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NOTE  TO  THE  SECOND  EDITION. 


After  using  the  first  edition  of  this  book  for  eight  years  with 
my  classes,  I  find  that  the  general  scheme  of  it  and  the  general 
arrangement  of  topics  seem  to  stand  the  test ;  and  such,  as  I  am 
advised^  has  been  the  experience  of  other  schools  where  the  book 
has  been  used.  These,  therefore,  in  the  present  edition  remain 
substantially  as  they  were. 

In  a  few  matters  of  detail  it  has  seemed  well  to  make  changes ; 
not  merely  by  substituting  some  late  cases  for  older  ones, — 
tliis  was  likely  to  be  a  thing  of  course,  —  but  also,  here  ond 
there,  by  a  better  selection  as  among  the  older  ones,  by  a 
better  abbreviation  of  cases,  by  improving  the  classification  and 
arrangement  of  them  so  as  to  discriminate  and  work  out  a  sub- 
ject more  clearly,  and  by  omitting  or  adding,  as  the  case  might 
be,  so  as  to  give  the  different  parts  of  the  book  a  better  propor- 
tion. The  preliminary  matter  has  been  shortened,  and  the  sec- 
tion on  Alterations  in  writings  has  been  replaced  by  a  brief  note ; 
while,  on  the  other  hand,  additions  have  been  made  to  the  notes, 
a  separate  section  has  been  introduced  on  Account  Books  of 
Parties  to  the  Litigation,  and  the  topics  of  Confessions,  Entries 
in  the  Course  of  Business  or  Duty,  the  so-called  Parol  Evidence 
Rule,  and  Witnesses,  have  been  more  fully  treated  than  before. 

I  have  struggled  hard  to  diminish  the  size  of  the  book ;  and  with 
some  success  until  reaching  the  last  chapter.  Here  it  seemed 
best  to  enlarge  a  little ;  and  so  the  volume  goes  out  a  few  pages, 
but  only  a  few  pages,  larger  than  it  was  before. 

Jambs  Bbadlet  Thater* 

August  15, 1900.  « 


PREFACE. 


I  HATE  been  driven  to  the  preparation  of  this  book  by  the 
neoessities  of  my  own  classes  at  the  Harvard  Law  School.  With 
the  growth  of  the  school,  it  is  no  longer  possible  to  rely  merely 
upon  our  library.  The  book  is  designed,  primarily,  for  the  use 
of  these  classes;  bnt  in  preparing  it  I  have  kept  in  mind  the 
fact  that  it  might  be  used  elsewhere.  It  furnishes  a  text-book 
for  that  careful  preliminary  study  which  should  prepare  all 
who  are  to  take  part  in  the  regular  conferences  between  an 
instructor  and  his  pupils.  My  experience  confirms  that  of 
others  who  have  found,  in  dealing  with  our  system  of  law, 
that  the  best  preparation  for  these  exercises  is  got  from  the 
study  of  well-selected  cases. 

As  for  methods  of  teaching,  —  that  is  another  matter.  These 
most,  indeed,  have  relation  to  any  particular  methods  of  study 
that  are  prescribed  or  recommended,  but  they  are  not  necessarily 
determined  by  them.  In  law,  as  in  other  things,  every  teacher 
has  his  own  methods,  determined  by  his  personal  gifts  or  lack 
of  gifts,  —  methods  as  incommunicable  as  his  temperament,  his 
looks,  or  his  manners. 

The  wide  reach  of  tlie  subject  of  evidence,  as  it  lies  at  present 
in  oar  books,  has  made  the  present  compilation  and  the  keeping 
of  it  within  any  possible  limit  of  a  single  volume,  peculiarly  diffi- 
cult. But  it  has  seemed  wise  to  adhere  resolutely  to  this  limit, 
even  if  the  result  should  be  a  volume  more  ponderous  than  one 
would  wish.  It  would  have  been  much  easier  to  accomplish  the 
task  if  the  matters  generally  grouped  under  the  head  of  evidence 
had  been  heretofore  more  exactly  analyzed  and  distributed.  As 
it  is,  one  who  would  understand  our  law  of  evidence  must  give 
considerable  time  to  subjects,  such  as  most  of  those  included 
in  chapter  one  and  chapter  four,  which,  in  strictness,  beioug 
elsewhera 


VI  PREFACE. 

As  regards  topics  of  the  sort  just  referred  to,  the  main  endeavor 
has  been  to  bring  about  a  just  discrimination  and  estimate  of  the 
nature  of  the  questions  involved.  I  have  not  undertaken  so  full 
a  handling  of  them  as  seemed  necessary  in  dealing  with  what 
makes  up  the  true  subject-matter  of  the  law  of  evidence. 

The  theory  which  underlies  the  division  and  classification  of 
the  general  subject,  as  here  attempted,  will  sufficiently  appear 
from  the  notes.  The  book  deals  with  evidence  at  the  common 
law,  that  peculiar  system  which  was  developed  in  England,  out  of 
trial  by  jury. 

So  far  as  practicable  the  cases  have  been  arranged  in  chrono- 
logical order.  But,  for  reasons  already  intimated,  connected  with 
the  scope  of  the  general  undertaking  and  the  incidental  nature  of 
some  of  the  topics,  this  order  has  often  been  impossible.  A  care- 
ful use  of  the  book  will  disclose,  I  hope,  the  reason  for  the  arrange- 
ment adopted  under  different  heads.  Sometimes  there  was  little 
to  choose  between  different  plans ;  I  have  adopted  such  as  ap- 
peared to  me  likely  to  be  most  instructive  in  unfolding  the  par- 
ticular subject. 

In  omitting  headnotes  and  other  helps  customary  in  hooks  for 
ordinary  professional  use,  I  have  had  in  mind  the  special  use 
for  which  this  book  is  intended,  and  have  followed  approved 
examples. 

In  respect  to  the  shorter  form  of  heading  given  to  certain  cases 
in  the  text,  the  principal  reason  for  it  has  been  that  of  econo- 
mizing space.  Where  the  case  is  short,  or  has  been  unusually 
abridged,  or  where  a  whole  topic,  like  the  Examination  of  Wit- 
nesses, is  summarily  treated,  this  form  has  been  resorted  to.  It 
does  not  always  indicate  that  a  case  is  less  important  than 
others.  In  the  other  cases  which  constitute  the  text,  —  the  main 
part  of  the  book,  — all  onaissions  are  duly  indicated,  except  as 
regards  the  arguments  of  counsel.  In  order  to  save  space  these 
have  been  generally  omitted ;  and  the  fact  is  here  mentioned,  once 

for  all. 

James  Bradley  Thater. 

CjLMBridob,  AngQst  10, 1892. 
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COMMON   LAW  RULES  OF  EVIDENCE. 


CHAPTER  L 

PRELIMINART  TOPICS. 


KoTK  ON  THs  General  Naturs,  and  thb  History,  or  our  Law  of 

£yu>ENcx. 

REAaoNiHO^  tbe  ratioDtl  method  of  aettling  disputed  qnestions,  is  the  modem  tub-  !- 
ititate  for  oeiteiii  formal  and  mechanical  tests  which  floarished  among  our  ancestors 
for  oentaries,  and  in  the  midst  of  which  the  trial  by  jury  emerged.  When  two  men 
to-day  settle  which  is  the  *'  best  man  "  by  a  prize-fight,  we  get  an  accurate  notion  of  . 
the  old  Germanic  triaL  Who  is  it  that  "  tries  "  the  question  ?  The  men  themselTes.  ** ' 
There  are  referees  and  rules  of  the  game,  but  no  determination  of  the  dinpute  on 
grounds  of  reason,  —  by  the  rational  method.  So  it  was  with  "trial  by  battle  "  in  our 
old  law ;  the  issue  of  right,  in  a  writ  of  right,  including  all  elements  of  law  and  fact,*'' 
was  "  tried  "  by  this  physical  struggle,  and  the  judges  of  the  Common  Pleas  sat,  like 
the  referee  at  a  prize-fight,  simply  to  administer  the  procedure,  the  rules  of  the  game. 
So  of  the  King's  Bench  in  criminal  appeals ;  and  so  sat  Richard  IL  at  the  trial  of  the 
appeal  of  treason  between  Bolingbroke  and  Norfolk,  as  Shakespeare  represents  it  in 
the  play.  So  of  the  Tsrious  ordeals  ;  the  accused  party  "  tried "  his  own  case  by 
undergoing  the  given  requirement  as  to  hot  iron,  or  water,  or  the  crumb.  So  of  the 
oath ;  the  question,  both  law  and  fact,  was  "  tried  "  merely  by  the  oath,  with  or 
without  fellow-swearers.  The  old  "  trial  by  witnesses  "  was  a  testing  of  the  question 
in  like  manner  by  their  mere  oath.  So  a  record  was  said  to  "try"  itself.  And  so 
when  out  of  the  midst  of  these  methods  first  came  the  trial  by  jury,  it  was  the  jury's 
oath,  or  rather  their  rerdict,  that  "  tried  "  the  case.  How  this  mode  of  trial  came  to 
swallow  up  the  others,  and  then  to  lose  its  chief  features,  and  become  shaped  into  an 
instrument  of  our  modem  purely  rational  procedure,  is  a  long  story,  and  is  not  for 
tiiis  place.  But  now,  when  we  use  the  phrase  "  trial "  and  **  trial  by  jury  "  we  mean 
a  ntional  ascertainment  of  facts,  and  a  rational  ascertaining  and  application  of  rales. 
What  waa  formerly  tried  by  the  method  of  force  or  the  mechanical  following  of  form, 
is  now  tried  by  the  method  of  reason. 

Thater,  FrtUminary  Trtatiu  on  Emdmee  (Boston:  Little,  Brown, k  Co.),  198-199. 

What  is  our  Law  of  Evidence  f  It  ifc  a  set  of  rules  and  principles  affecting  judi-  I 
cud  inTOStigatioiis  into  questions  of  fact;  for  the  most  part,  controrerted  questions.  It  I 
is  concerned  with  the  operations  of  courts  of  justice,  and  not  with  ordinary  inquiriet 
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til  pais  ;  and  eren  within  this  limited  range,  it  does  not  undertake  to  regulate  the  pro- 
cesses of  reasoning  or  aigument,  except  as  helping  to  discriminate  and  select  the  nia« 
terial  of  fact  upon  which  these  are  to  operate;  these  processes  themseWes  go  on,  after 
their  own  methods,  even  when  all  the  **  evidence  "  Ib  in,  or  when  there  is  none,  and  all 
the  facts  are  admitted.  They  are  the  same  which  take  place  in  questions  of  law  upon 
a  demurrer,  —  those  of  mere  reasoning.  But  when  one  offers  **  evidence,"  in  the  sense 
of  the  word  which  is  now  under  consideration,  he  offers,  otherwise  than  by  reference 
to  what  is  already  known,  to  show  a  matter  of  fact  which  is  to  be  used  as  a  basis  of 
inference  to  another  matter  of  fact.  He  offers,  perhaps,  to  present  to  the  senses  of  the 
tribunal  a  visible  object  which  may  furnish  a  ground  of  inference;  or  he  offers  testi- 
mony,  oral  or  written,  to  prove  a  fiact ;  ^  for  even  direct  testimony,  to  be  believed  or 
disbelieved,  according  as  we  trast  the  witness,  is  really  but  a  basis  of  inference.  In 
giving  evidence  we  are  furnishing  to  a  tribunal  a  new  basis  for  reasoning.  This  is 
not  saying  that  we  do  not  have  to  reason  in  order  to  ascertain  this  basis  ;  it  is  merely 
saying  that  reasoning  alone  will  not,  or  at  least  does  not,  supply  it.  The  new  element 
thus  added  is  what  we  call  the  evidence. 

It  must  be  noticed,  then,  that  **  evidence,"  in  the  sense  used  when  we  speak  of  the 

law  of  evidence,  has  not  the  large  meaning  imputed  to  it  in  ordinary  discourse.    It  is 

a  term  of  forensic  procedure ;  and  imports  something  put  forward  in  a  court  of  justice. 

When  men  speak  of  historical  evidence  and  scientiHc  evidence,  and  the  evidences  of 

Christianity,  they  are  talking  about  a  different  sort  of  thing.     The  law  of  evidence 

has  to  do  with  the  furnishing  to  a  court  of  matter  of  fact,  for  use  in  a  judicial  investi- 

^         gation.     But  how  "has  to  do"  ?     (1)  It  prescribes  the  manner  of  presenting  evi- 

'  .  ^''^    */        'Uence;  as  by  requiring  that  it  shall  be  given  in  open  court,  by  one  who  personally 

'   ^    ■    ^  knows  the  thing,  appearing  in  person,  subject  to  cross-examination ;  or  by  allowing  it 

-'  to  be  given  by  deposition,  taken  in  such  and  such  a  way  ;  and  the  like.    (2)  It  fixes 

the  qualifications  and  the  privilege  of  witnesses,  and  the  mode  of  examining  them, 

.,  ■    ';  (3)  And  chiefly,  it  determines,  as  among  probative  matters,  matters  in  their  nature 

^    '        '  •   "        evidential,  —  what  classes  of  things  shall  not  be  received.    This  excluding  function  is 

the  characteristic  one  in  our  law  of  evidence. 

*    ^*M  u((^  *      Observe,  at  this  point,  one  or  two  fundamental  conceptions.    There  is  a  principle 

—  not  so  much  a  nile  of  evidence  as  a  presupposition  involved  in  the  very  conception 

I  ^  ^  M '  t  C       of  a  rational  system  of  evidence,  as  contrasted  with  the  old  formal  and  mechanical 

systems  —  which  forbids  receiving  anything  irrelevant,  not  logically  probative.     How 

are  we  to  know  what  these  forbidden  things  are  ?    Not  by  any  rule  of  law.    The  law 

furnishes  no  test  of  relevancy.    For  this,  it  tacitly  refers  to  logic  and  general  experi* 

ence,  —  assuming  that  the  principles  of  reasoning  are  known  to  its  judges  and  minis- 

-'     ^  tors,  just  as  a  va.st    multitude  of  other  things  are  assumed  as  ali'eady  sufliciently 

.known  to  them. 

,  There  is  another  precept  which  should  be  laid  down  as  preliminary,  in  stating  the 

*/  /  ■  M  //  /  M  ^  )aw  of  evidence  ;  namely,  that  unless  excluded  by  some  rule  or  principle  of  law»  all 

that  is  logically  probative  is  admissible.    This  general  admissibility,  however,  of  what 

is  logically  probative  is  not,  like  the  former  principle,  a  necessary  presupposition  in 
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1  Stephen's  limitation  of  the  term  ** evidence"  to  (I)  the  statements  of  witnesses 
and  (2)  documents  is  too  narrow.  When,  in  a  controversy  between  a  tailor  and  his 
customer,  involving  the  fit  of  a  coat,  the  customer  puts  on  the  coat  and  wears  it  dur* 
ing  the  trial,  as  in  Brown  v.  Foster,  113  Mass.,  at  p.  137,  a  basis  of  inference  is  sup- 
plied otherwise  than  by  reasoning  or  by  statements,  whether  oral  or  written  and  it 
seems  impossible  to  deny  to  this  the  name  of  **  evidence."  It  is  what  Bentham  called 
"real  evidence,"  a  phrase  which  imports  a  very  valuable  discrimination,  when  limited 
to  that  which  is  presented  directly  to  the  senses  of  the  tribunal.  It  is  not,  practically, 
of  much  importance  when  divided  further  into  "reported  real  evidence,"  etc.  Best, 
in  his  treatise,  has  confused  the  topic  by  following  Bentham  into  this  sort  of  refine- 
ment, overlooking,  probably,  for  the  moment,  the  fact  that  Bentham,  unlike  himself, 
was  engaged  in  a  philosophical  discussion  and  was  not  writing  a  law  book. 
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a  ratioiud  system  of  eyidenoe;  there  are  many  exceptions  to  it.    Yet,  in  order  to  a  {^  4      -    .  *^-^    -'* 

clear  conception  of  the  law,  it  is  important  to  notice  this  also  as  being  a  fundamental  J  ^^^  ^  v  . '  »<  ^ '  (^ 

proposition.    In  an  historical  sense  it  has  not  been  the  fnndsmental  thing,  to  which  J 

tho  different  exclusions  were  exceptions.    What  has  taken  place,  in  fact,  is  the  shnt«  ^/'•^^  ^  ^ .  <  ^  •  - '  , 

ting  out  by  the  judges  of  one  and  another  thing  from  time  to  time ;  and  so,  gradually,  ^</  .•:'.' 

the  reooignitlon  of  this  exclusion  nnder  a  rule.    These  rulee  of  exclusion  have  had .         ' 

their  exceptions  ;  and  so  the  law  has  come  into  the  shape  of  a  set  of  primary  rules  of 

exclusion  ;  and  then  a  set  of  exceptions  to  these  rules.    For  example,  in  the  case  of 

hearsay,  our  courts  treat  as  the  affirmatiye  rule  the  one  which  excludes  hearsay  ;  and 

in  a  new  case,  unless  it  can  be  brought  within  an  admitted  exception,  this  is  the  rule 

which  is  applied.^    And  yet,  while  this  is  historically  true,  the  main  propositions 

which  I  have  stated  should,  in  the  order  of  thought,  be  first  laid  down  and  always 

kept  in  mind  as  fundamentaL    If  the  doing  of  this  shall  bring  about  a  restatement  of 

some  material  parts  of  the  law  of  evidence,  that,  perhaps,  will  only  turn  ont  as  it 

should. 

In  stating  thus  our  two  large,  fundamental  conceptions,  we  must  not  fall  into  the 
error  of  snppoeing  that  relevancy,  logical  connection,  real  or  supposed,  is  the  only  test 
of  admissibility  ;  for  so  we  should  drop  out  of  sight  the  chief  part  of  the  law  of  evi- 
dence. When  we  have  said  (1 )  that,  without  any  exception,  nothing  which  is.  notj  or 
is  not  supposed  to  be,  logically  relevant,  is  admiasible  \  and  J2)  thatj  subject  to  many 
exceptions  and  qualifications,  whatever  is  logicafly  relevant  is  admissible  ;  it  is  obvious 
that,  in  reality,  there  are  tests  of  admissiBfllty  other  than  logicaT  relevancy.  Some 
things  are  rejected  as  being  of  too  slight  a  significance,  or  as  having  too  conjectural  and 
remote  a  connection  ;  others,  as  being  dangerous,  in  their  effect  on  the  jury,  and  likely 
to  be  misoaed  or  overestimated  by  that  body  ;  others,  as  being  impolitic,  or  unsafe  on 
public  grounds;  others,  on  the  bare  ground  of  precedent.  It  is  this  sort  of  thing,  ss 
I  said  before,  —  the  rejection  on  one  or  another  practieal  gronnd,  of  what  is  really  pro* 
bative,  —  which  is  the  charaoteristio  thing  in  the  law  of  evidence ;  stamping  it  as  the 
child  of  the  jury  system.' 

The  law  of  evidence  is  the  creature  of  experience  rather  than  logic,  and  we  cannot 
escape  the  necessity  of  tracing  that  experience.  Founded,  as  being  a  rational  system, 
upon  the  laws  that  govern  human  thought,  and  so  presupposing  and  of  necessity  oon* 
forming  to  these,  it  yet  recognises  another  influence  that  must,  at  every  moment,  be 
taken  into  account ;  for  it  is  this  which  brought  it  into  being,  as  it  is  the  absence  of 
this  which  alone  accounts  for  the  non-existenoe  of  it  in  all  other  than  English-speaking 
oonntriea,  whether  ancient  or  modem.  I  have  already  indicated  that  the  main  errand 
of  the  law  of  evidence  is  to  determine  not  so  much  what  is  admissible  in  ^roof,  as 
what  is  inadmissibiel  Assuming^  in  general,  that  what  is  evidential  is  receivable, 
it  is  occupied  in  pointing  out  what  part  of  this  mass  of  matter  is  excluded.  It  denies 
to  this  excluded  part,  not  the  name  of  evidence,  but  the  name  of  admissible  evidence. 
Admissibility  is  determined,  first,  by  relevancy,  —  an  affair  of  logic  and  experience, 

1  And  so  Lord  Blackburn  puts  it,  at  the  end  of  his  opinion  in  the  important  case 
of  Sturla  e.  Freccia,  5  App.  Cas.  628  :  "  I  base  my  judgment  on  this,  that  no  case  hss 
gone  so  far  as  to  say  that  such  a  document  could  be  received  ;  and  dearly,  unless  it  is 
to  be  brought  within  some  one  of  the  exceptions,  it  would  fall  within  the  general 
nile  that  hearsay  evidence  b  not  admissible."  Compare  the  dealing  of  Erie,  C.  J., 
with  a  rule  in  tiie  law  of  sale  (Eichols  «.  Bannister,  17  C.  B.  K.  0.  708),  "beset 
with  so  many  exceptions  that  they  well  nigh  eat  it  up.*' 

'  It  is  here  that  Mr.  Justice  Stephen's  treatment  of  the  law  of  evidence  is  perplex* 
ing,  and  hss  the  aspect  of  a  tour  deforce.  Helpful  as  his  writings  on  this  subject  have 
been,  they  are  injured  by  the  small  consideration  that  he  shows  for  the  historical  aspect 
of  the  matter,  and  by  the  over-ingenious  attempt  to  put  the  rales  of  evidence  wholly 
into  terms  of  relevancy.  It  is  to  be  observed  that  by  relevancy  he  always  means  logi- 
cal relevancy ;  the  common  but  uninstractive  distinction  between  legal  and  logical 
relevancy  ia  not  made  by  him.  •  •  • 
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and  not  aft  til  of  law ;  second,  botonljr  indirectly,  by  the  law  of  eridence,  which  de- 

clares  whether  any  given  matter  which  is  logically  j)robative  is  excluded. 

A' Alt  V  <xu^i:f\^>  ^^  ^^  ^^^^  really  so,  that  this  great  multitude  of  decisions,  emerging  day  by  day,  and 

^    1/  ^         holding  that  such  and  such  evidence  is  or  is  not  admissible,  have  so  little  to  do  with 

;  |vC^.  */  '.1^/  4   ^'j  u/       the  law  of  evidence  which  they  are  professing  to  declare  f    Yes.    The  greater  part  of 

^        I      them  are  really  reducible  to  mere  propositions  of  sound  reason  as  applied  to  a  point 

f  f{r.  J  ^^t'f*f<    q(  substantive  law  or  pleading.    When  a  man  mistakes  his  proposition  of  substantive 

)  "-       ;     ,  law  and  offexs  evidence  to  sustain  the  erroneous  view,  he  is  daily  told  that  his  evidence 

^  '     ^  '     '  is  not  admissible,  when  the  thing  meant  is  that  he  is  wrong  in  his  notion  of  the  law 

;/  ^    ^   of  damages;^  or  of  the  legal  standard  of  diligence;*  or  of  the  scope  of  the  general 

T  \  -^^'        ^  issue  in  pleading,*  or  of  a  plea  of  payment.    In  such  cases  a  determination  that 

'    y  ^  i   ->   .  what  is  offered  in  evidence  is  or  is  not  receivable,  means  (I)  you  are  wrong  in  your 

'v.  Ant        i  proposition  of  substantive  law;   and  (2),  having  regard   to  the  true  proposition, 

'   iSf   ''  *   '•'">'  J^^^  "evidence  "  (i.  s.,  what  you  offer  as  evidence)  is  logically  irrelevant    All  such 

/     ^  determinations  as  these,  of  which  there  is  a  vast,  uncountable  number  in  our  books, 

'  V  ' '     *        while  they  certainly  relate  to  evidence,  and  involve  questions  of  law,  involve  no  point 

/  / ,  {7  at  all  in  the  law  of  evidence.* 

.  '  *       /      f  I^  seems,  then,  that  our  law  of  evidence,  while  it  is,  emphatically,  a  rational  system, 

*    ^,  K^    ,  '  *'   ^'^'  as  contrasted  with  the  old  formal  methods,  is  yet  a  peculiar  one.    In  the  shape  it  has 

taken,  it  is  not  at  all  a  necessary  development  of  the  rational  method  of  proof ;  so 
that,  where  people  did  not  have  the  jury,  or,  having  once  had  it,  did  not  keep  it,  as 
on  the  continent  of  Europe,  although  they,  no  less,  than  we,  worked  out  a  rational 
system,  they  developed  under  the  head  of  evidence,  no  separate  and  systematized 
branch  of  the  law.  —  Thatbb,  PreL  Treat  Evid.  263-270. 

The  theory  of  judicial  evidence  is  constantly  misstated  or  misconceived  even  in  this 
country,  and  the  English  law  on  the  subject  is  too  often  described  as  being  that  which 
it  is  its  chief  distinction  not  to  be  —  that  is,  as  an  Oiganon,  as  a  sort  of  contrivance 
for  the  discovery  of  truth  which  English  lawyers  liave  patented.  .  .  .  There  is  much 
probability  that  our  English  law  of  evidence  would  never  have  come  into  existence  if 
we  had  not  continued  much  longer  than  other  Western  societies  the  separation  of  the 
province  of  the  judge  from  the  province  of  the  jury ;  and,  in  fact,  the  English  rules  of 
evidence  are  never  very  scrupulously  attended  to  by  tribunals  which,  like  the  Court  of 
Chancery,  adjudicate  both  on  law  and  on  fact»  through  the  same  oigans  and  the  same 
procedure.*  Maine,  VUlaqe  OommwtUUa  (Zd  ed. ),  802. 

1  Hart  V.  Pa.  R.  R.  Co.,  112  U.  S.  p.  8i8. 

*  Grand  Trunk  Ry.  Co.  v.  Richardson,  01  U.  S.  p.  469. 

*  Marine  Ins.  Co.  v.  Hodgson,  6  Cruich,  p.  219 ;  Young  v.  Black,  7  ib.  p.  567 ; 
Spooner  v,  Cummings,  161  Mass.  818. 

*  See  Holmes,  Common  Law,  120-129.  A  neat  illustration  of  the  common  error 
here  referred  to  is  furnished  in  a  recent  case  of  Richmond  R.  R.  Co.  p.  Tobacco  Co., 
169  U.  S.  811  (1898),  in  which  the  opinion  would  reduce  a  statutory  rule  as  to  the 
liability  of  carriers  to  a  rule  of  evidence.  A  statute  of  Yii^ia  had  provided  that 
a  carrier  taking  anything  for  a  point  beyond  his  own  terminus  should  be  deemed  to 
assume  an  obligation  for  its  safe  carriage  through  the  whole  route,  unless  at  the  time 
of  acceptance  he  were  exempted  from  such  liability  by  a  contract  in  writitfg.  Even  if 
there  were  such  contract  in  writing,  yet  in  case  of  loss  the  carrier  was  to  be  liable  unless 
he  showed  that  it  did  not  occur  while  the  thing  was  in  his  charge.  That  is  a  statu* 
tory  regulation  of  the  responsibility  of  carriers ;  and  yet,  strangely,  it  is  declared  to 
be  too  plain  for  anything  but  statement  that  it  is  a  rule  of  evidence.  Perhaps  this 
exposition  may  be  accounted  for  by  the  fact  that  the  learned  and  able  judge  who  givea 
it  was  trained  in  the  practice  of  Louisiana,  where  common-law  rules  and  principles 
are  much  modified  or  displaced.  The  same  remark,  perhaps,  may  account  for  the 
exposition  in  CoiBn  v.  U.  8.,  156  U.  S.  482,  and  in  Bram  v.  U.  &,  168  ib.  582. 

*  ''Mr.  Maine  said  that  the  English  law  of  evidence  would  probably  never  have 
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If  material  witnesaes  happen  to  die  htfon  the  trial,  the  penon  whoee  cue  they  would 
haye  establiahed  maj  fail  in  the  salt  But  although  all  the  Bidiope  on  the  bench 
ahoold  be  ready  to  swear  to  what  they  heard  theae  witneiMs  deolarei  and  add  their  own 
implicit  belief  of  the  truth  of  the  dedarationa,  the  evidence  oould  not  be  reeeiyed. 
Upon  this  subject,  the  laws  of  other  countries  are  quite  different ;  they  admit  evi* 
dence  of  hearsay  without  scruple.  There  is  not  an  appeal  ttom  the  neighboring  king- 
dom of  Scotland  in  which  you  will  not  find  a  great  deal  of  hearsay  evidenoe  upon 
every  fiict  brought  into  diipute.  This  has  struck  many  penons  as  a  great  absurdity 
and  defect  in  the  law  of  that  countiy*  But  the  different  rules  which  prevail  there 
snd  with  us  seem  to  me  to  have  a  reasonable  foundation  in  the  different  manner  in 
which  justice  is  administered  in  the  two  countries.  In  Scotland,  and  most  of  the  Con- 
tinental States,  the  judges  determine  upon  the  facts  in  dispute  as  well  as  upon  the 
law ;  and  they  think  there  is  no  danger  in  their  listening  to  evidence  of  hearsay,  be- 
cause when  they  come  to  consider  of  their  judgment  on  the  merits  of  the  ease,  they 
can  trust  themselvea  entirely  to  disregard  the  hearsay  evidence,  or  to  give  it  any  little 
weight  which  it  may  seem  to  deserve.  But  in  England^  where  the  juiy  are  the  sole  \ 
judges  of  the  fact  hearBav  evidence  is  properly  excJnded,  because  no  man  can  tell  what 
effect  it  might  have  upon  their  minda.^ 

Mansfield,  C.  J.,  in  Btrk.  Peer.  Ckm^  4  Cfamp,  414-416  (1811). 


It  is,  of  course,  abundantly  plain  that  by  thb  time  [say  1450]  witnesses,  if  they 
pleased,  could  testify  in  open  court  to  the  jury ;  and  it  seems  also  plain  that  this  was 
by  no  means  freely  done.  Furthermore,  it  im  pretty  certain  that  this  feature  of  a  jury 
trial,  in  our  day  so  conspicuous  and  indispensable,  was  then  but  little  considered  and 
of  small  importance.  We  see  this  in  Portescue's  famous  and  interesting  book,  '*  Ik 
Laudibue  Legum  Angliae^"  written  in  Latin,  not  long,  probably,  before  1470.  Fortes- 
cue  had  been  Chief  Justice  of  the  King's  Bench  from  14422-1460 ;  after  being  in  exile 
with  the  queen  and  son  of  Henry  VI.,  he  returned  to  England,  and  was  alive  as  late 
ss  1476,  -^  dying,  it  is  said,  at  the  age  of  ninety.  In  this  book,  written  in  the  form 
of  a  dialogue  between  the  Prince  of  Wales  in  exile  and  "a  certain  grave  old  knight, 
his  father's  Chancellor,  at  that  time  in  banishment  with  him,"  the  excellence  of  Eng- 
lish laws  is  set  forth,  as  oom|iared  with  the  *' civil  kw,"  i.  «.,  the  law  of  other  Euro- 
pean countries,  founded  on  the  Roman  system.  The  first  point  in  this  comparison  is 
the  method  of  detennining  oontroversiee  of  fact ;  more  than  a  quarter  of  the  book  is 
taken  up  with  ahowing  how  much  better,  in  this  respect,  the  English  system  is  than 
that  of  the  continent,  where  two  witnesses  are  enough:  '*  Slender,  indeed,  in  reeource 
must  he  be  thought,  and  of  less  industry,  who  out  of  all  the  men  he  knows  can- 
not find  two  so  void  of  conscience  and  truth  as  to  be  willing  for  fear,  favor  or  advan- 
tage to  go  counter  to  the  truth  in  anything.  .  .  .  Who  then  can  live  secuie  in  property 
or  perwn  under  law  like  this,  giving  such  aid  to  any  one  who  would  harm  him." 
(c  21.)  Under  that  aystem  (a  23),  juatioe  constantly  fails  from  the  death  or  failura 
of  witnesses.  In  England,  on  the  other  hand  (cc  25,  26),  the  witnesses  must  be 
twelve  ;  they  are  choeen  by  a  public  official  of  high  standing  acting  under  oath,  from 
among  persons  of  the  neighborhood  where  the  matter  in  question  is  supposed  to  exist 
or  Ukc  place,  men  of  property,  indifferent  between  the  parties,  subject  to  challenge 
by  both,  acting  under  oath.  They  are  informed  of  the  controyeisy  by  the  court, 
the  parties  or  their  counsel,  and  their  witnesses,  and  confer  together  afterwards  pri- 
vately and  with  deliberation,  and  return  and  give  their  answer  publicly  in  court 
After  this  verdict,  an  aggrieved  party,  by  the  writ  of  attaint,  through  the  oath  of 


oomf^  into  pxistenoe  but  for  one  peculiarity  of  the  English  judicial  adminiBtration,  — 
the  separation  of  the  judge  of  law  from  the  judge  of  fact,  of  the  judge  ftom  the  jury. 
-^  Froeeedimje  of  the  LeffuUUive  Council  of  I2th  December,  1868."  Field,  Evidence 
in  British  India,  28,  note.  [Sir  Henry  Maine,  at  that  time,  was  Legal  Member  of  the 
LegislatiTfl  Council  for  India. —  Ed.^ 

1  See  infra,  Wright  v.  Doe  d.  Tatham,  679.  —  Sa  > 
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twenty-foar  men  of  mnch  better  estate  than  the  twelve,  may  convict  the  latter  of  a 
false  oath,  and  subject  them  to  the  severest  punishment  And  then  (c.  26),  Fortes- 
cue  sums  up:  "  Here  no  one's  cause  or  right  fails  by  the  death  or  failure  of  witnesses. 
1^0  unknown  witnesses  are  produced  here,  no  paid  persons,  paupers,  strangers,  un- 
trustworthy, or  those  whose  condition  or  hostility  is  unknown.  These  witne.<;se6 
{itii  testes)  are  neighbors,  able  to  live  out  of  their  own  property,  of  good  name  and 
unsullied  reputation,  not  brought  into  conrt  by  a  party,  but  chosen  by  an  official 
who  is  a  gentleman  and  indifferent,  and  required  {annpulai)  to  come  before  the 
judge.  These  men  know  everything  which  witnesses  can  toll  them  ;  these  are  aware  of 
the  trustworthiness  or  untrustworthiness,  and  the  reputation  of  the  witnesses  ^ho  are 
produced." 

In  this  account  it  is  obvious  how  great  a  figure  that  old  quality  of  the  jury  still 
plays,  which  made  them  witnesses ;  it  is  the  chief  thing  ;  the  point  of  all  this  elabo* 
rate  contrast  is  the  greater  number  and  better  quality  of  the  English  witnesses,  and 
the  greater  security  there  is  in  the  im[>artial  methods  of  procuring  them.  They  may, 
indeed,  be  informed  by  other  witnesses,  produced  by  either  party,  yet  they  themselves 
also  are  witnesses ;  and  one  remarks  the  small  place  that  these  informing  witnesses 
have  in  the  picture.  The  point  of  view  here  referred  to  clearly  appears  in  what  fol- 
lows. By  and  by  the  prince  is  wholly  satisfied  of  the  excellence  of  the  English  law, 
—  one  scruple  only  remaining.  The  Scriptures  say  that  "the  testimony  of  two  men 
is  true  ; "  and  '*  bring  with  you  one  or  two,  so  that  in  the  mouth  of  two  or  three  every 
word  be  established."  If  the  Lord  says  two  or  three,  why  require  more?  No  one 
can  get  any  better  or  other  foundation  than  the  Lord  has  set.  This  is  what  troubles 
me  a  little,  —  hec  aunt,  Canoellarie,  que  aliquaniulum  me  eonturbani.  The  Chancellor 
is  ready  with  his  answer.  If  the  testimony  of  two  is  true,  a  fortiori  that  of  twelve 
should  be  thought  true;  according  to  the  rule,  Piua  temper  in  se  continet  quod  est 
minus.  All  that  the  Scriptures  mean,  he  goes  on,  is  that  not  less  than  two  shall 
serve.  **In  no  case  can  this  mode  of  proceeding  fail  for  lack  of  witnesses  ;  nor  can 
the  testimony  of  witnesses,  if  there  be  any,  fail  of  its  due  effect,  etc"  —  Tuateb, 
Frel.  Treat.  EM.  180-182. 

^f         The  statutes  of  Henry  YIL,  however,  while  providing  something  new,  did  not 

/'cLtO    '•"''*  repeal  the  old  common-law  attaint;  "so  that,"  says  Blackstone,^  "a  man  may  now 

i  pring  an  attaint  either  upon  the  statute  or  at  common  law,  at  his  election,  and  in  both 

\it'A-    ^  '-"^ ''  ''*  ^of  them  reverse  the  former  judgment"    Either  way  the  punishment  was  very  severe ; 

and  it  plainly  appears  that  this,  with  other  causes,  was  working  fast  to  make  the 

' '     t  ^  '    ^      attaint  wholly  inoi)erative.    I  have  referred  to  the  "  pyte  and  remoroe  of  their  con- 

'  r  cyencez  "  which  kept  the  people  of  Swaffham,  in  1461,  from  bringing  a  writ  of  attaint; 

'     ^  and  to  a  part  of  what  Sir  Thomas  Smith*  said  in  1466  :  "  Attainte  be  very  seldom 

/       ^  r.  ^' ,        put  in  use,  partly  because  the  gentlemen  will  not  meet  to  slander  and  deface  the  honest 

^  '    ^'^  yeomen,  their  neighbors,  so  that  of  a  long  time  they  had  rather  pay  a  mean  fine  than 

,..».-''*       to  appear  and  make  the  inquest.    And  in  the  meantime  they  will  intreat,  so  much  as 

in  them  lyeth,  the  parties  to  come  to  some  composition  and  agreement  among  them- 

V  '•  ^       selves ;  as  lightly  they  do,  except  either  the  corruption  of  the  inquest  be  too  evident, 

y  or  the  one  party  is  too  obstinate  and  headstrong.     And,  if  the  gentlemen  do  appear, 

gladlier  they  will  confirm  the  first  sentence  for  the  causes  which  I  have  said  than  go 

A   '■     against  it"    A  century  later,  in  1666,*  Hyde,  C.  J.,  "  seeing  the  attaint  is  now  fruit- 

•    J — . 

.      .  1  Com.  iii.  404. 
.  V  ♦  '  /'  «  Com.  of  England,  book  iii.  c.  2. 

•  1  Keble,  864,  6.  In  1788,  in  Smith  d.  Dormer  v,  Parkhurst,  Andrews,  815, 
Lee,  C.  J.,  in  discussing  the  question  of  granting  a  new  trial,  after  a  trial  at  bar, 
said:  "  As  the  duty  of  courts,  therefore,  is  to  do  justice,  and  as  in  actions  that  are 
final  where  there  is  a  false  verdict  the  only  remedy  was  an  attaint,  which  has  been 
considered  as  no  remedy  ...  by  reason  of  the  difficulty  of  the  proceedings  and  the 
severity  of  the  punishment,  the  courts  have  gone  into  the  easier  remedy  of  granting 
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less,**  declared  with  Tehemcnee  in  a  cinl  case  that  jnron  ooght  to  be  fined.  And 
after  another  century,  Blackstone  aald,^  "  I  have  observed  very  few  instances  of  an 
attaint  in  our  books  later  than  the  sixteenth  century."  "  The  writ  of  attaint,"  said 
Lord  Mansfield  at  about  the  same  time,  in  1757,^  *'is  now  a  mere  sound  in  every 
case.**  In  1825  it  was  at  last  enacted  that  in  all  cases  attaints  should  "  henceforth 
eease^  become  void  and  be  utterly  abolished."*  ...  At  the  Old  Bailey,  in  1670, 
the  jurors  who  acquitted  William  Fenu  and  William  Mead  on  a  charge  of  taking 
part  in  an  unlawful  assembly,  etc,  were  fined  and  imprisoned*  But  on  habeas  corpus 
in  the  Common  Pleas,*  they  were  dischaiged,  and  Vaughan,  0.  J.,  pronounced  that 
memorable  opinion  which  soon  ended  the  fining  of  jurors  for  their  veixiicts,  and  vindi- 
cated their  character  as  judges  of  fact.  '*  A  witness,"  he  says,  "swears  to  but  what 
he  hath  heard  or  seen  ;  generaUy  or  more  largely  to  what  hath  fallen  under  his  senses. 
But  a  juryman  swears  to  what  he  can  infer  and  conclude  from  the  testimony  of  such 
witnesses  by  the  act  and  force  of  his  understanding  to  be  the  fact  inquired  after."  * 
As  regards  the  charge  that  the  jury  went  against  the  instruction  of  the  court  in  law, 
— A  court,  Vaughan  says,  does  not  chai^  a  jury  with  matter  of  law  in  the  abstract, 
Imt  only  npon  the  law  as  growing  out  of  some  supiMsition  of  fact  This  matter  of  fact 
is  for  the  jury ;  it  is  not  for  the  judge,  "  having  heard  the  evidence  given  in  court  (for  he 
knows  no  other),"  to  order  the  jury  to  find  the  fact  one  way  rather  than  the  other  ;  for 
if  he  could,  "  the  jury  is  but  a  troublesome  delay,  great  charge,  and  of  no  use."  The 
JBllgft  nf  "not  know  all  the  evidence  which  the  jury  goes  upon  ;  they  have  much  other 
than  what  is  given  in  court  They  are  from  the  vicinage,  because  the  law  supposes 
them  to  be  able  to  decide  the  case  "ihough  no  evidence  at  all  were  given  in  court  on 
either  side.  They  may,  from  their  private^ howledge,'  "oF which  the  Judge  knows 
nothing,  have  ground  to  discreSIt'all  Ihaj  Is  j^Tven  in  evidence  Fn  court.  They  may 
proceed  upon  a  view.*  "  A  mim  cannot  secTby  another^  eye,  nor  hear  by  another's 
ear ;  no  more  can  a  man  conclude  or  infer  the  thing  to  be  resolved  by  another's  under- 
standing or  reasoning."  It  is  absurd  that  a  judge  should  fine  a  jury  for  going  against 
their  evidence,  when  he  knows  but  part  of  it,  *'  for  the  better  and  greater  part  of  the 
evidence  may  be  wholly  unknown  to  him  ;  and  this  may  happen  in  most  cases,  and 
often  doth,  as  in  Granby  and  Short*s  case."  ^ 

sew  trials."  In  1740,  it  is  said  in  3  Bac.  Abr.  278,  "  Since  the  attaint  is  only  disused 
and  not  taken  away,  we  shall  here  set  down,**  etc. 

1  Ck>ni.  ui.  404. 

s  Bright  P.  Eynon,  1  Burr.  p.  893. 

s  St  6  Geo.  IV.  c.  50,  §  60. 

«  Bushel's  case,  Vaughan,  186  ;  8.  o.  6  How.  St  Tr.  999  ;  for  Penn  and  Mead's 
esse,  see  ib.  951.  Vaughan's  opinion,  as  it  has  come  down  to  us,  seems  to  be  an  unfin- 
ished draft  As  to  the  jurisdiction  of  the  Common  Pleas  in  such  cases,  see  Wood's 
case,  3  Wils.  172. 

*  "  A  verdict,"  says  Lee,  C.  J.,  in  1788  (Smith  d.  Dormer  ».  Parkhurst,  Andrews, 
822),  "  i«  only  a  judgment  given  upon  a  comparison  of  proofs."  That  brings  us  into 
a  modem  atmosphere. 

•  For  the  modem  way  of  dealing  with  this  matter  of  the  view,  see  Tully  v.  Fitch- 
bufg  R.  It  Co.,  184  Mass.  499,  503.  As  regards  difficulties  that  some  courts  have  felt 
in  harmonizing  the  function  of  the  court  in  setting  aside  verdicts,  with  that  of  the 
jury  in  acting  upon  a  view  and  in  dealing  with  the  evidence  of  experts,  see  Topeka 
p.  Martineau,  42  Kansas,  889-891  ;  Hoffman  9.  R.  R.  Co.,  143  Pa.  508  ;  Parks  v.  Bos- 
ton, 15  Pick.  209-211,  and  the  excellent  remarks  of  Shaw,  C.  J.,  in  Davis  v.  Jenney, 
1  Met  222-223  ;  Shoemaker  v.  U.  S.,  147  U.  S.  282,  804,  305. 

^  Cro.  EI.  616  (1598).  Bushel's  case  marks  the  end  of  the  anachronism  of  punish- 
ing jurors  for  their  verdicts  as  being  against  evidence.  It  should  be  said,  however, 
that  some  reservations  were  made.  Hale,  P.  C.  ii.  310-814,  St  Bar  v.  Williams, 
3  Keble,  351  (1674).  Although  the  attaint  was  not  abolished  until  1825,  it  was 
but  a  name.     Yet  Vaughan's  successor,  Sir  Francis  North,  afterwards  Lord  Keeper, 
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Two  things  stand  out  prominently  in  Vaoghan's  opinion  in  BusheVs  case:  1.  The 

jury  are  judges  of  evidence.     2.  They  act  upon  rrtdence  of  which  the  court  knows 

nothing;  and  may  rightfully  decide  a  case  without  any  evidence  publicly^yen  for  or 

^  •  against  either  party.     It  was  now  two  hundred  years  since  Fortescue  wrote  his  book 

and  showed  witnesses  testifying  in  open  court  to  the  jury ;  and  as  we  see,  not  yet  has 

the  jury  lost  its  old  character,  as  being  in  itself  a  body  of  witnesses ;  indeed,  it  is  this 

character,  and  this  fact  that  the  judge  cannot  know  the  eridence  npon  which  they  go, 

that  make  one  of  the  chief  pillars  upon  which  Yaughan's  great  judgment  rests.    This 

double  character  of  the  jury  was  no  novelty.    As  we  hare  seen,  the  jury  had  much 

evidence  long  before  the  parties  could  bring  in  their  witnesses,  and  in  so  far  as  thej 

acted  on  evidence  they  were  always  judges.      This  side  of  their  function  had  been 

slowly  growing,  until  now  it  was  a  great,  conspicuous  thing.    But  the  old  one  had  not 

gone;  that  also  continued  a  leading  part  of  their  function.    Yet  it  had  begun  to 

diminish,  and  by  the  end  of  another  century  it  would  be  mainly  gone. 

J        /^u^i    A8_  things  stood  after  Bushers  case,  how  should  the  jury^  be  controlled!    The 

y^ttOJi'-^        ^       .attaint  was  obsoletei^  and  fining  and  imprisonment  were  no  longer  possible.    In  no  way 

4     "J  ,     f"  "  could  they  be  punished  for  giving  verdicts  against  law  or  evidence.  _  The  .courts  founH 

'        * '    .  j    a  remedy  by  a  simple  extension  of  their  very  ancient  jurisdiction  of  granting  new 

,    ,       ''    /  trials  in  case  of  misconduct.    If  a  jury  should  accept  food  from  one  of  the  parties  while 

)    they  were  out,  or  should  take  from  him  a  paper  not  delivered  to  them  in  court,  and 

*    '  >    / ,  '        should  afterwards  find  for  him,  the  court  would  sefuse  judgment,  and  grant  a  new 

venire.    And  so  for  other  sorts  of  miBcarriage.*    Why  not,  then,  if  the  jury  should  go 

.  .V       ' ''  V '  plainly  counter  to  law,  or  should  give  an  irrational,  absurd,  or  clearly  false  yerdict,  do  the 

the  same  thing  f  This  was  done.  It  was  hazardous,  for  it  was,  in  some  cases,  undertaking 
to  revise  the  action  of  the  jury  in  a  region  belonging  peculiarly  to  them,  and  was  going  be- 
yond anything  that  had  formeriy  been  done.  Moreover,  how  should  the  court  know  that 
the  jury's  verdict  was  against  evidence  ?  And  how  should  they  know  what  the  law  was 
until  they  knew  what  the  facts  were,  since  the  law,  as  applicable  to  the  case,  was  in* 
eztricably  bound  up  with  some  definite  supposition  of  factT  Evidently  the  keen 
arguments  of  Yaughan's  opinion  were  applicable  also  to  the  granting  of  new  trials,  for 
going  against  law  and  evidence.  But,  nevertheless,  the  step  had  been  taken  at  least 
as  early  as  the  first  half  of  the  seventeenth  century. 
*    '^  In  order  to  make  it  effective  it  was  necessary  to  accompany  this  practice  by  an 

endeavor  to  make  the  jury  declare  publicly  their  private  knowledge  about  the  cause. 
r      "  This  effort  prospered  but  slowly.    The  old  function  of  the  jury  was  too  deeply  in« 

i         grained  to  give  way  in  any  short  time ;  the  judges  long  contented  themselves  with 


f 


.A< 


,  '  ,  did  not  at  all  like  this  result    In  that  very  interesting  book,  "  The  Life  of  the  Lord 

'  ^ .  .Keeper  Guilford,"  his  brother,  Roger  North  (i.  p.  181),  preserves  a  remark  by  the  Lord 

'    "'  Keeper  that  the  doctrine  "that  juries  cannot  be  fined"  for  slighting  evidence  and 

^                 '  I '  .<  ^  directions  [is^  contrary  to  reason  and  the  whole  course  of  precedents."    Roger  North 

f       4               ^  adds,   "This  was  popular  and  the  law   stands  so  settled.      The    matter  is  trust, 

>  J.     if ;..'  .f  whether  the  court  or  jury.     The  court  may  abuse  a  trust  in  an  undue  punishment 

<-             ^  of  jurymen,  as  in  any  other  acts   of  justice ;   and  on  the  other  side,  juries  may 

'  j    >'     \  abuse  their  trust  .  .  .  Tlie  precedents  run  all    for  the  trust  on  the  side  of  the 

I  .  i^*      *   '"    ',  [  court;  what  reason  to  change  it  (which  was  changing  the  law)  but  popularity." 

'  ,.'    >  y-'"  1  And  yet  not  quite  so.     The  way  in  which  the  attaint  figured  still  is  illustrated  by 

-r    .  a  case  ten  years  later  than  Bushel's  case,  —  Chichester  v.  Philips,  T.  Raymond,  404 

,  '     »'    ' '  (1680),  where,  on  exceptions,  it  was  assigned  for  error  that  the  trial  court  left  "oon- 

^j)  elusive  evidence**  to  the  jury,  without  "allowing  it  to  be  conclusive."    But  the 

A   w^'  *  '         *.  judgment  was  affirmed,  "  because,  though  the  evidence  be  conclusive,  yet  the  jury 

V I '  mny  hazard  an  attaint  if  they  please ;  and  the  proper  way  for  the  defendant  had 

'  been  to  have  demurred  upon  the  plaintiff's  evidence."  —  Ed. 

"  In  lAdy  Herbert  r.  Shaw,  11  Mod.  118,  Holt  0.  J.,  "  cited  a  case  In  the  time  of 
Edward  the  Third,  where  a  new  trial  was  gmnted  because  a  great  lord  concerned  in  the 

(  cause  sat  upon  the  bench  at  the  triaL" 
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adTioe,  with  laying  it  down  as  a  moral  duty  that  the  jury  should  publicly  deelan  what 

they  knew.     Bat  while  the  jury's  right  to  go  upon  their  private  knowledge  was 

emphatically  recogniaed  in  1870,  and  continued  to  be  allowed  in  the  books  well  on 

into  the  next  century,  yet  the  enlarged  practice  of  granting  new  trials,  and  the  growth 

end  derelopment  of  it  in  the  seyenteenth  and  eighteenth  oenturies,  was  steadily  ^  /  jj 

tianaforming  the  ohi  jury  into  the  modem  one ;  and  at  last  it  was  possible  for  the  s.  ^'' ^  ^  ^""' 

judiras  to  lay  it  down  for  law  that  a  jury  cannot  give  a  rerdict  upon  their  private  "'  '  V.a 

knowledge.^  ...  f 

We  hare  now  traced  the  attaint  to  its  end,  and  hare  brought  out  its  modem  substi^     ^  ^{^< .  • .  •  *    ^ 

tnte.    Daring  the  last  two  or  three  centuries  many  interesting  things  have  grown  out<'^ 
of  the  changes  in  the  juiy.  f^.    //* 

The  statutes  of  the  sixteenth  and  seyenteenth  centuries,  requiring  two  witnesses  in 
certain  cases,  or  sometimes  one  witness,  were  a  limitation  upon  the  power  of  the  juiy; 
before,  they  need  hare  no  witnesses  at  alL' 

The  process  of  laying  down  rules  of  presumption  and  fixing  upon  evideuce  a  prima 
faeU  or  oondosiye  quality,  —always  an  incident  of  judicature,  —  wu  yet  immensely 
stimulated  by  the  jury.  A  legislatiye  illustration  of  this  is  seen  in  the  "Statute  of 
Stabbing,***  in  1603»  fixing  upon  certain  acts  the  quality  of  malice  aforethought, 
"although  it  cannot  be  proved;"  a  law  made,  as  the  judges  declared  in  1666,  in 
Loni  Morley's  case,^  "  to  prevent  the  inconveniences  of  juries,  who  were  apt  to  believe 
that  to  be  a  provocation  to  extenuate  a  murder  which  in  law  is  not" 

There  is  reason  to  surmise  that  a  leading  motive  in  the  enactment  of  that  compre* 
hensiye,  but  strange  and  very  un-English  piece  of  leguilstion,  the  Statute  of  Frauds, 
was  found  in  the  uncertainty  that  hung  over  everything  at  a  period  when  the  law  of 
proof  was  so  unsettled.  It  will  be  remembered  that  it  was  then  a  very  critical  time ; 
that  the  attaint  as  an  operative  thing  had  vanished,  while  the  law  of  new  trials  was  in 
its  infancy,  and  the  rules  of  our  present  law  of  evidence  but  little  developed.* 

1  "It remained,"  says  Mr.  Pike  (Hist  Crime,  ii.  868),  "for  Lord  Ellenborough, 
in  the  year  1816,  to  lay  clearly  down  tbe  Ibaxim,  that  a  judge  who  should  tell  jurors 
to  consider  as  evidence  their  own  acquaintance  with  matters  in  dispute  would  mis- 
direct them.  The  trae  qualification  for  a  juror  has  thus  become  exactly  the  reverse  of 
that  which  it  was  when  juries  were  first  instituted.  In  order  to  give  an  impartial 
verdict,  he  should  enter  the  box  altogether  uninformed  on  the  issue  which  he  will  have 
to  decide."  Perhaps  the  effect  of  this  case,  which  I  take  to  be  R.  v.  Sutton,  4  M.  4 
S.  582,  is  overstated  here.  But  this,  at  least,  is  trae,  that  the  court  here  clearly 
assumes  the  trath  of  this  doctrine.  See  8  Harv.  Law  Rev.  800 ;  McKinnon  v.  Bliss, 
21  N.  T.  215;  Chattanooga  R.  B.  Co.  v.  Owen,  90  Ga.  265. 

*  For  the  statutes  relating  to  treason,  see  Foster,  Disc,  of  High  Treason,  o.  iii.  s.  8. 
In  1623,  a  statute  was  passed  (St  21  Jac.  I.  c.  27)  punishing  with  death  "  as  in  case 
of  murder,"  the  mothers  of  bastard  children  concealing  the  death  of  the  children, 
unless  "  by  one  witness  at  least,"  it  were  proved  that  the  child  were  bom  dead.  Hale 
(P.  C.  iL  289)  tells  us  that  "  I  have  always  taken  it  to  be  a  proof  by  one  witness,"  if 
one  who  had  seen  the  child  testified  to  circumstances,  such  as  having  no  hair  or  nails, 
which  made  it  probable  that  the  child  was  bora  dead,  —  a  humane  constraction  which 
regarded  snflicienily  the  main  purposes  of  the  statute.  It  should  be  added  that  this 
statute  was  aimed  at  the  same  mischief  ss  a  similar  Froneh  one  of  1556,  in  the  reign 
of  Henry  II.,  imposing  death  unless  the  woman  should  have  declared  her  state  and 
called  in  witnesses  {Umnoignage  iufflaojU)  of  the  events  in  question.  This  requirement 
was  the  usual  and  familiar  one  of  the  early  periods  of  our  own  law.  See,  for  example, 
Biacton,  147,  as  to  the  required  oomplaint  in  osse  of  rape. 

*  St  1  Jac  L  e.  8. 

«  Kelyng  (old  ed.),  65. 

*  See  Harv.  Law  Ber.  iy.  91.  I  am  inclined  to  the  conjecture  that  like  reasons 
helped  to  the  enacting  of  "  An  Act  for  Detennining  Differences  by  Arbitration,"  St 
9  Wm.  IIL  c.  15  (1698). 
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But  the  greatest  and  most  remarkable  offshoot  of  the  jary  was  that  body  of  exclud- 
ing mles  which  chiefly  coustitute  the  English  "Law  of  Evidence."  If  we  imagine 
what  would  have  happened  if  the  petit  jury  had  kept  up  the  older  methods  of  pro- 
cedure, as  the  grand  jury  in  criminal  cases  did,  and  does  at  the  present  day,^ if, 

instead  of  hearing  witnesses  publicly,  under  the  eye  of  the  judge,  it  had  heard  them 
privately  and  without  any  judicial  supervision,  it  is  easy  to  see  that  our  law  of  evi- 
dence never  would  have  taken  shape  ;  we  should  still  be  summing  it  all  up,  as  Henry 
Finch  did  at  the  beginning  of  the  seventeenth  century,'  L'evidenceaijurieestqiU' 

cunque  cho$e  que  serve  U  pariie  a  prover  Vissue  pur  luy.    This  it  is, this  judicial 

oversight  and  control  of  the  process  of  introducing  evidence  to  the  jury,  that  gave  our 
system  birth ;  and  he  who  would  understand  it  must  keep  this  fact  constantly  in 
mind.  —  Thayer,  Prel,  Treat.  Evid.  152-154,  16e-170,  179-181.' 

Dewey,  J.  (for  the  court),  in  Schmidt ».  N.  Y.  F.  I.  Co.,  1  Gray,  635-536  (1854). 
"  It  was  uudoubtedly  the  ancient  doctrine  that  jurors  were  to  render  their  verdict  as 
well  upon  facts  within  their  personal  knowledge,  as  upon  those  derived  from  the  testi- 
mony of  the  witnesses  duly  sworn  and  testifying  in  the  case.     8  Bl.  Com.  374.     The 
practice  of  taking  jurors  from  the  vicinage  seems  to  have  been  adopted  under  the 
j^i       ^tion  that  they  might  thus  be  the  better  qualified  from  their  personal  acquaintance 
-j      •  t*  4  '''C  ^^  ■''^ith  the  facts,  the  parties  and  their  witnesses,  to  decide  the  cases  that  might  be 
^  brought  l)efore  them.     But  at  the  present  day  it  is  thought  a  greater  object,  and  more 

•     ^,/:i   /U^^  "^   likely  to  secure  the  due  administration  of  justice,  to  submit  cases  to  impartial  and  un- 
.1      biassed  jurors  ;  and  that  those  are  less  likely  to  be  so  who  have  come  from  the  imme- 
/,  >    J'^     '  *    *  ^  *    diate  neighborhood  of  the  parties,  and  have  been  either  eye-witnesses  to  the  facts,  or 
J  have  had  their  minds  imbued  with  the  popular  feeling  as  to  the  merits  of  the 

V  ^  ^  M  t   ^*- ^  controversy. 

^     >i  *  **  With  this  change  as  to  the  proper  qualifications  of  a  juror,  it  has  very  naturally 

^  ' '  come  to  be  well  settled  that  a  juror  cannot  give  a  verdict  founded  on  facts  in  his  own 

private  knowledge.  If  the  juror  knows  any  particular  fact  material  to  the  proper  de- 
cision of  the  case,  he  ought  to  be  sworn  as  a  witness  in  open  court,  and  be  publicly 
examined,  so  that  his  evidence,  like  that  of  other  witnesses,  may  first  be  scrutinized 
as  to  its  competency  and  bearing  upon  the  issue,  and  for  the  further  reason  that 
the  court  and  the  parties  may  know  upon  what  evidence  the  verdict  was  rendered. 
1  Stark.  Ev.  449,  is  direct  to  this  point.  The  views  of  this  court  in  the  cases  of  Parks 
V.  Boston,  15  Pick.  209,  210,  Patterson  v,  Boston,  20  Pick.  166,  and  Murdock  v. 
Summer,  22  Pick.  156,  in  all  which  the  subject  was  somewhat  considered,  fully  accord 
with  the  principle  above  stated.  A  distinction  was  taken  in  those  cases  as  to  the 
juror's  applying  his  own  general  knowledge  and  experience  to  the  examination  of  the 
case,  in  estimating  the  weight  of  the  evidence,  and  in  assessing  damages.  While  to 
this  extent  the  juror  may  properly  call  to  his  aid  his  personal  knowledge,  learning  and 
experience,  as  was  properly  held  in  those  cases,  yet  no  sanction  was  given  to  his  acting 
upon  his  knowledge  of  a  particular  fact,  known  only  to  himself,  and  not  a  matter  of 
common  observation  or  general  knowledge.'*  * 

^  Two  centuries  ago  the  grand  jury  came  near  losing  its  ancient  methods.  In 
Shaftesbury's  case,  8  How.  St  Tr.  759  (November,  1681),  they  were,  in  fact,  com- 
pelled to  receive  their  evidence  publicly  in  court.  But  the  vigorous  protests  of  the 
jury  and  the  fruitless  outcome  of  the  attempt  led  to  an  abandonment  of  it. 

>  NomoUehnia,  61  h  (1613). 

*  [See,  generally,  the  first  four  chapters  entitled  *'  The  Older  Modes  of  Trial,"  and 
"  Trial  by  Jury  and  its  Development,"  in  the  volume  above  named.] —  Ed. 

*  "Jurors  take  with  them  their  knowledge  and  experience  of  afTairn,  and  are  not 
only  at  liberty  to  use,  but  ought  to  use  that  knowledge  and  experience  in  drawing 
conclusions  from  the  evidence."  Barker,  J.,  for  the  court,  in  McQftrrahan  v.  N.  Y., 
etc.  B.  B.  Co.,  171  Mass.  211,  220 ;  Springfield  Co.  v,  Hoeffner,  175111.  634,  642; 
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Sib  liATTHEW  HA.LB,  in  hU  History  of  the  Common  Law,  e.  zii.^  (before  1677), 
says :  "  Serenthly,  Then  tweWe»  end  no  lees,  of  each  as  are  indifferent  and  are  re- 
tamed  upon  the  principal  panel,  or  the  tales,  are  sworn  to  try  the  same  acoording  to 
their  evidence. 

"  Eighthly,  Being  thns  sworn,  the  eridenee  on  either  part  is  given  in  npou  the  oath 
of  witnesses,  or  other  evidence  by  law  allowed  (as  records  and  ancient  deeds,  but  later 
deeds  and  copies  of  records  mast  be  attested  by  the  oaths  of  witnesses)  aud  other  evi* 
dence  in  the  open  coart,  and  in  the  preeence  of  the  parties,  their  attorneys,  connsel, 
and  all  bystandera,  and  before  the  judge  and  jury,  where  each  party  has  liberty  of  ex- 
cepting^ either  to  the  competency  of  the  evidence,  or  the  competency  or  credit  of  the 
witnesses,  which  exceptions  are  publicly  stated,  and  by  the  judges  openly  and  publicly 
allowed  or  disallowed,  wherein  if  the  judge  be  partial,  his  partiality  and  injustice  will 
be  evident  to  all  bystanden ;  and  if  in  his  direction  or  decision  he  mistake  the  law, 
cither  through  partiality,  ignorance,  or  inadvertency,  either  party  may  require  him  to 
seal  a  bill  of  exception,  thereby  to  dednoe  the  error  of  the  judge  (if  any  were)  to  a  doe  ^ « •  -^    -  '    ■ 

ratification  or  reversal  by  Writ  of  Error.  *^^>-i  u  i  /  u  *  *  *'  ^    '^'^ 

"  Ninthly,  The  excellency  of  this  open  oonrM  of  evidence  to  the  jury  in  presence^  f  ^^    .  ^<  ^.    '/  . 
of  the  judge,  jury,  parties  and  counsel,  and  even  of  the  adverse  witnesses,  appears  in '  (  * 

these  particulars :  1st,  That  it  is  openly  ;  and  not  in  private  before  a  commissioner  or  '    \  ^  a\*  *'  *' 
two,  and  a  couple  of  clerks,  when  oftentimes  witnesses  will  deliver  that  which  they  .     ■    ^    ,  .    , 

will  be  ashamed  to  testify  publicly.    2dly,  That  it  is  oiv  Unut  personally ;  and  not  ia^       ^*  "^^^  ' 

writing,  wherein  oltentiaies,  yea  too  often,  a  crafty  clerk,  commissioner,  or  examiner,  ,Ui^  ^\^  ^^  ***  **    ' 
will  make  a  witness  speak  what  he  truly  never  meant,  by  his  dressing  of  it  up  in  his 
own  terms,  phrases,  and  expressions ;  whereas  on  the  other  hand,  many  times  the  ver^  .>    A*V^  *  «    t    ' .»  /  ) 
manner  of  a  witness's  delivering  his  testimony  will  give  a  probable  indication  whether  ^    f  .v  ; .    r  ^' 

he  speaks  truly  or  fislsely ;  and  by  this  means  also  he  has  opportunity  to  correct,*  "^^  •       ^ 

amend,  or  explain  his  testimony  upon  further  questioning  with  him,  which  he  can{  ^  .^^,\  i-^    f   ^- '     * 
never  have  after  a  deposition  is  set  down  in  writing.    8dly,  That  by  this  course  of  per^        ,  ^     ^ 
EODsland  open  examination,  there  is  opportunity  for  all  persons  concerned,  vis.  the^'    '^^    ^   ^,'^  ^  /    *^  ^ 
judge,  or  any  of  the  jury,  or  parties,  or  their  connsel  or  attorneys,  to  propound  occa-  ^  , .  f    \  r  i*    tt    )^tf '  " 
sioBsl  questions,  which  beats  and  bolts  out  the  truth  much  better  than  when  the  wit-  ( 

ness  only  delivers  a  formal  series  of  his  knowledge  without  being  interrogated  ;  and  on  jp  (>»•(.   /  v  /  c  4  ,■*'/*{  4 
the  other  side,  preparatory  limited,  and  formal  interrogatories  in  writing,  preclude    .  '  \i  t    K 

this  way  of  occasional  interrogations,  and  the  best  method  of  searching  and  sifting  out^  w<  u  4  v    f   /  ^  ^  ( <  '| 

the  truth  is  choked  and  suppressed.  4thly,  Also  by  this  personal  appearance  and  tes-^  ^  i*/'*  ^  (  <  ^**  ^ 
timony  of  witnenes,  there  is  opportunity  of  oonfronting  the  adverse  witnesses,  of  ob-  '  * 
serving  the  contradiction  of  witnesses  sometimes  of  the  same  side,  and  by  this  means 
great  opportunities  are  gained  for  the  true  and  clear  discovery  of  the  truth.  5thly, 
And  further,  the  very  quality,  carriage,  age,  condition,  education,  and  place  of  com- 
morance  of  witnesses,  is  by  this  means  plainly  and  evidently  set  forth  to  tbe  court  and 
the  jury,  whereby  the  judge  and  jurors  may  have  a  full  Information  of  them,  and  the 
jarors  as  they  see  cause  may  give  the  more  or  less  credit  to  their  testimony,  for  the 
jarors  are  not  only  judges  of  the  fact,  but  many  times  of  the  truth  of  evidence ;  and  if 
there  be  just  cause  to  disbelieve  what  a  witness  swears,  they  sre  not  bound  to  give  their 
verdict  according  to  the  evidence  or  testimony  of  thst  witness  ;  and  they  may  some- 
times give  credit  to  one  witness,  though  opposed  by  more  than  one.  Aud  indeed,  it 
is  one  of  the  excellencies  of  this  trial  above  the  trial  by  witnesses,  that  although  the 
)ory  ought  to  give  a  great  regard  to  witnesses  and  their  testimony,  yet  they  are  not  al- 
ways bound  by  it,  bat  may  either  npon  reasonable  circumstances,  inducing  a  blemish 
upon  their  credibility,  though  otherwise  in  themselves  in  strictness  of  law  they  are  to 

Chic.  Ry.  Co.  9.  Cem.  Assoc,  67  Pac.  Rep.  252  (Kans.  1899) ;  Kennon  v.  Territory, 
50  Pac  Rep.  172  (Okla.  1897).    See  infra,  676  n.  —  Ed. 

'  The  characteristie  merits  of  trial  by  jnry  are  well  set  forth  in  this  passage.  The 
rpferencea  to  the  attaint,  and  the  slightness  of  reference  to  the  doctrine  of  new  trials, 
will  be  understood  from  what  goes  before.  —  Edw 
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be  heard,  pronounce  a  verdict  contrary  to  such  testimonies^  the  tmth  whereof  they  have 

just  cause  to  suspect,  and  may  and  do  often  pronounce  their  yeidict  upon  one  single 

testimony,  which  thing  the  civil  law  admits  not  of. 

/[  'b       **  Tenthly,  Another  excellency  of  this  trial  is  this,  that  the  judge  is  always  present 

^  '^v  i^  (A  ^  ^    i^"^"^  at  the  time  of  the  evidence  given  in  it :  Herein  he  is  able  in  matters  of  law  emerging 

]        '  '  ,  upon  the  evidence  to  direct  them ;  and  also,  in  matters  of  fSEust,  to  give  them  a  great 

J         -{    1^  i    /^A'^''*    ^g^^  '^^  assistance  by  his  weighing  the  evidence  before  them,  and  observing  where 

t  V"  "-^ '     ^  '  the  question  and  knot  of  the  business  lies,  and  by  showing  them  his  opinion  even  in 

matter  of  fact,  which  is  a  great  advantage  and  light  to  laymen  :  and  thus,  as  the  jury 
aasiBts  the  judge  in  determining  the  matter  of  fact,  so  the  judge  assists  the  jury  in 
determining  points  of  law,  and  also  very  much  in  investigating  and  enlightening  the 
matter  of  fact,  whereof  the  jury  are  judges.^ 

"  Eleventhly,  When  the  evidence  is  fiiUy  given,  the  jurors  withdraw  to  a  private 
place,  and  are  kept  from  all  speech  with  either  of  the  parties  till  their  verdict  is  deliv- 
ered up,  and  from  receiving  any  evidence  other  than  in  open  courts  where  it  inay  be 
rl  ,f*sifi  "^      searched  into,  discussed,  and  examined.     In  this  recess  of  the  jury  they  are  to  consider 
'  •  '^  their  evidence,  and  if  any  writings  under  seal  were  given  in  evidence,  they  are  to  have 

them  with  them;  they  are  to  weigh  the  credibility  of  witnesses,  and  the  force  and 
'  efficacy  of  their  testimonies,  wherein  (as  I  before  said)  they  are  not  precisely  bound  to 

the  rules  of  the  civil  law,  viz.  to  have  two  witnesses  to  prove  every  fact,  unless  it  be 
in  cases  of  treason,  nor  to  rqect  one  witness  because  he  is  single,  or  always  to  believe 
two  witnesses  if  the  probability  of  the  fact  does  upon  other  circumstances  reasonably 
encounter  them ;  for  the  trial  is  not  here  simply  by  witnesses,  but  by  jury;  nay,  it 
may  so  fall  out,  that  the  jury  upon  their  own  Imowledge  may  know  a  thing  to  be 
false  that  a  witness  swore  to  be  true,  or  may  know  a  witness  to  be  incompetent  or 
incredible,  -though  nothing  be  objected  against  him,  and  may  give  their  verdict 
accordingly. 

<*Twelfthly,  When  the  whole  twelve  men  are  agreed,  then,  and  not  till  then,  is 

their  verdict  to  be  received ;  and  therefore  the  majority  of  assenters  does  not  conclude 

I  .;  the  minority,  as  is  done  in  some  countries  where  trials  by  jury  are  admitted :  But  if 

i  X  J.U?     i .'. .  ^     '^        any  one  of  the  twelve  dissent,  it  is  no  verdict,  nor  ought  to  be  received.     It  is  tnie, 

that  in  ancient  times,  as  Hen.  IL  and  Hen.  lll.'s  time,  yea,  and  by  Fleta  in  the  be- 
ginning of  £dw.  I.'s  time,  if  the  jurors  dissented,  sometimes  there  was  added  a  number 
\  As.V^^'^'^  '    -^  equal  to  the  greater  party,  and  they  were  then  to  give  up  their  verdict  by  twelve  of 

the  old  jurors,  and  the  jurors  so  added  ;  but  this  method  has  been  long  time  antiquated* 
notwithstanding  the  practice  in  Bracton's  time,  lib.  4,  cap.  9.  and  Fleta,  lib.  4,  cap.  9. 
for  at  this  day  the  entire  number  first  impanelled  and  sworn  are  to  give  up  an  unani- 
mous verdict,  otherwise  it  is  none.  And  indeed  this  gives  a  great  weight,  value,  and 
credit  to  such  a  verdict,  wherein  twelve  men  must  unanimously  agree  in  a  matter  of 
fact,  and  none  dissent ;  though  it  must  be  agreed,  that  an  ignorant  parcel  of  men 
are  sometimes  governed  by  a  few  that  are  more  knowing,  or  of  greater  interest  or 
reputation  than  the  rest. 

"  Thirteenthly,  But  if  there  be  matter  of  law  that  carries  in  it  any  difficulty,  the 
jury  may,  to  deliver  themselves  from  the  danger  of  an  attaint,  find  it  specially,  that 
^        w      so  it  may  be  decided  in  that  court  where  the  verdict  is  returnable  ;  and  if  the  judge 
overrule  the  point  of  law  contrary  to  hiw,  whereby  the  jury  are  persuaded  to  find  a 
general  verdict  (which  yet  they  are  not  bound  to  do  if  they  doubt  it),  then  the  judge, 
•  ^  '  upon  the  request  of  the  party  desiring  it,  is  bound  by  law  in  convenient  time  to  seal 

a  bill  of  exceptions,  containing  the  whole  matter  excepted  to;  that  so  the  party 
grieved,  by  such  indiscretion  or  error  of  the  judge,  may  have  relief  by  writ  of  error 
on  the  Statute  of  Westminster  2. 

"  Fourteenthly,  Although  upon  general  verdicts  given  at  the  bar*  in  the  courts  at 


1  As  regards  this  "excellency  of  this  trial,"  too  often  missed  in  this  country,  see 
Prel.  Treat.  Evid.  188  n.,  261,  262.  —  Ed. 

«  As  to  trials  at  bar,  see  PreL  Treat.  Evid.  95,  96.  —  Ed. 
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WestmiiMter,  the  jad^ment  is  giTea  within  four  days,  in  pTefumption  that  then  can- 
not he  any  conaderahle  rarpriae  in  ao  tolemn  a  trial,  or  at  least  it  may  he  soon  espied  ; 
yet  npon  trials  hy  Kin  Prius  in  the  conntry,  the  judgment  is  not  giyen  presently  hy 
the  judge  of  Niii  Prins,  unless  in  cases  of  QtMT€  imp€dit$^  but  the  yerdict  is  returned 
after  trial  into  that  court  from  whence  the  cause  iasued,  that  thereby,  if  any  surprise 
happened  either  through  much  businees  of  the  court,  or  through  inadrertency  of  the 
attorney  or  counsel,  or  through  any  miscarriage  of  the  jury,  or  through  any  other 
essnalty,  the  party  may  have  his  redress  in  that  court  from  whence  the  record 
Iasued. 

*'  And  thus  stands  this  excellent  order  of  trial  by  jury,  which  is  far  beyond  the  trial 
hy  witnesses  according  to  the  proceedings  of  the  CiTil  Law,  and  of  the  Courts  of 
Equity,  both  for  the  certainty,  the  despatch,  and  the  cheapneas  thereof.  It  has  all 
the  helps  to  inrestigate  the  truth  that  the  Ciril  Law  has,  and  many  more.  For,  as  to 
certainty,  lst»  It  has  the  testimony  of  witneeaes,  as  well  as  the  Civil  Law  and  Equi^ 
Courta.  2dly,  It  has  this  testimony  in  a  much  more  adTantsgeous  way  than  Uioae 
courts  for  disooTery  of  truth.  8dly,  It  has  the  advantage  of  the  judge's  observation, 
attention,  and  assistance,  in  point  of  law  by  way  of  decision,  and  in  point  of  fact  by 
way  of  direction  to  the  jury.  4thly,  It  has  the  advantage  of  the  jury,  and  of  their 
being  dt  viehuto^  who  oftentimes  know  the  witnesses  and  the  parties.  And,  5thly,  It 
hss  the  unanimous  suffrage  and  opinion  of  twelve  men,  which  carriea  in  itaelf  a  much 
greater  weight  and  prapouderation  to  discover  the  tmUi  of  a  lact  than  any  other  trial 
whatsoever. 

"And  as  this  method  ia  more  oertsin,  so  it  is  mnch  moi^  expeditious  and  cheap ; 
for  oftentimes  the  session  of  one  commission  for  the  examination  of  witnesaes  for  one 
cause  in  the  Ecclesiastical  Courts  or  Courts  of  Eqni^,  lasts  as  long  ss  a  whole  aessioa 
of  Nisi  Prius,  where  a  handled  oansas  are  examined  and  triad." 


SECTION  I. 

JUDICIAL  HOTICE. 
NOTB. 

Whcbbabout  in  the  law  does  the  doctrine  of  judicial  notice  belong  f  Wherever  the 
process  of  reasoning  has  a  pbce,  and  that  is  everywhere.  Not  peculiarly  in  the  law  of 
evidence.  It  does,  indeed,  find  in  the  region  of  evidence  a  frequent  and  conspicuous 
siiplication ;  but  the  habit  of  regarding  this  topic  ss  a  mere  title  in  the  law  of  evidence 
obscures  the  true  conception  of  both  subjects.  That  habit  is  quite  modem.  The  care- 
ful observer  will  notice  that  a  very  great  proportion  of  the  cases  involving  judicial 
notice  raise  no  question  at  all  in  that  part  of  the  law ;  they  relate  to  pleading,  to  the 
eonstmctioii  of  the  record  or  of  other  writings  the  legal  definition  of  words,  the  inter- 
pretation  of  conduct,  the  process  of  reasoning,  and  the  regulation  of  trials.  In  short, 
the  cases  reUte  to  the  exereiie  of  the  function  of  judicature  in  all  its  acope  and  at  every 
atep.  The  nature  of  the  proceaa,  aa  well  aa  the  name  of  it,  find  their  best  illustration 
in  some  of  the  older  esses,  long  beforo  questions  in  the  law  of  evidence  engaged  atten- 
tion. We  ara  the  lees  surprised,  thereforp,  to  find  that  it  was  not  until  Starkie  printed 
his  book  on  evidence,  in  1824,  that  any  special  mention  of  this  subject  occurs  in  legal 
treatises  on  evidence ;  and  that  this  writer  has  very  little  to  say  about  it.^    The  subject 

1  SUrk.  St.  i  40(M0S.  Bentham,  to  be  sure,  in  his  <<Bationsle  of  Judicial  Evi- 
dence **  (which  was  not  s  law  book),  composed  in  1808-181S,  and  published  partly  by 
Dnmont  in  182S,  and  in  full  under  the  editorship  of  John  Stusrt  Mill  in  1827,  had 
briefly  discussed  the  question  ( Woiks»  vL  270f  book  L  o.  12)  how  far  a  judge  can  pass 
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of  judicial  notice,  then,  belongs  to  the  general  topic  of  legal  or  judicial  reasoning.  It 
is,  indeed,  woven  into  the  rery  texture  of  the  judicial  function.  In  conducting  a  pro- 
cess of  judicial  reasoning,  as  of  other  reasoning,  not  a  step  can  be  taken  without  assum* 
ing  something  which  has  not  been  proved  ;  and  the  capacity  to  do  this,  with  competent 
judgment  and  efficiency,  is  imputed  to  judges  and  juries  as  part  of  their  necessary 
meutal  outfit.  .  .  . 

What  are  the  things  of  which  judicial  tribunals  may  take  notice,  and  should  take 
notice,  without  proof  ?  It  is  posidble  to  indicate  with  exactness  only  a  part  of  these 
matters.  Some  things  are  thus  dealt  with  by  virtue  of  express  statutory  law  ;  some  in 
a  manner  that  is  referable  merely  to  precedent,  —  to  the  actual  decisions,  which  have 
selected  some  things  and  omitted  others  in  a  way  that  is  not  always  explicable  u\M)n 
any  general  principle ;  others  upon  a  general  maxim  of  reason  and  good  sense,  the 
application  of  which  must  rest  mainly  with  the  discretion  of  the  tribunal,  and,  in  any 
general  discussion,  must  rather  be  illustrated  than  defined* 

Courts,  then,  notice  without  proof  :  ~- 

(1)  Matters,  whether  of  law  or  fact,  which  are  required  by  statute  to  be  so  noticed, 
as  certain  certificates,  and  attestations  of  the  records  and  judicial  proceedings  of  the 
States  and  Territories ; '  and  certain  volumes  or  printed  sheets,  purporting  to  be 
authentic  records  of  law,  whether  domestic  or  foreign ;  and  the  like.^ 

(2)  They  notice  whatever  they  have  been  accustomed  to  notice  in  this  way,  accord- 
ing to  the  established  course  of  the  common  law  and  the  practice  of  particular  courts  ; 
as  the  authenticity  of  the  signature,  seal,  and  certificate  of  a  notary  public,  when  this 
certificate  purports  to  be  given  in  the  discharge  of  his  ancient  international  function 
of  protesting  foreign  bills  of  exchange.'  The  recognition  by  couits  of  the  international 
relations  of  their  own  country,  of  the  great  seal,  of  the  names  and  official  signatures 
and  public  acts  of  high  public  officials,  past  and  present,  and  the  like,  may  come  under 
this  head.^  The  administration  of  justice  is  carried  on  by  the  sovereign.  The  sover- 
eign, in  the  lapse  of  time,  has  lost  something  of  his  concreteness,  where  he  has  not 
lost  it  all ;  but  when  the  king,  long  ago,  sat  personally  in  court,  and,  in  later  times, 
when  judicial  officers  were  in  a  true  and  lively  sense  the  representatives  and  even  mere 
deputies  of  the  king,  it  was  an  obvious  and  easily  intelligible  thing  that  courts  should 
notice  without  evidence  whatever  the  king  himself  knew  or  did,  in  the  exercise  of  any 
of  his  official  functions,  whether  directly  or  through  other  high  officers.  The  same 
usages  of  the  courts  have  continued,  under  the  prevalence  of  legal  and  political 
theories  very  different  indeed  from  thote  just  mentioned  ;  and  it  is  not  to  be  wished 
that  these  usages  should  change.  Practical  convenience  and  good  sense  demand  an 
increase  rather  than  a  lessening  of  the  number  of  instances  in  which  courts  shorten 
trials,  by  making  primti,  facie  assumptions,  not  likely,  on  the  one  hand,  to  be  success- 
fully denied,  and,  on  the  other,  if  they  be  denied,  admitting  readily  of  verification  or 
disproof.*  .  .  . 

(3)  Courts  notice  without  proof  all,  whether  fact  or  law,  that  is  necessarily  or  justly 
to  be  imputed  to  them,  by  way  of  general  outfit  for  the  proper  discharge  of  Uie  judicial 

on  questions  of  fact  without  "evidence."    He  concludes,   inJUfr  alia,  that  a  judge 
should  be  allowed  "at  the  instance  of  either  party  to  pronounce,  and,  in  the  formation 
of  the  ground  of  the  decision,  assume,  any  alleged  matter  of  fact  as  notorious,"  subject 
to  the  right  of  the  other  party  to  deny  the  notoriety  and  call  for  proof. 
1  Rev.  St  U.  S.  s.  905 ;  Pub.  St.  Mass.  c.  169,  s.  67. 

*  See  2  Tayl.  Ev.  s.  1527  for  illustrations  of  this  ;  Brady  v.  Page,  69  Cal.  52. 

*  Anonymous,  Holt,  296,  297  ;  Pierce  v.  Indseth,  106  U.  S.  646. 

*  Wells  V.  Jackson  Co.,  47  N.  H.  235. 

»  In  Peltier's  case,  28  State  Trials,  616  (1808),  Lord  Ellenborough,  in  summing  up 
to  the  jury,  said:  "That  Napoleon  Buonaparte  was  the  chief  magistrate  and  first 
consul  of  France  is  admitted.  And  that  [France  and  England  were  at  peace]  is  aho 
admitted  ;  and,  indeed,  they  were  capable  of  easy  proof  if  they  had  not  been  admitted. 
Their  notoriety  seems  to  render  the  actual  proof  very  unnecessary." 
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fooction.  As  Lord  Mansfield  said  of  uoderwriters  and  certain  usages  which  they  were 
boand  to  know :  ^  *'  If  they  do  not  know  them  they  mast  inform  themselves."  Among 
sach  things  are  the  ordinary  usages  and  practice  of  their  courts  ;  the  general  principlea 
and  rules  of  the  law  of  their  jurisdiction  ;*  the  ordinary  meaning,  construction,  and 
use  of  the  Temacular  language ;  the  ordinary  rules  and  methoda  of  human  thinking 
and  reasoning  ;  the  ordinary  data  of  human  experience,  and  judicial  experience  in  the 
particular  region ;  the  ordinary  habits  of  men.* 

(4)  And  then,  finally,  there  is  a  wide  principle,  coTering  some  things  already 
mentioned,  that  courts  may  and  should  notice  without  proof,  and  assume  at  known  by 
others,  whatever,  as  the  phrase  is,  everybody  knows.*  The  application  of  such  a 
I^nciple  must,  as  I  have  said,  leave  a  great  range  of  discretion  to  the  courts  ;  only  in 
a  large  and  general  way  can  any  one  say  in  advance  what  are  and  what  are  not  matters 
of  common  knowledge.  •  .  « 

Some  discriminations  which  must  be  attended  to  in  applying  the  principle  of 
judicial  notice  should  now  be  mentioned. 

(1 )  Sometimes  the  ultimate  fact  that  is  sought  to  be  proved  is  noticed,  and  some* 
times  it  is  the  trustworthiness  of  a  certain  medium  of  proof,  and  not  the  thing  itself 
which  this  tends  to  prove;  as  when  a  notarial  seal  and  signature  are  taken  without 
proof,  or  the  certificate  of  a  registrar  of  deeds  or  other  public  official.  That  is  to  say, 
the  question  sometimes  concema  an  evidential  fact  and  sometimes  an  ultimate  one ; 
whichever  it  be,  it  is  governed  by  the  same  principles.  •  .  . 

a 

^  Noble  V.  Eennoway,  2  Doug.  610. 

'  In  a  great  proportion  of  the  cases  that  come  before  the  United  States  courts  they 
may  and  must  take  judicial  notice  of  the  laws  of  any  State  in  the  Union,  as  well  as  of 
the  United  States.    Hanley  o.  Donoghue,  116  U.  8.  p.  6. 

*  '*  And  Holt,  Chief  Justice,  said,  that  the  way  and  manner  of  trading  is  to  be 
taken  notice  of."  Ford  v.  Hopkins,  1  Salk.  288.  In  Turley  v.  Thomas,  8  G.  &  P. 
103,  at  Nisi  Prius,  the  judge  took  notice  of  the  [Eoglisb]  rule  of  the  road,  to  turn  to 
the  near  hand,  and  ruled  that  it  applied  to  riding  as  well  as  driving.  Of  this  rule, 
Christian  remarked  in  1793  (1  Bl.  Com.  12th  ed.  74  n.) :  <'The  law  of  the  road, 
namely,  that  horses  and  carriages  should  pass  each  other  on  the  whip  hand  .  .  .  has 
not  been  enacted  by  the  legislature,  and  is  so  modem  that  perhaps  this  is  the  first  time 
it  ha.s  been  noticed  in  a  book  of  law." 

*  In  Texas,  in  interpreting  the  statement  that  a  certain  person  "had  been  with  Sam 
Houston  moat  of  the  time  and  with  Davy  Crockett,"  a  court  lately  said :  "  It  is  an 
historical  fact  of  which  courts  must  take  judicial  knowledge,  that,  in  the  war  between 
Texas  and  Mexico,  Sam  Houston  held  a  high  military  office,  and  was  actively  engaged, 
as  a  leader  in  the  Texas  army."    Sargent  v.  Lawrence,  40  S.  W.  Rep.  1076  (1897). 

In  Lumley  v.  Gye,  2  £1.  ft  Bl.  266-267,  in  a  well-known  dissenting  opinion  relating 
to  an  opera  singer,  Coleridge,  J.,  said :  '*  Nor,  I  think,  can  it  be  successfully  contended 
that  we  may  not  take  judicial  cognizance  of  the  nature  of  the  service  spoken  of  in  the 
declaration.  Judges  are  not  necessarily  to  be  ignorant  in  court  of  what  everybody  else, 
and  they  themselves  out  of  court,  are  familiar  with ;  nor  was  that  unreal  ignorance 
considered  to  be  an  attribute  of  the  Bench  in  early  and  strict  times.  We  find  in  the 
Tear  Books  the  judges  reasoning  about  the  ability  of  knights,  esquires,  and  gentlemen 
to  maintain  themselves  without  wages ;  distinguishing  between  private  chaplains  and 
parochial  chaplains  from  the  nature  of  their  employments ;  and  in  later  days  we  have 
ventured  to  take  judicial  cognizance  of  the  moral  qualities  of  Robinson  Crusoe*s '  man 
Friday*  (1  Dow.  P.  C.  672),  and  Aesop's  *  frozen  snake'  (12  Q.  B.  624).  We  may 
certainly  therefore  take  upon  ourselves  to  pronounce  that  a  singer  at  operas,  or  a 
dramatic  artiste  to  the  owner  and  manager  of  Her  Majesty's  theatre,  is  not  a  tnMsof, 
falecUor  aiU  aliuB  servient  within  either  the  letter  or  the  spirit  of  the  Statute  of 
Laborers.  And  if  we  were  to  hold  to  the  contrary,  as  to  the  profession  of  Garrick  and 
Siddons,  we  could  not  refuse  to  hold  the  same  with  regard  to  the  sister  arts  of  Painting, 
Sculpture,  and  Architecture.** 


/ 
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(2)  It  is  to  be  obsenred  that  mnch  is  judicially  noticed  without  proof,  of  which  the 
oonrt  at  a  given  moment  may  in  fact  know  nothing.  A  statute  may  have  been  passed 
within  a  few  horns  or  days,  and  be  unknown  to  the  court  at  the  trial ;  or  a  giv^  fact 
as  to  the  international  relations  of  the  goyemment  may  not  be  in  fact  known,  as  in  a  case 
before  cited,  where  the  judge  informed  himself  by  inquiring  at  the  foreign  office ;  ^  or  the 
general  meaning  of  language,  where  the  expression  was  used  in  a  document  of  many 
years  ago,  may  not  be  known  to  the  court  without  private  study  and  reflection.*  In 
such  cases  not  only  may  a  court,  as  indeed  it  must,  avail  itself  of  every  source  of  infor- 
mation which  it  flnds  helpful,  but  also,  for  the  proper  expedition  of  business,  it  may 
require  help  from  the  parties  in  thus  instructing  itself.* 

•  (3)  Taking  judicial  notice  does  not  import  that  the  matter  is  indisputable.  It  is 
not  necessarily  anything  more  than  a  prima  faeU  recognition,  leaving  the  matter  still 
open  to  controversy.  It  is  true,  as  regards  many  of  the  things  which  are  judicially 
noticed,  that  they  cannot  well  be  supposed  to  admit  of  question;  «.  0f.,  that  Missouri 
is  east  of  the  Rocky  Mountains,  and  that  Hereford  borders  on  Wales ;  but  the  doctrine 
covers  much  else.  A  seal  which  purports  to  be  the  great  seal  of  any  State  may  in 
fisct  not  be  genuine,  and  so  of  the  certificate  and  seal  of  any  public  official.  A  sale  of 
tobacco  and  cigars  may  be  made  for  medical  purposes,  although  ordinarily  it  is  not. 
In  very  many  cases,  then,  taking  judicial  notice  of  a  fact  is  merely  presuming  it,  i. «.,  as* 
Buming'it  until  there  shall  be  reason  to  think  otherwise.  Courts  may  judicially  notice 
much  which  they  cannot  be  required  to  notice.  That  is  well  worth  emphasizing,  for  it 
points  to  a  great  possible  usefulness  in  this  doctrine,  in  helping  to  shorten  and  aim* 
plify  trials  $  it  is  an  instrument  of  great  capacity  in  the  hands  of  a  competent  judge  ; 
and  is  not  neady  as  much  used,  in  the  region  of  practice  and  evidence,  as  it  should  be. 
This  function  is,  indeed,  a  delicate  one  ;  *  if  it  is  too  loosely  or  ignorantly  exercised  it 
may  annul  the  principles  of  evidence  and  even  of  substantive  law.  But  the  failure  to 
exercise  it  tends  daily  to  smother  trials  with  technicality,  and  monstrously  lengthens 
them  out. 

(4)  Another  thing  should  be  observed,  which  often  escapes  attention,  namely,  that 
the  thing  of  which  a  court  is  asked  to  take  cognizance  without  proof,  sometimes  is  a 
totally  different  matter  from  what  it  appears  to  be ;  so  that  the  refusal  to  notice  it  is 
misconceived  and  misquoted.  .  •  .  Where  a  suit  was  brought  in  Texas  on  a  promissoiy 
note  payable  at  New  Orleans,  and  no  averment  that  this  New  Orleans  was  in  Louisi- 
ana, the  defect  was  supplied  by  other  matter  upon  the  record ;  but  the  court  thought 
that  it  could  not  judicially  know  that  the  note  was  payable  in  Louisiana.*  Every- 
body in  this  country  knows,  to  be  sure,  or  may  know  for  the  asking,  that  there  is  a 
New  Orleans  in  Louisiana  ;  but  few  could  say  whether  there  be  not  another  New 
Orleans  in  some  other  State,  or  in  a  dozen  of  them.  —  Thateb,  PreL  Treat.  £vid.  278, 
299,  802,  806,  808,  810. 

^  Taylor  v.  Barclay,  2  Sim.  218.  Compare  The  Montello^  per  Field,  J.,  wpra^ 
808  n. 

*  Atty.-6en.  v.  Dublin,  88  N.  H.  459. 

*  School  Dist.  v.  Ins.  Co.,  101  U.  S.  472 ;  Steph.  Dig.  £v.,  art.  59 ;  Markby, 
Notes  to  Ind.  £v.  Act,  49. 

*  The  warning  is  an  old  one,  Cwn  muUa  putetUttr  noiaria  qwB  reoera  notorin  non 
funf,  protpicere  debet  Judex  ne  ^M  dubium  td  pro  notorio  recipiat*  Calvinus  (▲.  b. 
1600)  iub  probatio. 

*  Andrews  v.  Hoxie,  5  Tex.  171.  This  case  was  jcited  by  the  court  in  Ellis  v.  Park, 
8  Tex.  205,  to  support  the  holding  that  they  could  not  take  judicial  notice  that  '*  St. 
liouis,  Mo.,"  meant  St.  Louis  in  Missouri ;  but  that  was  a  very  different  thing,  and 
indefensible.    Price  v.  Page,  24  Mo.  65. 


^ 


8KCT.  I.]  BBOWN  KT  AL.  V.  PIPER.  17 

Tn  Comfnanwealth  y.  Peckham^  2  Gray,  514  (1854),  on  the  trial 
of  an  indictment  for  selling  intoxicating  liquors,  there  was  a  convic- 
tion and  exceptions. 

Metcai^f,  J.  (for  the  court)  :  ^'  One  exception  in  this  case  Is,  that 
the  jury  were  instructed  that  thej  might  infer  that  gin  was  intoxicuit- 
ing,  without  any  evidence  other  than  that  of  its  properties  or  qualities. 
We  are  not  certain  that  we  understand  the  meaning  of  this  instruc- 
tion. But  assuming,  with  the  defendant's  counsel,  that  its  meauiug 
is,  that  the  jury  might  find  that  gin  is  intoxicating,  without  any  evi- 
dence given  to  prove  it  so,  yet  we  are  of  opinion  that  the  defendant 
has  no  legal  cause  of  complaint  Jurors  are  not  to  be  presumed 
ignorant  of  what  ever3'body  else  knows.  And  they  are  allowed  to 
act  upon  matters  within  their  general  knowledge,  without  any  testi- 
mony on  those  mattera.  Now  everybody  who  knows  what  gin  is, 
knows  not  only  tiiat  it  is  a  liquor,  but  also  that  it  is  intoxicating. 
And  it  might  as  well  have  been  objected  that  the  Jury  could  noli 
find  that  gin  was  a  liquor,  without  evidence  that  it  was  not  a  solid 
substance,  as  that  they  could  not  find  that  it  was  intoxicating,  without 
testimony  to  show  it  to  be  so.  No  Juror  can  be  supposed  to  be  so 
ignorant  as  not  to  know  what  j^  is.  Proof,  therefore,  that  the  de- 
fendant  sold  gin  19.  proojf  thai,  h!^  sold  .intoxicating^Ji^upr.  If  what  he 
sold  was  not  intoxicating  liquor,  it  was  not  gin." 


BROWN  et  oZ.  v.  PIPER. 
SupBKME  Court  of  thI  United  States.    1875. 

IReporttd  91  0»  S.  37.] 

•Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

Piper  filed  a  bill  to  enjoin  Brown  and  Seavey  fW>m  infHnging  two 
patents,  one  of  which,  not  being  insisted  on  at  the  hearing,  nted  not 
be  considered.  The  other  —  No.  782,  dated  March  19,  1861  —  makes 
claim  as  follows:  *^ Preserving  fish  and  other  articles  in  a  close 
chamber  by  means  of  a  freezing  mixture,  having  no  contact  with  the 
atmosphere  of  the  preser\'ing  chamber.** 

The  defendants  by  their  answer,  among  other  objections  not  neces- 
sary to  be  mentioned,  denied  the  novelty  of  the  alleged  invention. 

The  court  below  rendered  a  decree  sustaining  the  validity  of  the 
patent,  and  perpetually  enjoined  the  defendants  fVom  using  or  employ- 
ing  the  invention  therein  described.    They  bring  this  appeal.^ 

^  For  the  difiersnoe  between  an  tppeal  and  a  writ  of  error  In  the  Federal  courts,  see 
Cartu,  Jurudicuon  of  the  United  States  Courts  (3d  ed.),  61,  62.  —Ed. 
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Mr,  George  Oifford  and  3ir.  Edward  Avery  for  appellants. 

Mr.  Causten  Browne  for  appellee. 

Mb.  Justice  Swatnb  delivered  the  opinion  of  the  court. 

The  bill  is  founded  upon  two  patents  granted  by  the  United  States 
to  the  appellee,  — one  numbered  732,  of  the  19th  of  March,  1861 ;  the 
other  numbered  86,107,  and  dated  August  5,  1862.  The  second  and 
later  patent  was  not  relied  upon  in  the  argument  here,  and  may,  there- 
fore, be  laid  out  of  view.  Our  attention  will  be  confined  to  the  prior 
one.  It  is  declared  in  the  specification  to  be  "  for  a  new  and  improved 
method  of  preserving  fish  and  meats.'*  The  invention  is  alleged  to  con- 
sist ^Mn  a  method  of  preserving  fish  and  other  articles  in  a  chamber, 
and  cooling  the  latter  by  means  of  a  freezing  mixture,  so  applied  that 
no  communication  shall  exist  between  the  interior  of  the  preserving 
chamber  and  that  of  the  vessel  in  which  the  freezing  mixture  is  placed." 
The  specification  continues :  ^'  I  do  not  profess  to  have  invented  the 
means  of  artificial  congelation,  nor  to  have  discovered  the  fact  that 
no  decay  takes  place  in  animal  substances  so  long  as  the^'  are  kept  a 
few  degrees  below  the  freezing-point  of  water ;  but  the  practical  appli- 
cation of  them  to  the  art  of  preserving  fish  and  meats,  as  above  de- 
scribed, is  a  new  and  very  valuable  improvement  The  apparatus  for 
freezing  fish  and  keeping  them  in  a  frozen  state  may  be  constructed  in 
various  ways  and  of  different  shapes.  The  apparatus  shown  in  the 
drawing,  however,  will  suffice  to  illustrate  the  principle  and  mode  of 
operation." 

The  process  and  apparatus  are  then  described  as  follows :  A  box  of 
wood  or  other  suitable  material,  surrounded  by  a  packing  of  charcoal 
or  other  non-conducting  substance,  is  to  be  provided,  and  the  fish  in 
small  quantities  laid  in  it  on  a  rack.  Metallic  pans  filled  with  a  freez- 
ing mixture,  such  as  salt  and  ice,  are  then  to  be  set  over  them,  and  a 
cover  shut  over  the  pans.  '^  In  about  twenty-four  hours,  the  freezing 
mixture  having  been  changed  once  in  twelve  hours,  the  fish  will  be 
frozen  completely  through." 

After  being  frozen,  the  fish  or  meat  may,  if  desired,  be  covered  with 
a  thin  coating  of  ice ;  and  this  coating  may  be  preserved  by  applying 
the  substances  named,  which  will  exclude  the  air,  and  prevent  the  juices 
from  escaping  by  evaporation.  '^The  fish  are  then  to  be  packed  doady 
in  a  large  preserving  box,  which  is  enclosed  in  a  still  laif^er  box ;  the 
space  between  the  boxes  being  filled  with  charcoal  or  other  non- 
conducting material,  to  exclude  the  heat.''  Other  minor  details  are 
described,  which  it  is  not  deemed  material  to  repeat.  The  patentee 
then  declares :  ^'  I  do  not  desire  to  be  understood  as  confining  myself 
to  the  specific  apparatus  above  described,  nor  to  the  use  of  either  or 
both  the  preliminary  processes  of  freezing  and  cooling ;  but  I  have  de- 
scribed the  mode  of  operation,  which,  by  experience,  I  have  found  best 
for  preserving  the  most  delicate  varieties  of  fish."  The  summation 
and  claim  are :  ^'  Having  described  my  invention,  what  I  claim  as  new, 
and  desire  to  secure  by  letters-patent,  is,  preserving  fish  or  other  artu 


SECT.  I.]  BEOWN  BT  AL.  V.  PIPER.  19 

des  in  a  dose  chamber  by  mean»  of  a  freeseing  mixture^  having  no 
contact  ioith  the  cUtnoephere  of  the  preserving  chamber ^  eubstantially 
a$  set/orthJ*  .  •  • 

Evidence  of  the  state  of  the  art  is  admissible  in  actions  at  law  under 
the  general  issue  without  a  special  notice,  and  in  equity  cases  without 
nny  averment  in  the  answer  touching  the  subject  It  consists  of  proof 
of  what  was  old  and  in  general  use  at  the  time  of  the  alleged  inven- 
tion. It  is  received  for  three  purposes,  and  none  other,  —  to  show 
what  was  then  old,  to  distinguish  what  was  new,  and  to  aid  the  court 
in  the  construction  of  the  patent. 

Of  private  and  special  facts,  in  trials  in  equity  and  at  law,  the  court 
or  jury,  as  the  case  may  be,  is  bound  carefully  to  exclude  the  influence 
of  all  previous  knowledge.  But  there  are  many  things  of  which  Judicial 
cognizance  may  be  taken.  ^^  To  require  proof  of  every  faot^  as  that 
Calais  is  beyond  the  Jurisdiction  of  the  court,  would  be  utterly  and 
absolutely  absurd.**  Gresley's  £v.  in  £q.  294.  Facts  of  universal 
notoriety  need  not  be  proved.  See  Taylor's  Ev.  S  4,  note  2.  Among 
the  things  of  which  judicial  notice  is  taken  are  the  law  of  nations ;  the 
general  customs  and  usages  of  merchants ;  the  notary^  seaT;  things 
which  must  happen  according  to  the  laws  of  nature ;  the  ooincideuces 
of  the  da^-s  of  the  week  with  those  of  the  month ;  the  meaning  of  words 
in  the  vernacular  language ;  the  customary  abbreviations  of  Christian 
names  i  the  accession  of  the  Chief  Magistrate  to  office,  and  his  leaving 
it.  In  this  country,  such  noQce  is  taken  of  the  appointment  of  mem-' 
bera  of  the  cabinet,  the  erection  and  resignations  OT  Senat6r8,  and  of 
the  aopointment  of  marshals  and  sheriffsT  but  not  of  their  deputies. 
The  nnnrfa  of  the  United  States  take  judicial  notice  of  the  ports  and 
waters  of  the  United  States  where  the  tide  ebbs  and  flows,  of  the 
boundaries  of  the  several  States  and  Judicial  districts,  and  of  the  laws 
and  jurisprudence  of  the  several  States  in  which  theyngiercTse^Juris*  - 
diction.  Courts  will  take  notice  of  whatever  is  generally  known  within  n 
.  the  limits  of  their  jurisdiction ;  and,  if  the  judge's  memory  is  at  fauTF," 
he  may  refiresh  it  by  resorting  to  any  means  for  that  purpose  wHicH  he 
mav  deem  safe  and  proper.  This  eartends  to  such  matters  of  science  as 
are  involved  in  the  cases  brought  before  him,  "^e  1  Greenleafs'Ev. 
11 ;  Greslej^'s  Ev.  supra;  and  Taylor's  Ev.  §  4,  and  post. 

In  the  Ohio  L.  A  T.  Go.  v.  DeboU,  16  How.  435,  it  was  said  to  be 
**  a  matter  of  public  history,  which  this  court  cannot  refuse  to  notice, 
that  almost  every  bill  for  the  incorporation  of  companies  '*  of  the  classes 
named  is  prepared  and  passed  under  the  circumstances  stated.  In 
Boare  ▼.  SUverlock^  12  Ad.  <fc  Ell.  k.  b.  624,  it  was  held  that  where 
a  libel  charged  that  the  friends  of  the  plaintiff  had  ^'  realized  the  fable  ^ 
of  the  frozen  snake,**  the  court  would  take  notice  that  the  knowledge  of 
that  fable  existed  generally  in  society.  This  power  is  to  be  exercised 
by  courts  with  caution.  Care  must  be  taken  that  the  requisite  noto- 
riety exists.  Every  reasonable  doubt  upon  the  subject  should  be 
resolved  promptly  in- the  negative. 
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The  pleadings  and  proofs  in  the  case  under  consideration  are  silent 
as  to  the  ice-cream  freezer.  But  it  is  a  thing  in  the  common  knowl- 
edge and  use  of  the  people  throughout  the  country.  Notice  and  proof 
were,  therefore,  unnecessary.  The  statute  requiring  notice  was  not 
intended  to  apply  in  such  cases.  The  court  can  take  Judicial  notice 
of  it,  and  give  it  the  same  effect  as  if  it  had  been  set  up  as  a  de- 
fence in  the  answer,  and  the  proof  were  plenary.  See  M.  &  A, 
Olue  Co.  V.  Upton^  6  Patent  Office  Gazette,  843,  and  Needham  v, 
Washburn^  7  id.  651,  —  both  decided  by  Mr.  Justice  CliflPord  upon  the 
circuit.  We  can  see  no  substantial  diversit}'  between  that  apparatus 
and  the  alleged  invention  of  the  appellee.  In  the  former,  as  in  the 
apparatus  of  the  appellee,  ^^  the  freezing  mixture"  has  '^  no  con- 
tact with  the  atmosphere  "  of  the  chamber  where  the  work  is  to  be 
done.  If  the  freezer  be  full,  and  the  preserving  chamber  be  full, 
there  would  be  room  for  but  little  air  in  either.  If  either  were  only 
partially  full,  the  vacuum  would  be  filled  with  that  substance.  The 
cold  is  generated  by  the  same  materials,  and  applied  under  the  same 
circumstances.  If  the  cream  were  taken  out  of  the  freezer,  and  fish 
put  in,  there  would  be,  in  all  substantial  respects,  the  same  apparatus, 
process,  and  result.  If  the  preserving  chamber  were  as  tight  as  the 
freezer,  either  might  be  convertibly  used  for  the  purpose  of  the  other. 

^^  The  preservative  effect  of  cold,  and  especially  of  dry  cold,  is  well 
known  and  exemplified  in  the  keeping  of  meat  and  fruit  in  ice-houses. 
Animals  have  been  found  undecomposed  in  the  ice  of  Siberia  which 
belong  to  extinct  species,  and  which  must  have  been  embalmed  in  ice 
for  ages."    Tit.  "  Antiseptic,"  1  Amer.  Encyclo.  570. 

Artificial  freezing  is  usually  applied  to  water,  and  articles  of 
food. 

^^  There  are  two  general  methods  of  effecting  it;  viz.,  by  liquefica- 
tion,  and  b}'  vaporization  and  expansion.  The  method  b}*  liquefication 
is  performed  b}'  freezing  mixtures,  which  are  formed  by  mixing  together 
two  or  more  bodies,  one  or  all  of  which  may  be  solid.  They  are  used 
together  in  vessels  having  three  or  more  concentric  apartments,  —  an 
inner  one,  containing  the  article  to  be  frozen ;  one  eccentric  to  this, 
containing  the  freezing  mixture,  provided  with  some  contrivance  for 
agitation ;  one,  again,  outside  of  this,  filled  with  a  non-conductor  of 
heat,  as  powdered  charcoal,  gypsum,  or  cotton  wool ;  and  sometimes 
one  between  them  for  holding  water."  Tit.  "Freezing,"  7  Amer. 
Encyclo.  474. 

???£?. l^®£rinc!pl®  ^^^  substance  of  the  appellee's  claim  are  set  forth 
as  belonging  to  the  general  domain  of  knowledge  and  science.  11  is 
known  that  Lord  Bacon  applied  snow  to  poultry  to  preserve  it.  He 
said  the  process  succeeded  "excellently  well."  The  experiment  was 
made  in  his  old  age,  imprudently,  and  brought  on  his  last  illness. 

Examined  by  the  light  of  these  considerations,  we  think  this  patent 
was  void  on  its  face,  and  that  the  court  might  have  stopped  short  at 
that  instrument,  and  without  looking  beyond  it  into  the  answers  and 


SECT.   I.]  MT7KSH0WEB  V.  THK  STATE.  21 

testimony,  ma  sponte^  if  the  objection  were  not  taken  by  oonnsel,  well 
have  adjudged  in  favor  of  the  defendant. 

These  views  render  it  onnecessary  to  consider  the  exceptions  to  the 
master's  report. 

The  decree  of  the  Circuit  Court  is  reversed;  and  the  cause  will 
be  remcmdedj  toiih  directions  to  dismiss  the  b^ 


MUNSHOWEE  v.  THE  STATE. 
Court  ov  Appeals  of  Martlakd.    1880. 

[Reported  65  Md.  11.] 

Appeal  from  the  Circuit  Conrt  for  Frederick  County. 

The  case  is  stated  in  the  opinion  of  the  court. 

The  cause  was  argued  before  Babtol,  C.  J.,  Millsb,  Alykt,  Robin* 
80K,  and  iRYiNa,  JJ. 

James  McSherry  for  the  appellant 

Charles  J.  M.  Otoinn^  Attorney-General,  for  the  appellee. 

Miller,  J.,  delivered  the' opinion  of  the  court.  The  appellant  was 
indicted  and  tried  for  the  murder  of  James  L.  Wetseli,  and  the  Jury, 
by  their  verdict,  found  him  guilty  of  murder  in  the  first  degree.  At 
the  trial,  his  counsel  took  three  exceptions  to  the  rulings  of  the  court 
upon  questions  of  evidence,  which  this  appeal  brings  up  for  review, 
and  we  shall  dispose  of  them  in  their  order.  •  .  • 

Second  Exception,  —  It  was  conceded  that  it  became  material  and 
competent  for  the  State  to  prove  at  what  hour  the  moon  rose  on  the 
night  of  Saturday,  the  9th  of  August,  1879,  and  for  the  purpose  of 
proving  this  the  State  offered  in  evidence  Gruber's  Almanac  for  the 
year  1879.  The  prisoner  objected  to  its  admissibility,  but  the  court 
overruled  the  objection  and  allowed  the  almanac  to  be  offered  for  the 
purpose  stated.    To  this  ruling  the  prisoner  excepted. 

This  is  all  the  exception  states  in  regard  to  the  almanac  offered,  and 
we  must  assume  that  it  contained  tables  giving  the  periods  of  the  rising 
and  setting  of  the  sun  and  moon  on  each  day  of  the  y^ar,  such  as  are 
usually  found  in  such  works.  The  prisoner  did  not  propose  to  offer 
proof  assailing  or  impeaching  the  accuracy  of  the  astronomical  calcu* 
lations  upon  which  the  tables  in  the  particular  almanac  in  question 
were  made,  but  his  counsel  contend  that  the  almanac  was  not  the  best 
evidence,  nor  indeed  any  evidence  as  to  when  the  meon  rose  on  that 
night.  The  argument  is,  that  it  was  a  mere  calculation  made  by  some 
one  long  anterior  to  the  happening  of  the  event,  that  the  event  would 
occur  at  a  certain  hour  and  minute ;  it  was  not  evidence  that  the  moon 
had  risen  at  a  certain  hour,  but  the  statement  of  a  conjecture  that  it 
would  do  so.  On  the  2d  of  January,  1880,  when  this  case  was  on 
trial,  there  were  certainly  better  and  surer  means  of  proving  when  the 
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moon  did  actually  rise  on  the  9th  of  Augnst,  1879,  than  by  rel3*ing  on 
the  computation  of  an  almanac  maker  that  it  would  or  ought  to  rise  at 
a  given  time  that  night :  how  is  the  fact  that  it  did  rise  at  a  particular 
hour  proved  by  tendering  as  evidence  the  conjecture  or  calculation  of 
some  one  that  it  would  do  so?  If  Gmber's  Almanac  is  evidence  for 
this  ptirpose,  so  then  are  all  the  other  various  ones  published ;  because 
there  is  nothing  in  this  one  to  make  it  more  authentic  than  the  others, 
and  thus  a  fact  susceptible  of  exact  proof,  like  any  other  event  that 
has  happened,  may  be  established  by  the  unsworn  conjecture  of  almanac 
compilers.^ 

We  do  not  propose  to  elaborate  the  question,  nor  to  rely  upon 
the  fact  that  the  Statute  of  24  Geo.  II.  c.  23,  is  in  force  in  this 
State»*  As  has  been  well  ai^ed  by  the  Attomej'-General  in  his  brief, 
the  precise  periods  at  which  the  sun  and  moon  will  rise  or  set  at  any 
particular  period  of  twenty-four  hours  in  the  future  is  as  absolutely 
certain,  and  just  as  capable  of  exact  mathematical  ascertainment,  as 
the  occurrence  of  the  day  in  which  such  setting  or  rising  will  take  place. 
Courts  have  received  as  evidence  weather  reports,  reports  of  the  state 
of  the  markets,  price  currents,  and  insurance  tables  tending  to  show 
the  probable  duration  of  human  life,  though  these  are  records  which 
are  not  capable  of  mathematical  demonstration,  which  cannot  be  tested 
by  any  certain  law,  and  which  may  or  may  not  omit  the  record  of 
changes  which  have  actually  taken  place.  But  an  almanac  forecasts 
with  exact  certainty  planetary  movements.  We  govein  our  daily  life 
by  reference  to  the  computations  which  they  contain.  No  oral  evi- 
dence or  proof  which  we  could  gather  as  to  the  hours  of  the  rising  or 
setting  of  the  sun  or  moon  could  be  as  certain  or  accurate  as  that 
which  we  may  obtain  from  such  a  source.  Why  then  should  not  these 
computations,  which  are,  after  all,  but^parts  of  the  ordinar}'  computa- 
tions of  the  calendar,  be  admitted  as  evidence?  As  was  said  by  Judge 
Gooley  in  considering  an  analogous  question,  Sisson  v.  Bailroad  Co.j 

1  As  to  the  nae  by  courts  of  the  NortbAmpton  and  Carlisle  "  mortality  tables/*  and 
otber  similar  calculations,  see  Williams's  Case,  8  Bland,  186,  227  (1881)  ;  Florida, 
etc.  By.  Co.  v.  Bnmey^  98  Ga.  1  (1895) ;  Camden  &  Atl.  B.  R.  Co.  v.  Williams,  dl 
N.  J.  Law,  846  (1898) ;  Ark.  B.  Co.  v.  Griffith,  68  Ark.  491.  —  Ed. 

*  By  this  statute,  m  1751,  the  Gregorian  calendar  of  1582  was  adopted  <*throngb- 
out  all  His  Migesty's  dominions  and  countries ; "  the  year  was  made  to  begin  on  Janu- 
ary 1»  eleren  days  were  dropped  out  from  the  nominal  reckoning  in  the  year  1752,  after 
Septi^mber  second,  each  hundredtb  year  thenceforward  (excepting  only  the  year  2000 
and  erery  fourth  hundredth  year  thereafter)  became  no  longer  a  leap  year,  and  a  new 
calendar,  table,  and  rules  were  proyided,  to  be  prefixed  to  the  Book  of  Common  Prayer, 
for  finding  the  times  of  the  full  moon,  on  which  the  determination  of  Easter  depended, 
under  the  decree  of  the  Council  of  Nice. 

Long  before  this  statute,  the  judges  used  to  say  that  "  the  almanac  is  part  of  the 
law  of  England.  .  .  .  But  the  almanac  to  go  by  is  that  which  is  annexed  to  the  Com- 
mon-Prayer-book." Per  Holt,  C.  J.,  in  Brough  v.  Perkins,  6  Mod.  80  (1708).  "  Now- 
adayR,  in  referring  to  the  almanac,  courts  have  as  little  thought  of  sny  particular  edition 
as  they  have  when  they  cite  the  Bible  or  Aesop's  Fables."  PreL  Treat.  £yid.  292, 
XL  4.— Ed. 
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14  Mich.  497,  "  Courts  woald  Justly  be  the  subject  of  ridicule  if  they 
should  deliberately  shut  their  .eyes  to  the  sources  of  information  which 
the  rest  of  the  world  relies  Upon,  and  demand  evidence  of  a  less  cer- 
tain and  satisfactory  character/'  There  is  clearly  no  error  in  the  ruling 
in  this  exception.  .  .  •  JttUings  affirmed.^ 


TAYLOR  V.  BARGLAT. 
Changsbt.     1828. 

[lUpcrted  S  SiwL  SIS.] 

Ths  bin  in  this  case  prayed  a  discovery  only.  It  alleged  that,  in 
August,  1825,  Barclay  A  Co.,  representing  themselves  to  be  the  agents 
of  the  Government  of  the  FederiJ  Republic  of  Central  America^  which 
was  a  Sovereign  and  Independent  State^  recognized  and  treated  as 
such  by  His  Majesty  the  king  of  these  realms^  and  in  a  state  of 
amity  with  this  country,  publicly  announced  their  intention  of  raising 
a  loan,  for  the  said  republic,  by  open  competition,  to  be  paid  by  in- 
stalments :  that  Barclay  &  Ck).  proposed  to  raise  such  loan  upon  the 
security  of  bonds  or  special  obligations  of  the  said  government ;  and 
represented  that  the  bonds  or  special  obligations  were  not  to  be  deliv- 
ered, in  the  first  instance,  to  the  subscribers  to  the  loan ;  but  that  cer- 
tificates of  obligations,  purporting  to  be  issued  by  the  said  government, 
should  be  given  to  them  on  payment  of  the  first  instalment,  and  that, 
on  payment  of  the  last  instalment,  and  on  production  of  the  certificates 
to  the  then  contractor  for  or  buyer  of  the  loan,  special  obligations  of 
the  government  would  be  delivered  to  the  holders  of  the  certificates : 
.  .  .  and  that  such  conduct  was  a  fraud  upon  the  plaintiff  and  the 
other  persons  who  had  purchased  the  certificates  in  ignorance  thereof: 
that  the  plaintiflf  was  about  to  commence  an  action  against  the  defend- 
ants, to  recover  the  amount  of  the  instalments  which  he  had  paid.  The 
bill  prayed  a  discovery  in  aid  of  that  action. 

The  defendants  put  in  general  demurrers. 

Mr.  Sugden^  Mr,  JPepgs^  Mr.  Simpkinson^  Mr.  Purvis^  and  Mr. 
Jacobs  in  support  of  the  demurrers. 

Mr.  Bickersteth,  Mr.  Pemberton^  and  Mr.  HiUy  in  support  of  the 
biU. 

Thb  Vicb-Chakcbllor.  In  consequence  of  the  arguments  in  this 
case,  I  have  had  communication  with  the  Foreign  Office,  and  I  am 
authorized  to  state  that  the  Federal  Republic  of  Central  America  has 

^  Compare  People  0.  Hayes,  118  Cal.  018  (1896),  where  an  inftniction,  not  founded 
Ml  any  eridenoe  pnt  into  the  case,  that  the  moon  rose  at  a  certain  time  on  a  given  night 
was  anatained;  and  People  v.  Magen,  67  Pac  Rep.  197  (Oregon,  May,  1899),  where 
the  appellate  ooort  held  it  to  be  the  dntj  of  a  trial  jndge,  on  request,  to  infown  the  jury 
of  the  time  of  snnset  on  a  particalar  day,  although  no  eridence  on  the  snbject  had  been 
put  in.  The  proTisions  of  the  code  are  cited  ;  they  are  the  same,  on  this  point,  in  both 
these  States,  sad,  as  quoted,  they  do  not  essentially  differ  from  Uie  common  law.  —  En. 
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not  been  recognized,  as  an  independent  government,  by  the  govern- 
ment of  this  country.  It  appears  to  me  that,  when  it  is  stated,  in  the 
bill,  that  this  republic  was,  and  still  is,  a  sovereign  and  independent 
State,  recognized  and  treated  as  such  by  His  Majesty  the  king  of  these 
realms,  it  must  have  been  meant  that  it  has  been  recognized  by  the 
government  of  this  country,  as  an  independent  State  altogether;  and, 
inasmuch  as  I  conceive  it  is  the  duty  of  the  judge  in  every  court  to  take 
notice  of  public  matters  which  affect  the  government  of  the  country,  I 
conceive  that,  notwithstanding  there  is  this  averment  in  the  bill,  I  am 
bound  to  take  the  fact  as  it  really  exists,  and  not  as  it  is  averred  to 
be :  and  then  it  does  not  seem  to  me  that  there  is  any  substantial  dis- 
tinction between  the  present  case,  and  the  case  in  which  I  formerly 
gave  judgment,  that  is,  the  case  of  Thompson  v.  Potoles,^  •  .  • 

Now,  in  this  case,  I  am  asked  to  compel  the  defendant  to  make  a 
discovery,  to  the  plaintiff,  of  certain  proceedings,  all  of  which  are 
bottomed  on  the  original  representation  that  certain  persons  were  the 
agents  of  the  government  of  the  Federal  Republic  of  Central  America, 
which  then  was  and  is  an  independent  State,  the  fact  being  that  it  was 
not  then,  has  not  been,  nor  is  now,  an  independent  State  acknowledged 
by  the  government  of  this  country.  It  appears  to  me  that,  without 
saying  how  far  the  plaintiff  might  have  had  the  discovery  which  he 
asks,  provided  he  had  represented  his  case  otherwise,  jet,  if  he  makes 
this  fact  the  foundation  of  his  case,  that  this  is  an  independent  govern- 
ment, recognized  by  the  government  of  this  country,  when  it  is  not  so, 
I  must  judicially  take  notice  of  what  is  the  truth  of  the  fact,  notwith- 
standing the  averment  on  the  record,  because  nothing  is  taken  to  be 
true  except  that  which  is  properly  pleaded :  and  I  am  of  opinion  that, 
when  you  plead  that  which  is  histoiically  false,  and  which  the  judges 
are  bound  to  take  notice  of  as  being  false,  it  cannot  be  said  you  have 
properly  pleaded,  merely  because  it  is  averred,  in  plain  terms ;  and 
that  I  must  take  it  just  as  if  there  was  no  such  averment  on  the  record. 
My  opinion  is,  without  making  any  new  law,  which  I  entirely  disclaim, 
but  merely  meaning  to  follow  the  precedents  which  Lord  Eldon  laid 
down  as  bottomed  on  sound  policy,  that  I  must  allow  the  demurrer. 


OWINGS  et  dl.  v.   HULL. 
Supreme  Court  of  the  United  States.    1835. 

[Reported  9  Pet,  607.] 

Error  to  the  Circuit  Court  of  the  United  States  for  the  district  of 
Maryland.    The  case  is  stated  in  the  opinion  of  the  court 
Johnson^  for  the  plaintiffs. 
Williams^  contra. 

1  This  case  (2  Sim.  194),  immediately  preceding  Taylor  ».  Barclay,  held  that  the 
court  could  give  no  relief  to  one  who  sought  to  enforce  a  contract  for  purchasing  the 
securities  of  a  government  not  recognized  by  Qreat  Britain.  '■^^* 
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SxoRTy  J.,  delivered  the  opinion  of  the  court  ^*  The  original  suit  is 
an  action  of  ctssitmpsit  brought  bj  the  defendant  in  error  against  the 
plaintiffs  in  error  (the  original  defendants)  ;  the  declaration  containing 
tlie  money  counts,  an  inaimtd  computcissent  and  a  special  count,  as 
for  a  deceit  in  the  title  upon  a  sale  of  certain  slaves."  •  .  . 

The  plaintiff,  to  support  the  issue  on  his  part,  offered  in  evidence  the 
record  of  the  proceedings  in  the  parish  court  of  the  city  of  New  Orleans, 
in  tlie  case  in  which  the  children  and  heirs  of  Mrs.  Van  Pradelles  were 
petitioners,  against  James  F.  HuU,  for  the  recovery  of  the  slaves  sold 
to  him  by  John  K.  West,  which  proceedings  were  certified  according  to 
the  provisions  of  the  act  of  Congress.  This  record  contained  a  duly 
certified  notarial  copy  of  the  act  of  sale  of  the  slaves,  dated  27th  of 
August,  1817,  by  John  E.  West,  attorney  in  fact  of  the  executrixes  of 
Mrs.  Van  Pradelles,  to  James  F.  Hull.  The  original,  of  which  this 
was  a  cop}',  was  the  notarial  register  of  the  sale  recorded  by  the 
notary,  and  in  his  possession  according  to  the  laws  of  Louisiana.  ... 

The  defendants,  by  their  counsel,  objected  to  the  admissibility  in 
evidence  of  the  record  fVom  the  parish  court,  in  and  for  the  parish  and 
city  of  New  Orleans,  in  the  State  of  Louisiana,  annexed  to  the  com* 
mission,  for  any  purpose,  on  the  ground  of  its  not  being  authenticated 
according  to  law ;  but  the  court  overruled  this  objection.  The  defend* 
ants'  counsel  excepted.  •  •  • 

The  defendants  prosecuted  this  writ  of  error. 

The  original  suit  was  brought  to  recover  back  the  purchase-money 
paid  by  the  defendant  in  error  for  the  slaves,  and  other  compensation 
fur  the  defect  of  title  [as  mentioned  in  the  previous  statement  of  the 
facts  of  the  case].  The  jury  found  a  verdict  for  the  original  plaintif!^ 
for  $2,636.96,  upon  which  judgment  was  rendered  accordingly ;  and 
the  present  writ  of  error  is  brought  to  revise  that  judgment  upon  cer- 
tain bills  of  exceptions  taken  at  the  trial,  on  behalf  of  the  plaintiffs  in 
error.  •  .  • 

The  next  objection  was,  that  the  copy  of  the  original  bill  of  sale  of  the 
slaves  to  Hull,  on  record  in  the  notary's  office,  was  not  evidence,  unless 
the  plaintiff  accounts  for  the  non-production  of  the  original.  The  va- 
lidity of  this  objection  depends  upon  this  consideration,  whether  the 
non-production  of  the  original  was  sufficiently  accounted  for.  It  was 
not  accounted  for  by  any  proofs  offered  on  behalf  of  the  plaintiff;  and 
unless  the  Circuit  Court  could  judicially  take  notice  of  the  laws  of 
Louisiana,  there  was  nothing  before  the  court  to  enable  it  to  say  that 
the  non-production  of  the  original  was  accounted  for. 

We  are  of  opinion  that  the  Circuit  Court  was  bound  to  take  judicial 
notice  of  the  laws  of  Louisiana.  The  Circuit  Courts  of  the  United 
States  are  created  by  Congress,  not  for  the  purpose  of  administering  the 
local  law  of  a  single  State  alone,  but  to  administer  the  laws  of  all  the 
States  in  the  Union,  in  cases  to  which  they  respectively  apply.  The 
judicial  power  conferred  on  the  general  government,  by  the  Constitu- 
tion, extends  to  many  cases  arising  under  the  laws  of  the  different 
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States.  And  this  coart  is  called  upon,  in  the  exercise  of  its  appellate 
jurlRdiction,  constantlj^  to  take  notice  of  and  administer  the  jurispru- 
dence of  all  the  States.  That  jurisprudence  is  then,  in  no  just  sense,  a 
foreign  jurisprudence,  to  be  proved,  in  the  courts  of  the  United  States, 
bj  the  ordinary  modes  of  proof  by  which  the  laws  of  a  foreign  country 
are  to  be  established ;  but  it  is  to  be  judicially  taken  notice  of  in  the 
same  manner  as  the  laws  of  the  United  States  are  taken  notice  of  by 
these  courts. 

Under  these  circumstances,  we  are  at  liberty  to  examine  the  objec- 
tion above  stated,  with  reference  to  the  known  laws  of  Louisiana. 
Now  in  Louisiana,  as  indeed  in  all  countries  using  the  civil  law,  nota- 
ries are  officers  of  high  importance  and  confidence ;  and  the  contracts 
and  other  acts  of  parties  executed  before  them,  and  recorded  by  them, 
are  of  high  credit  and  authenticity.  Some  contracts  and  conveyances 
are  not  valid,  except  they  are  executed  in  a  prescribed  manner,  before 
a  notary ;  others  again,  if  executed  by  the  parties  elsewhere,  may  be 
recorded  by  a  notar}*;  and  a  copy  of  such  record  is  in  many  cases 
evidence.  Where  a  contract  or  other  act  is  executed  in  a  particular 
manner,  before  a  notarj',  the  protocol  or  original  remains  in  his  pos- 
session apud  acta  /  and  the  act  is  deemed  what  is  technically  called 
an  ^*  authentic  act ;  "  and  a  copy  of  such  act,  certified  as  a  true  copy 
by  the  notary,  who  is  the  depositary  of  the  original,  or  his  successor, 
is  deemed  proof  of  what  is  contained  in  the  original,  for  the  plain  rea- 
son that  the  original  is  properly  in  the  custody  of  a  public  officer,  and 
not  deliverable  to  the  parties.  This  will  abundantly  appear,  by  a  ref- 
erence to  the  Civil  Code  of  Louisiana,  from  article  2231  to  article 
2250.  Now,  the  bill  of  sale  in  the  present  case  is  precisely  in  that  pre- 
dicament It  was  executed  before  a  notary  in  the  manner  prescril)ed 
by  the  laws  of  Louisiana ;  the  original  is  in  his  possession,  and  is  an 
authentic  act,  apud  ada^  and  therefore  the  party  is  not  entitled  to  the 
possession  of  i^  but  onlj'  to  a  copy  of  it.  So  that  the  absence  of  the 
original  is  sufficiently  accounted  for,  and  the  copy  being  duly  proved, 
was  properly  admissible  in  evidence.  There  was  no  error,  therefore, 
in  the  Circuit  Court  in  admitting  this  evidence.  .  .  . 

For  these  reasons,  we  are  of  opinion  that  the  judgment  of  the  Cir- 
cuit Court  ought  to  be  reversed,  and  the  cause  be  remanded  to  the 
Grcnit  Court,  with  directions  to  award  a  venire  facias  de  novo. 


HANLET  V.  DONOGHUE. 
SupRRME  Court  of  thb  United  States.    1885. 

This  was  an  action  brought  by  Michael  Hanley  and  William  F. 
Welch  against  Charles  Donoghue  in  the  Circuit  Court  for  Baltimore 
County,  in  the  State  of  Maryland,  upon  a  Judgment  for  $2,000,  recov- 
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ered  by  the  plaintifPs  on  June  4^  1877,  in  an  action  of  ooTenant  against 
tiie  defendant,  Charles  Donoghoe,  together  with  one  John  Donogbue, 
in  the  Coart  of  Common  Pleas  of  Washington  Coantj  in  the  State  of 
Pennsjlyania,  and  there  recorded.^ 

The  declaration  contained  three  connts.  The  first  count  set  forth  the 
reooTery  and  record  of  the  Judgment  as  aforesaid  in  said  Court  of  Com* 
mon  Pleas,  and  alleged  that  it  was  still  in  force  and  unreversed.  The 
second  count  contained  similar  allegationSi  and  also  alleged  that  in  the 
former  action  Cliarles  Donoghue  was  summoned,  and  property  of  John  \ 
Donoghne  was  attached  by  process  of  foreign  attachment,  but  he  was 
never  summoned  and  never  appeared,  and  that  the  proceedings  in  that 
action  were  duly  recorded  in  that  court.  The  third  count  repeated  the 
allegations  of  tiie  second  count,  and  (hrther  alleged  that  *'  by  the  law 
and  practice  of  Pennsylvania  the  judgment  so  rendered  against  the  two 
defendants  aforesaid  is  in  that  State  valid  and  enforceable  against 
Charles  Donoghue,  and  void  as  against  John  Donoghue,"  and  that  <'  by 
the  law  of  Penns3*lvania  any  appeal  from  the  Judgment  so  rendered  to 
the  Supreme  Court  of  Pennsylvania  (which  is  tiie  only  court  having 
jurisdiction  of  appeals  from  the  said  Court  of  Common  Pleas)  is  re- 
quired to  be  made  within  two  years  of  the  rendition  of  the  Judgment, 
nevertheless  no  appeal  has  ever  been  taken  from  the  Judgment  so  ren- 
dered  against  the  said  defendants,  or  either  of  them.'* 

The  defendant  filed  a  general  demurrer  to  each  and  all  of  the  counts, 
which  was  sustained,  and  a  general  Judgment  rendered  for  him.  Upon 
appeal  by  the  plaintiffs  to  the  Court  of  Appeals  of  the  State  of  Mary- 
land, the  judgment  was  affirmed.  59  Md.  2S9.'  The  plaintiffs  there- 
upon  sued  out  this  writ  of  error,  on  the  gronnd  that  tlie  decision  was 
against  a  right  and  privilege  set  up  and  claimed  by  them  under  the 
Constitution  and  laws  of  the  United  States. 

Mr.  Frederick  J,  Brcwn^  for  plaintiff  in  error. 

Jfr.  Edward  C.  Eichdberger^  for  defendant  in  error. 

Mb.  JcsncB  Gray  delivered  the  opinion  of  the  court.  After  stating 
the  facts  in  the  language  reported  above,  he  continued :  — 

The  question  presented  by  this  writ  of  error  is  whether  the  Judgment 
of  the  Court  of  Appeals  of  the  State  of  Maryland  has  denied  to  the 
plaintiffs  a  right  and  privilege  to  which  they  are  entitled  under  the  first 
section  of  the  fourth  article  of  the  Constitution  of  the  United  States, 
which  declares  that  **  full  faith  and  credit  shall  be  given  in  each  State  ' 
to  the  public  acts,  records,  and  Judicial  proceedings  of  every  other 
State ;  and  the  Congress  may  by  general  laws  prescribe  the  manner  in 

1  It  i«  to  be  remembered  tbat  XJoited  States  eoTirta  ezerdae  not  only  an  original 
jnriiidiction,  whereby  caaes  arishig  nnder  the  Conttitntion  and  laws  of  the  United 
States  may  be  began  in  thoee  coorts,  bat  also  appellate  jnrisdiction  in  two  sorts  of 
cases,  those  coming  np  from  Federal  coarts^  and  those  from  State  conrts,  where  a  Fed- 
eral question  is  inyoWed.  —  Ed. 

'  It  was  held  in  the  Maryland  coart,  on  common*law  principles,  that  since  the 
jndgment  was  Toid  as  against  John  Donoi^iiey  it  oonld  not  be  good  as  against  Charles. 
—  Ed. 
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which  such  acts,  records,  and  proceedings  shall  be  proved  and  the 
effect  thereof; "  and  under  §  905  of  the  Revised  Statutes,  which  re- 
enacts  the  act  of  May  26,  1790,  ch.  11,  1  Stat  122,  and  prescribes  the 
manner  in  which  the  records  and  judicial  proceedings  of  the  courts  of 
any  State  shall  be  authenticated  and  proved,  and  enacts  that  '^  the  said 
records  and  judicial  proceedings,  so  authenticated,  shall  have  such  faith 
and  credit  given  to  them  in  every  court  within  the  United  States  as 
they  have  by  law  or  usage  in  the  courts  of  the  State  from  which  they 
are  taken." 

By  the  settled  construction  of  these  provisions  of  the  Constitution 
and  statutes  of  the  United  States,  a  judgment  of  a  State  court,  in  a 
cause  within  its  jurisdiction,  and  against  a  defendant  lawfhlly  sum- 
moned, or  against  lawfully  attached  property  of  an  absent  defendant, 
is  entitled  to  as  much  force  and  effect  against  the  person  summoned  or 
the  property  attached,  when  the  question  is  presented  for  decision  in  a 
court  of  another  State,  as  it  has  in  the  State  in  which  it  was  rendered. 
JUaxtoeU  v.  Stewart^  22  Wall.  77 ;  Insurance  Co.  v.  HarriSy  97  U.  S. 
831 ;  Oreen  v.  Van  Buskirk,  7  Wall.  189 ;  Cooper  v.  Reynolds,  10 
Wall.  808.  And  it  is  within  the  power  of  the  legislature  of  a  State  to 
enact  that  judgments  which  shall  be  rendered  in  its  courts  in  actions 
against  joint  defendants,  one  of  whom  has  not  been  duly  served  with 
process,  shall  be  valid  as  to  those  who  have  been  so  served,  or  who 
have  appeared  in  the  action.  Mason  v.  Bidred,  6  Wall.  281 ;  Eldred 
V.  Bank,  17  Wall.  646 ;  BaO  v.  Lanning,  91  U.  S.  160,  168 ;  Samin 
v.  Kenneyy  98  U.  S.  289. 

Much  of  the  argument  at  the  bar  was  devoted  to  the  discussion  of 
questions  which  the  view  that  we  take  of  this  case  renders  it  unneces- 
sary to  consider ;  such  as  the  proper  manner  of  impeaching  or  avoiding 
judgments  in  the  State  in  which  they  are  rendered,  for  want  of  due 
service  of  process  upon  one  or  all  of  the  defendants ;  or  the  effect 
which  a  judgment  rendered  in  one  State  against  two  joint  defendants, 
one  of  whom  has  been  duly  summoned  and  the  other  has  not,  should 
be  allowed  against  the  former  in  the  courts  of  another  State,  without 
allegation  or  proof  of  the  effect  which  such  a  judgment  has  against  him 
by  the  law  of  the  first  State. 

No  court  is  to  be  charged  with  the  knowledge  of  foreign  laws ;  but 
they  are  well  understood  to  be  facts,  which  must,  like  other  facts,  be 
proved  before  they  can  be  received  in  a  court  of  justice.  Talbot  v. 
Seeman,  1  Cranch,  1,  88;  Church  v.  Huhbart^  2  Cranch,  187,  236; 
Strother  v.  Imcos,  6  Pet  768,  768 ;  Dainese  v.  Bale,  91  U.  S.  13,  20. 
It  is  equally  well  settled  that  the  several  States  of  the  Union  are  to  be 
considered  as  in  this  respect  foreign  to  each  other,  and  that  the  courts 
^^j  of  one  State  are  not  presumed  to  know,  and  therefore  not  bound  to 
'  take  judicial  notice  of,  the  laws  of  another  State.  In  Buckner  v.  jFVn- 
fey,  2  Pet  686,  in  which  it  was  held  that  bills  of  exchange  drawn  in 
one  of  the  States  on  persons  living  in  another  were  foreign  bills,  it  was 
said  by  Mr.  Justice  Washington,  delivering  the  unanimous  opinion  of 
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this  ooort:  '*  For  all  Dational  purposes  embraced  by  the  Federal  Con- 
stitutioD,  the  States  and  the  citizens  thereof  are  one,  united  under  the 
same  soYcrcign  authority,  and  governed  by  the  same  laws.  In  all 
other  respects,  the  States  are  necessarily  foreign  to  and  independent  of 
each  other.  Their  constitutions  and  forms  of  government  being,  al* 
thoagh  republican,  altogether  different,  as  are  their  laws  and  institu- 
tions."    2  Pet.  590. 

Judgments  recovered  in  one  State  of  the  Union,  when  proved  in  the 
courts  of  another,  differ  from  Judgments  recovered  in  a  foreign  country 
in  no  other  respect  than  that  of  not  being  re-examinable  upon  the 
merits,  nor  impeachable  for  fraud  in  obtaining  them,  if  rendered  by  a 
court  having  Jurisdiction  of  the  cause  and  of  the  parties.  Buckner  v. 
Finley,  2  Pet.  592 ;  JfElmoyle  v.  Cohm^  13  Pet.  312,  324 ;  DArcy 
T.  Ketchumy  11  How.  165,  176;  Christmas  v.  BusssUj  5  Wall.  290, 
805  ;   Thompson  v.  Whitman^  18  Wall.  457. 

Congress,  in  the  execution  of  the  power  conferred  upon  it  by  the 
Consfitution,  having  prescribed  the  mode  of  attestation  of  records  of 
the  courts  of  one  State  to  entitle  them  to  be  proved  in  the  courts  of  an- 
other State,  and  having  enacted  that  records  so  authenticated  shall  have 
such  faith  and  credit  in  every  court  within  the  United  States  as  they 
have  by  law  or  usage  in  the  State  fW>m  which  they  are  taken,  a  record 
of  a  judgment  so  authenticated  doubtless  proves  itself  without  further 
evidence ;  and  if  it  appears  upon  its  face  to  be  a  record  of  a  court  of 
general  jurisdiction,  the  jurisdiction  of  the  court  over  the  cause  and  the 
parties  is  to  be  presumed  unless  disproved  by  extrinsic  evidence  or  by 
the  record  itself.  .Snowies  v.  Gaslight  Jb  Coke  Co.^  19  Wall.  58; 
Seiilemier  v.  SuUivan^  97  U.  S.  444.  But  Congress  has  not  under- 
taken to  prescribe  in  what  manner  the  effect  that  such  Judgments  have 
in  the  courts  of  the  State  in  which  they  are  rendered  shall  be  ascer- 
tained, and  has  left  that  to  be  regulated  by  the  general  rules  of  plead- 
ing and  evidence  applicable  to  the  subject 

Upon  principle,  therefore,  and  according  to  the  great  preponder- 
ance of  authority  (as  is  shown  by  the  cases  collected  in  the  margin),^ 
whenever  it  becomes  necessary  for  a  court  of  one  State,  in  order  to 
give  full  faith  and  credit  to  a  Judgment  rendered  in  another  State,  to 
ascertain  the  effect  which  it  has  in  that  State,  the  law  of  that  State 
must  be  proved,  like  any  other  matter  of  fact  The  opposing  decisions 
in  Ohio  v.  Sinchman^  27  Penn.  St  479,  and  Paine  v.  Schenectadi/ 
Ins.  Co.<i  11  R.  I.  41  ly  are  based  upon  the  misapprehension  that  this 
court,  on  a  writ  of  error  to  review  a  decision  of  the  highest  court  of 

^  Scott  «.  Coleman,  6  Littell,  849  ;  Thomas  v.  Robinson,  8  Wend.  267  ;  SheMen  v. 
Hopkins,  7  Wend.  485;  Van  Boskirk  v.  Mulock,  8  Harrison  (N.  J.  ,  184  ;  Elliott  it. 
Bay,  2  Blackf.  81  ;  Cone  v.  Cotton,  2  Blackf.  82  ;,  Snyder  v.  Snyder,  25  Ind.  899; 
Pelton  r.  Pktner,  18  Ohio,  209 ;  Horton  v.  Critchfield,  18  III.  183 ;  Rape  v.  Hea- 
ton,  9  Wis.  828 ;  Crafts  v.  Clark,  81  Iowa,  77 ;  Taylor  v.  Barron,  10  Foster,  78,  and 
85  N.  H.  484;  Knapp  9.  Abell,  10  Allen,  485;  Mowry  v.  Chase,  100  Mass.  79  ; 
Wriffht  V.  Andrews,  180  Mass.  149 ;  Bank  of  United  States  v.  Merchants'  Bank, 
7  GUI,  415,  481 ;  Coates  v.  Mackey,  56  Md.  418,  419. 
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one  State  upon  the  faith  and  credit  to  be  allowed  to  a  Judgment  ren- 
dered in  another  State,  always  takes  notice  of  the  laws  of  the  latter 
State ;  and  upon  the  oonseqaent  misapplication  of  the  postulate  that 
one  rule  must  prevail  in  the  court  of  original  Jurisdiction  and  in  the 
court  of  last  resort 

When  exercising  an  original  Jurisdiction  undejr  tiieConstitution  and 
laws  of  the  United  States,  this  court,  as  well^  every  other  court  of 
tlie  national  government,  doubtless  takes  notice,  without  proof,  of  the 
laws  of  each  of  the  United  ^tates^ 

BuTiirtiiis  court,  exercising  an  appellate  Jurisdiction,  whatever  was 
matter  of  law  in  the  court  appealed  from  \a  matter  of  law  here,  and_ 
whatever  was  matter  of  fact  in  the  court  appealed  from  is  matter  of_ 
fact  hcre^_  

In  the  exercise  of  its  general  appellate  Jurisdiction  from  a  lower 
court  of  the  United  States,  this  court  takes  Judicial  notice  of  the  laws 
of  every  State  of  the  Union,  because  those  laws  are  known  to  the  court 
l)elow  as  laws  alone,  needing  no  averment  or  proof.  Ccurae  v.  Steady 
4  Dall.  22,  27,  note ;  Minde  v.  Vattier^  5  Pet.  898 ;  Owings  v.  HuU^ 
9  Pet  607,  625;  United  States  v.  Turner^  11  How.  668,  668;  Penr 
nington  v.  Gibsonj  16  How.  65;  Covington  Drawbridge  Co.  v. 
Shepherd,  20  How.  227,  280 ;  Cheever  v.  Wilson,  9  Wall.  108 ;  Jufuy- 
tion  Railroad  Co.  v.  Bank  of  Ashland,  12  Wall  226,  280 ;  Lamar  v. 
Mic<m,  114U.  S.  218.* 

But  on  a  writ  of  error  to  the  highest  court  of  a  State,  in  which  the 
revisory  power  of  this  court  is  limited  to  determining  whether  a  ques* 
tion  of  law  depending  upon  the  Constitution,  laws,  or  treaties  of  the 
United  States  has  been  erroneously  decided  by  the  State  courts  upon 
the  facts  before  it,  —  while  the  law  of  that  State,  being  known  to  its 
courts  as  law,  is  of  course  within  the  Judicial  notice  of  this  court  at  the 
I  hearing  on  error,  — yet,  as  in  the  State  court  the  laws  of  another  State 

I  are  but  facts,  requiring  to  be  proved  in  oixler  to  be  considei-ed,  this 
;  court  does  not  take  Judicial  notice  of  them,  unless  made  part  of  the 
'  record  sent  up,  as  in  Qreen  v.  Van  Buskirk,  7  Wall.  189.    The  case 

comes,  in  principle,  within  the  rule  laid  down  long  ago  by  Chief  Justice 
Marshall:  ^'  That  the  laws  of  a  foreign  nation,  designed  only  for  the 
direction  of  its  own  affairs,  are  not  to  be  noticed  by  the  courts  of  other 
countries,  unless  proved  as  facts,  and  that  this  court,  with  respect  to 
facts,  is  limited  to  the  statement  made  in  the  court  below,  cannot  be 
questioned."     Talbot  v.  Seeman,  1  Cranch,  1,  38. 

I I  Where,  by  the  local  law  of  a  State  (as  in  Tennessee,  Hobbs  v. 
/  {Memphis  <k  Charleston  Railroad,  9  Heiskell,  873),  its  highest  court 
//.takes  judicial  notice  of  the  law  of  other  States,  this  court  also,  on  writ 
''  of  error,  might  take  Judicial  notice  of  them.     But  such  is  not  the  case 

in  Maryland,  where  the  Court  of  Appeals  has  not  only  aflSrmed  the 
general  rule  that  foreign  laws  are  facts,  which,  like  other  facts,  must  be 
proved  before  they  can  be  received  in  evidence  in  couits  of  Justice ;  but 
has  held  that  the  effect  which  a  Judgment  rendered  in  another  State 

1  Bat  not  80  of  prirate  acts.    State  v.  Haddonfield  Co.,  49  AtL  Bep.  700  (N.  J. 
1900).  —  Bd. 
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has  by  the  law  of  that  State  is  a  matter  of  fact,  not  to  be  Judicially 
noticed  without  all^ation  and  proof;  and  consequently  that  an  allega- 
tion of  the  effect  which  such  a  judgment  has  by  law  in  that  State  is 
admitted  by  demurrer.  Baj4i9te  v.  De  Voluribrun^  «5  Har.  &  Johns. 
86,  98 ;  Werwwag  y.  Pending^  5  Gill  &  Johns.  500,  508 ;  Bank  of 
United  States  t.  Merchants  Bani,  7  Gill,  415,  481;  Coates  v. 
Mackey,  56  Md.  416,  419. 

From  these  considerations,  it  follows  that  the  averment,  in  the  third 
count  of  the  declaration,  that  by  the  law  of  Pennsylvania  the  Judg* 
ment  rendered  in  that  State  against  Charles  Donoghue  and  John 
Donoghue  was  valid  and  enforceable  against  Charles,  who  had  been 
served  with  process  in  that  State,  and  void  agai^ist  John,  who  had  not 
been  so  served,  must  be  considered,  both  in  the  courts  of  Maryland, 
and  in  this  court  on  writ  of  error  to  one  of  those  courts,  an  allegation 
of  fact,  admitted  by  the  demurrer. 

Upon  the  record  before  us,  therefore,  the  plaintiff  appears  to  be  en- 
titled, under  the  Constitution  and  laws  of  the  United  Statej»,  to  Judg- 
ment on  this  count.  It  having  been  admitted  at  the  bar  that  the  other 
counts  are  for  the  same  cause  of  action,  it  is  unnecessary  to  consider 
them.  The  general  Judgment  for  the  defendant  is  erroneous,  and  the 
rights  of  both  parties  will  be  secured  by  ordering,  in  the  usual  form, 
that  the 

Judgment  of  the  Court  of  Appeals  of  Maryland  he  reversed^  and 
the  case  remanded  to  that  court  for  further  proceedings  not  in- 
consistent  vfith  this  opinion. 


THE  PAWASHICK. 
District  Court  or  the  United  States  for  Massachusetts.    1872. 

[RtporUd  %  Lowell,  142.] 

*  Libel  in  rem^  by  Charles  Finch,  late  master  of  the  British  bark 
"Pawashick,"  of  Snmmerside,  Prince  Edward's  Island,  for  wages. 
The  libellant  and  the  claimant  both  lived  at  Summerside.  .  .  . 

(7.  T.  Bussettf  for  the  claimant,  contended  that  no  evidence  had  been 
introduced  of  the  laws  of  England,  which  must,  therefore,  be  presumed 
to  be  like  our  own,  by  which  a  master  could  not  proceed  in  rem,  .  .  . 

C.  O.  Thomas^  for  the  libellant 

Lowell,  J.  In  the  admiralty,  as  in  other  courts,  foreign  law  must  ,  / 
be  pleaded  and  proved,  as  a  fact.  Talbot  v.  Seeman^  1  Cranch,  1 ; 
The  Prinee  OeorgCj  4  Moore  P.  C.  21 ;  The  Peerless,  Lush.  40 ;  Le 
Louis,  2  Dodson,  241.  The  various  modes  in  which  such  proof  shall 
or  may  be  made  have  been  much  discussed,  especially  in  the  United 
States,  which  are  Judicially  ti*eated  as  foreign  to  each  other.  The  fol- 
lowing text-books  contain  a  reference  to  the  decisions  on  this  subject, 
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some  of  which  I  shall  have  occasion  to  cite  hereafter.  Story,  Confl. 
Laws,  §  641 ;  Wharton,  Ck>nfl.  Laws,  §  771 ;  Greenl.  Et.  §  486,  etc. ; 
Bishop,  Marriage  and  Divorce  (4th  ed.),  ch.  23.  But,  firat,  I  may  ob- 
serve that,  upon  the  question  of  the  master's  lien,  the  case  of  Th& 
Havanuj  1  Sprague,  402,  is  a  precedent  for  my  guidance.  It  has  been 
ruled,  indeed,  in  England,  though  without  argument,  that  in  the  courts 
of  that  country  the  law  of  Scotland  must  be  proved  anew  in  each  case : 
McCormick  v.  Qametty  5  De  Gex,  M.  &  G.  278 ;  and  this  is  approved 
by  Mr.  Westlake,  Private  International  Law,  §  413,  who  says  it  would 
be  entire]}'  unsafe  to  refer  to  the  proof  in  some  preceding  English  case, 
because  the  foreign  law  may  have  been  changed  in  the  interval.  But 
I  find  it  more  consistent  with  reason  and  analogy  to  presume  the  law  to 
remain  constant,  until  a  change  is  proved,  as  in  case  of  a  local  custom, 
which,  proved  in  one  case  bj'  a  verdict  and  judgment,  is  taken  to  be 
true  thereafter  in  that  jurisdiction.  It  may  be  said  tiiat  a  local  cus- 
tom within  the  realm  is  the  law  of  the  realm,  of  which  the  courts  will 
take  notice,  after  they  have  once  been  judicially  informed  of  it,  while 
the  foreign  law  is  a  fact  as  to  which  testimony  may  difiPer.  But  how 
can  it  be  said  that  Judge  Sprague's  decision,  that  a  British  ship  may 
be  proceeded  against  by  her  master  in  this  court  for  wages  is  not  a 
decision  of  law,  of  which  I  am  to  take  judicial  notice,  though  its  foun- 
dation may,  in  part,  be  a  matter  of  fact?  Lord  Stowell,  in  Dalrymple 
T.  Dalrymple^  2  Hagg.  Consist  54,  81,  in  enumerating  the  authorities 
he  should  cite  to  prove  the  law  of  Scotland,  mentioned,  firat,  ^'  the 
opinions  of  learned  professors  given  in  the  present  or  similar  cases." 
And  he  quoted  opinions  given  in  a  case  which  was  tried  more  than 
twenty  3'ears  earlier  than  the  one  then  in  judgment. 

This  case,  however,  will  require  some  examination  of  the  law  of 
Great  Britain  besides  that  of  the  master's  privilege  against  the  ship, 
some  other  sections  of  the  Merchant  Shipping  Act  and  their  received 
interpretation,  and  I  have,  therefore,  inquired  whether  I  can  receive  in 
evidence  the  books  of  admitted  authority,  or  must  rely  wholly  on  the 
sworn  testimony  of  experts.  Here,  again,  we  find,  in  the  case  last 
cited,  the  eminent  judge  making  reference  to  books  of  authority,  and 
to  adjudications  of  the  Scottish  courts.  This  celebrated  opinion,  from 
which  extracts  are  made  in  several  text-books,  has  been  criticised  by 
Lord  Brougham  as  being  in  its  method  vltra  vires^  when  it  steps  beyond 
the  sworn  evidence,  and  undertakes  to  discover  and  reason  on  the  law 
of  Scotland.  Taylor,  Evidence,  §  1280,  note.  Mr.  Taylor  and  other 
writers  appear  to  agree  with  the  dictum^  that  the  foreign  law,  written  or 
unwritten,  must  always  be  proved  by  an  expert  1  Boscoe,  N.  P.  Ev. 
(13th  ed.)  138;  2  Phillips  (4th  Am.  ed.),  428.  Mr.  Westlake,  sect 
414,  points  out  that  this  criticism  rests  on  dicta^  rather  than  decisions. 
The  cases  that  are  supposed  to  have  decided  it  are  Baron  de  Bodega 
Case^  8  Q.  B.  208,  246 ;  Sussex  Peerage  Case,  11  Clark  &  F.  85,  114. 
What  these  cases  actually  decided  was,  that  a  scientific  witness  may 
testify  to  the  written  foreign  law,  with  or  without  the  text  of  the  law 
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before  him,  the  Talue  of  the  evidence  resting  in  the  sonndness  of  his 
opinion,  and  the  court  not  being  supposed  competent  to  criticise  it  by 
any  comparison  with  the  books.  Before  these  cases,  the  Uw  permitted 
codes  or  statutes  to  be  proved  by  copies,  authenticated  to  the  reason- 
able satisfaction  of  the  court,  but  was  not  supposed  to  require  the  aid 
of  an  expert  in  all  cases.  The  nile  was  usually  stated  as  in  Story, 
Confl.  Laws,  §1  640,  641,  642,  that  foreign  written  laws  are  proved  by 
copies  (giving  various  modes  in  which  the  copies  may  be  verified),  and 
unwritten  laws  by  the  testimonj'  of  skilled  witnesses.  .  .  . 

Lonl  Stowell,  in  Dalrymple  v.  Dalrymple^  ubi  mpra,  after  men- 
tioning as  the  first  source  of  information  of  the  foreign  law  the  opinions 
of  learned  professors,  adds,  ^  secondly',  the  opinions  of  eminent  writers, 
as  delivered  in  books  of  great  legal  credit  and  weight ;  and,  thirdly,  the 
certified  adjudications  of  the  tribunals  of  Scotland  upon  these  subjects. 
I  need  not  say  that  the  last  class  stands  highest  in  point  of  authority." 

I  believe  the  nile  thus  announced  is  the  true  rule  for  this  court  in 
respect  to  the  English  law.  I  say  this  with  a  full  knowledge  of  the 
criticisms  that  have  been  made  upon  it ;  and  I  will  proceed  to  give  my 
reasons  for  that  opinion.  The  relations  which  we  hold  to  England  in 
the  common  origin  of  our  laws,  a  similar  mode  of  legal  reasouing,  the 
habit  of  studying  and  citing  the  English  cases,  the  common  language 
and  frequent  intercourse  between  the  two  countries,  render  it  safe  and 
proper  to  adopt  a  similar  practice  with  respect  to  the  laws  of  that  coun- 
try that  the  States  of  this  Union  have  generally  found  it  expedient  to 
carry  out  in  relation  to  each  other.  It  was  soon  found,  in  trials  in  the 
United  States,  that  tlie  danger  of  mistaking  the  laws  of  the  other  States 
was,  on  the  whole,  a  less  evil  than  the  danger  of  injustice  and  delay,  if 
the  strict  proof  were  required  in  every  case.  In  consequence  of  this 
discovery  many  of  the  States  have  passed  laws  admitting  the  printed 
statutes  and  books  of  reports  of  the  sister  States  to  be  read  in  evidence. 
See  Story,  Confl.  Laws  (Redf.  ed.),  §  641  a.  But  before  these  statutes 
were  passed,  or  without  their  aid,  the  courts  of  some  States  have  taken 
this  step  for  themselves.  TAampson  y.  Musser^  1  Dallas,  458 ;  Rayn- 
ham  V.  Canton,  3  Pick.  293  ;  Young  v.  Templetonj  4  La.  Ann.  254 ; 
Lardy.  Staples,  3  Foster,  448.  In  two  of  these  cases  a  query  was  made 
whether  foreign  statutes,  strictly  so  called,  could  be  proved  by  printed 
copies  only,  even  with  evidence  tending  to  show  the  authenticity  of  the 
copies.  But  such  statutes  have  been  received  in  two  cases,  in  which  it 
was  merely  proved  that  they  were  bought  of  the  public  printer :  Jones 
V.  MaffeU,  5  Serg.  &  Rawle,  523;  Certain  Casks  of  Hardware,  4  Law 
Reporter,  36 ;  in  another,  because  the  code  had  been  promulgated  by 
the  executive  department  of  our  government  as  authentic :  Talbot  v. 
Seeman,  1  Cranch,  1 ;  in  another,  because  the  copy  had  been  sent  to 
the  Supreme  Ck>nrt  of  the  United  States  by  authority  of  a  foreign  gov- 
ernment: Minis  V.  Smith,  14  How.  400.  In  that  case  it  was  said,  as 
the  rcUio  decidendi,  that  foreign  written  law  may  be  received  when  it 
is  found  in  a  statute  book,  with  proof  that  the  book  has  been  oflacially 
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published  by  the  goyernment  which  made  the  law.  This  does  not  ex- 
liaust  the  list  of  cases,  nor  the  actual  or  possible  modes  of  authentica- 
tion. Tlie  oulj'  rule  to  be  made  out  of  the  late  American  cases  is,  that 
the  copy  of  the  statute  must  be  shown,  to  the  reasonable  satisfaction  of 
the  court,  to  be  genuine.  Now  we  all  know,  and  it  is  virtually  ad- 
mitted in  this  case,  as  I  understand  the  argument,  that  we  are  fullj'  as 
well  able  to  verify  the  printed  copies  of  the  Merchant  Shipping  Act  as 
any  expert  could  be.  In  the  case  in  4  Law  Reporter,  36,  Judge  Betts 
said  he  should  have  received  the  statute  without  the  oath  which  proved 
it  to  have  been  bought  of  the  Queen's  printer.  The  law  is  a  progres- 
sive science,  and,  if  printed  books  have  superseded  manuscripts,  and 
are  cited  instead  of  certified  copies,  we  may  as  well  acknowledge  the 
fact,  and  act  accordingly.  Between  the  doctrine,  which  has  never  ob- 
tained in  America,  if  it  does  anywhere,  that  there  must  always  be  a 
sworn  expert,  and  one  which  shall  admit  printed  books  of  known  au- 
thority to  prove  foreign  statutes,  I  see  no  safe  middle  ground. 

I  believe  it  to  be  the  true  doctrine  that  the  unwritten  law  of  England 
may  be  proved  in  this  court,  not  b}'  experts  only,  but  also  by  text- 
writers  of  authority,  and  by  the  printed  reports  of  adjudged  cases ;  and 
that  the  written  law  may  be  proved  bj'  the  printed  copies,  and  be  con- 
strued with  the  aid  of  text-books  as  well  as  of  experts.  Conscious  as  I 
am  of  my  liabilit}^  and  that  of  the  bar,  to  mistake  the  foreign  law,  if  we 
rely  on  books  alone,  readj'  as  we  shall  always  be  to  receive  instruction 
from  scientific  witnesses,  3'et  I  cannot  but  see  the  great  delaj's,  mis- 
understandings, and  difficulties  which  attend  anj'  rigid  exclusion  of 
books  in  all  cases.  We  are  obliged  by  the  present  state  of  the  law  to 
look  to  such  aids  for  determining  the  actual  law  of  all  the  States  of 
this  Union,  and  the  danger  of  mistaking  the  laws  of  England  is  the 
same  in  kind  as  that  which  affects  an  ascertainment  of  the  laws  of  New 
York  or  Wisconsin,  and  less  in  degree  than  we  ma}'  apprehend  in  deal- 
ing with  those  of  Louisiana,  or  any  State  the  base  and  origin  of  whose 
jurisprudence  is  wholly  diflPerent  from  ours.  Indeed,  in  this  court  I  am 
1x>und  to  take  judicial  notice  of  all  those  laws,  and,  on  principle,  this 
must  exclude  the  testimony  of  experts,  which  puts  me  at  a  much 
greater  disadvantage  than  if  I  merely  should  admit  the  books  subject 
to  explanation  and  connection. 

It  is  singular  how  little  direct  authority  there  is  on  either  side,  of  the 
proposition  that  English  law-books  may  be  read  in  our  courts  as  evi- 
dence of  English  law.  A  great  many  cases  are  decided  here  every  year 
which  involve  some  points  of  that  law ;  and  I  suppose  the  parties  usu- 
ally agree,  either  expressly  or  tacitly,  that  the  books  may  be  read.  For 
instance,  Roberts  v.  Knights^  7  Allen,  449,  turned  on  the  construction 
of  the  Merchant  Shipping  Act;  and  the  report  shows  that  the  law  was 
not  proved  by  witnesses.  The  Maggie  Hammond,  9  Wall.  435,  de- 
cides points  of  English  law  which  were  not  proved.  In  Carnegie  v. 
Mon'iaon^  2  Met.  881,  404,  Shaw,  C.  J.,  intimates  an  opinion  that  oar 
relation  to  the  English  unwritten  law  is  such  that  perhaps  we  need  not 
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rely  on  experts  to  prove  it.  It  is  plain,  from  a  careful  perusal  of  the 
whole  passage,  that  be  was  prepared  to  control  the  opinion  of  very 
eminent  experts  by  his  own  examination  of  what  be  rightly  calls  the 
authorities  usually  cited ;  that  is,  the  reports  of  adjudged  cases.  In 
EimU  V.  Smith,  14  How.  400,  Wayne,  J.,  delivering  the  opinion  of  the 
court,  cites  with  apparent  approbation  a  part  of  the  same  statement  by 
Lord  Ellenborough  that  was  cited  by  one  of  the  judges  in  Baron  de 
Bode^s  Casey  as  above  shown ;  namel}',  that  the  books  of  approved 
text-writers  would  certainly  be  admitted  as  evidence.  I  have  seen  no 
case  in  which  it  has  been  expressly  decided  that  the  common  law  of 
England  must  in  all  cases  be  proved  by  experts  in  the  courts  of  America. 
I  have  cited  some  intimations  and  dicta  to  the  contrary.  The  reason 
of  the  case  seems  to  me  to  be  that  we  should  have  tlie  same  liberal  rule 
as  has  generally,  though  not  universally,  obtained  with  respect  to  the 
laws  of  tlie  other  States  of  this  government.  Again,  I  do  not  see  how 
it  would  be  possible,  under  the  American  practice,  to  reject  certified 
copies  of  the  decisions  of  English  courts ;  and,  if  not,  we  come  back  to 
the  question,  whether  an  idle  and  unnecessary  and  obsolete  mode  of 
verification  shall  be  insisted  on.  In  respect  to  the  laws  of  France, 
German}',  or  Russia,  or  any  other  country  which  has  a  wholly  different 
system  from  our  own,  I  should  be  inclined  to  say  that  the  rigid  rule 
might  be  better;  but  I  am  dealing  now  only  with  the  laws  .of  England, 
and  wish  to  be  so  understood.  And  I  hold  that  those  laws  may  be 
proved  by  such  books  as  aforesaid,  as  well  as  by  the  testimony  of 
experts. 

Again,  there  is  authority  for  the  proposition  that  a  court  of  admiralty 
ma}'  exercise  greater  liberality  in  such  matters  than  otiier  courts.  Dr. 
Lushington,  in  18G0,  having  the  decisions  of  the  Queen's  Bench  and 
House  of  Lords  in  mind,  as  his  remarks  plainly  show,  explained  and 
defended  the  practice  of  his  court  in  waiving  in  fit  instances  strict  tech- 
nical proof  by  experts ;  and  he  admitted  a  printed  copy  of  a  statute 
coming  from  quasi  official  custody  as  evidence  of  the  law  of  India. 
The  Peerless^  Lush.  30,  40.  It  may  be  added  that  the  admiralty  has, 
or  at  least  uses,  somewhat  greater  control  over  the  conduct  of  causes 
than  is  usual  in  other  courts.  It  may  decline  jurisdiction  in  some  cases, 
or  it  may  require  further  proof  when  necessary,  and,  in  short,  may 
adapt  its  practice  to  the  exigencies  of  each  case. 

In  The  Maggie  HammoTidy  9  Wall.  452,  Clifford,  J.,  delivering  the 
judgment  of  the  court,  appears  to  adopt  for  courts  of  admiralty  a  lib- 
eral rule;  for  he  cites  from  Bell's  Commentaries,  to  show  that  maritime 
law  partakes  of  an  international  character,  and  that  in  all  discussions 
respecting  the  same  in  the  courts  of  Scotland  the  continental  collec- 
tions and  treatises  on  the  subject  are  received  as  authoritj'. 

I  do  not,  however,  feel  compelled  in  tliis  case  to  rely  on  any  peculiar 
practice  in  the  admiralty,  for  I  consider  that  the  better  rule  is  that  in 
the  Federal  courts  here,  while  the  English  law  is  undoubtedly  to  be 
pleaded  and  proved,  yet  evidence  is  competent  which  consists  only  of 
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books  of  acknowledged  or  ascertained  aathorifcv,  and  that,  to  prove 
that  authority,  an  oath  is  not  necessary  in  all  cases.  The  proposition 
that  Abbott  on  Shipping,  and  the  regular  reports  of  decisions  of  the 
courts,  and  the  various  books  cited  as  authorit}'  for  the  law  in  England, 
cannot  be  read  for  this  purpose  hei*e,  appears  to  me  little  less  tban 
absurd. 

There  are,  of  course,  a  great  many  nice  and  intricate  points  of  Eng- 
lish law  on  which  a  court  of  this  country  would  be  unwilling  to  pro- 
nounce, with  no  aid  but  from  books  of  authorit}'.  Such  points  are  not, 
perhaps,  so  likely  to  arise  in  the  admiralt}'  as  in  some  other  courts ; 
and,  when  they  do,  a  court  of  admiralt}'  can,  as  I  have  intimated,  take 
means  to  obtain  instruction.  Unfortunatelj',  too,  it  is  conceivable  that 
experts  may  differ  in  opinion.  No  single  strict  rule  is  adequate  to  in- 
sure correctness  on  all  occasions.  .  .  . 

Libd  dUmssed} 
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KEARNEY  v.  KING. 

King's  Bench.     1819. 

[Reported  2  B,  A  Aid.  801.] 

AsscHPsrr  against  the  defendant,  as  acceptor  of  a  bill  of  exchange. 
The  declaration  stated  that  Messrs.  Eggles  and  Power  on  the  1st  of  May, 
1816,  at  Dublin,  to  witffat  Westminster,\etc.,  made  a  bill  of  exchange 
directed  to  the  defendant,  requiring  hinv,  eight  months  afler  dated,  to 
pay  to  their  order  the  sum  of  £542  1».  8(Z.  for  value  received  by  the 
defendant,  and  that  the  defendant,  at  Dublin  aforesaid,  duly  accepted 
it.  Plea,  general  issue.  At  the  trial  at  the  sittings  after  last  Trinity 
term,  before  Abbott,  J.,  it  appeared  that  the  bill  was  drawn  in  Ire- 
land, and  was  as  follows:  ^^  Dublin,  May  1st,  1816.  Eight  months 
after  date,  please  to  pay  to  our  order  the  sum  of  £542  1«.  8dr.  sterling, 
for  value  received,  by  furniture  delivered  at  Belvidere,  by  Eggles  and 
Power."  It  appeared  also  that  £542  1^.  8(2.  Irish  currencj^  was  of  the 
value  of  £500  7«.  9rf.  English  money.  On  these  facts  being  proved, 
Topping,  for  the  defendant,  contended  that  the  plaintiff  ought  to  be 
\  nonsuited  on  the  ground  of  variance ;  for,  first,  the  declaration  ap- 
peared to  be  for  English  money,  whereas  the  bill  produced  was  for 
the  same  amount  in  Irish  currency ;  and,  secondly,  the  word  ^'  sterling  ** 
was  omitted.    The    learned  judge  overruled  the  objection,   but  re- 

^  As  to  certain  very  interestiDg  qnestions  connected  with  the  power  of  courts  in 
determining  the  fadum  of  a  domestic  statute,  see  Gardner  v.  The  Collector,  6  Wall. 
499 ;  South  Ottawa  v.  Perkins,  94  U.  S.  260 ;  In  re  Duncan,  139  U.  S.  449  ;  Weeks 
V.  Smith,  81  Me.  538 ;  Pangbom  9.  Tonng,  82  N.  J.  (Law),  29  ;  Jennings  9.  Russell, 
92  Ala.  7  ;  State  o.  Mason,  48  La.  Ann.  590  ;  Comstock  v,  Tracey,  46  Fed.  Rep.  (Minn.) 
162 :  State  v.  Beck,  56  Pac.  Rep.  1008  (Nev.  1899) ;  Lincoln  r.  Haugan,  45  Minn. 
451 ;  Rode  v.  Phelps,  80  Mich.  598 ;  Field  r.  Clark,  143  U.  &  649.  —  Ed. 
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serred  the  point;  and  in  last  Michaelmas  term  Topping  moved  for 
a  nonsuit  u[K>n  this  ground,  against  which  rule,  in  the  present  term, 
MarryaU  and  LittUdale  showed  cause. 
Topping  and  JE.  Lawes^  contra,  were  stopped  by  the  court 
Abbott,  C.  J.  The  court  do  not  think  that  the  omission  of  the 
word  ^^steriing  "  is  material ;  but  the  difficulty  in  this  case  is,  to  see  bow 
this  declaration  can  apply  to  the  case  of  a  bill  drawn  in  Ireland  for 
Irish  money,  when  it  appears  on  the  face  of  the  record  that  it  is  drawn 
for  English  money ;  for  I  do  not  see  how  an  English  Jury,  in  an  Eng- 
lish court  of  justice,  reading  the  words  of  this  declaration  without  any 
averment  contained  in  it  to  show  that  the  bill  was  not  drawn  in  Eng- 
land, could  come  to  an}'  other  conclusion  than  that  the  bill  was  drawn 
for  English  money.  It  is  said  that  the  bill  is  stated  to  have  been 
drawn  at  Dublin,  but  it  is  not  gossiblefor  the  court  to  take  Judicial 
notice  that  there  is  only  one  Dublin  in  ^He" world.  Let  us  suppoie* 
that  Instead  of  Dublin,  the  bill  had  been  said  to  have  been  drawn  at 
St.  Germain's,  would  it  have  been  sufficient,  in  order  to  support  such 
a  declaration,  to  give  in  evidence,  not  a  bill  drawn  at  St.  Germain's, 
in  Cornwall,  but  one  drawn  at  St.  Germain's,  in  France,  for  542  livres, 
1  sou,  and  8  deniers?  Undoubtedly  it  would  not  Tben  what  is  the 
case  here?    The  bill  produced  to  support  this  declaration  is  of  £542^ 

1>    «//     TriQli    pprronnp,   whinh    iliffara  in   ifaliia    i^Qai   Engllsli.       ThC  blilt, 

lerefore,  produced  differs  from  the  bill  stated  in  the  declaration,  and 
Uie  variance  Is  fatal. 

Bjlyley,  J.  The  court  must  see  upon  the  face  of  the  record  that 
the  bill  was  drawn  in  Ireland,  and  it  cannot  take  notice  Judicially  that 
a  bill  drawn  at  Dublin  is  drawn  at  Dublin  in  Ireland.  The  instru- 
ment, it  is  said,  is  set  out  in  the  same  words  and  letters  as  the  bill 
produced.  But  that  is  not  enough ;  for  it  must  be  set  out  the  same  in 
substance  and  in  legal  operation,  which  is  not  done  here.  The  bill  in 
the  declaration  is  in  substance  and  legal  operation  a  bill  for  so  much 
English  money;  and  the  bill,  when  produced,  appears  to  bo  for  the 
same  amount,  Irish  currency.  There  is,  therefore,  a  fatal  variance 
between  the  declaration  and  the  proof. 

HoLROTD,  J.  The  declaration  in  this  case  should  have  stated  that 
the  bill  was  drawn  for  Irish  currenc}^  or  it  should  have  contained  such 
facts  from  whence  the  court  might  draw  that  inference.  Even  if  it 
had  stated  that  the  bill  was  drawn  in  Ireland,  it  perhaps  might  not  be 
sufficient ;  but  even  that  has  not  been  done  here.  I  am  therefore  of 
opinion  that  this  is  a  fatal  variance,  inasmuch  as  the  real  import  of  the 
bill  has  not  been  correctl}'  stated  in  the  declaration. 

Best,  J.  The  defendant  in  this  case  is  entitled  to  a  nonsuit,  inas- 
much as  the  plaintiff  has  given  no  evidence  of  the  bill  stated  in  the 
declaration ;  and  the  defendant  is  clearly  warranted  in  saying  that  he 
never  promised  to  pay  that  bill.  For  from  the  evidence  it  appears 
that  he  promised  to  pay,  not  that  bill,  but  another,  one  twelfth  less 
in  amount  Judginent  of  nonsuit. 


) 
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SECTION  IL 
presumptions. 

Note. 

Presumptions  are  aids  to  reasoning  and  ai^umentation,  which  assnme  the  tnith  of 
certain  matters  for  the  purpose  of  some  given  inquiry.  They  may  he  grounded  on  gen- 
eral experience,  or  probability  of  any  kind ;  or  merely  on  policy  and  conyenience.  On 
I  whatever  basis  they  rest,  they  operate  in  advance  of  alignment  or  evidence,  or  irrespec- 
tive of  it,  by  taking  something  for  granted  ;  by  assuming  its  existence.  When  the 
term  is  legitimately  applied  it  designates  a  rule  or  a  proposition  which  still  leaves  open 
,  to  further  inquiry  the  matter  thus  assumed.^  The  exact  scope  and  operation  of  these 
I  prima  facit  assumptions  are  to  cast  upon  the  party  against  whom  they  operate,  the 
duty  of  going  forward,  in  argument  or  evidence,  on  the  particular  point  to  which  they 
relate.  They  are  thus  closely  related  to  the  subject  of  judicial  notice ;  for  they  furnish 
the  basis  of  many  of  those  s{K>ntaneous  recognitions  of  particular  facts  or  conditions 
which  make  up  that  doctrine.  Presumptions  are  not  in  themselves  either  argument 
or  evidence,  although  for  the  time  being  they  accomplish  the  result  of  both.  It  would 
be  as  true,  and  no  more  so,  to  say  that  an  instance  of  judicial  notice  is  evidence,  as  to 
say  that  a  presumption  is  evidence.*  Presumption,  assumption,  taking  for  granted, 
are  simply  so  many  names  for  an  act  or  process  which  aids  and  shortens  inquiry  and 
argument.  These  terms  relate  to  the  whole  field  of  aigument,  whenever  and  by  whom- 
soever conducted ;  and  to  the  whole  iield  of  the  law,  in  so  far  as  it  has  been  shaped 
or  is  being  shaped  by  processes  of  reasoning.  That  is  to  say,  the  subject  now  in  hand  is 
one  of  universal  application  in  the  law,  both  &s  regards  the  subjects  to  which  it  relates 
and  the  persons  who  apply  it. 

Let  me  now  try  briefly  to  explain,  illustrate,  and  make  good  what  is  here  said.  At 
the  outset,  we  must  take  notice  of  a  thing  which  easily  escapes  attention ;  namely,  that 
much  of  the  substantive  law  is  expressed  presumptively,  in  the  form  of  prima  facie 
rules.  This  evidential  form  of  statement  leads  often  to  the  opinion  that  the  substance 
of  the  proposition  is  evidential ;  and  then  to  the  further  notion,  that  inasmuch  as  it  is 
evidential  it  belongs  to  the  law  of  evidence.  That  is  an  error.  In  a  reasoned  Ixxly 
of  law  like  ours,  much  of  it  comes  about  by  "  intendments."  In  applying  statutory 
law  also,  this  takes  place,'  but  far  less  conspicuously  than  in  the  common  law.  If  we 
suppose  any  fundamental  proposition  of  the  substantive  law,  e.  g,y  that  when,  in  nego- 
tiating for  a  sale  of  specific  personal  property,  the  event  X  happens,  with  the  intention 
of  both  parties  to  sell  the  property,  the  sale  actually  takes  place,  wo  observe  that  this 
comes  to  be  attended  by  a  crop  of  subsidiary  rules,  such  as  that  when  Y  happens,  this 
necessary  intention  of  the  parties  prpsumably  exists.*  The  question  of  intention  is  not 
closed  to  evidence  by  this  nile,  —the  matter  lies  wholly  open  ;  but,  in  applying  the 
law,  a  certain  prima  fade  effect  is  given  to  partipular  facts,  and  it  is  not  merely  given 
to  them  once,  by  one  judge,  on  a  single  occasion,  but  it  is  imputed  to  them  habitually, 
and  by  a  rule  which  is  followed  by  all  judges,  and  recommended  to  juries  ;  and  even 
laid  down  to  juries  as  the  binding  rule  of  law.  Acconiingly  the  sulwtantive  law  gets 
into  this  shape,  that  when,  in  a  negotiation  for  a  sale  of  specific  personal  property.  X 
happens,  with  the  intention  on  both  sides  to  sell  the  property,  the  sale  takes  place 

1  As  to  absolute  presumptions,  see  infra  [Prel.  Treat.  Evid.],  817,  348  n. 

2  See  the  very  questionable  reasoning  and  conclusions  on  this  subject  in  Coffin  v, 
U.  S..  156  U.  S.  432.     Compare  infra  [Prel.  Treat.  Evid.],  Appendix  B. 

»  For  example,  see  Powell  v.  Kempton  Park  Co.,  [1897]  2  Q.  B.  242. 

*  Blackburn,  in  his  admirable  book  on  Sale,  1st  ed.,  pp.  151-154,  gives  two  such 
rules,  "of  which  there  is  ijo  trace  in  the  reports  before  the  time  of  Lord  Ellenborough 
(A.  D.  1802-1818). 
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then  ;  and  when  Y  happens,  this  intention  presumably  exists.  Or,  to  pat  it  shorter, 
*'when  X  and  Y  happen  in  a  negotiation  for  a  sale  of  specific  personal  pro|ierty,  pre- 
samably  the  sale  takes  place."  Blackburn,  in  stating  these  rules,  calls  them  rules  of 
construction  ;  that  is  to  say,  rules  of  the  substantive  law  designed  to  aid  in  interpret- 
ing words  and  conduct.^ 

In  such  cases,  that  which  is  evidential  merely,  — that  is  to  say,  the  foundation  of  a 
logical  inference  as  to  the  existence  of  one  of  those  ultimate  facts  to  which  alone,  in 
the  first  instance,  the  substantive  law  anuexes  its  consequences,  —  has  itself  become  the 
subject  of  a  rule  of  substantive  law,  and  comes  to  have  certain  consequences  directly 
annexed  to  it.  By  the  expedient  of  making  the  rule  a  prima/acie  one,  the  courts  may 
have  seemed  to  themselves  to  abstain  from  legislation,  and  to  be  keeping  within  the 
region  of  mere  administration  of  existing  law.  And  yet  it  is  clear  that  this  is  true 
If^lation.  One  may  occasionally  trace  it  until  it  ripens  into  open  and  confessed  law- 
giving, as  In  Dalton  v,  Angus.^  To  say,  as  sometimes  happens,  that  in  such  cases  there 
is  "  a  rule  of  law  that  courts  and  judges  shall  draw  a  particular  inference,"  is  a  loose 
and  misleading  expression;  for  it  involves  the  misconception  that  the  law  has  any 
niles  at  all  for  conducting  the  process  of  reasoning.  It  would  be  accurate  to  say  that 
the  rule  of  law  requires  a  judge  to  stop  short  in  the  process  of  drawing  inference  or 
not  to  enter  upon  it  at  all ;  to  assume  for  the  time  that  one  fact  is,  in  legal  effect,  the 
»me  as  a  certain  other.  The  rule  fixes  the  legal  effect  of  a  fact,  its  legal  equivalence 
with  another.  And  it  makes  no  difference  in  the  essential  nature  of  the  rule  whether 
this  effect  is  fixed  absolutely  or  prima  facU :  it  gives  a  legal  definition.  Such  is  the 
nature  of  all  rules  to  determine  the  legal  effect  of  facts  as  contrasted  with  their  logical 
pffecL  To  prescribe  and  fix  a  certain  legal  equivalence  of  facts,  is  a  very  different 
thing  from  merely  allowing  that  meaning  to  be  given  to  them.  A  rule  of  presumption 
does  not  merely  say  that  such  and  such  a  thing  is  a  permissible  and  usual  inference 
from  other  facts,  but  it  goes  on  to  say  that  this  significance  shall  always,  in  the  ab- 
sence of  other  circumstances,  be  imputed  to  them,  —  sometimes  passing  first  through 
the  stage  of  saying  that  it  oiighl  to  be  imputed. 

I  have  already- said  that  the  nature  of  these  rules  is  brought  out  when  they  ripen 
from  being  a  mere  prima  facie  doctrine  into  an  absolute  and  incontrovertible  one. 
The  familiar  doctrine  about  prescription  used  to  be  put  as  an  ordinary  rule  of  presump- 
tion ;  in  twenty  years  there  arose  a  prima  fade  case  of  a  lost  grant  or  of  some  other 
legal  origin.  The  judges  at  first  laid  it  down  that,  if  unanswered,  twenty  years  of  ad- 
.  verse  possession  justified  the  iuference ;  then  that  it  "  required  the  inference,"  t.  e.,  it 
was  the  jury's  duty  to  do  what  they  themselves  would  do  in  settling  the  same  question, 
namely,  to  find  the  fact  of  the  lost  grant ;  and  at  last  this  conclusion  was  announced 
as  a  rule  of  the  law  of  property,  to  be  applied  absolutely. <  It  is  evident,  upon  reflection, 
that  the  rule  was  always  a  rule  of  property,  — after  it  ceased  to  be  a  mere  statement  of 
a  permissible  inference,  of  a  mere  truth  of  reason,  namely,  that  this  was  generally  a 
right  and  wise  conclusion.  When  the  judges  advised  the  jury,  and  afterwards  directed 
them  as  a  matter  of  legal  duty,  to  find  a  lost  grant  under  the  circumstances  indicated 

*  "  A  rule  of  construction  may  always  be  reduced  to  the  following  form :  certain 
words  and  expressions  which  may  mean  either  X  or  Y  shall  prima  facie  be  taken  to 
mean  X«  A  rule  of^sonstruction  always  contains  the  saving  clause :  *  unless  a  contrary 
intention  appear  *  .  .  .  though  some  rules  are  much  stronger  than  others  and  require 
a  greater  force  of  intention  in  the  context  to  control  them."  Hawkins,  Wills, 
Preface. 

«  6  App.  Cob.  740  ;  2  Greenl.  Ev.  s.  589. 

*  Stephen,  Dig.  Ev.  art.  1,  defining  "  Presumption." 

*  Dalton  V.  Angus,  6  App.  Cas.  740  ;  Wallace  r.  Fletcher,  30  N.  H.  434  ;  8  Gray's 
Cases  on  Property,  127  et  $eq.  ;  Loud.  &  N.  W.  Ry.  Co. ».  Com're,  75  L.  T.  R.  629, 
632,  per  Wills,  J. :  **  If  you  are  once  in  the  land  of  presumptions  and  things  that 
ought  to  be  supposed  (although  generally  speaking,  nobody  docs  suppose  that  they 
really  exist),  I  do  not  see  why  you  should  not  presume  a  grant  before  the  statute  of 
Quia  emptores  as  well  as  after."* 
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in  the  rale,  tbey  were  indeed  dealing  with  eridential,  secondary  facta,  and  they  adopted 
the  phraseology  of  reasoning  and  dmwing  infei^inces.  Bat  in  reality  they  were  laying 
down  a  rale  of  policy  ^  which  they  themselves  had  determined  to  apply,  and  which 
they  advised  and  directed  their  associates  in  administration,  the  jary,  —  their  co-ordi- 
nate, and,  in  a  degree,  their  sabordinate  associates,  —  also  to  apply ;  a  rule  which 
made  the  twenty  years'  open  and  uncontradicted  adverse  possession  a  bar.  Such  ad- 
vice and  such  direction  is  natural  and  desirable  when  a  presiding  learned  tribunal  is 
instructing  an  unlearned  one  whose  action  it  has  the  right  to  revise ;  for  the  adminis- 
tration of  the  law  should  be  kept  consistent.  In  such  cases  the  judges  accomplish, 
through  the  phraseology  and  under  the  garb  of  "  evidence,"  the  same  results  that  they 
have  loug  reached,  and  are  now  constantly  reaching,  by  the  directer  means  of  estoppel. 
The  modern  extensious*  of  this  doctrine  broaden  the  law  by  a  direct  application  of 
maxims  of  justice, >  —  a  simple  method,  and  worthy  of  any  judicial  tribunal  which 
rises  to  the  level  of  its  great  office ;  and  yet  one  not  quite  in  harmony  with  the  general 
attitude  of  the  common-law  courts  and  their  humble  phraseology  in  disclaiming  the 
office  of  legislation.  But  inasmuch  as  every  body  of  men  who  undertake  to  administer 
the  law  must,  in  fitting  it  to  the  ever-changing  combinations  of  fact  that  come  before 
them,  constantly  legislate,  incidentally  and  in  a  subsidiary  way,  it  is  best  that  this 
should  be  openly  done  ;  as  it  is  in  the  cautious  reaching  out  of  the  priuciple  of  es- 
toppel.  The  same  thing  has  taken  place  by  presumptions,  only  it  was  less  obvious. 
By  merely  handling  **  evidence,"  and  fixing  upon  it  a  given  quality,  the  judges'  dis- 
avowal of  any  right  to  make  the  law  has  seemed  to  moult  no  feather.'  .  .  . 

The  characteristic  of  all  these  instances  is  the  same.  Matter,  logically  evidential, 
has  become  the  subject  of  a  rule  which  directly,  although  only  prima  facU^  annexes  to 
it  legal  consequences  belonging  to  the  facts  of  which  it  is  evidence  ;  and  this  rule  takes 
its  place  in  the  substantive  law  as  a  subsidiary  proposition,  alongside  of  tlie  main  and 
fundamental  one,  as  an  aid  in  the  application  of  it.  The  law,  as  I  have  said,  is  always 
growing  in  this  way,  through  judicial  determinations  ;  for  the  application  of  the  ulti- 
mate rule  of  the  substantive  law  has  to  be  made  by  reasoning  ;  and  this  process  is  for- 
ever discovering  the  identity,  for  legal  and  practical  purposes,  of  one  state  of  things 
with  some  other.  Many  facts  and  groups  of  facts  often  recur,  and  when  a  body  of  men 
with  a  continuous  tradition  has  carried  on  for  some  length  of  time  this  process  of  rea- 
soning upon  facts  that  often  repeat  themselves,  they  cut  short  the  process  and  lay  down 
a  nile.  To  sach  facts  they  affix,  by  a  general  declaration,  the  character  and  operation 
which  common  experience  has  assigned  to  them.  Relating,  as  these  declarations  do,  to 
specified  facts,  and  groups  of  facts,  and  certain  aspects  and  consequences  of  them,  they 
belong  to  that  part  of  the  substantive  law  which  deals  with  these  particular  things ; 
and  as  has  been  truly  remarked,*  they  can  be  understood  only  in  connection  with  these 
branches  of  the  law.  They  do  not  belong  to  the  law  of  evidence.  When  it  is  said  that 
if  persons  contract  for  the  sale  of  a  specific  chattel,  it  is  presumed  that  the  title  passes  ; 
and  that  when  a  man  voluntarily  kills  another,  without  any  more  known  or  stated,  it 
is  presumed  to  be  murder  ;  and  that  when  a  written  communication  to  another  is  put 
in  the  mail,  —  properly  addressed,  and  postage  prepaid,  —  it  is  presumed  that  the 


1  See  Lord  Blackburn  in  Dalton  v.  Angus,  6  App.  Cas.  808  ti  seq. ;  and  Blackburn, 
J.,  in  Bryant  v.  Foot,  L.  R.  2  Q.  B.  161,  177.  Compare  Inndley,  L,  J.,  in  Saunders 
V.  Saunders,  [1897]  P.  89,  94. 

^  It  is  such  things  to  which  Mr.  Justice  Erie  refers  in  a  fine  passage  where  he 
8|>eaks  of  Lord  Mansfield  as  "  tracing  the  law  upon  the  question  [of  copyright  in 
Millar  v.  Taylor]  to  its  source  in  the  just  and  useful.  And  Lord  Mansfield's  authority 
in  this  matter  outweighs  that  of  Lords  Kenyon  and  Ellenborough,  not  only  .  .  .  but 
also  because  these  successors  of  Lord  Mansfield  appear  to  me  to  have  turned  away  from 
that  source  of  the  law  to  which  he  habitually  resorted  with  endless  benefit  to  his  conn- 
try."  Jefferys  v,  Boosey,  4  H.  L.  C.  p.  876.  See  James  C.  Carter,  "The  Provinces  of 
the  Written  and  the  Unwritten  Uw"  (New  York :  Banks  &  Brothers,  1889). 

•  E.  R.  Thnyer,  Judicial  I^jnslation,  5  Harv.  L.  Rev.  172. 

*  Supra  [PreL  Treat  Evid.],  818  n. 
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other  receives  it ;  and  that  when  one  has  been  al^nt  seven  years  and  no  knowledge 
of  Liiu  liad  by  those  who  would  naturally  know,  death  is  presumed  ;  in  these  cases, 
rightly  considered,  we  haye  (larticular  precepts  in  the  substautire  law  of  so  many 
different  subjects,  — of  property,  of  homicide,  of  notice,  and  of  persons. 

In  this  way,  through  rules  of  presumption,  vast  sections  of  our  law  have  aceumn- 
lated.  It  is  thus,  especially,  that  Lord  Mansdeld  and  others  conspired  with  the  mer- 
chants, and  transferred  their  usages  into  the  law.^  The  essential  nature  of  this 
projas,  as  I  have  said,  is  not  at  all  affected  by  the  fact  that  these  judicial  conclusions 
are  ooly  presumptive,  and  are  left  open  to  controversy.  That  is  not  an  unusual  form 
of  l^Lslation,  even  when  men  profess  to  be  legislating.  .  .  . 

I  have  been  speaking  of  rules  relating  to  specific  facts  or  groups  of  facts.  But 
sometimes  the  suppositions  of  fact  or  the  situation  dealt  with  are  not  referable  to  any 
one  branch  of  the  law,  but  spread  through  several  or  through  all  of  them.  Then  you 
have  a  general  principle  or  maxim  of  legal  reasoning.  There  are  many  of  these,  which 
pass  current  under  the  name  of  presumptions,  —  maxims,  ground  rules,  constantly  to 
be  remembered  and  applied  in  legal  discussion ;  such  as  those  familiar  precepts  that 
omnia  preesumuniur  rite  es»  acta,  probcUis  extremis  prcesumuntur  mediae  and  the  like. 
Of  tliis  nature  also  is  the  assumption  of  the  existence  of  the  usual  qualities  of  human 
beings,  such  as  sanity,  and  their  regular  and  proper  conduct,  their  honesty  and  con- 
formity to  duty.*  Often  these  maxims  and  ground  principles  get  expressed  in  this  form 
of  a  presumption  perversely  and  inaccurately,  as  when  the  mle  that  ignorance  of  the 
law  excuses  no  one,  is  put  in  the  form  that  every  one  is  presumed  to  know  the  law  ;  * 
and  when  the  doctrine  that  every  one  is  ehaigeable  with  the  natural  consequences  of 
his  conduct,  is  expressed  in  the  form  that  every  ohe  is  presumed  to  intend  these  con* 
sequences  ;  *  and  when  the  rule  that  he  who  holds  the  affirmative  must  make  out  his 
esse,  is  put  in  the  form  of  prcesamUur  pro  neganU.  The  form  of  these  statements  is 
often  a  mere  matter  of  convenience  or  habit ;  it  means  little.  In  whatever  form  they 
are  made  or  ought  to  be  made,  their  character  is  the  same,  that  of  general  maxims  in 
1^1  reasoning,  having  no  peculiar  relation  to  the  law  of  evidence. 

If,  now,  it  be  asked.  What  particular  effect  have  rules  of  presumption  in  applying 
the  law  of  evidence  ?  the  answer  seems  to  be  that  they  have  the  same  effect  (and  no 
other),  which  they  have  in  all  the  other  regions  of  legal  reasoning.  Their  effect  results 
necessarily  from  their  charasteristic  quality,  —  the  quality,  namely,  which  imputes  to 
certain  facts  or  groups  of  fact  a  prima  facie  significance  or  operation.  In  the  conduct, 
then,  of  an  argument,  or  of  evidence,  they  throw  upon  him  against  whom  they  oper- 
ate the  duty  of  meeting  this  imputation.  Should  nothing  further  be  adduced,  they 
may  settle  the  question  in  a  certain  way ;  and  so  he  who  would  not  have  it  settled  thus, 
must  show  cause.  This  appears  to  be  the  whole  effect  of  a  presumption,  and  so  of  a 
mle  of  presumption.  There,  are,  indeed,  various  rules  of  presumption  which  appear  to 
do  more  than  this,  —  to  fix  the  amount  of  proof  to  be  adduced,  as  well  as  the  duty  of 
adducing  it.  But  in  these  cases  also,  the  presumption,  merely  as  such,  goes  no  further 
than  to  call  for  proof  of  that  which  it  negatives,  i.«.,  for  something  which  renders  it 
probable.  It  does  not  specify  how  much  ;  whether  proof  beyond  a  reasonable  doubt  or 
by  a  preponderance  of  all  the  evidence,  or  by  any  other  measure  of  proof.  From  the 
nature  of  the  case,  in  negativing  a  given  supposition  and  calling  for  argument  or  evi- 
dence in  support  of  it,  there  is  meant  such  an  amount  of  evidence  or  reason  as  may 
render  the  view  contended  for  rationally  probable.    But  beyond  that,  a  presumption 

^  Campbeirs  Lives  of  the  Chief  Justices,  iii.  274-277  (London  ed.  1874). 

*  De  quolibet  homine  pngsumUur  quod  tU  hcntu  homo,  dontc  prdbetur  in  coiUtrarium, 
Bracton,  fol.  193. 

*  "  There  is  no  presumption  in  this  country  that  everybody  knows  the  law ;  it 
would  be  contrary  to  common  sense  and  reason  if  it  were  so."  Maule,  J.,  in  Martin- 
dale  0.  Falkner,  2  C.  B.  719.  [Quoted  with  approval  by  Blackburn,  J.,  in  R.  v.  Mayor 
of  Tewksbary,  L.  R.  8  Q.  B.  629.]  See  Lord  Esher,  in  BUckbum  v.  Vigors,  17 
Q.  B.  D.  553,  555-562. 

«  2  Steph.  UiBt  Or.  Law,  111. 
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seems  to  say  nothing.  When,  therefore,  we  read  that  the  contrary  of  any  particular 
presumption  must  be  proved  beyond  a  reasonable  doubt,  as  is  sometimes  said,  e,g.,  of 
the  "  presumption  of  innocence  "  ^  and  the  presumption  of  legitimacy,  it  is  to  be  rec- 
ognized that  we  have  something  superadded  to  the  rule  of  presumption,  namely,  an* 
other  rule  as  to  the  amount  of  evidence  which  is  needed  to  overcome  the  presumption  ; 
or,  in  other  words,  to  start  the  case  of  the  party  who  is  silenced  by  it.  And  so,  wher- 
ever any  specific  result  is  attributed  to  a  presumption  other  than  that  of  fixing  the  duty 
of  going  forward  with  proof.  This  last,  and  this  alone,  appears  to  be  the  characteristic 
and  essential  work  of  the  presumption.  It  is  the  substantive  criminal  law  and  the  sub- 
stantive law  as  to  persons  respectively  that  fix  the  rule  about  the  strength  of  conviction 
that  must  be  produced  in  the  mind  of  the  tribunal  in  order  to  hold  one  guilty  of  crime, 
or  to  find  a  child  born  in  wedlock  to  be  illegitimate. 

While  it  is  obvious,  then,  that  a  presumption,  i.  e.,  the  assumption,  intendment, 
taking-for-granted,  which  we  call  by  that  name,  accomplishes,  for  the  moment  at  any 
rate,  the  work  of  reasoning  and  evidence,  it  should  be  remarked,  as  I  have  said  before, 
that  neither  this  result,  nor  the  rule  which  requires  it,  constitutes,  in  itself,  either 
evidence  or  reasoning.  This  might  seem  too  plain  to  require  mention  if  it  were  not  for 
the  loose  phraseology  in  which  courts  sometimes  chai^  the  jury,  leaving  to  it  in  a 
lump  "all  the  evidence  and  the  presumptions,"  as  if  they  were  capable  of  being 
weighed  together  as  one  mass  of  probative  matter.  The  error  is  not  limited  to  trial 
ooui'ts.'  Such  a  remark  might  pass  as  merely  a  loose  and  inaccurate  way  of  saying  that 
it  accomplishes  the  result  of  evidence  or  reasoning,  if  it  were  not  that  sometimes  judges 
go  on  to  declare  that  the  presumption  is  in  itself  so  much  probative  matter,  to  be 
weighed  as  against  other  probative  matter,  i,  e.,  is  evidence  in  the  proper  sense  of 
the  word,  and  make  this  notion  the  basis  of  a  decision.  Such  an  error  is  quite  too 
grave  and  harmful  to  be  overlooked. 

The  discrimination  between  presumptions  of  law  and  what  are  infelicitously  termed 
presumptions  of  fact,  however  important  it  may  be  in  pleading  or  elsewhere,  is  one  of 
no  special  significance  in  the  law  of  evidence  ;  for  all  presumptions,  other  than  the 
mere  non-technical  recognition,  by  courts,  of  ordinary  processes  of  reasoning  are  the 
subject  of  rules  of  presumption,  and  these  rules,  of  whatever  varying  degrees  of  strin- 
gency and  exactness  of  application  they  may  be,  all  of  them,  belong  to  the  law  and  are 
rules  of  law.     They  may  or  may  not  be  enforced  by  courts  in  granting  a  new  trial.^ 

^  Steph.  Dig.  £v.  art.  94.  '*  Presumption  of  innocence.  If  the  commission  of  « 
crime  is  directly  in  issue  in  any  proceeding,  criminal  or  civil,  it  must  be  proved  beyond 
reasonable  doubt." 

'  People  17.  Cannon,  189  N.  Y.  82,  43, 47.  See  a  note  in  Charaberlayne's  edition  of 
Best  on  Evidence,  s.  296,  in  which  my  friend,  the  editor,  has  here  and  there,  by  per- 
mission, done  me  the  honor  of  a  quotation. 

»  See  Appendix  B  [Prel.  Treat.  Evid.]  for  some  notice  of  the  case  of  Coffin  v,  U.  S., 
156  U.  S.  482,  in  which  there  is  presented  a  wholly  untenable  exposition  of  what  is 
called  the  *'  presumption  of  innocence."  It  is  strangely  said  in  this  opinion  that  "  the 
fact  that  the  presumption  of  innocence  is  recognized  as  a  presumption  of  law  and  is 
characterized  by  the  civilians  as  a  presumptio  juris,  demonstrates  that  it  is  evidence  in 
favor  of  the  accused.  For  in  all  systems  of  law  legal  presumptions  are  treated  as  evi- 
dence giving  rise  to  resulting  proof  to  the  full  extent  of  their  legal  efficacy."  See 
infra,  [Prel.  Treat.  EvidJ  568.  .  .  .  [Stete  v,  Kennedy,  66  S.  W.  Rep.  298,  is  contra 
to  Coffin  V.  U.  S.  —  Ed.] 

«  Best,  Ev.  ss.  814,  821,  328,  327.  "  We  find  the  same  presumption  spoken  of  by 
judges  sometimes  as  a  presumption  of  law,  sometimes  as  a  presumption  of  fact,  some- 
times as  a  presumption  which  juries  should  be  advised  to  make,  and  sometimes  as  one 
which  it  was  obligatory  on  them  to  make,"  The  discussion  of  the  general  subject  of 
presumptions,  in  our  books,  and  the  attempted  classifications,  are  for  the  most  part 
singularly  ineiTective.  See,  for  example,  the  works  of  Best  and  Matthews,  and  the 
ordinary  treatment  of  the  subject  by  our  courts,  e.  g.,  by  Scott,  J.,  in  a  sound  opinion 
in  Howe  v.  Barret,  28  Mo.  888. 
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Bat  the  essential  character  and  operation  of  presamptions,  ao  far  as  the  law  of  evidence 
is  concerned,  is  in  all  cases  the  same,  whether  they  be  called  by  one  name  or  the  other ; 
that  is  to  say,  they  tlirow  upon  the  party  against  whom  they  work,  the  duty  of  going 
forward  with  the  evidence  ;  and  this  operation  is  all  their  effect,  r^rded  merely  in 
their  character  as  presumptions.    .  .  . 

It  is  one  of  the  commonest  of  errors  to  misapprehend  the  scope  and  limitations  of 
the  ordinary  rules  and  maxims  of  presumption  ;  and  to  attribute  to  them  a  mistaken 
quality  and  force.  They  are,  as  we  have  seen,  merely  prima  fads  precepts ;  and  they 
presuppose  only  certain  specific  and  expressed  facts.  The  addition  of  other  facts,  if 
they  be  such  as  have  evidential  bearing  may  make  the  presumption  inapplicable.  All 
is  then  tamed  into  an  ordinary  question  of  evidence,  and  the  two  or  three  general  facts 
presiippoeed  in  the  rule  of  presumption  take  their  place  with  the  rest,  and  operate,  with 
their  own  natural  force,  as  a  part  of  the  total  mass  of  probative  matter.  Of  course  the 
considerations  which  have  made  these  two  or  three  facts  the  subject  of  a  rule  of  pre- 
sumption may  still  operate,  or  may  not,  to  emphasize  their  quality  as  evidence ;  but 
the  main  point  to  observe  is,  that  the  rule  of  presumption  has  vanished.'  For  example, 
in  the  first  of  the-settlement  cases  above  mentioned  [R.  v.  Twyning,  2  B.  &  Aid.  386] 
the  supposed  rule  of  presumption  as  to  the  continuance  of  life  for  seven  years  (since 
repudiated  in  England)  dealt  only  with  the  general  and  colorless  supposition  of  absence 
not  heard  from.  It  did  not  snppose  going  abroad  in  the  military  service.  —  TuAYSBy 
Prel,  Treat,  Evid.  314-319,  326-327,  335-339,  346. 

In  exercising  their  presiding  function,  the  judges  have  had  to  invoke  presumptions 
and  to  lay  down  rules  of  presumption.  They  have  thus,  imperceptibly  and  inevitably, 
modified  the  jury's  action  in  dealing  with  questions  of  fact,  and  have  narrowed  the 
number  and  range  of  questions  coming  under  the  jury's  control.  These  presumptions 
are  sometimes  not  so  much  rules  of  law,  as  formulated  advice,  indicating  what  judges 
recognize  as  permissible  or  desirable  in  the  jury  ;  but  often  they  are  strictly  rules  for 
the  decision  of  questions  of  fact.  ...  It  is  the  characteristic  of  a  presumption,  in  desl* 
ing  with  a  disputed  question  of  fact,  to  make  a  prima  facie  decision  of  the  question. 
In  the  long  history  of  trial  by  Jury  this  process  has  forever  gone  on,  sometimes  as  a 
mere  natural,  unobserved  step  in  the  work  of  a  tribunal  which  regards  precedent  and 
seeks  for  consistency  in  administration,  sometimes  as  a  sharp  and  short  way  of  bridling 
the  jury.  Such  things  were  done  as  being  mere  administration  ;  as  rightly  belonging 
to  officials  who  had,  what  the  juries  had  not,  the  responsibility  of  supervising  the  con- 
duct of  judicature,  and  of  securing  the  observance,  not  merely  of  the  rule  of  law,  but 
of  the  rale  of  right  reason.  None  the  less,  however,  are  we  to  notice  that  the  actual 
working  of  this  process  has  transferred  a  great  bulk  of  matter  of  fact  from  the  jury  to 
the  court  by  the  simple  stroke  of  declaring  that  it  shall  no  longer  be  dealt  with  merely 
as  matter  of  fact,  but  shall  be  the  subject  of  rules, —  rules  of  practice,  niles  of  good 
sense,  primxtfade  rules  of  law,  even  conclusive  rules  of  law  ;  even  so  far  do  the  courts 
go  in  this  process.  In  cases  of  prescriptive  rights,  for  instance,  it  was  perceived  how 
hard  it  often  is  to  prove  them,  propter  hrtotm  hominum  vitam,  end  the  judges  estab- 
lished the  rule  that  when  once  you  had  given  evidence  running  back  through  the  term 
of  living  memory,  the  rest  of  the  long  period  of  legal  memory  might  be  spanned  by  a 
presumption.  It  was  admitted  to  be  a  question  of  fact  and  for  the  jury,  whether  the 
truth  was  so  or  not ;  but  the  judges  were  not  content  to  leave  it  there  ;  for  a  grave 
matter  of  policy  was  involved,  and  immense  property  interests ;  and  they  perceived  the 
very  slender  proportions  of  the  evidence.  '*  No  doubt,"  said  Mr.  Justice  Blackburn,' 
"  nsage  for  the  last  fifty  or  sixty  years  would  be  some  evidence  of  usage  seven  hundred 


1  Supra  [Prel.  Treat.  Ev)d.l,  336, 

*  [Haynes  v.  Doroan,  80  L.  T.  Rep.  569,  578  (1899).] 

•  Bryant  v.  Foot,  L.  R.  2  Q.  B.  p.  172 ;  Jenkins  v.  Harvey,  1  Cr.  M.  &  R.  877. 
"  Fresnmptions  do  not  always  proceed  on  a  belief  that  the  thing  presumed  has  actually 
taken  place.    Grants  are  frequently  presumed  .  .  .  from  a  principle  of  quipting  the 

•    Per  Sir  Wm.  Grant,  M.  B.,  in  Hillary  t7.  Waller,  12  Ves.  239,  252. 
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years  ago ;  bat  if  the  qaestion  is  to  be  considered  as  an  ordinary  question  of  fact,  I  cer- 
tainly, for  one,  would  very  seldom  find  a  verdict  in  support  of  the  right  as  in  fact  so 
ancient."  And  so,  in  such  cases,  the  judges  instructed  the  jury  that  they  "  ought "  to 
find  what  was  thus  presumed ;  and,  what  was  more,  they  enforced  this  duty  on  the 
triers  offset,  whether  nisiprius  judges  or  juries,  by  granting  new  trials  if  it  was  dis- 
regarded. —  Thayek,  Frel.  Treat.  Evid,  212-213. 

In  Hardy's  Case^  24  HoweU's  St.  Tr.  1361  (1794),  L.  C.  J.  Et«e, 
in  charging  the  jurj^  said :  ^'  The  conspiracy  to  depose  the  king  is  evi- 
dence of  compassing  and  imagining  the  death  of  the  king,  conclusive 
in  its  nature,  so  conclusive  that  it  is  become  a  presumption  of  law, 
which  is  in  truth  nothing  more  than  a  necessary  and  violent  presump- 
tion of  fact,  admitting  of  no  contradiction.  Who  can  doubt  that  the 
natural  person  of  the  king  is  immediately  attacked  and  attempted  by 
him  who  attempts  to  depose  him." 

In  John  Home  Took^s  Case^  25  How.  St.  Tr.  1  (1794),  the  same 
judge  charged  the  jury  thus :  ''  It  was  not  denied,  and  it  was  impossible 
that  it  could  be  denied,  that  a  jury  ought  to  find  that  he  who  means  to 
depose  the  king  compasses  and  imagines  the  death  of  the  king ;  it  is  in 
truth  a  presumption  of  fact  arising  from  the  circumstance  of  intending 
to  depose,  so  undeniable  and  so  conclusive,  that  the  law  has  adopted  it 
and  made  it  a  presumption  of  law ;  and  it  is  in  that  manner  that  the 
law  has  pronounced  that  he  who  means  to  depose  the  king  has  com- 
passed and  imagined  the  death  of  the  king.  All  the  writers  state  the 
law  to  be  so ;  every  one  of  those  whose  names  have  been  mentioned, 
and  whose  general  doctrines  were  also  quoted,  concludes  with  saying, 
that  as  to  the  case  of  a  conspiracy  to  depose  the  king,  that  that  is  a 
decisive  overt  act  of  compassing  the  death  of  the  king.''  ^ 

In  LordMorley^B  Case^  Kelyng,  53  (1666),  it  is  said:  "Memoran- 
dum, That  upon  Saturday,  the  28  of  April,  1666,  An.  18  Car.  2,  all  the 
judges  of  England  .  .  .  met  together  at  Serjeant's  Inn  in  Fleet  Street, 
to  consider  of  such  things  as  might  in  point  of  law  fall  out  in  the  trial 
of  the  Lord  Morley,  who  was  on  Monday  to  be  tried  by  his  peers  for  a 
murder,  and  we  did  all  una  voce  resolve  several  things  following: 
.  .  .  And  we  were  all  of  opinion  that  the  Statute  of  I.  Jac'  for  stab- 

*  For  other  instances  of  "conclusive  presumptions,*'  see  Foster  v.  Com.,  96  Va.  806 
(1898),  and  Straker  v.  Ins.  Co.,  101  Wis.  413  (1898).  — Ed. 

«  Statute  2  James  I.  ch.  8,  §  2  (1604).  ..."  Every  person  and  persons  which 
after  one  month  next  ensuing  the  end  of  this  present  session  of  parliament,  shall  stab 
or  thrust  any  person  or  persons  that  hath  not  then  any  weapon  drawn,  or  that  hath  not 
then  first  stricken  the  party  which  shall  so  stab  or  thrust,  so  as  the  person  or  pei^sons 
so  stabbed  or  thrust  shall  thereof  die  within  the  space  of  six  months  then  next  follow- 
ing, although  it  cannot  be  proved  that  the  same  was  done  of  malice  forethought,  yet 
the  party  so  offending,  and  being  thereof  convicted  by  verdict  of  twelve  men,  confession 
or  otherwise  according  to  the  laws  of  this  realm,  shall  be  excluded  from  the  benefit  of 
his  or  their  clergy,  and  suffer  death  as  in  case  of  wilful  murder."  See  Barrington's 
Obnervations  on  the  Stat.  421.  —  £d.  - 
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bing  a  man  not  having  first  struck,  nor  haying  any  weapon  drawn,  was 
only  a  declaration  of  the  common  law  [o|>erating  through  what  is  called 
the  '  presumption  of  malice '] ,  and  made  lo  prevent  the  incon veniencies 
of  juries^  who  were  apt  to  believe  that  to  be  a  provocation  to  extenuate 
a  murder  which  in  law  was  not" 

In  T.  B.  32  &  33  Edw.  1. 60  (1304),  Hengham,  C.  J.,  said :  ''  I  knew 
once  of  a  woman  bringing  an  assise  of  mortdancestor  on  the  death  of 
her  father,  etc.,  and  the  tenant  saying  that  she  was  not  the  next  heir. 
The  Jury  came  and  said  that  the  father  of  her  who  brought  the  assise, 
after  he  had  married  her  mother  went  over  sea  and  stayed  there 
three  years.  That  afterwards,  when  he  came  into  his  own  country, 
he  found  there  this  same  woman  who  brought  the  assize,  —  born 
onlj'  a  month  before  his  return  to  the  house.  Wherefore  the  Jurors 
said  expressly  that  she  was  not  the  next  heir  because  she  was  not  his 
daughter,  etc.  But  nevertheless,  because  the  private  affairs  of  a  man 
and  his  wife  cannot  be  known,  —  for  he  may  have  come  into  the  coun- 
try by  night  before  and  begotten  this  woman  upon  his  wife,  —  it  was 
awarded  by  the  Justices  that  she  should  recover."  ^ 

In  the  Banbury  Peerage  Ca$e^  partially  reported  in  1  Sim.  &  Stnart, 
153  (1811),  the  House  of  Lords,  in  answer  to  certain  questions  on  the 
subject  of  legitimacy,  put  by  them  to  the  Judges,  received  answers, 
among  others,  as  follows : '  ''  The  Lord  Cliief  Justice  of  the  Couii;  of 
Common  Fleas  [Sir  James  Mansfield]  having  conferred  with  his  breth- 
ren, stated  that  they  were  unanimously  of  opinion, 

^*'  That  the  presumption  of  legitimacy  arising  from  the  birth  of  a 
child  during  wedlock,  the  husband  and  wife  not  being  proved  to  be 
imix>tcnt,  and  having  opportunities  of  access  to  each  other,  during  the 
period  in  which  a  child  could  bo  begotten  and  born  in  the  course  of 
nature,  may  be  rebutted  by  circumstances  inducing  a  contrary  pre- 
sumption ;**  and  gave  his  reasons. 

'^  That  the  fact  of  the  biKh  of  a  child  from  a  woman  united  to  a  roan 
by  lawful  wedlock  is  generally,  by  the  law  of  England,  prima  facie 
evidence  that  such  child  is  legitimate. 

**  That  in  ever}'  case  in  which  there  is  prima  facie  evidence  of  any 
right  existing  in  any  person,  the  onus  probandi  is  alwaj's  u^)on  the 
person  or  paity  calling  such  right  in  question. 

'^  That  such  prima  fade  evidence  of  legitimacy  may  always  be  law- 

1  For  the  trne  natare  of  the  presnmption  of  legitimacy,  nee  liord  Ellenborough's 
opiBion  in  The  King  o.  Lnppe,  8  East,  193.    Compare  Prel.  Treat  £vid.  384.  —  Ed. 

'  In  affirming  the  decision  in  Head  v.  Head,  in  s.  o.  on  appeal,  1  Turner  &  Russell, 
138,  140,  in  which  these  answers  were  referred  to.  Lord  Eldon  points  oat  the  merely 
adyisory  character  of  such  judicial  responses.  The  questions  in  such  cases,  he  says,  are 
made  to  approximate  the  real  questions  in  the  case,  but  '*  cannot  be  the  very  questions 
which  the  House  is  called  upon  to  decide."  The  answers  of  the  judges,  therefore, 
**  although  entitled  to  the  greatest  respect,  ...  are  not  to  be  considered  as  judicial 
decisions."  —  En. 
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fully  rebutted  by  satisfactory  evidence  that  such  access  did  not  take 
place  between  the  husband  and  the  wife  as,  by  the  laws  of  nature,  is 
necessary  in  order  for  the  man  to  be^  in  fact,  the  father  of  the  child.*'  ^ 


BRYANT  V.  FOOT. 

Queen's  Bench.     1867. 

[Reported  L,  /?.  2  Q.  B.  161.2] 

An  issue  was  directed  by  Blackburn,  J.,  to  try  the  question  whether 
13«.  (or  10«.  for  the  rector  and  38.  for  the  clerk)  was  the  legal  fee  or 
accustomed  duty  payable  on  the  celebration  of  a  marriage  in  the  parish 
church  of  Horton,  in  the  county  of  Bucks,  or  whether  there  was  on  such 
marriage  any  legal  or  accustomed  fee,  and  if  any,  of  what  amount. 

On  the  trial  of  the  issue  a  special  case  was  ordered  to  be  stated  for 
the  opinion  of  the  court. 

As  far  back  as  the  year  1808,  and  from  that  year  down  to  the  year 
1854,  the  fee  paid  on  tiie  marriage  of  a  man  and  a  woman  in  the  parish 
church  of  Horton  (except  in  the  cases  specified,  and  exclusive  of  the 
fee  paid  for  publication  of  banns)  was  cither  I3s,  6 J.  or  13$.  But  the 
fee  most  frequently  paid  on  such  marriages  during  the  above  period  was 
13^.,  that  is,  10«.  for  the  rector  and  3^.  for  the  clerk.  .  .  . 

The  court  having  libert}'  to  draw  all  inferences  of  fact,  the  question 
for  the  opinion  of  the  court  was,  how,  upon  the  facts  stated^  the  verdict 
is  to  be  entered  upon  the  issue. 

Meliishj  Q.  C.  {Keane^  Q.  C,  and  Macnamara  with  him) ,  for  the 
plaintiff. 

O^MaJley^  Q.  C.  (-4.  J.  Stephens^  Q.  C,  and  Prideaux  with  him), 
for  the  defendant  ... 

Blackburn,  J.  In  this  case  the  question  is,  whether  it  is  proved 
that  a  fee  is  due  to  the  rector  of  Horton  on  the  marriage  of  a  man  and 
woman  in  the  parish  church  of  that  parish.  The  evidence  has  been 
taken  by  an  arbitrator,  and  stated  in  a  case  on  which  this  court  is  to 
determine  whether  there  is  such  a  legal  fee  or  not,  the  court  having 
power  to  draw  all  inferences  of  fact. 

The  substance  of  what  is  found  is,  that  there  is  no  evidence  at  all  of 
what  was  the  practice  before  the  year  1808,  but  that,  from  that  year 
down  to  the  commencement  of  the  present  dispute,  a  fee  of  13a.,  viz. 
10a.  to  the  rector  and  3a.  to  his  clerk,  has  been  almost  uniformly  paid  ; 
in  a  few  instances  the  sum  has  been  slightly  larger,  and  in  one  instance 

1  "  When  the  judges,  in  the  Banbury  Case,  spoke  of  satisfactory  evidence  upon  this 
subject,  they  must  be  understood  to  have  meant  such  evidence  as  would  be  satisfactory, 
having  regard  to  the  special  nature  of  the  subject.'  Leach,  Y.  C,  in  Head  v.  Head, 
2  Sim.  &  Stuart,  150, 152.  The  rule  is,  that  to  overcome  the  "presumption  of  legiti- 
macy," the  proof  must  be  beyond  reasonable  doubt.  —  Ed. 

'  A  part  of  the  case  is  omitted.  —  Ed. 
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—  and  in  one  only  —  it  was  less  than  ld«.,  being  in  that  ease  10^.  6d» 
I  think  the  fair  inference  of  fact  to  he  drawn  from  this  is,  that,  as  far 
back  as  Hving  memory  goes,  the  fee  of  13^.  has  been  taken  in  this  parish 
as  a  fee  of  right  payable  on  a  marriage ;  and  I  have  no  hesitation  in 
drawing  the  inference  of  fact  that  the  same  fee  was  taken  before  1808, 
when  the  evidence  begins,  though  there  is  no  further  proof  of  that  fact 
than  that  it  was  taken  then  and  ever  since. 

Marriage  fees  are  not  due  of  common  right,  but  by  immemorial  cus- 
tom in  a  parish  a  reasonable  fee  may  be  due  there.  This  was  not  dis- 
puted on  the  argument ;  the  contention  on  the  part  of  the  plaintiff  was, 
that  the  evidence  here  established  the  fee  of  13s.  or  none,  and  that  13^., 
which,  even  in  modem  times,  is  a  considerable  fee,  must  in  the  times 
before  legal  memory  —  that  is  to  say,  before  1189,  in  which  3*ear  Rich- 
ard I.  began  to  reign  —  have  been  so  excessive  that  this  court,  as  a 
jury,  ought,  in  analogy  to  the  oases  in  which  moduses  have  been  upset 
on  the  ground  of  rankness,  to  draw  the  conclusion  of  fact  that  the 
fee  originated  since,  or  ought,  as  a  court  of  law,  to  hold  the  custom 
bad,  on  the  ground  that  such  a  fee  was  then  at  least  excessive  and 
unreasonable. 

If  this  issue  had  gone  to  trial  in  the  ordinary  way,  I  think  the  ques- 
tion must  have  t>een  left  to  the  jur}'.  I  think  that  the  judge  must  have 
told  them  that,  where  a  right  is  shown  to  have  been  enjoyed  by  usage 
as  of  right  as  far  back  as  evidence  goes,  a  presumption  is  raised  in  favor 
of  that  right,  that,  if  it  could  have  a  legal  origin,  it  in  fact  had  one ; 
and  therefore  that,  in  this  case,  a  presumption  arose  on  which  the}' 
would  be  warranted  in  finding  this  fee  to  have  been  taken  before  the 
time  of  legal  memory ;  but  I  think  that  he  must  also  have  told  them 
that  the  presumption  was  not  one  of  law,  but  was  a  presumption  of  fact, 
capable  of  being  rebutted,  and  that  the  amount  of  the  fee  was  some 
evidence  against  that  presumption.  It  would  be  proper  in  him  to  give 
them  advice  as  to  the  degree  of  weight  that  they  should  give  to  the  pre- 
sumption in  favor  of  the  long  continued  usage,  and  how  much  they 
should  require  to  be  proved  in  order  to  rebut  it ;  and  as  the  jury  would 
on  such  a  point  be  properly  much  influenced  by  the  advice  thus  given, 
probably  the  verdict  would  in  substance  be  determined  by  the  opinion 
of  the  judge.  In  the  present  case,  where  the  judges  themselves  are  to 
find  the  facts,  the  whole  question,  in  my  mind,  depends  on  what  is  the 
advice  that  should  thus  be  given  by  us  as  judges  to  ourselves  as  jurors. 
Now,  if  the  proper  consideration  is  merely  whether  the  same  usage 
proved  to  have  long  continued  in  modern  times  did  in  fact  prevail 
before  the  reign  of  Richard  I.,  I  think  very  few  prescriptive  rights 
could  be  established. 

No  doubt  usi^e  for  the  last  fifty  or  sixty  years  would  be  some  evi- 
dence of  usf^e  700  years  ago,  but  if  the  question  is  to  be  considered 
as  an  ordinary  question  of  fact,  I  certainlj*  for  one  would  very  seldom 
find  a  verdict  in  support  of  the  right  as  in  fact  so  ancient  I  can  hardly 
believe,  for  instance,  that  the  same  fees  in  courts  of  Justice  which  were 
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till  recently  received  by  the  officers  as  ancient  fees  attached  to  their 
ancient  offices  were  in  fact  received  700  years  ago ;  or  that  the  city  of 
London  took  before  the  time  of  Richard  I.  the  same  payments  for  meas- 
uring corn  and  coals  and  oysters  that  they  do  now.  I  have  no  doubt 
the  city  of  Bristol  did  levy  dues  in  the  Avon  before  the  time  of  legal 
memory,  and  that  the  ma3*or,  as  head  of  that  corporation,  got  some  fees 
at  that  time ;  but  I  can  hardly  bring  myself  to  believe  that  the  mayor  of 
Bristol  at  that  time  received  58.  a  year  from  every  ship  above  sixt}*  tons 
burthen  which  entered  the  Avon ;  yet  the  claim  of  the  city  of  Bristol  to 
their  ancient  mayor's  dues,  of  which  this  is  one,  was  established  before 
Lord  Tenterden,  in  1828.  I  think  the  only  way  in  which  verdicts  in 
support  of  such  claims,  and  there  are  many  such,  could  have  properly 
been  found,  is  by  supposing  that  the  jury  were  advised  that,  in  favor  of 
the  long  continued  user,  a  presumption  arose  that  it  was  legal,  on  which 
they  aught  to  find  that  the  user  was  immemorial,  if  that  was  necessary 
to  legalize  it,  unless  the  contrary  was  proved;  that  presumption  not 
being  one  purely  of  fact,  and  to  be  acted  on  only  when  the  jury  really 
entertained  the  opinion  that  in  fact  the  legal  origin  existed  This  was 
stated  by  Parke,  B.,  on  the  first  trial  of  Jenkins  v.  Harvey^  1  C.  M. 
&  R.  894,  as  being  his  practice,  and  what  he  considered  the  correct 
mode  of  leaving  the  question  to  the  jury ;  and  that  was  the  view  of  the 
majority  of  the  judges  in  the  Court  of  Exchequer  Chamber  in  Shepliard 
V.  Payne,  16  C.  B.  n.  s.  132 ;  33  L.  J.  C.  P.  158.  This  is  by  no 
means  a  modem  doctrine ;  it  is  as  ancient  as  the  time  of  Littleton,  who, 
in  his  Tenures,  §  170,  sa3*s  that  all  are  agreed  that  usage  since  the  time 
of  Richard  I.  is  a  title ;  some,  he  says,  have  thought  it  the  only  title  of 
prescription,  but  that  others  have  said  ''  that  there  is  also  another  title 
of  prescription  that  was  at  the  common  law  before  any  statute  of  limi- 
tation of  writs-,  etc. ,  and  that  it  was  where  a  custom  or  usage  or  other 
thing  hath  been  used  for  time  whereof  mind  of  man  runneth  not  to  the 
contrary.  And  they  have  said  that  this  is  proved  hy  the  pleading  where 
a  man  will  plead  a  title  of  prescription  of  custom.  He  shall  say  that  such 
custom  hath  been  used  from  time  whereof  the  memory  of  men  runneth 
not  to  the  contrary,  that  is  as  much  as  to  sa}',  when  such  a  matter  is 
pleaded,  that  no  man  then  alive  hath  heard  any  proof  of  the  contrary, 
nor  hath  no  knowledge  to  the  contrary ;  and  insomuch  that  such  title 
of  prescription  was  at  the  common  law,  and  not  put  out  by  anj-  statute, 
ergo,  it  abideth  as  it  was  at  the  common  law ;  and  the  rather  that  the 
said  limitation  of  a  writ  of  right  is  of  so  long  time  past  Ideo  qucere 
de  hoc" 

It  is  practically  the  same  thing  whether  we  say  that  usage  as  far  back 
as  proof  extends  is  a  title,  though  it  does  not  go  so  far  back  as  tlie  year 
1189  ;  or  that  such  usage  is  to  be  taken  in  the  absence  of  proof  to  the 
contrary  to  establish  that  the  usage  began  before  that  year ;  and  cer- 
tainly the  lapse  of  400  years  since  Littleton  wrote  has  added  force  to 
the  remark,  '*  the  rather  that  the  limitation,  of  a  writ  of  right  is  of  so 
long  time  past"    But  either  way,  proof  that  the  origin  of  the  usage  was 
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fiince  that  date,  puts  an  end  to  the  title  by  prescription ;  and  the  ques- 
tion comes  round  to  be  whether  the  amount  of  the  fee,  viz.  13«.,  is  by 
itself  sufficient  proof  that  it  must  have  originated  since.  In  Shephard 
V.  Payne^  12  C.  B.  n.  s.  433 ;  31  L.  J.  C.  P.  304,  the  Court  of 
Common  Pleas  dealt  thus  with  this  argument,  founded  on  the  facts  of 
that  case,  that  there  was  evidence  that  the  fee  had  varied  in  amount, 
and  that  considering  the  increase  of  the  value  of  monej'  since  the  epoch  of 
legal  memor}*,  the  claim  was  rank.  ^*  This  reasoning,  however,  if  appli- 
cable to  such  a  fee,  is  not  conclusive  of  the  present  case ;  for  a  fee  need 
not  be  of  a  fixed  and  ascertained,  but  ma}'  be  of  a  reasonable  amount ; 
and  exercising  the  power  conferred  upon  us  by  the  case  to  draw  infer- 
ences of  fact,  we  may  conclude  that  if  the  claim  can  be  sustained  in 
point  of  law,  it  was  in  fact  for  a  reasonable  fee."  There  are,  no  doubt, 
authorities  to  the  effect  that  prescriptive  claims  must  be  certain ;  and 
those  authorities  made  some  of  the  Judges  in  the  Exchequer  Chamber 
unwilling  to  affirm  this  doctrine  unnecessarily ;  but  they  did  not  dissent 
from  or  overrule  it,  and  my  Brother  BramwcU  preferred  to  base  his 
judgment,  affirming  that  of  the  Common  Pleas  on  their  masoning, 
rather  than  on  that  which  seemed  to  the  majorit}'  of  the  Exchequer 
Chamber  to  render  it  unnecessary  to  decide  the  point.  I  think  that  if 
a  custom  before  legal  memory  to  take  a  reasonable  fee  which  in  pro- 
cess of  time  has  got  taxed  and  fixed  at  13^.  is  good,  the  doctrine  is  as 
applicable  in  the  present  case,  where  the  fee  is  payable  by  the  individual 
parishioner,  as  in  j3hq>hard  v.  JPayne,  12  C.  B.  n.  s.  414 ;  81  L.  J. 
C.  P.  297,  though  the  fee  was  there  payable  by  the  parish  officer  on 
behalf  of  the  whole  inhabitants. 

But  even  on  the  supposition  that  the  law  requires  an  immemorial  fee, 
in  onler  to  be  valid,  to  have  been  at  all  times  fixed  in  monej's  num- 
bered, I  think  that,  in  according  with  the  general  practice  of  judges 
for  many  years,  we  ought  to  advise  ourselves  as  jurors  to  give  such 
weight  to  the  presumption  arising  from  long  continued  enjoyment  as  to 
find  the  usage  immemorial,  unless  there  is  proof  showing  clearly  that 
it  could  not  be.  The  cases  before  Lord  Tenterden's  Prescription  Act 
are  to  be  found  collected  in  Seijeant  Williams's  note  to  Yard  v.  Ford^ 
2  Wms.  Saund.  174.  They  show  that  though  enjoyment  for  a  period  fall- 
ing short  of  that  since  legal  memorj'  was  not  a  title,  but  only  evidence 
of  a  title,  yet  jurors  were  directed  to  find  such  a  title,  though  they  never 
could  have  believed  it  existed  in  fact.  This  had  gone  so  far  that  in 
JPentcarden  v.  Ching^  M.  &  M.  400,  where  there  was  a  plea  of  ''an 
ancient  window,"  and  the  evidence  showed  that  the  window  was  onlv 
twenty-two  3'ears  old,  Tindal,  C.  J.,  refused  to  direct  a  verdict  on  the 
ground  of  the  variance,  saying,  '^  The  question  is  not  whether  the  win- 
dow is  what  is  strictly  called  ancient,  but  whether  it  is  such  as  the  law 
in  indulgence  to  rights  has  in  modem  times  so  called,  and  to  which  the 
defendant  has  a  right,  for  this  is  the  substance  of  the  plea."  This  rul- 
ing, perhaps,  might  be  questioned,  but  it  shows  what,  in  the  opinion 
of  a  very  learned  and  cautious  pleading  Judge,  was  the  substantial 
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question.  The  Prescription  Act  has  in  many  cases  rendered  it  un- 
necessar}'  to  resort  to  the  old  doctrine,  but  in  such  a  ease  as  the  present 
we  must  do  so,  and  inquire  whether  the  plaintiff  has  satisfied  the  onus 
cast  on  him  of  rebutting  the  presumption  arising  from  continued  en- 
joyment merely  by  the  argument  arising  from  the  amount  of  the  fee. 

I  must  first  observe,  that  though  in  many  cases  the  amount  of  a 
modus,  or  as  it  is  called,  its  rankness^  was  held  sufficient  to  rebut 
the  proof  of  its  antiquit}*,  yet,  as  far  as  I  know,  that  reasoning  has 
never  been  acted  on  in  any  case  except  that  of  n  modus  decimandi  /  for 
what  is  said  b3'  Lord  Campbell  in  Traheme  v.  Oardner^  5  £.  &  6. 
940 ;  25  L.  J.  Q.  B.  205,  is  entirely  obiter.  At  the  same  time,  I  must 
acknowledge  that  I  do  not  see  on  what  principle  it  could  properly*  be 
evidence  on  which  the  jury  might  properly  be  advised  to  act  in  such  a 
case  and  not  in  others. 

I  But  I  think  the  evidence  against  the  antiquit}'  of  a  right  arising  from 
the  change  of  the  value  of  money  very  unsatisfactory.  From  what  was 
said  by  Parke,  B.,  in  delivering  judgment  in  the  fii*st  case  of  JenJdna 
v.  Harvey y  ''  Upon  the  correctness  of  the  reasoning  drawn  from  the 
fact  of  the  value  of  money,  great  doubt  may  be  entertained/'  he  seems 
to  have  participated  in  this  opinion.  .  .  . 

But  I  find  no  cases,  except  those  of  modnses,  in  which  the  amount 
of  the  payment  has  alone  been  held  sufficient  to  rebut  the  presumption 
of  immemorial  antiquity;  and  there  arc  so  many  vested  rights  that 
have  been  undisputed,  or  if  disputed,  established,  though  the  rankness, 
if  a  sufficient  objection,  would  be  patent,  that  I  think  the  cases  as  to 
moduses  must  be  taken  to  establish  an  exception  from  the  general  rule, 
—  an  anomalous  and  illogical  exception,  I  agree,  —  and  that,  in  all 
other  cases,  the  course  of  the  judges  has  been,  not  to  direct  juries  to 
consider  the  rankness  or  large  amount  of  a  customary  payment,  shown 
to  have  been  in  fact  taken  as  of  right  as  long  as  living  memory  or  evi- 
dence goes,  as  alone  enough  to  rebut  the  pi*esumption  that  the  usage 
had  a  legal  origin.    The  effects  of  a  contrary  decision  on  vested  inter- 

(  ests  will  be  very  startling ;  for  there  can  seldom  be  a  payment  of  suffi- 
cient amount  to  make  it  worth  while  to  collect  in  modern  times,  and  j'et 
not  so  large  as  to  be  open  to  the  objection  of  i-ankness.  I  think  that 
the  judges,  from  the  time  of  Littleton  downwards,  have  been  desirous 
to  make  the  law  reasonable  and  practically  just,  and  have,  to  some  ex- 
tent, succeeded  in  this ;  and  though  this  ma}'  have  been  originally  a 
judicial  usurpation,  I  am  very  unwilling  to  undo  what  they  have  done, 
and  recur  to  antiquated  unreason.  I  think,  therefore,  that  in  finding  the 
facts  in  this  case,  I  ought  to  give  so  much  weight  to  the  presumption 
in  favor  of  the  vested  enjoyment  as  of  right,  and  so  little  to  the  change 
in  the  value  of  money,  that  I  ought  to  find  this  usage  immemorial  and 
this  fee  ancient.  If  the  fact  that  the  fee  is  ancient  be  once  found,  then 
I  think  the  court,  as  a  matter  of  law,  must  make  ever}-  presumption  in 
favor  of  it,  if  it  could  have  a  legal  origin.  I  think,  therefore,  that  our 
judgment  ought  to  be  in  favor  of  the  defendant 
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CocKBURN,  C.  J.  Tbe  question  in  this  case  is  whether  a  claim,  made 
by  tlie  rector  of  tbe  parish  of  Horton  to  a  fee  of  10a.  for  himself  and  3«. 
for  tiie  clerk  on  the  celebration  of  every  marriage  in  the  parish  church, 
can  be  upheld  in  law.  I  am  of  opinion  that  it' cannot  It  is  clear  that 
a  fee  on  the  celebration  of  marriage  in  a  parish  church  can  only  be 
claimed  by  virtue  of  an  immemorial  custom  in  the  parish,  and  the  ques- 
tion is  whether  the  evidence  establishes  the  existence  of  a  custom  in 
the  parish  of  Horton  for  the  payment  of  this  fee  from  the  time  of  legal 
memory.  .  .  • 

I  consider  myself,  therefore,  fully  at  lil)erty  to  apply  to  the  present 
case  the  principle  long  since  established  in  cases  of  modus,  that  rank- 
ness,  in  an  alleged  customar}'  payment,  is  fatal  to  its  validit}'. 

I  am  fully  sensible  of  the  inconvenience  which  may  result  from  the 
application  of  this  principle  to  other  instances  of  customary  payments, 
such  as  tolls,  fees,  and  the  like ;  but  these  inconveniences  flow  neces- 
sarily from  the  vice  and  badness  of  the  law,  which  requires  that  nothing 
short  of  an  existence  for  seven  centuries  shall  give  validity  to  a  custom, 
however  reasonable  in  itself;  while  that  law  subsists  I  am  bound  to  act 
upon  it,  and  though  bound  by  the  authority  of  past  decisions  to  hold, 
that  nsage  extending  as  far  back  as  living  memory  goes,  or  during  a 
certain  number  of  years,  requires  the  presumption  of  iromemoriality,  I 
cannot  be  a  party  to  subverting  the  law  by  presuming  that  which  1  am 
perfectly  satisfied  is,  in  point  of  fact,  impossible.  The  utmost  length 
to  which  the  cases  have  gone  is,  that  to  uphold  continued  possession  or 
enjoyment,  a  previous  possession  or  enjoyment  for  an  indefinite  period, 
or  a  lost  grant,  or  the  like  may  be  presumed,  however  improbable  it 
may  be  that  the  presumption  was  well  founded.  It  has  nowhere  been 
held  that  such  a  pi*e8umption  is  to  be  made  where  the  thing  to  be  pre- 
sumed is  impossible.  Being  then  convinced  that  the  customary  paj'- 
ment  claimed  by  the  defendant,  tlie  rector,  could  not  possibl}'  have 
existed  in  the  time  of  Richard  I.,  and  that  consequently  the  custom  is 
not,  in  the  legal  sense,  immemorial,  I  feel  bound  to  give  judgment  in 
favor  of  the  plaintiff. 

[Mellob,  J.,  and  Lush,  J.,  concurred  with  the  Chief  Justice.] 

.  JudgmerkJt  for  the  plaintiff } 


MOORE  V.  NEW  YORK,  ETC.  R.  R.  CO. 
SupREMB  Judicial  Court  of  Massachusetts.    1899. 

[Reported  173  Mass.  335.] 

Frank  Jff.  Nay^  for  plaintiff.    Benton  <k  Choatey  for  defendant. 
Holmes,  J.    This  is  an  action  by  a  passenger  to  recover  for  damage 
to  her  lu^age,  sultered  somewhere  in  the  course  of  a  passage  from 

1  Affirmed  L.  R.  8  Q.,  B.  497,  EeatlDg,  J.,  din.  -^  Em 
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Charleston,  Tenn.,  to  Boston.  The  passage  was  over  six  connecting 
railroads.  It  does  not  appear  where  the  damage  was  done,  and  the 
plaintiff  seeks  to  recover  upon  a  presumption  that  the  accident  hap- 
pened upon  the  last  road. 

The  so-called  ^^  presumption  '*  was  started  and  justified  as  a  true 
presumption  of  fact  that  goods  shown  to  have  deen  delivered  in  good 
condition  remain  so  until  the}'  are  shown  to  be  in  bad  condition,  which 
happens  only  on  their  deliver}'.  But  it  was  much  foitified  b}'  the  ai^u- 
ment  that  it  was  a  rule  of  convenience,  if  not  of  necessity^  like  the  rule 
requiring  a  party  who  relies  upon  a  license  to  show  it.  1  Greenl.  Ev. 
§  79;  Pub.  St.  c.  214,  §  12.  As  we,  in  common  with  many  other 
American  courts,  hold  the  first  carrier  not  answerable  for  the  whole 
transit,  and  liot  subject  to  an  adverse  presumption  {Farmin'gton  Mer- 
cantile  Co,  v.  Chicago^  B.  it  Q,  H.  Co.,  166  Mass.  154),  it  is  almost 
necessary  to  call  on  the  last  carrier  to  explain  the  loss  if  the  owner  of 
the  goods  is  to  have  any  remed}'  at  all.  To  do  so  is  not  unjust,  since 
whatever  means  of  information  there  may  be  are  much  more  at  the 
carrier's  command  than  at  that  of  a  piivate  person.  These  considera- 
tions have  led  most  of  the  American  courts  that  have  had  to  deal  with 
the  question  to  hold  that  the  presumption  exists.  Smith  v.  Mailroad 
Co.,  43  Barb.  225,  228,  229,  afBrmed  in  41  N.  Y.  620;  Zaughlin  v. 
Railway  Co.,  28  Wis.  204 ;  Railroad  Co.  v.  HoUoway,  9  Baxt.  188, 
191 ;  Dixon  v.  Railroad  Co.,  74  N.  C.  538  ;  Leo  v.  Railway  Co.,  30 
Minn.  438  ;  Railway  Co.  v.  Culver,  lb  Ala.  587,  593;  Beard  y.  Rail- 
way Co.,  79  Iowa,  518 ;  Railioay  Co.  v.  Harris,  26  Fla.  148 ;  Faison 
v.  Railway  Co.,  69  Miss.  569  ;  Forrester  v.  Railroad  Co.,  92  Ga.  699. 
In  the  opinion  of  the  court  the  weight  of  argument  and  authority  is  on 
that  side.  .  .  •  Judgment  for  th^  plaintiff . 


DOE  d.  GEORGE  v.  JESSON. 

King's  Bench.    1805. 
[Reported  6  East,  80.] 

This  was  an  ejectment  [brought  in  1804]  for  a  house  and  a  small 
parcel  of  land,  which  was  tried  before  Rooke,  J.,  at  the  last  assizes  at 
Northampton  ;  and  the  principal  question  was  whether  the  action  were 
brought  in  time  within  the  second  clause  of  exceptions  in  the  statute  of 
limitations,  21  Jac.  I.  c.  16.  The  person  last  seised  of  the  premises, 
from  whom  the  lessors  of  the  plaintiff  claimed,  was  one  Thomas  Jesson, 
on  whose  death.in  the  year  1777  David,  his  elder  brother,  took  posses- 
sion of  them  and  transmitted  the  possession  to  the  defendant,  his 
grandson.  Thomas  Jesson  left  a  son  John  and  a  daughter  Frances 
him  surviving.  John  was  baptized  in  1767,  and  after  the  death  of  his 
father,  being  then  about  ten  years  of  age,  was  put  out  apprentice  to  the 
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sea  service  by  the  parish,  and  was  seen  by  a  witness  on  his  return  from 
his  first  voyage  about  a  3*ear  after  the  father's  death ;  soon  after  which 
he  went  to  sea  again,  !|nd  had  not  been  heard  of  since,  and  was  believed 
to  be  dead.  Frances,  the  daughter,  one  of  the  lessors  of  the  plaintiff, 
was  baptized  on  the  21st  of  Maj*,  1771,  and  afterwards  married  George, 
the  other  lessor.  It  was  contended  at  the  trial  by  the  defendant's 
counsel  that  the  ejectment  was  out  of  time ;  for  it  was  uncertain  when 
John,  the  son  of  Thomas,  the  ancestor  last  seised,  died,  and  that  the 
twenty  years  given  by  tlie  statute  began  to  run  imme<liately  on  the 
death  of  Thomas  in  1777,  and  consequentlj'  expired  in  1797  ;  or  that  if 
the  statute  favored  Frances,  the  daughter,  till  ten  3'ears  after  the  disa- 
bility of  her  infancy  was  removed,  at  any  rate  as  she  was  of  full  agis 
in  1792,  she  ought  to  have  brought  her  ejectment  in  1802,  and  conse- 
qnentl}'  this  ejectment  brought  in  1804  was  too  late.  On  the  other 
hand,  it  was  contended  by  the  plaintiff's  counsel  that,  84]pposing  John 
toliave^died  abroad,  tlie  presumption  of  his  death  could  not  arise  till 
seven  years  after  he  was  last  seen  in  Englaml  previous  to  his  going  to 
sea,  which  would  not  be  till  1785  or  1786,  till  when  the  right  of  entry 
of  the  lessor  Frances  did  not  accrue ;  and  that  she  had  twenty  years  in 
which  to  bring  her  ejectment  after  that  time,  the  statute  having  never 
begun  to  run  b}'  reason  of  the  continuing  disability,  and  consequently 
that  this  action  was  well  brought.  The 'learned  judge  left  it  to  the  jury 
to  say  when  and  where  John  died ;  and  observed  that  it  was  fair  to 
presume  he  had  not  died  in  England,  as  none  of  his  family  ever  heard 
of  his  death.  And  as  to  the  time,  that  it  was  incumbent  on  the  jury  to 
find  the  fact  as  well  as  they  could  under  the  doubt  and  difficulty  of  the 
case ;  *  that  at  any  time  be3-ond  the  first  seven  years  they  might  fairly 
presume  him  dead,  but  the  not  heanng  of  him  within  that  period  was 
hardly  sufficient  to  afford  such  a  presumption.  The  jury  found  a  ver- 
dict for  the  plaintiff,  and  that  John  died  abroad  about  the  ^-ears  1785, 
1786,  or  1787,  but  not  before.  In  the  last  term  it  was  moved  to  set 
aside  the  verdict  and  grant  a  new  trial,  on  the  ground  that  Frances,  the 
daughter,  was  at  most  only  entitled  to  ten  j'ears  for  bringing  her  eject- 
ment after  she  came  of  age,  which  was  in  1792,  even  if  she  were  not 
bound  to  have  made  her  entry  within  ten  years  from  the  death  of  her 
brother,  from  whom  she  claimed.  .  .  • 

Clarke  and  Bramston  were  to  have  supported  the  rule,  but  the  court 
thought  at  an}-  rate  there  must  be  a  new  trial. 

Lord  Ellenborough,  C.  J.  The  time  allowed  by  the  statute  for 
making  an  entry  might  be  indefinitely  extended  if  the  construction  con- 
tended for  by  the  plaintiff  were  to  be  admitted.  .  ..  As  to  the  period 
when  the  brother  might  be  supposed  to  have  died,  according  to  the 

1  Reference  was  made  to  the  case  of  General  Stanwix  and  his  daughter,  who  were 
drowned  as  they  were  going  to  Ireland,  where  Lord  Mansfield  required  the  jury  to  find 
whether  the  General  or  his  daughter  survived  ;  and  to  the  case  of  the  family  who  were 
burnt  in  the  great  fire  in  Comhill.  [See  Feame*s  Posthumous  Works  for  his  two 
ingenious  ATgamenta  on  opposite  sides  of  the  question  in  the  Stanwix  csra.  —  £d.] 
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statute  19  Car.  II.  c.  6,  with  respect  to  leases  dependent  on  lives,  and 
also  according  to  the  statute  of  bigamy  (1  Jac.  I.  c.  11),  the  presump- 
tion of  the  duration  of  life,  with  respect  to  persons  of  wliom  no  account 
can  be  given,  ends  at  the  expiration  of  seven  years  from  the  time  when 
they  were  last  known  to  be  living.  Therefore  in  the  absence  of  all 
other  evidence  to  show  that  he  was  living  at  a  later  period  there  was 
fair  ground  for  the  jur}'^  to  presume  that  he  was  dead  at  the  end  of 
seven  years  from  the  time  when  he  went  to  sea  on  his  second  voyage, 
which  seems  to  be  the  last  account  of  him.  That  was  about  the  year 
1778,  which  would  carry  his  death  to  about  1785. 

[Lawrence,  Grose,  and  Le  Blanc,  Justices,  concurred.] 

Mule  absolute* 
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ExcHKQUER  Chamber,  1837. 
[Reported  2  il/.  ^  FT.  894.»] 

This  was  an  ejectment,  commenced  in  Hilary  Term,  1834,  to  re- 
cover possession  of  copyhold  premises  in  the  parish  of  Loders,  in  the 
count}'  of  Dorset  (being  the  same  premises  claimed  in  the  cause  of  Doe 
d.  Knight  v.  Nepean^),  and  was  tried  before  Patteson,  J.,  at  the  Dor- 
setshire Spring  Assizes,  1835.  .  .  .  [The  case  came  up  on  exceptions.] 

Sir  TF.  W.  FoUett  and  JBarstotc^  for  the  plaintiff  in  error. 

The  Attoniey-Qeyieral^  for  the  defendant  in  error. 

Lord  Denman,  C.  J.  The  lessor  of  the  plaintiff  claimed  as  grantee 
in  reversion  of  a  copyiiold  estate,  on  the  death  of  Matthew  Knight. 
Matthew  Knight  went  to  America  in  December,  1806,  or  early  in  1807, 
and  the.  last  account  that  was  heard  of  him  was  by  a  letter  written  by 
him  from  Charleston,  which  was  received  in  England  in  Ma}',  1807. 
The  declaration  in  this  cause  was  served  on  the  18th  January,  1F34. 
At  the  trial,  evidence  was  given  to  show  that  the  defendant  came  into 
possession  as  a  purchaser  of  the  interest  of  George  Knight,  who  held 
for  the  life  of  Matthew  Knight. 

Two  questions  arose.  First,  whether  the  lessor  of  the  plaintiff  was 
bound  to  give  some  evidence  as  to  the  precise  time  of  Matthew 
Knigiit's  death,  in  order  to  show  that  he  had  brought  this  action  within 
twent}"  3'ears  of  his  death,  or  whether  the  presumption  of  his  being 
alive  continued  to  the  last  moment  of  the  seven  years  since  he  was  last 
heard  of,  when  the  law  presumes  that  he  was  dead,  and  which  teas 
within  twent}'  3*ears  next  before  the  commencement  of  the  action. 
Secondly,  whether,  on  the  supposition  that  the  defendant  came  in  as  a 
purchaser  of  George  Knight's  interest,  there  had  been  twenty  3*cars' 
adverse  possession  as  against  the  lessor  of  the  plaintiff. 

1  A  part  of  the  case  is  omitted. 

^  5  B.  &  Ad.  86 ;  8«  c.  iwmine  Doe  d.  Slade  v,  Nepeau,  2  Nev.  &  M.  219. 
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The  learned  Judge  told  the  jnr}*  it  was  incumbent  on  the  lessor  of 
the  plaintiff  to  prove  that  Matthew  Knight  was  actually  alive  wilhin 
twent}'  years  before  the  commencement  of  the  action,  and  that  he  had 
not  proved  that  fact  by  merely  showing  that  seven  3'ears  since  he  was 
last  heard  of  expired  within  twenty  3'eai'S  next  before  the  commence- 
ment of  the  action :  on  which  the  counsel  for  the  lessor  of  the  plaintiff 
tendered  a  bill  of  exceptions.  The  learned  Judge  also  told  tlie  jury, 
that  if  they  were  of  opinion  tliat  the  defendant  took  as  purchaser  of  the 
interest  of  George  Knight,  his  possession  had  not  been  adverse  for 
twent}'  years,  because  it  could  not  be  adverse  as  long  as  it  was  uncer- 
tain whether  Matthew  Knight  was  alive  or  not,  which  it  was  up  to 
May,  1814.  Upon  tins  the  counsel  for  the  defendant  tendered  a  bill 
of  exceptions.  The  jury  found  that  it  was  not  proved  that  Matthew 
Knight  was  alive  wilhin  twenty  years,  but  that  it  did  not  appear  that 
there  was  an  adverse  possession  of  twenty  years ;  and  under  the 
learned  judge's  direction,  they  found  their  verdict  for  the  lessor  of  the 
plaintiff. 

It  seems  the  statute  of  the  3  &  4  Will.  IV.  c.  27,  was  not  adverted  to 
at  the  trial,  but  only  on  the  case  being  argued  before  the  coui*t.  .  .  . 

Still,  it  is  necessary  to  determine  the  first  and  principal  point  in  the 
case,  because  if  the  learned  judge's  direction  was  also  wrong  as  to 
that,  the  lessor  of  the  plaintiff  would  be  entitled  to  retain  the  verdict, 
although  he  obtained  it  on  another  ground.  The  court  is  therefore 
called  on  to  review  the  decision  of  the  Court  of  King's  Bench  in  Doe  v. 
Nepean.  The  doctrine  there  laid  down  is,  that  where  a  person  goes 
abroad,  and  is  not  heard  of  for  seven  years,  the  law  presumes  the  fact 
that  such  person  is  dead,  but  not  that  he  died  at  the  beginning  or  the 
end  of  any  particular  period  during  those  seven  3-ear8 ;  that  if  it  be  im- 
portant to  any  one  to  establish  the  precise  time  of  such  person's  death, 
he  must  do  so  by  evidence  of  some  sort,  to  be  laid  before  the  jury  for 
that  purpose,  be^'ond  the  mere  lapse  of  seven  years  since  such  person 
was  last  heard  of. 

After  fully  considering  the  argument  at  the  bar,  we  are  all  of  opinion 
that  the  doctrine  so  laid  down  is  correct.  It  is  conformable  to  the  pro- 
visions of  the  statute  of  James  I.  relating  to  bigamy,  more  particularly 
to  the  statute  19  Car.  II.  c  6,  relating  to  this  very  matter,  the  words  of 
which  distinctly  point  at  the  presumption  of  t\\^fact  of  death,  but  not 
at  the  time :  it  is  conformable  also  to  decisions  on  questions  of  bigamy 
and  on  policies  of  insurance,  and  it  is  supported  and  confirmed  by  the 
case  of  Rex  V.  Inhabitants  of  JBarbome.  It  is  true,  the  law  presumes 
that  a  i)erson  shown  to  be  alive  at  a  given  time  remains  alive  until  the 
oontrar}'  is  shown,  for  which  reason  the  onus  of  showing  the  death  of 
Matthew  Knight  lay  in  this  case  on  the  lessor  of  the  plaintiff.  He  has 
shown  the  death,  by  proving  the  absence  of  Matthew  Knight,  and  his 
not  having  been  heard  of  for  seven  years,  whence  arises,  at  the  end  of 
those  seven  years,  another  presumption  of  law,  namely,  that  he  is  not 
then  alive ;  but  the  onus  is  also  cast  on  the  lessor  of  the  plaintiff  of 
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showiDg  that  he  has  commenced  his  action  within  twenty  years  after 
bis  right  of  entry  accrued,  that  is,  after  tlie  actual  death  of  Matthew 
Knight.  Now,  when  nothing  is  heard  of  a  person  for  seven  3'ears,  it  is 
obviously  a  matter  of  complete  uncertainty  at  what  point  of  time  in 
those  seven  years  he  died ;  of  all  the  points  of  time,  the  last  day  is  the 
most  improbable,  and  most  inconsistent  with  the  ground  of  presuming 
the  fact  of  death.  That  presumption  arises  from  the  great  lapse  of 
time  since  the  party  has  been  heard  of ;  because  it  is  considered  ex- 
traordinar}',  if  he  was  alive,  that  he  should  not  be  heard  of.  In  other 
words,  it  is  presumed  that  his  not  being  heard  of  has  been  occasioned 
by  his  death,  which  presumption  arises  from  the  considerable  time  that 
has  elapsed.  If  3'ou  assume  that  he  was  alive  on  the  last  day  but  one 
of  the  seven  years,  then  there  is  nothing  extraordinar}'  in  his  not  hav- 
ing been  heard  of  on  the  last  day;  and* the  previous  extraordinary 
lapse  of  time,  during  which  he  was  not  heard  of,  has  become  immaterial 
by  reason  of  the  assumption  that  he  was  living  so  lately.  The  pre- 
sumption of  the  fact  of  death  seems,  therefore,  to  lead  to  the  conclu- 
sion that  the  death  took  place  some  considerable  time  be/ore  the 
expiration  of  the  seven  j-ears. 

It  is  true,  the  doctrine  will  often  practically  limit  the  time  for  bring- 
ing the  action  of  ejectment  in  such  cases ;  and  circumstances  ma}'  be 
supposed,  as  of  a  lease  for  seven  jears  commencing  on  the  death  of  A., 
or  of  a  promissory  note  payable  two  months  after  A.'s  death,  and 
many  other  cases  which  might  be  put,  in  which  it  would  be  difficult  to 
carry  into  effect  certain  contracts,  or  to  have  remedies  for  the  breach 
of  them,  if  the  parties  interested,  instead  of  making  inquiry  respecting 
the  person  on  whose  life  so  much  depended,  chose  to  wait  for  the  legal 
presumption.  Such  inconveniences  may  no  doubt  arise,  but  the}'  do 
not  warrant  us  in  laying  down  a  rule  that  the  party  shall  be  presumed 
to  have  died  on  the  last  day  of  the  seven  years,  which  would  manifestly 
be  contrary  to  the  fact  in  almost  all  instances.  No  such  rule  is  enacted 
by  the  statnte,  nor  is  any  one  authority  adduced  in  which  any  such  rule 
has  been  laid  down. 

It  is  not  necessary  to  make  any  election  between  the  beginning  of 
seven  years  and  the  end  of  them,  as  the  period  to  which  the  death 
should  be  referred,  as  seems  at  one  time  to  have  been  assumed.  We 
adopt  the  doctrine  of  the  Court  of  King's  Bench,  that  the  presumption 
of  law  relates  only  to  the  fact  of  death,  and  that  the  time  of  death, 
whenever  it  is  material,  must  be  a  subject  of  distinct  proof. 

For  these  reasons,  we  are  of  opinion  that  the  learaed  judge's  direc- 
tion to  the  jury,  in  respect  of  which  the  lessor  of  the  plaintiff  tendered 
a  bill  of  exceptions,  was  correct,  and  that  the  verdict  ought  to  have 
been  found  for  the  defendant ;  but  as  we  cannot  order  it  to  be  so  en- 
tered, the  result  is  that  the  verdict  found  for  the  lessor  of  the  plaintiff 
must  be  set  aside,  and  a  vmire  de  novo  awarded. 

Venire  de  novo  awarded. 
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In  re  PHEN:6'S  TRUSTS. 

Chakcxry.     1869. 
[Reported  L.  R.  5  Ch,  139.»] 

This  was  an  appeal  petition  from  an  order  of  Vice-Chancellor  JameSi 
who,  in  deference  to  decisions  of  Vice-Chancellor  Kindersiey  and  Vice- 
Chancellor  Malins,  from  which  he  expressed  his  dissent,  had  decided 
that  Nicholas  Phen^  Mill,  who  had  not  been  heard  of  since  June,  1860, 
was  to  be  presumed  to  have  survived  the  testator,  Francis  Phene,  and 
so  to  have  become  entitled  to  a  share  in  the  testator's  estate. 

The  testator  died  on  the  5th  of  January,  1861^  having  by  his  will 
bequeathed  the  residue  of  his  estate  to  his  nephews  and  nieces  in  equal 
shares.  Nicholas  Phen^  Mill  was  one  of  his  nephews.  The  share  to 
which  Nicholas  Phene  Mill  would,  if  living  at  the  testator's  death, 
have  been  entitled,  had  been  paid  into  court  under  the  Trustee  Relief 
Act  on  account  of  it  being  uncertain  whether  he  had  survived  the 
testator. 

On  the  24th  of  April,  1869,  letters  of  administration  to  the  estate  of 
Nicholas  Phen^  Mill  were  granted  to  his  brother,  James  Alexander 
Mill,  who  then  presented  a  petition  for  payment  of  the  fund  to  him. 

It  was  shown  tliat  Nicholas  Phen^  Mill  was  bom  at  Ostend  in  1829 ; 
that  he  left  his  parents'  home  on  the  19th  of  August,  1853,  and  went 
to  America ;  that  he  frequently  wrote  thence  to  his  family ;  tliat  he 
wrote  to  his  mother  a  letter  dated  the  15th  of  August,  1858,  addressed 
to  her  from  on  board  the  United  States  frigate  *^  Roanoke,"  at  Boston 
navy  yard,  stating  that  he  expected  to  be  long  absent  on  a  voyage,  but 
would  write  on  his  return.  He  never  wrote  again,  nor  did  any  of  his 
family  afterwards  hear  anything  of  him  beyond  the  communications 
from  the  American  officials  which  are  next  referred  to.  The  above 
points  were  treated  by  both  sides  as  established. 

In  1867,  after  various  inquiries  for  N.  P.  Mill  had  been  made  iii 
vain,  applications  for  information  were  made  to  the  government  offices 
in  America,  the  last  of  which  was  by  letter,  stating  the  substance  of 
his  last  letter.  Replies  were  received,  which  were  to  the  effect  that 
^'  Nicholas  Mill "  was  a  sergeant  in  the  marine  corps,  had  deserted  on 
the  16th  of  June,  1860,  while  on  leave  from  New  York  to  join  the 
Philadelphia  station,  and  had  not  since  been  heard  of. 

In  August,  1868,  and  subsequently,  advertisements  inqniring  for  N. 
P.  Mill  were  inserted  by  his  relatives  in  various  English  and  American 
papers,  bat  without  any  result. 

The  evidence  being  as  above  Vice-Chancellor  James  ordered  pa}'- 
tnent  of  the  fund  to  the  petitioner,  but  suspended  payment  out  of  the 
fund  till  the  14th  of  November,  that  the  respondents  might  have  an 
opportunity  of  appealing.    The  nephews  and  nieces  who  had  survived 

^  A  part  of  the  case  Ib  omitted. 
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the  testator  presented  their  appeal  petition,   asking  that  the  order 
might  be  discharged,  and  the  fund  ordered  to  be  paid  to  them. 

Mr,  Bristowe^  Q.  C,  and  Mr,  Everitt^  for  the  appellants. 

Mr,  Amp/dettj  Q.  C,  and  Mr,  JBagshatoe,  in  support  of  the  order. 

Sir  G.  M.  Giffard,  L.  J.  ...  It  is  a  general,  well-founded  rule 
that  a  person  seeking  to  recover  property  must  establish  his  tille  by 
affirmative  proof.  This  was  one  of  the  grounds  of  decision  in  Doe  v. 
Nepean^  and  to  assert,  as  an  exception  to  the  rule,  that  the  onus  of 
proving  death  at  any  particular  period,  either  within  the  seven  years 
or  otherwise,  should  be  with  the  party  alleging  death  at  such  particular 
period,  and  not  with  the  person  to  whose  title  that  fact  is  essential, 
is  not  consistent  with  the  judgment  of  the  present  Lord  Chancellor, 
when  Vice-Chancellor,  in  In  re  Oreen^a  Settlement^  Law  Rep.  1  Eq. 
288  ;  or  with  the  dictum  of  Lord  Chief  Justice  Rolt  when  he  said,  in 
In  re  Benham^a  Triiata^  that  the  question  was  one,  not  of  presump- 
tion, but  of  proof;  or  with  the  real  substance  of  the  actual  decisions, 
or  the  sound  parts  of  the  reasoning,  in  Doe  v.  Nepean,  5  B.  &  Ad. 
86  ;  2  M.  &  W.  894  ;  or  with  the  judgments  in  Rexy,  Inhabitants  of 
Harborne^  2  A.,  &  E.  540 ;  and  Beg,  v.  Lumley^  Law  Rep.  1  C.  C. 
196 ;  or  with  the  principles  to  be  deduced  from  the  judgment  in  Under* 
toood  V.  Wi7iff^  4  D.  M.  &  G.  633;  8  H.  L.  C.  183.  The  true  prop- 
osition  is,  that  those  who  found  a  right  upon  a  person  having  survived 
a  particular  period  must  establish  that  fact  affirmativelj*  b}-  evidence ; 
the  evidence  will  necessarily  ditfcr  in  different  cases ;  but  sufficient 
evidence  there  must  be,  or  the  peinson  asserting  title  will  fail. 

This  case  happens  to  be  one  of  an  alleged  member  of  a  class  of 
legatees.  Survivorship  of  a  testator  is  requisite  to  clothe  a  person 
with  the  character  of  a  member  of  that  class.  This  is  a  tacit  condi- 
tion annexed  by  law  to  the  gift,  and  it  follows  that  the  representatives 
of  a  person  alleged  to  be  a  member  of  the  class  must  prove  as  against 
the  other  members  of  the  class  who  prove  their  survivorship,  that  he 
survived  the  testator,  otherwise  he  was  not  a  legatee  at  all.  For  these 
reasons,  and  upon  a  review  of  the  authorities,  and  the  judgments  on 
which  they  rest,  I  am  of  opinion  that  there  is  no  presumption  of  law 
as  to  the  particular  period  at  which  Nicholas  Fhend  Mill  died ;  that  it 
is  a  matter  of  fact  to  be  proved  by  evidence ;  and  that  the  onus  of 
proof  rests  on  his  representative. 

This  brings  me  to  an  examination  of  the  evidence.  At  the  hearing 
a  further  inquiry'  as  to  the  facts  was  offered  and  declined  by  each  of 
the  parties ;  it  was  not  admitted  b3*  the  appellants  that  Nicholas  Phene 
Mill  was  the  Nicholas  Mill  referred  to  in  the  communications  from  the 
American  officials,  but  these  communications  were  not  objected  to,  and 
were  read  and  commented  on  by  both  sides.  There  are  three  affidavits. 
The  earliest  in  point  of  date  is  that  of  Nicholas  Phen^  Mill's  mother. 
She  states  that  she  is  the  widow  of  William  Mill  the  elder ;  that  she 
left  England  many  years  ago  to  reside  abroad ;  that  Nicholas  Phen^ 
Mill  was  born  at  Ostend  in  the  year  1829  ;  that  on  the  19th  of  August, 
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1853,  be  left  home  and  went  to  reside  in  America ;  that  he  wrote  let- 
tei-s  to  her  and  her  family  from  America ;  that  she  received  f ix>m  him 
a  letter  addressed  from  on  board  tlie  United  States  frigate  *'  Roanoke," 
dated  the  15th  of  Angast,  1858  ;  that  neither  she  nor,  as  she  believes, 
anj'  member  of  the  family  has  heard  from  him  since,  and  that  she  be- 
lieves him  to  be  dead.  She  speaks  of  inquiries  that  have  been  made 
for  him. 

The  next  affidavit  is  that  of  the  petitioner  in  the  court  below.  He 
is  a  brother  of  Nicholas  Phen^  Mill.  He  speaks  of  his  brothers  and 
sisters,  and  sa^s  that  the  last  that  has  or  can  be  ascertained  or  heard 
aboat  Nicholas  Phen^  Mill  is,  that,  being  a  sergeant  of  marines  in  the 
United  States  naval  service,  and  unmarried,  he  deserted  from  the 
"Roanoke,"  United  States  frigate,  on  the  16th  of  June,  1860.  He 
further  says  that  he  was  himself  in  America  from  August,  1853,  till 
April,  1862 ;  speaks  of  many  fruitless  inquiries  and  advertisements, 
and  adds  that  his  information  as  to  Nicholas  Phen^  Mill's  desertion 
was  derived  from  an  official  letter  written  in  annwer  to  one  from  his 
solicitors  to  the  government  authorities  in  America. 

The  last  affidavit  is  that  of  the  clerk  to  the  petitioner's  solicitors. 
He  speaks  of  letters  of  administration  being  granted  to  the  petitioner, 
and  proves  the  correspondence  with  the  government  officials  in  Amer- 
ica. There  were  two  letters  from  the  petitioner's  solicitors :  each  was 
answered.  The  answer  to  the  second  was  the  most  explicit,  and  the 
only  one  necessary  to  refer  to ;  it  is  indorsed  on  the  letter  to  which  it 
is  an  answer,  and  is  in  these  terms :  — 

"Navy  Department,  Bu.  Equipment  and  Recruitino, 
Washington,  December  11,  1867. 

^^  Nicholas  Mill  was  a  sei^eant  in  the  Marine  Corps,  and  deserted 
June  16th,  1860,  while  on  leave  from  New  York  to  join  the  Philadel- 
phia station.     He  has  not  been  heard  of  since  that  date. 

''M.  Smith,  Chief  of  Bureau.*^ 

This  was  an  answer  to  a  letter  which  stated  that  Nicholas  Phend 
Mill  wrote  to  his  mother  on  the  15th  of  August,  1858,  from  on  board 
the  United  States  frigate  '*  Roanoke,"  Boston  Nav}-  Yard,  Massachu- 
setts, stating  he  expected  to  be  long  absent,  but  would  write  on  his 
return  from  his  voyage. 

If  this  correspondence  is  excluded,  there  is  no  other  evidence  than 
that  Nicholas  Phen<5  Mill  was  last  heard  of  in  1858;  there  would, 
therefore,  be  no  sufficient  evidence  of  his  having  survived  the  testator ; 
nor  does  the  admission  of  the  correspondence  supply  the  necessary 
proof;  for  though  I  assume  that  the  Nicholas  Mill  was  the  Nicholas 
Phen^  Mill  who  wrote  from  the  "  Roanoke,"  I  cannot  infer  from  the 
statement  of  his  desertion  on  the  16th  of  June,  1860,  that  he  was 
alive  when  the  testator  died  in  Januarj^  1861.  I  should  not  do  so  if 
it  was  a  simple  statement  of  desertion  and  no  more ;  but  the  state- 
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ment  is  not  simply  tliat  he  deserted,  but  that  he  deserted  while  on 
leave  from  New  York  to  join  the  Pbiladelpliia  station,  June  16th,  I860, 
and  has  not  been  heard  of  since  that  date ;  the  reasonable  conclusion 
from  which  is,  that  he  never  reappeared  after  he  went  on  leave ;  that 
his  leave  was  up  on  or  before  the  16th  of  June,  1860,  and  that  so  liis 
name  was  on  the  books  as  a  deserter.  If  I  am  to  draw  a  conclusion 
at  all,  I  should  infer  that  a  person  in  the  position  of  a  sergeant  having 
nothing  against  his  character  would  not  desert,  and  that  he  died  while 
on  leave,  and  so  was  not  heard  of  b}'  the  authorities.  It  is  enough, 
however,  for  me  to  state  that,  in  mj'  opinion,  the  burden  of  proof  is  on 
the  representative  of  Nicholas  Phen^  Mill,  and  that  Nicholas  Phen^ 
Miirs  representative  has  not  proved  affirmativel3'  that  Nicholas  Phcn^ 
Mill  survived  the  testator,  —  a  proof  which  I  consider  essential  to  his 
title. 

The  order  must  be  discharged,  and  an  order  made  as  prayed  by  the 
petition  of  appeal ;  but  the  costs  below  and  here  must  come  out  of  the 
share.^ 


STATE  V.  PLYM. 

Supreme  Court  of  Minnesota.    1890. 
[Reported  43  Minn.  885.] 

Appeal  by  defendant  from  an  order  of  the  District  Court  for  Ramsey 
County,  Brill,  J.,  presiding,  refusing  a  new  trial. 

Williams  and  Schoonmaker^  for  appellant. 

Moses  M  Clappy  Attornej'-General,  and  James  J,  Egan,  for  the 
State. 

Mitchell,  J.  The  defendant  was  indicted,  tried,  and  convicted  of 
the  crime  of  bigamy.  Tl^e  case  comes  here  on  a  bill  of  exceptions, 
which  does  not  purport  to  contain  all  the  evidence.  The  rulings  of 
court  in  admitting  certain  evidence,  and  in  certain  parts  of  its  charge 
to  tlie  jury,  are  here  assigned  as  error.  The  State  introduced  evidence 
sufficient  to  prove  the  defendant's  first  marriage,  in  Sweden,  in  Jul}', 
1876,  and  his  second  maiTiage,  in  St.  Paul,  on  the  10th  ^of  January, 
1889.  The  uncontroverted  evidence  was  that  the  defendant  left  Sweden 
and  came  to  the  United  States  in  April,  1884,  leaving  his  first  wife, 
then  living,  and  her  children,  in  Sweden;  also,  that  when  a  sister  of 
defendant  left  Sweden  on  the  29th  of  August,  1887,  to  come  to  St.  Paul, 
where  her  brother  lived,  the  first  wife  was  still  living  in  Sweden,  and 
sent  by  her  a  letter  and  message  to  her  husband,  to  the  effect  that  she 
wanted  to  come  over  to  him,  and  that  when  this  message  was  commu- 
nicated to  him,  he  said  that  '^  he  would  take  her  over  after  a  while." 
The  evidence  the  reception  of  which  is  assigned  as  error  was  the  test!- 

1  And  80  Davie  v.  Briggs,  97  IT.  S.  628  (1878).  —  £o. 
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moD  J  of  his  brother  and  sister,  to  the  effect  that  immediately  before  and 
after  his  second  marriage  the}'  exi>ostulated  with  him  in  regard  to  it« 
saying  that  it  was  not  right  to  get  married  when  he  had  a  wife  and 
children  in  Sweden,  etc.,  and  that  he  did  not  make  any  answer,  except 
to  say  that  it  was  his  own  business,  and  was  nothing  to  them,  and  that 
they  need  not  bother  themselves,  about  it.  This  evidence  was  compe- 
tent His  silence,  in  the  face  of  a  charge  that  his  wife  was  still  living, 
was  in  the  nature  of  an  admission  of  the  fact,  —  certainly  of  the  fact 
that  he  supposed  she  was  living. 

The  charge  of  the  court  assigned  as  error  was  as  follows:  '^  Thei*e 
is  a  presumption  that  a  i^erson  living  at  a  certain  time  continues  to  live, 
until  the  contrary  appears ;  that  is,  when  the  life  is  once  shown,  it  is 
presumed  to  continue  until  it  Is  shown  to  have  ended.  That  presumption 
may  be  stronger  or  weaker  according  to  the  circumstances  of  any  par- 
ticular case.  It  is  not  a  conclusive  presumption  ;  but  it  is  a  presump- 
tion which  the  jury  is  warranted  in  drawing  from  the  fact  of  life  being 
shown  that  life  continues  until  it  otherwise  appears."  The  court,  how- 
ever, explicitly  charged  the  jury  that  the  defendant  was  presumed  to  be 
innocent  until  his  guilt  was  established  beyond  reasonable  doubt,  and 
that  his  guilt,  and  all  the  facts  necessary  to  convict  him  of  the  crime, 
must  be  established  beyond  a  reasonable  doubt ;  and  that  among  the 
facts  of  which  the  jury  must  be  convinced  beyond  reasonable  doubt,  in 
order  to  convict,  was  the  fact  that  his  first  wife  was  living  at  the  time  of 
his  second  marriage.  The  jury  were  also  instructed  that  they  wero  to 
take  all  the  circumstances  into  consideration  in  determining  the  case, 
and  that  they  were  tlie  judges  of  the  facts.  Taken  as  a  whole,  we  find 
no  error  in  this  statement  of  the  law.  There  is  some  confusion,  if  not 
conflict,  of  views  in  the  decisions  in  cases  of  conflicting  presumptions 
of  the  continuance  of  life  and  of  innocence,  as  to  which  shall  prevail. 
Some  hold  that  what  is  called  the  presumption  of  the  continuance  of 
life  must  yield  to  the  stronger  presumption  of  innocence ;  and  there- 
fore, in  prosecutions  for  bigamy,  the  fact  that  the  former  husband  or 
wife  was  living  at  some  particular  date  before  the  second  marriage  will 
not  warrant  a  conviction ;  that  there  must  be  some  direct  evidence  that 
he  or  she  was  still  living  at  the  date  of  the  second  marriage.  Reduced 
to  its  logical  result,  the  effect  of  this  would  be  that,  if  it  was  proved  by 
Ihe  most  indisputable  evidence  that  the  former  husband  or  wife  was  alive 
and  in  good  health  a  few  hours  before  the  second  marriage,  the  jury 
could  not  presume  that  death  had  not  intervened,  without  some  direct 
evidence  to  the  contrary.  The  unreasonableness  of  this  as  a  practical 
rale  of  evidence  would  seem  almost  self-evident  Other  cases,  appar- 
ently upon  the  idea  that  the  presumption  of  the  continuance  of  life  is 
one  of  law,  seem  to  impl}*,  if  not  hold,  that  if  the  life  is  proved  still  to 
exist  at  any  time  within  the  statutory  period  of  seven  years,  it  must,  as 
a  matter  of  law,  be  presumed  still  to  continue  until  there  is  some  direct 
evidence  tending  to  prove  that  it  has  terminated. 
^H  seems  to  us  that  neither  of  these  views  is  correct    The  statutory 
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presumption,  in  certain  cases,  of  death  after  seven  years  affords  no 
ground  for  the  converse  proposition  that,  if  the  pei*son  has  been  heard 
from  within  seven  3'ears,  there  is  a  presumption  of  law  that  he  is  still 
living.  I^ either  is  it  true  that  there  is  any  presumption  of  laio  one  way 
or  the  other  as  to  the  continuance  of  life.  It  is  a  mere  presumption  of 
fact,  which  is  subject  to  be  controlled  b}*  facts  and  circumstances,  and 
consequently'  by  no  means  of  equal  strength  at  all  times,  and  under  all 
circumstances ;  or,  periiaps,  more  correctly  speaking,  there  is  no  rigid 
presumption  one  way  or  the  other. ^  The  evidence  that  a  pereon  was 
living  at  a  particular  time  is  but  one  of  the  facts  to  be  considered  in 
determining  the  question  whether  he  was  living  at  any  future  given  time, 
and  which  is  to  be  considered  with  reference  to  accompanying  circum- 
stances, such  as  the  length  of  time  intervening,  the  age  and  health  of 
the  person,  and  the  like.  Its  weight  as  evidence  will  be  affected  by 
any  circumstances  affecting  the  probability  of  the  continuance  of  the 
life,  or  rendering  it  probable  that  death  had  occurred.  If  the  lapse  of 
time  was  comparatively  short,  it  would,  in  ordinary  cases,  in  the  ab- 
sence of  any  evidence  to  the  contrary,  be  usually  deemed  satisfactory. 
But  the  question  whether  a  person  was  alive  at  a  certain  time,  whctiier 
a  da}',  a  month,  a  3'ear,  or  an}'  other  period  less  than  seven  3'ears  after 
direct  evidence  of  his  being  alive,  is  a  question  of  fact  for  the  Jury,  to 
be  determined  by  the  general  presumption  —  or  probability,  if  the  latter 
term  is  preferred  —  of  the  continuance  of  human  life  in  view  of  all  the 
circumstances  of  the  particular  case. 

It  is  usual  to  say,  as  did  the  trial  judge  in  this  case,  that  if  a  person 
is  proved  to  have  been  alive  at  a  given  time,  ]ess  than  seven  years 
before,  there  is  a  presumption,  more  or  less  strong  according  to  circum- 
stances, that  he  is  still  living,  unless  the  contrar}'  appears.  This  is  but 
another  way  of  saying  what  would  perhaps  be  a  more  precise  statement 
of  the  proix)sition,  that  it  is  a  fact  from  whicli  the  existence  of  the  other 
fact  may  be  inferred  or  deemed  proved.  This  is,  we  think,  in  effect 
what  the  court*s  charge,  when  considered  as  a  whole,  amounted  to. 
As  the  record  does  not  purport  to  contain  all  the  evidence,  we  do  not 
know  what,  if  any,  facts  or  circumstances  were  shown  bearing  upon 
the  probability  of  the  continuance  of  the  life  of  the  former  wife,  or  in- 
deed whether  or  not  there  was  any  direct  evidence  that  she  was  living 
at  the  date  of  the  second  marriage.  .  .  •  Order  affirmed,^ 

1  Compare  Schaub  v.  Griffin,  84  Md.  557  (1896).  —Ed. 

«  Compare  R.  v.  Twyning,  2  B.  &  Aid.  886  ;  R.  v.  Willshire,  6  Q.  B.  D.  866;  PreL 
Treat.  Evid.  347.— Ed. 
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COWMAN  V.  ROGERS. 
CouKT  or  Appeals  or  Maryland.    1891. 

[Reported  73  Md.  403.] 

Appeals  from  the  Circuit  Couit  of  Baltimore  city.  The  case  is 
stated  in  the  opinion  of  the  court  The  cause  was  argued  before 
Altet,  C.  J.^  Ibyino,  Brtan,  Fowler,  McSherrt,  and  Briscoe,  J. 

Michard  Laws  Zee,  for  Bertha  H.  Cowman,  etc.  O.  Hoyd  Eogers 
and  Robert  Gilmor^  for  G.  Lloyd  Rogers,  etc. 

McShebrt,  J.,  delivered  the  opinion  of  the  court. 

In  the  appalling  and  disastrous  flood  which  made  desolate  the  Cone- 
maugh  valle}'  in  the  State  of  Pennsylvania,  on  May  thirty-first,  eigh* 
teen  hundred  and  eightj'-nine,  Walter  £•  Hoopes,  his  wife  Maria  R. 
Hoopes,  and  their  two  children  were  swept  away  and  perished.  Mr. 
Hoopes'  life  was  insured  at  the  time  in  the  Order  of  the  Golden  Chain, 
a  beneficial  association,  and  the  certificate  was  payable  upon  his  death 
to  his  wife.  The  regulations  of  the  association  provide  that  if  the 
beneficiary  named  in  the  certificate  should  die  in  the  lifetime  of  the 
member,  and  if  the  latter  should  make  no  other  disposition  of  the  bene- 
fit, it  shall  be  paid  to  the  member's  widow ;  if  no  widow,  then  to  his 
children;  if  no  widow  or  children  survive  him,  then  to  his  mother, 
and  if  she  be  dead  then  to  his  father,  and  failing  all  these  then  to  the 
brothers  and  sisters  of  the  insured.  The  Order  of  the  Golden  Chain 
filed  a  bill  of  interpleader  against  the  several  claimants  of  the  fund  and 
brought  the  amount  payable  nnder  the  certificate  into  the  Circuit  Court 
of  Baltimore  city.  The  claimants  of  the  fhnd  are  Mrs.  Cowman,  a 
sister  of  Walter  E.  Hoopes,  and  G.  Lloyd  Rogers,  administrator  of 
Maria  R.  Hoopes,  and  also  administrator  of  the  two  children  of  Mr. 
and  Mrs.  Hoopes.  The  court  decreed  that  the  fund  belonged  to  the 
administrator  of  the  children,  and  fk>m  Uiat  decree  Mrs.  Cowman  and 
the  administrator  of  Mrs.  Hoopes  have  each  appealed. 

The  onl}*^  evidence  in  the  record  is  the  testimony  of  a  single  eye* 
witness,  the  sole  survivor  of  the  nine  persons  who  were  in  the  dwelling 
of  Mr.  Hoopes  at  the  time  the  flood  demolished  it  From  that  testi- 
mony it  appears  that  Mr.  and  Mrs.  Hoopes,  their  two  children,  a 
sister  of  Mrs.  Hoopes,  Mr.  Smith,  the  witness,  his  wife  and  two  chil- 
dren, were  occupants  of  a  frame  house  in  the  village  of  Woodvale,  near 
Johnstown ;  that  Mr.  and  Mrs.  Hoopes  and  Mr.  Smith  were  in  the 
parlor  on  the  first  floor  on  the  day  of  the  disaster,  and  that  Smith  see- 
ing through  the  windows  the  waters  rising  rapidly  on  the  outside 
rushed  out  of  the  room,  leaving  Mr.  and  Mrs.  Hoopes  there,  and 
made  his  way  to  the  second  story,  where  his  wife  and  children  and  the 
children  and  sister  of  Mrs.  Hoopes  then  were ;  that  he  hurried  all  of 
them  up  the  stairway  carrying  his  infant  in  his  arms,  and  when  they 
reached  the  attic  steps  the  roof  parted  and  fell,  killing  the  child  he  was 
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holding,  breaking  his  own  arm,  and  precipitating  all  of  them  into  the 
water.     Every  inmate  of  tlie  house,  except  the  witness,  was  lost. 

By  the  Roman  law,  if  a  father  and  son  perished  together  in  the  same 
shipwreck  or  battle,  and  the  son  was  under  the  age  of  puberty*,  it  was 
presumed  that  he  died  first,  but  if  above  that  age,  that  he  was  the  sur- 
vivor ;  upon  the  principle,  that  in  the  former  case  the  elder  is  generally 
the  more  robust,  and  in  the  latter,  the  younger.  The  Code  Napoleon 
had  regard  to  the  ages  of  fifteen  and  sixty ;  presuming  that  of  tbose 
under  the  former  age  the  eldest  survived  ;  and  that  of  those  above  the 
latter  age,  the  3'0unge8t  survived.  If  the  parties  were  between  those 
ages,  but  of  different  sexes,  the  male  was  presumed  to  have  survived ; 
if  they  were  of  the  same  sex,  the  presumption  was  in  favor  of  the 
survivorship  of  the  younger.  B3'  the  Mahometan  law  of  India  when 
relatives  thus  perish  together,  it  is  to  be  presumed  that  they  all  died  at 
the  same  moment,  and  such  also  was  the  rule  of  the  ancient  Danish  law. 
But  the  common  law  which  governs  us  knew  no  such  arbitrary  ^pre- 
sumptions. By  that  law  where  several  lives  are  lost  in  the  same  dis- 
aster there  is  no  presumption  of  survivorship  by  reason  of  age  or  sex ; 
nor  is  it  presumed  that  all  died  at  the  same  moment.  (Survivorship  in 
such  a  case  must  be  proved  by  tiie  part^'  asserting  it  No  presumption 
will  be  raised  b}'  balancing  probabilities,  that  there  was  a  survivor  or 
wlio  it  was.  Wing  v.  Angrave^  8  H.  L.  C.  183 ;  Underwood  v.  Wing, 
4  De  G.,  M.  &  G.,  633  ;  Johnson  v.  MeHthew,  80  Maine,  111 ;  NeweU 
et  al.  V.  Nicholas  et  aZ.,  75  N.  Y.  78 ;  1  Green.  Ev.,  sees.  29,  80 ; 
Best's  Principles  of  Evidence,  304 ;  2  Whaiton*s  Law  of  Ev.,  sees. 
1280,  1281,  1282 ;  2  Kent's  Com.  572. 

Whether  Mr.  and  Mrs.  Hoopes  were  drowned,  or  were  killed  by  the 
falling  of  the  house,  and  whether  their  children  were  also  drowned,  or 
were  crushed  hy  the  shattered  timbers  of  the  building,  no  human  being 
can  tell.  Whether  the  wife  survived  the  husband  or  the  husband  the 
wife,  or  whether  both  expired  simultaneousl}',  maj'  be  subjects  for  spec- 
ulation and  conjecture,  but  can  never  be  proven  or  known.  Whether 
their  children  survived  them  or  died  before  their  parents  is  shrouded  in 
equally  impenetrable  uncertaintj'.  As  observed  by  the  Lord  Chancellor 
in  Underwood  v.  Wing^  aupra^  "  we  may  guess  or  imagine  or  fancy, 
but  the  law  of  England  requires  evidence."  If  the  parents  were 
drowned  and  the  children  were  killed  b}'  the  falling  ix)of,  it  is  possible 
the  former  sur^ived  their  oflPspring  for  a  brief  but  scarcely  appreciable 
space  of  time.  If,  on  the  other  hand,  parents  and  children  lost  their 
lives  b3'  the  crushing  of  the  building,  it  is  more  than  probable  that  all 
of  them  perished  at  once.  If  we  were  to  draw  inferences  from  the 
probable  duration  of  life  after  a  person  has  been  submerged,  those  in- 
ferences would  be  at  best  only  speculative  and  necessarily  uncertain 
and  unsatisfactory ;  and  in  regard  to  the  husband  and  wife,  who  when 
last  seen  alive  were  both  in  the  parlor  of  their  home,  there  is  not  the 
faintest  shadow  of  a  fact  upon  which  to  base  even  a  conjecture  as  to 
survivorship.  The  only  thing  which  is  certain  is  that  all  perished  in  a 
common  catastrophe. 
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The  funds  now  in  the  Circuit  Court  are  not  assets  of  Mr.  Hoopes 
{Md.  Mat  Benev't  Society  of  Bed  Men  v.  Clendinen^  etc.,  44  Md. 
434),  and  the  successful  assertion  of  Mrs.  Cowman's  claim  to  them  de- 
pends, under  the  regulations  of  the  Order  of  the  Golden  Chain,  upon 
her  being  able  to  show  satisfactorily,  though  not  with  absolute  certainty, 
that  the  beneficiar}'  named  in  the  certificate  died  in  the  lifetime  of  Mr. 
Iloopes.  Not  only  so,  but  she  must  show  further  that  Mr.  Hoopes' 
two  children  also  died  before  the  death  of  their  father.  There  is  no 
evidence,  as  we  have  already  stated,  to  establish  these  necessar}'  con- 
ditions, and  there  are  no  presumptions  which  can  be  appealed  to  to 
supply  the  place  of  such  evidence.  Were  it  to  be  granted  that  the 
children  expired  first,  there  is  absolutely  nothing  to  indicate  that  Mrs. 
Hoopes  predeceased  her  husband.  Onlj-  in  the  event  of  her  death  in 
his  lifetime  do  the  funds  go  over  to  some  one  else.  Her  death  in  his 
lifetime  is,  therefore,  a  condition  which  must  exist,  and  must  be 
shown  to  exist,  before  the  contingent  right  of  any  subsequently  en- 
titled beneficiary  can  possibly  ripen  into  a  perfected  claim.  In  other 
words,  her  title  under  the  certificate  as  the  selected  beneficiary  can 
only  be  displaced  by  affirmative  evidence  that  her  husband  survived 
her.  Those  who  claim  the  funds  as  against  her  apparent  title  —  who 
tiierefore  seek  to  displace  that  title — must  show  by  competent  and 
sufiScient  evidence  that  she  died  before  her  husband  did.  If  they  fail 
to  do  this,  they  necessarily  fail  to  establish  their  claim  to  the  funds. 
Now,  this  is  precisely  the  situation  in  which  Mrs.  Cowman  stands,  and 
which  the  administrator  of  the  deceased  children  also  occupies. 

Mrs.  Hoopes  was  the  beneficiary  named  in  the  certificate.  Her 
representative  has  sl  prima  facie  title  to  the  fund.  That  title  can  only 
be  divested  by  evidence  showing  that  she  died  before  her  husband. 
They  are  both  dead,  and  both  died  in  the  same  disaster.  There  is  no 
proof  and  there  is  no  legal  presumption  as  to  which  one  died  first,  or 
as  to  their  having  died  simultaneously.  Until  it  is  shown  that  she  died 
before  her  husband,  the  fund  is  payable  to  no  one  else  other  than  her 
representative,  because  it  is  onl}'  in  the  event  of  the  death  of  the  nomi- 
nated beneficiary  in  the  lifetime  of  the  assured  that  others  can  pos- 
sibly take.  Until  proof  of  her  having  so  died  is  first  furnished,  her 
prima  facie  title  cannot  be  displaced ;  and  nothing  to  be  found  in  the 
record  is  suflScient  to  displace  it.  It  follows,  then,  that  so  much  of  the 
decree  as  awarded  the  funds  to  the  administrator  of  the  children  must 
be  reversed,  and  so  much  of  the  decree  as  denied  the  relief  sought  by 
Mrs.*  Cowman  must  be  aflSrmed,  and  the  cause  will  be  remanded  that 
another  decree  may  be  signed  awarding  the  fund  to  the  administrator 
of  Mrs.  Hoopes. 

Decree  c^rmed  in  part,  and  reversed  in  part,  and  cause  re* 
manded,  the  costs  to  he  paid  out  of  the  fund} 

1  And  80  in  the  cue  of  Maria  H.  Willbor  tt  al,,  20  R.  1. 126  (1897),  where  all 
perished  in  the  baming  of  a  hoose.  —  Ed. 
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In  Newell  r.  Mchoh^  75  N.  Y.  78  (1878),  a  family,  consisting  of 
a  father,  whose  wife  had  died,  their  two  children,  and  her  mother, 
perished  at  sea  by  the  same  shipwreck,  and  a  question  arose  as  to  the 
construction  of  the  wife's  will.  The  heirs  and  next  of  kin  of  the  chil- 
dren, who  were  among  the  appellants  at  this  final  stage  of  the  case, 
urged,  says  the  court  (Church,  C.  J.),  ''  that  conceding  the  burden  of 
proving  survivorahip  to  be  upon  the  appellants,  and  that  in  this  case 
there  is  no  presumption  that  either  particular  child  survived,  yet  as  the 
law  will  not  presume  that  they  died  at  the  same  time,  a  presumption 
may  be  indulged  that  there  was  a  survivor,  and  that  it  makes  no  differ- 
ence which  child  survived,  as  he  would  inherit  the  share  of  the  other, 
and  create  a  new  line  of  descent  for  that  share  which  would  embrace 
the  appellants.  This,  of  course,  would  affect  but  one  of  the  children's 
st^ares,  or  one-quarter  of  the  estate.  The  suggestion,  although  appar- 
ently plausible  in  statement,  cannot  be  sustained. 

'^  In  the  first  place,  assuming  such  a  presumption,  it  may  be  observed 
that  tlie  appellants  are  required  to  prove  their  right  or  title.  Can  n 
part}'  successfully  claim  that  as  he  is  entitled  to  one  thing  or  another, 
and'fts  thev  are  alike  he  will  take  either?  It  is  an  accidental  circum- 
stance  that  the  shares  of  these  children  were  alike  in  amount  or  kincL 
Suppose  they  had  been  unequal  in  amount,  or  that  one  had  been  in 
land,  and  the  other  in  mone}',  could  the  appellants  have  claimed  either? 
Clearly  not.  As  to  the  daughter's  share,  there  was  a  failure  to  prove  a 
title  because  it  does  not  appear  that  the  son  survived  the  daughter,  and 
the  same  is  true  of  the  share  of  the  son.  The  appellants  hold  the  affirm- 
ative, and  must  establish  their  title  to  some  specific  share  or  interest, 
which  they  fail  to  do  by  an  alternative  claim.  As  they  cannot  claim 
either,  have  the}-  not  failed  as  to  both  ?  A  somewhat  similar  point, 
though  upon  a  different  ground,  was  presented  in  Wing  v.  Angrave^ 
8  H.  L.  183.  The  estate  was  limited  to  one  Wing  upon  certain  condi- 
tions in  the  respective  wills  of  husband  and  wife,  who  were  lost  at  sea. 
The  husband  gave  everything  to  the  wife,  and  adds :  '  And  in  case  my 
wife  shall  die  in  my  lifetime,  .  .  .  then  I  give  all  my  estate  to  William 
Wing.'  And  the  wife  gave  everything  to  the  husband,  and  stated,  '  and 
in  case  my  husband  should  die  in  my  lifetime,  then  I  devise,  bequeath, 
and  appoint  the  said  property  to  the  use  of  William  Wing.'  Wing 
claimed  under  both  wills,  but  the  court  denied  his  claim  under  either, 
because  he  could  not  prove  that  either  husband  or  wife  survived.  It  ia 
true  in  that  case  that  the  wills  created  a  condition  precedent,  but  as  the 
condition  was  the  same  in  each  will  the  ultimate  legatee  claimed  under 
both  on  the  ground  that  it  was  immaterial  which  survived.  Lord  Chelms- 
ford, in  answering  this  point,  said :  '  If  different  persons  had  been  enti- 
tled under  the  two  wills,  each  must  have  established  his  claim  solely 
by  the  will  in  his  favor,  independently  of  the  other,  and  no  difference 
can  be  made  in  the  rules  of  evidence,  because  the  appellant  accidentally 
happened  to  be  the  ultimate  legatee  in  each  will.'    The  claim  was  not 
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predicated  upon  the  presamption  of  a  survivor  as  here,  bat  upon  a  unity 
of  rights  and  interests  as  legatee  under  both  wills. 

'^I  do  not  think  an  alternative  claim  can  be  sustained,  conceding  the 
presumption  of  survivorship.^  However  this  may  be,  a  decisive  answer 
to  the  suggestion  is,  tliat  there  is  no  legal  presumption  which  courts 
are  authorized  to  act  upon  that  there  was  a  survivor,  any  more  than 
that  there  was  a  particular  survivor.  It  is  not  claimed  that  there  is  any 
legal  presumption  that  the  children  died  at  the  same  time.  Indeed  it 
may  be  conceded  that  it  is  unlikely  that  they  ceased  to  breathe  at  pre- 
cisely the  same  instant,  and  as  a  physical  fact  it  may  perhaps  be  inferred 
that  they  did  not.  But  this  does  not  come  up  to  the  standard  of  proof. 
The  rule  is  that  the  law  will  indulge  in  no  presumption  on  the  subject. 
It  will  not  raise  a  presumption  by  balancing  probabilities,  either  that 
there  was  a  survivor,  or  who  it  was.  In  this  respect  the  common  law 
differs  from  the  civil  law.  Under  the  latter,  certain  rules  prevail  in  re- 
spect to  age,  sex,  and  physical  condition,  by  which  survivorship  may  be 
determined,  but  nothing  can  lie  more  uncertain  or  unsatisfactory  than 
this  conjectural  mode  of  arriving  at  a  fact,  which,  fh>m  its  nature,  inust 
remain  ancertaio,  and  often  upon  the  existence  of  which  the  title  to 
lai^e  amounts  of  property  depend.  In  the  language  of  the  Lord  Chan- 
cellor, in  Wing  v.  tTnderwood^  4  De  6ex,  M.  A  G.  633,  '  We  may 
guess,  or  imagine,  or  fanc}',  but  the  law  of  England  requires  evidence.' 
There  are  cases  where  a  strong  probability,  in  theory  at  least,  would 
arise  that  one  person  survived  another,  and  perhaps  as  strong  as  that 
that  there  was  a  survivor,  and  yet  the  common  law  wisely  refrains  from 
acting  upon  it  in  either  case.  It  is  regarded  as  a  question  of  fact  to 
be  proved,  and  evidence  merely  that  two  persons  perished  by  such  a 
disaster  is  not  deemed  sufficient.  If  there  are  other  circnmstances 
shown  tending  to  prove  survivorship,  courts  will  then  look  at  the  whole 
case  for  the  purpose  of  determining  the  question,  but  if  only  the  fact  of 
death  by  a  common  disaster  appears  they  will  not  undertake  to  solve  it, 
on  account  of  the  nature  of  the  question  and  its  inherent  uncertainty. 
It  is  not  impossible  for  two  persons  to  die  at  the  same  time,  and  when 
exposed  to  the  same  peril  under  like  circumstances  it  is  not  as  a  ques- 
tion of  probability  very  unlikely  to  happen.  At  most  the  difference  can 
onl3'  be  a  few  brief  seconds.  The  scene  passes  at  once  beyond  the  vision 
of  human  penetration,  and  it  is  as  uni)ecoming  as  it  is  idle  for  judi- 
cial tribunals  to  speculate  or  guess  whether  during  the  momentary  life 
struggle  one  or  the  other  may  not  have  ceased  to  gasp  first,  especially 
when  the  transmission  of  title  to  propert}'  depends  upon  it,  and  hence  in 
the  absence  of  other  evidence  the  fact  is  assumed  to  be  unoscertainable, 
and  property  rights  are  disposed  of  as  if  dcatli  occurred  at  the  same 
time.  This  is  done  not  because  the  fact  is  proved,  or  that  there  is  any 
presumption  to  that  effect,  but  because  there  is  no  evidence,  and  no 
presumption  to  the  contrary.    The  authorities  are  uniform  upon  this 

1  See  Joinder  of  Clainu  under  AUemaU  AmhiguiHee^  12  Harv.  Law  Bev.  45,.  by 
0.  B.  Alston.  —  Eo. 
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doctrine,  but  the  expressions  of  some  of  the  Judges  in  announcing  it 
are  liable  to  be  misunderstood  as  indicating  a  presumption  of  simulta- 
neous death,  which  is  not  the  rule.  For  instance,  Sir  William  Wynne 
said :  '  I  always  thought  it  the  most  natural  presumption  that  nil 
died  together,  and  that  none  could  transmit  rights  of  property  to  an- 
other.' Bex  V.  Heassj  2  Salk.  593 ;  2  Phill.  296,  note  c;  5  B.  &  Ad. 
91,  92. 

"Sir  John  Nicoll  sai<i :  'I  assume  that  both  perished  in  the  same 
moment.'  Taylor  v.  Biphck,  2  Phill.  261.  In  tlie  matter  of  Seltoyt}  ^ 
8  Hagg.  Ec.  R,  748,  the  court  said :  •  But  in  the  absence  of  clear  evi- 
dence, it  has  generally  been  taken  that  both  died  in  the  same  moment' 
Sir  Herbert  Jenner  said :  '  The  parties  must  be  presumed  to  have  died 
at  the  same  time.'     1  Curteis,  706.^ 

"  These  expressions  only  mean  that  as  the  fact  is  incapable  of  proof, 
tlie  one  upon  whom  the  onus  11^  fails,  and  persons  thus  i>erisliing  must 
be  deemed  to  have  died  at  the  same  time,  for  the  purpose  of  disposing 
of  their  property.  The  Lord  Chancellor  in  Wing  y.  Underwood^ 
supra,  recognized  the  distinction,  and  explained  the  meaning  of  the 
rule.  In  commenting  upon  a  similar  expression  of  the  Master  of  the 
Rolls  to  the  effect  that  he  must  assume  that  Mr.  and  Mrs.  Underwood 
both  died  together,  the  Chancellor  said :  '  From  personal  communica- 
tion with  his  honor,  I  know  that  he  is  not  aware  that  he  ever  used  such 
an  expression,  and  all  he  ever  meant  to  say  was  that  the  property  must 
be  distributed  just  as  it  would  have  been  if  the}'  had  both  died  at  the 
same  moment'  And  Mr.  Best,  in  his  work  on  Presumptions,  after  lay- 
ing down  the  general  rule,  states  that  it  is  not  correct  to  infer  from  this 
that  the  law  presumes  both  to  have  perished  at  tlie  same  moment,  and 
adds :  *  The  practical  consequence  is,  however,  nearly  the  same,  be- 
cause if  it  cannot  be  shown  which  died  first,  the  fact  will  be  treated 
bj  the  tribunal  as  a  thing  unascertainable,  so  that  for  all  that  ap- 
pears to  the  contrarj',  both  individuals  may  have  died  at  the  same 
moment' 

'^  All  the  common-law  authorities  are  substantially  the  same  way,  and 
the  rule,  which  I  think  is  wise  and  safe,  should  be  regarded  as  settled. 
Its  propriet}'  is  not  weakened  by  the  circumstance  that  its  first  applica- 
tion in  this  court  prevents  this  estate  from  being  turned  into  channels 
never  contemplated  or  intended  by  the  testatrix. 

**  The  judgment  must  be  affirmed." 

All  concur  except  Miller  and  Earl,  JJ.,  absent  at  argument. 

Rapallo,  J.,  concurs  in  all  except  as  to  survivorship  between  the  two 
children,  and  as  to  that  does  not  vote.    Judgment  affirmed, 

^  See  Coye  v.  Leach,  8  Met  871  (1844),  where  the  reporter's  head-note,  but  not 
the  decision,  put  the  matter  in  the  same  way.  —  £d. 
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SECTION  III. 
Burden  of  Proof. 

NOT£. 

In  legal  dUcossiou,  tbis  phrase,  "the  burden  of  proof/*  ia  used  in  several  ways, 
it  marks,  (1)  The  peculiar  duty  of  him  who  baa  the  risk  of  any  given  proposition  on 
which  parties  are  at  issue,  —  who  will  lose  the  case  if  he  does  not  make  this  proposi- 
tion  out,  when  all  has  been  said  and  done.  In  saying  *'  the  peculiar  duty,"  I  mean  to 
discriminate  this  duty  from  another  one,  called  by  the  same  name,  which  this  party 
shares  with  his  adversary.  (2)  It  stands  for  the  duty  last  refen-ed  to,  when  discrimi- 
nated from  the  other  one ;  that  is  to  say,  the  duty  of  going  forward  in  ai^ument  or  in 
producing  evidence ;  whether  at  the  beginning  of  a  case  or  at  any  later  moment 
throughout  the  trial  or  the  discussion.  (8)  There  is  an  undiscriminated  use  of  the 
phrase,  perhaps  more  common  than  either  of  the  other  two,  in  which  it  may  mean 
either  or  both  of  the  others.  .  .  . 

Whether  there  be  pleadings  or  not,  and  whether  they  be  simple  or  not,  you  come 
out,  at  some  stage  of  the  controversy,  upon  a  proposition,  or  more  than  one,  expressed 
or  implied,  on  which  the  parties  are  at  issue,  one  party  asserting  and  the  other  denying. 
An  admission  may,  of  course,  end  the  controversy  ;  but  such  an  admission  may  be,  an<l 
yet  not  end  it ;  and  if  that  be  so,  it  is  because  the  party  making  the  ailmission  sets  up 
something  that  avoids  the  apparent  effect  of  it ;  as  subsequent  payment  avoids  the 
effect  of  what  shows  a  claim  in  contract.  When  this  happens,  the  party  defending  be* 
comes,  in  so  far,  the  actor  or  plaintiff.  In  general,  he  who  seeks  to  move  a  court  in 
his  favor,  whether  as  an  original  plaintiff  whose  facts  are  merely  denied,  or  as  a  defend- 
ant,  who  in  admitting  his  adversary's  contention  and  setting  up  an  affirmative  defence, 
takes  the  role  of  (uior  (reus  excipiendo  fit  actor),  —  must  satisfy  the  court  of  the  tnith 
and  adequacy  of  the  grounds  of  his  claim,  both  in  point  of  fact  and  law.^  But  he,  in 
every  case,  who  is  the  true  reus  or  defendant  holds,  of  course,  a  very  different  place  in 
the  procedure.  He  simply  awaits  the  action  of  his  advei-sary,  and  it  is  enough  if  he  re- 
pel him.  He  has  no  duty  of  satisfying  the  court ;  it  may  be  doubtful,  indeed  extremely 
donbtfnl,  whether  he  be  not  legally  in  the  wrong  and  his  adversary  legally  in  the  right ; 
indeed  he  may  probably  be  in  the  wrong,  and  yet  he  may  gain  and  his  adversary  lose, 
simply  because  the  inertia  of  the  court  has  not  been  overcome  ;  because  the  actor  has 
not  carried  his  case  beyond  an  equilibrium  of  proof,  or  beyond  all  reasonable  doubt' 
Whatever  the  standard  be,  it  is  always  the  cutor  and  never  the  reus  who  has  to  bring 
his  proof  to  the  required  height ;  for,  truly  speaking,  it  is  only  the  actor  that  has  the 
duty  of  proving  at  all.  Whoever  has  that  duty  does  not  make  out  a  prima  facie  case 
till  he  comes  up  to  the  requirement,  as  regards  quantity  of  evidence  or  force  of  convic- 
tion, which  applies  to  his  contention ;  and,  of  course,  he  has  not,  at  the  end  of  the 

^  Bonnier,  Preuves,  i.  s.  36  (5th  ed.)  :  "Celui  qui  doit  innover  doit  d^montrer  que 
sa  pretention  est  fondle." 

*  Bracton,  fol.  239  b ;  *'  Si  juratores  dubitaveriut  .  .  .  qnerens  per  hoc  nihil  con- 
sequitnr  .  .  .  quia  quotienscunque  dnbitatur  an  quid  sit,  perinde  est  ac  si  non  esset 
ill  ad."  I  have  spoken  of  "  the  inertia  of  the  court"  Of  course,  from  the  court's  point 
of  view  this  question  presents  itself,  What  shall  we  do  when  we  know  not  what  to  do  f 
This  has  sometimes  been  answered  with  much  simplicity.  Bonnier,  Preuves,  i.  s.  51 
(Sth  ed.)f  remarks  :  "  Nos  anciens  auteurs,  de  leur  c6te,  ont  propose  divers  expedients 
pour  resondre  les  questions  dontenaes.  Lea  una  veulent  qu'on  tranche  le  differend  par 
la  moiti^,  ce  que  Ci^asappelle  avee  raison  anile  Judicium,  D'autresproposent  I'emploi 
du  sort,  eroploi  qni  a  ^te  r^lis^  effectivenient  en  1644  dans  la  fameuse  sentence  des 
biUhettes."  He  adds  in  a  note :  "  Par  un  jnge  de  Melle  qui  avait  fait  tirer  aux  plai- 
denrs  deux  pailles  on  HichetteSf  qu'il  tenait  entre  les  doigts.  Heureusement  pour 
Thonnenr  de  la  justice,  elle  a  ^t^  v^totmie  pcur  le  parlement  de  Paris." 
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debate,  accomplished  his  task  uuless  he  has  held  good  his  case,  and  held  it  at  the  legal 
height,  as  against  all  counter  proof. ^  This  duty^  in  the  nature  of  things,  here  as  well 
as  at  Koine,  cannot  shift ;  it  is  always  the  duty  of  one  party,  and  never  of  the  other. 
But  as  the  actor,  if  he  would  win,  must  begin  by  making  out  a  case,  and  must  end  by 
keeping  it  good,  so  the  reus,  if  he  would  not  lose,  must  bestir  himself  when  his  advei^ 
sary  has  once  made  out  his  case,  and  must  repel  it.  And  then,  again,  the  actor  may 
move  and  restore  his  case,  and  so  on.  This  shifting  of  the  duty  of  going  forward  with 
ai-gument  or  evidence  may  go  on  through  the  trial.  Of  course,  as  had  been  said  already, 
the  thing  that  thus  shifts  and  changes  is  not  the  peculiar  duty  of  each  party,  —  for  that 
remains  peculiar;  i.e.,  the  duty,  on  the  one  hand,  of  making  out  and  holding  good  a 
case  which  will  move  the  court,  and  on  the  other,  the  purely  ne^tive  duty  of  prevent- 
ing this. .  It  is  the  common  and  interchangeable  duty  of  going  forward  with  ail- 
ment or  evidence,  whenever  your  case  requires  it. 

If  one  asks  how  he  shall  know  who  has  the  duty  of  establishing,  —  the  burden 
of  proof  in  that  sense  of  the  term,  —  he  must  put  this  question  with  reference  to  some 
s|>ecific  proposition.  As  a  general  question,  it  relates  to  the  proposition  on  which  the 
l)arties  are  at  issue  ;  and  the  general  answer  is  that  the  actor  has  it,  the  one  who  holds 
the  affirmative.  How,  then,  shall  we  ascertain,  in  any  given  case,  who  the  actor  is  ? 
As  we  have  seen,  the  mere  form  of  the  pleadings  may  suffice  to  tell  us.  Where  it  does 
not,  we  must  be  referred  to  the  principles  of  pleading  ;  and  in  attending  to  these  we 
shall  sometimes  find  oui*selves  involved  in  an  analysis  of  the  substantive  law  of  the  par- 
ticular case,  and  perhaps  in  an  inquiry  into  things  obsolete,  anomalous,  and  forgotten. 
**  Undoubtedly,"  says  a  learned  judge,  *'  many  matters  which,  if  tnie,  would  show 
tliat  the  plaintiff  never  had  a  cause  of  action,  or  even  that  he  never  had  a  valid  con- 
tract, must  be  pleaded  and  proved  by  the  defendants ;  for  instance,  infancy,  coverture, 
or,  probably,  illegality.  Where  the  line  should  be  drawn  might  differ  conceivably  in 
diiferent  jurisdictions."'  Clearly  one  has  no  right  to  look  to  the  law  of  evidence  for 
a  solution  of  such  questions  as  these,  and  I  am  not  proposing  to  answer  them.*  .  .  . 

In  dealing  with  such  questions  it  has  to  be  remembered,  sometimes,  as  I  am  re- 
minded by  a  learned  friend,  that  defences  with  which  we  are  familiar,  and  which  seem, 
npon  analysis,  to  be  a  negation  of  what  is  affirmed  by  an  adversary,  are  really  positions 
which  were  formerly  not  allowed  to  be  taken  at  all  in  a  legal  controversy.  The  long 
history  of  equitable  defences,  such  as  fraud,  and  even  illegality  and  failure  of  consider- 
ation, has  to  be  borne  in  mind  ;  *  and  then  it  is  easy  to  see  why  such  matters  are  proper 
to  be  alleged  and  established  by  him  who  has  been  newly  allowed  the  privilege  of  avail- 
ing himself  of  them. 

But  as  time  passes  and  the  conceptions  on  which  legal  obligation  is  determined 
come,  from  age  to  age,  to  rest  on  a  new  analysis,  it  would  seem  that  the  test  of  an 
affinnative  case  must  also  change  and  be  made  to  dejiend  more  commonly  than  it  does 

^  It  should  be  remarked,  however,  that  there  is  much  freedom  of  discretion  allowed 
the  trial  judge  in  determining  when  a  party  may  rest  for  the  time  being  ;  and  when  the 
other  may  fairly  be  called  on  to  explain. 

^  Per  Holmes,  J.,  in  Starratt  v.  Mullen,  148  Mass.  570.  [Compare  the  different 
rules  as  to  whether  cbntributory  negligence  is  an  affinnative  defence.  Chic.  Ry.  Co.  v. 
Price,  97  Fed.  Rep.  423,  480.] 

*  As  I  hare  said,  it  would  be  a  great  service  to  the  law  if  these  matters  could  be 
thoroughly  worked  out.  My  colleague,  Professor  Langdell,  has  kindly  allowed  me  the 
privilege  of  reprinting  here  the  following  passages  from  a  valuable,  short  treatment  of 
this  subject,  incidental  to  his  well-known  discussion  of  pleading  in  equity.  I  quote 
from  his  work  on  that  subject  (2d  ed.),  ss.  108-114.  .  .  .  p]*he  quotation  is  omitteil 
here.]  The  discussion  of  the  same  question  as  relating  to  actions  for  the  recovery  of 
property  and  the  defence  of  the  Statute  of  Limitations  contained  in  i6.,  ss.  114-129, 
may  well  be  examined.  See  also  McKyring  v.  Ball,  16  N.  Y.  297 ;  Pomeroy,  Reme- 
dies, c.  4  ;  The  Glendarroch,  [1894]  Prob.  226,  per  Lord  Esher,  M.  R. 

*  See  Ames,  9  Harv.  Law  Rev.  49-59 ;  and  compare  6  ib.  344-S47,  and  i^fra^  406. 
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now,  and  more  diBtinctly,  on  the  newly  accepted  ideas  and  analysis.  Kow,  and  at  all 
times,  the  testa  of  justice  and  practical  conrenience  are  legitimate  ones,  wherever  the 
question  is  open  to  debate. 

Let  us  look,  now,  at  certain  ambiguities  and  sources  of  ambiguity. 

(a)  At  the  outset,  he  who  has  to  move  the  court  and  establish  his  case,  has  also  to 
go  forward  with  the  proof  of  it,  unless  some  presumption  or  matter  judicially  noticed, 
operating  like  matters  already  proved,  happen  to  relieve  him  just  at  this  point ;  the 
other  party  may  rest  untU  then,  and  will  win  without  a  stroke  if  the  first  remain  idle. 
This  duty  of  beginoing  is  often  given  as  the  distinctive  test  of  an  affirmative  case,  — 
"  Which  party  would  be  successful  if  no  evidence  at  ell  were  given."  ^  But  when  the 
odLor  has  gone  forward  and  made  his  prima  ftuie  case,  he  has  brought  a  pressure  to  bear 
upon  the  reua^  which  will  compel  him  to  come  forward  ;  and  he  again  may  bring  pres* 
sure  upon  the  odor  that  will  call  him  out  This  duty  of  going  forward  in  response  to 
the  call  of  a  prima  facie  case,  or  of  a  natural  or  legal  presumption,  ^  a  duty  belonging 
to  either  party,  —  is,  in  its  nature,  the  same  as  that  which  rests  upon  the  beginning 
party,  and  which  is  put  as  the  distinctive  test  of  an  adw;  it  is  merely  a  duty  of  going 
forward.  This  fact  was  perceived ;  and  it  led  to  a  modification  in  the  expression  of  the 
test.  "  As,  however,'*  says  Best,*  "  the  question  of  the  burden  of  proof  may  present 
itself  at  any  moment  during  a  trial,  the  test  ought,  in  strict  accuracy,  to  be  expressed 
thus,  namely :  Which  party  would  be  successful  if  no  evidence  at  all,  or  no  more  evi- 
dence, as  the  case  may  be,  were  given  f "  Now  when  this  has  been  said  and  accepted, 
all  notion  of  a  characteristic  that  is  determined  by  the  beginning  of  the  case  is  thrown 
away ;  and  so  every  circumstance  that  discriminates  the  odor  and  the  reus.  We  are 
told  that  we  may  know  him  who  has  the  burden  of  proof  by  considering  whether,  at 
any  given  moment,  a  party  would  lose  if  the  ease  stopped  then  and  there.  But  that 
test  may  apply  to  either  party,  for  it  points  to  a  situation  in  which  either  may  find 
himself,  namely,  that  of  having  the  duty  of  going  forward.  In  short,  the  test  for  the 
never  changing  burden  of  establishing  the  proposition  in  issue,  has  become  good  only 
for  the  constantly  changing  burden  of  producing  evidence.  This  last  duty  now  comes 
prominently  forward,  and  the  other  is  lost  sight  of.  Meantime,  the  change  is  unob- 
served. And,  as  we  have  but  one  term  for  the  two  ideas,  it  gets  used,  as  we  have  seen, 
DOW  for  one  and  now  for  the  other  ;  and,  again,  in  a  way  which  does  not  discriminate 
the  meaning ;  and  so  there  is  no  end  of  confusion. 

(6)  There  is  much  ambiguity  in  what  is  said  of  the  *'  shifting  "  of  the  burden  of 
proof.  As  to  this  it  is  vital  to  keep  quite  apart  the  considerations  applicable  to  plead- 
ing, and  those  belonging  to  evidence.  We  see  that  the  burden  of  going  forward  with 
evidence  may  shift  often  from  side  to  side  ;  while  the  duty  of  establishing  his  proposi- 
tion is  always  with  the  actor,  and  never  shifts.  As  we  have  only  one  phrase  for  two 
ideas  belonging  to  two  different  subjects,  we  say,  as  it  happens,  that  the  burden  of  proof 
does,  and  does  not  shift.  And  then  still  another  ambiguity.  The  burden  of  establish- 
ing is  sometimes  called  *'  the  burden  of  proof  upon  the  record  ; "  for  it  is  assumed  that 
the  record  shows  the  full  allegations  of  the  parties.  But,  in  fact,  in  our  books,  the 
record  very  often  fails  to  do  that ;  so  that  when  the  general  issue  is  pleaded,  the  deny- 
ing party  has  often  been  allowed,  in  giving  his  evidence,  to  set  up  affirmative  defences. 
So  far  aa  the  record  shows  us  anything  in  such  a  case,  the  plaintiff  is  the  actor ,  and  the 
burden  of  establishing  the  proposition  of  the  case  is  upon  him.  And  yet,  since  his  ad- 
versary may  offer  evidence  of  an  affirmative  case,  and  when  he  does,  becomes  the  ador^ 
and  so  has,  with  his  affirmation,  the  burden  of  establishing  it,  this  burden  seems  to  have 
shifted,  because  a  new  proposition  has  be«n  introduced.     But  the  simple  fact  is,  that 


^  Amos  9.  Hughes,  1  Moo.  &  Rob.  464.  The  right  to  begin  may  be  fixed  by  a 
mere  rule  of  piactice.  See,  e.  g.,  in  Massachusetts,  '*  the  well-settled  rule  of  this  court 
that  the  plaintiff  is  to  open  and  close  in  all  cases,  without  regard  to  the  burden  of  proof, 
or  to  any  kdraission  of  all  the  facts  necessary  to  be  proved  by  the  plaintiff  in  opening 
his  case."    Pa^e  v.  08good,  2  Gray,  260. 

*  J£vid.  8.  2C8  ;  and  so  Bowen,  L.  J.,  in  Abrath  v.  K.  K  By.  Co.,  11  Q.  B.  D.  440. 
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ander  this  mode  of  pleading,  as  compared  with  a  strictly  accurate  mode,  the  time  fixed 
for  setting  up  the  affirmative  case  is  different ;  instead  of  requiring  that  it  be  disclosed 
hefore  the  pleadings  are  ended,  it  is  allowed  to  be  made  known  during  the  progress  of 
the  tiial ;  and  the  sense  in  which  we  say  that  the  burden  of  proof  has  shifted  is  that 
loose  sense  in  which,  under  a  strict  rule  of  pleading,  it  might  be  said  to  shift  while  the 
pleadings  are  going  forward,  —  being  first  upon  the  plaintiff,  "  shifting  "  to  the  defend- 
ant when  he  pleads  in  confession  and  avoidance,  and  remaining  fixed  at  the  end  where 
the  last  purely  negative  plea  leaves  it.  In  both  cases  the  burden  of  establishing 
*'  shifts,"  only  because  a  new  affirmative  case  has  been  disclosed,  which  carries  with  it 
the  duty  of  making  it  out.  In  reality  there  is  no  shifting  at  all,  because  the  issue  is 
not  yet  settled.  It  remains  just  as  true  as  ever,  as  regards  the  issue  that  the  burden 
of  establishing  it  never  shifts ;  it  is  always  upon  the  actor.  It  is,  therefore,  merely  a 
careless  mode  of  expression,  —  when  new  issues  are  allowed  to  be  developed  at  the 
trial,  —  to  say  that  the  burden  of  establishing  shifts  during  the  trial.  And  yet  we 
find  that  Chief  Justice  Shaw,  in  the  very  act  of  starting  the  peculiar  practice,  which 
afterwards  existed  in  Massachusetts,  of  limiting  the  meaning  of  the  term  **  burden  of 
proof"  to  the  one  meaning  of  the  actor's  duty  of  establishing  his  proposition,  expi^esses 
himself  thus  :  "  Where  the  party  having  the  burden  of  proof  gives  competent  and 
jfrima  facie  evidence  of  a  fact,  and  the  adverse  party,  instead  of  producing  proof  which 
would  go  to  negative  the  same  proposition  of  fact,  proposes  to  show  another  and  a  dis- 
tinct ))roposition  which  avoids  the  effect  of  it,  there  the  burden  of  proof  shifts,  and  rests 
upon  the  i)ai-ty  proposing  to  show  the  latter  fact."  ^  In  Massachusetts,  they  now  say 
that  *'  the  burden  of  proof  never  shifts."  * 

(c)  Another  source  of  ambiguity  lies  in  the  relation  between  the  burden  of  proof, 
and  legal  presumptions  or  rules  of  presumption.  What  is  true  of  these  phrases  in  one 
sense  may  not  be  true  in  another.  When  it  is  said  that  the  burden  of  establishing  lies 
upon  the  cuUor,  this  refers,  as  we  see,  to  the  total  proposition  or  series  of  propositions 
which  constitute  his  disputed  case.  As  when  in  an  action  for  malicious  pitMecution  ' 
the  Master  of  the  Rolls  said  :  **  The  burden  of  proof  of  satisfying  a  jury  that  there  was 
a  want  of  reasonable  care  lies  upon  the  plaintiff,  because  the  proof  of  that  ...  is  a 
necessary  part  of  the  larger  question,  of  which  the  burden  of  proof  lies  upon  him." 
Suppose,  then,  that  it  be  settled  in  any  case,  upon  the  principles,  whatever  they  be, 
which  govern  the  question,  that  the  burden  of  establbhing  a  given  issue  is  upon  A, 
and  that  upon  some  detail  of  this  issue  a  rule  of  presumption  makes  in  favor  of  A, 
e.  g.,  that  he  has  to  establish  a  will,  and  that  the  presumption  of  sanity  helps  him  as 
to  this  one  element  of  his  proposition  ;  ^  or  that  he  has  to  establish  the  heirship  of  a 
child,  including  its  birth  of  certain  parents,  in  wedlock,  and  legitimately,  and  that  the 


^  Powers  V.  Russell,  13  Pick.  69,  77  (1882).     [Compare  111  Mich.  629.  —  Ed.] 

^  As  in  142  Mass.  p.  360.  But  what  Chief  Justice  Shaw  meant  may  still  be  true, 
even  under  the  existing  practice  in  Massachusetts,  for  after  the  answer  there  need  be 
no  replication,  while  anything  may  be  proved  by  the  plaintiff  at  that  stage.  By  the 
St.  1836,  c.  273,  special  pleas  in  bar  in  Massachusetts  were  abolished  in  all  civil  ac- 
tions, and  the  general  issue  substituted.  This  had  been  the  law  as  to  certain  sorts  of 
action  before.  Of  the  condition  of  the  law  as  it  stood  after  this  change  Mr.  B.  R. 
Curtis,  afterwards  Mr.  Justice  Curtis,  said  (Report  of  Commissioners  on  the  Massa- 
chusetts Practice  Act,  Hall,  139 ;  also  in  2  Life  of  Curtis,  149,  161) :  **  He  who  now 
surveys  what  remains,  sees  every  plaintiff  left  to  inhabit  the  old  building,  while  all 
others  are  turned  out  of  doors."  The  **  Practice  Act "  of  1851,  prepared  by  these  Com- 
missioners, abolished  the  general  issue  in  all  but  real  and  mixed  actions  and  substituted 
a  stricter  system.  But  this  strictness  was  in  part  done  away  the  next  year,  when  the 
first  Practice  Act  was  repealed,  and  a  new  one  enacted.  Under  this  one,  now  in  force, 
no  pleadings  are  required  after  the  defendant's  answer  (compare  St.  1851,  c.  283,  s.  28 
with  St.  1852,  c.  312,  s.  19)  ;  and  the  old  looseness  still  exists  from  this  point  on. 

»  Abrath  v.  The  N.  E.  Ry.  Co.,  11  Q.  B.  D.  p.  451. 

*  Sutton  V.  Sadler,  3  C.  B.  ».  8.  87.    Compare  infra  [Prel.  Treat.  Evid.],  382  n. 
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presamption  applying  in  snch  cases  helps  him  as  to  the  last  point ;  —  on  the  snpposi- 
tioD,  I  fuiy,  that  in  any  given  case  the  burden  of  establishing  is  thus  fixed,  and  that  the 
presumption  thus  operates  as  touching  a  part  only  of  the  total  proposition,  how  does 
this  affect  the  duty  of  the  actor  P  Of  course  it  does  not  reach  the  burden  on  the 
whole  issue  ;  for  this  covers  not  only  the  presumed  thing,  but  more.  Does  it  then 
transfer  to  the  other  the  duty  of  establishing  a  part  of  the  issue  f  If  so,  we  iliay  easily 
suppose  a  variety  of  presumptions  operating  in  the  same  case  which  would  split  up  the 
issue  in  a  manner  utterly  confusing  to  judge  and  jury.  What  happens  in  such  a  case 
seems  rather  to  be  what  the  Riimans  called  levamen  prohationis ;  i. «.,  the  presumption 
has  done  the  office,  as  regards  a  particular  fact,  ol  prima  facie  proof ;  so  that  the  actor 
need  not  in  the  first  instance  go  forward  as  to  this  matter  ;  his  case  for  all  purposes  of 
beginning  is  proved  by  this,  without  evidence,  just  as  it  would  have  been  by  evidence 
enough  to  make  k  prima  facie  case.  Of  course  he  must  still  meet  the  defendant's 
counter  proof,  and  must  make  good  his  total  proposition  not  merely  at  the  beginning 
bnt  at  the  end  of  the  trial;  for  "  the  relative  positions  as  to  the  onus  of  proof  are  not 
transposed."^  ... 

It  is  true,  then,  that  presumptions  ^' shift  the  burden  of  proof,"  in  a  familiar  sense 
of  that  phrase,  importing  the  duty  of  going  forward  in  the  argument,  or  in  the  giving 
of  evidence.  That  is  the  only  sense  of  the  **  burden  of  proef,"  in  which,  having  once 
been  fixed,  it  can  ever  shift.  In  this  sense  presumptions  may,  of  course,  relieve,  at 
the  outset,  him  wlio  has  the  duty  of  establishing  the  issue  ;  for  both  sides  they  are, 
always,  Icoai/un  probationis.  In  the  region  of  the  law  of  evidence  this  appears  to  be 
their  characteristic  function,  indeed  their  only  one. 

As  regards  their  effect  on  the  duty  of  establishing,  it  is  not  my  purpose,  as  I  have 
already  said,  to  attempt  to  lay  down  the  rules  for  aatsertaining  who  has  tliat  duty. 
Undoubtedly  it  is  not  the  effect  of  all  rules  of  presumption  to  fix  this,  even  though 
they  be  called  presumptions  of  law.'  If  they  do  have  this  effect,  it  is  not  because  they 
are  presumptions,  but  liecause  they  are  rules  of  law  of  a  certain  kind.  For  example, 
the  doctrine  which  prima  fade  imputes  legitimacy  to  persons  born  in  wedlock,  and  re» 
quires  a  great  force  of  reason  to  overcome  this  conclusion,  seems  to  import  that  under 
all  circumstances  it  shall  be  adhered  to  unless  the  contrary  is  established ;  the  two 
situations  might  have  been  absolutely  identified  ;  but  the  rule  stops  short  of  that. 
On  the  other  hand,  the  rule  which  prima  facie  imputes  sanity  to  human  beings,  seems 
only  to  import  the  necessity  of  making  this  matter  fairly  disputable,  of  making  it  a 
question  in  the  case.  What  the  effect  is  in  any  particular  rule  of  presumption,  de- 
pends on  the  true  analysis  and  meaning  of  the  rule.  The  maxim  Mabitur  presump* 
tioni  donee  probetur  in  eontrarium  must  not  be  assumed  to  mean  that  yon  are  to  stand 
to  a  presumption  until  a  contrary  is  established.  That  may  be  true  in  particular  in- 
stances. But  this  maxim  has  in  it  the  old  ambiguity  as  to  probatio  and  probare ;  its 
only  universal  meaning  is  that  you  are  to  stand  to  the  presumption  until  there  be  aigu- 
ment  or  evidence  to  the  contrary. 

I  will  venture  now  to  add  a  few  suggestions  as  to  a  proper  terminology  for  the 
conceptions  indicated  by  the  **  burden  of  proof."  It  seems  impossible  to  approve  a 
continuance  of  the  present  state  of  things,  under  which  such  different  ideas,  of  great 
practical  importance  and  of  frequent  application,  are  indicated  by  this  single  ambigu- 
ous expression.  What  can  be  done  ?  Of  courses  that  are  theoretically  ])ossible  there 
are  three  :  to  aliandon  the  use  of  thiH  phrase  and  choose  other  terms  ;  to  fix  upon  it  only 
one  of  the  two  meanings  now  in  use,  and  find  another  phrase  for  the  other  ;  or  letting 
it  stand  as  a  confessedly  indeterminate  phrase,  often  explained  by  the  context,  and 
often  good  enough  for  the  purpose  in  hand,  to  use  other  phrases  whenever  it  is  necessary 
to  be  exact  As  to  the  first  course,  it  would  be  an  idle  dream  to  imagine  that  the  phrase 
could  be  wholly  banished  from  legal  usage.     We  might  as  reasonably  expect  to  ex- 

1  Goudsmidt,  supra^  366. 

*  Menoc-hins,  Praes,  lib.  i.  qn.  83  ;  compare  Best,  Ev.  ss.  278,  319,  821,  supra,  839, 
881. 
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tiladc  it  from  the  common  speech  of  men.  Use  it  we  most  It  remains  only  to  choose 
in  what  sense  it  shall  be  used.  .  .  . 

But  whatever  may  be  thought  of  the  reasons,  on  one  side  or  the  other,  and  which- 
ever is  the  better  course,  the  difficulty  is  well  nigh  insuperable  of  driving  out  either 
usage.  The  experience  of  the  Supreme  Court  of  Massachusetts,  in  its  long  attempt  to 
limit  the  meaning  to  the  one  usage  of  the  duty  of  establishing  the  proposition  in  issue, 
b  little  calculated  to  encourage  such  endeavors. 

It  would  seem,  therefore,  the  most  practicable  suggestion,  to  submit  to  what  is 
probably  unavoidable,  to  recognize  the  phrase  as  being  an  indeterminate  expression, 
often  convenient,  often  sufficiently  intelligible  for  the  purpose  in  hand,  and  too  well- 
established  to  be  wholly  got  rid  of,  —  and  to  adopt  other  terms  where  it  is  necessary 
to  mark  the  discrimination  between  one  meaning  and  the  other.  Such  a  course  may 
reasonably  be  expected  to  commend  itself  to  careful  thinkers.  Whoever  has  a  definite 
conception  to  express,  and  is  at  the  same  time  aware  of  the  danger  of  being  misunder- 
stood when  he  uses  an  ambiguous  phrase,  will  be  likely  to  choose  an  expression  cal- 
culated, without  danger  of  mistake,  to  convey  his  meaning  clearly.^ 

As  regards  the  term  onus  probandi  in  the  Roman  system,  it  seems  to  have  had  there 
the  same  undiscriminated  use  as  with  us.  According  to  the  Roman  conception  he  who 
had  furnished  evidence  at  the  outset  had  furnished  prdbcUio.  If  counter  evidence  were 
offered,  he  must,  indeed,  keep  up  hiaprobaHo;  but  the  notion  of  probare  and  probcUio 
was  answered  by  a  prima  facie  case.  .  .  . 

Whereabout  in  the  law  shall  we  place  the  doctrine  of  the  burden  of  proof!  I  have 
already  indicated  the  answer.  It  is  common  in  our  system  to  treat  of  it  in  books  on 
evidence,  when  it  is  treated  of  at  all ;  and  the  result  is  that  it  is  little  discussed, 
for  it  does  not  belong  there.^  It  operates  in  full  force  both  before  and  after  the  evi- 
dence is  in.  It  belongs  under  the  head  of  legal  reasoning ;  of  reasoning  about  Uw  as 
about  fact ;  while  the  law  of  evidence  ^relates  merely  to  matter  of  fact  offered  to  a 
judicial  tribunal  as  the  basis  of  inference  to  another  matter  of  fact.  To  undertake  to 
crowd  within  the  comparatively  narrow  limits  pro{)er  to  the  law  of  evidence  the  con- 
siderations governing  the  determination  of  matters  of  a  far  wider  scope,  like  those  ques- 
tions of  logic  and  general  experience  and  substantive  law  involved  in  the  subjects  of 
Presumption  and  Judicial  Notice,  and  those  other  questions  compounded  of  like  con- 
siderations, coupled  with  others  relating  to  the  history  and  technicalities  of  pleading 
and  forensic  procedure,  which  lie  at  the  bottom  of  what  is  called  by  this  name  of  the 
"  burden  of  proof,"  —  to  attempt  this  is  to  burst  the  sides  of  the  smaller  subject  and 
to  bring  obscurity  over  both.  And  it  is  to  condemn  this  topic,  so  important  in  the 
daily  conduct  of  legal  affairs,  and  so  much  needing  a  clear  exposition,  to  a  continuance 
of  that  neglect,  and  that  slight  and  incidental  treatment  which  it  has  so  long  suffered. 
—  Thayer,  Prel.  Treat.  JSvid.  865,  368-371,  376-381,  883-389. 


POWERS  V.  RUSSELL. 

Supreme  Judicial  Court  op  Massachusetts.    1832. 

[Reported  13  Pick,  69.] 

Bill  in  equity  to  redeem.  The  bill  alleges  that  Nathan  Powers,  on 
September  3,  1822,  was  seised  of  certain  land  situate  partly  in  Green- 

1  See,  «.  g.,  the  careful  discriminations  in  Buswell  v.  Fuller,  89  Me.  600,  and  Scott 
V.  Wood,  81  Cal.  898. 

*  Bentham,  Works,  vi.  214.  "This  topic  [the  oniu probandi}  .  .  .  seems  to  helong 
rather  to  Procedure  than  to  Evidence." 
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wich.  Id  the  couDty  of  Hampshire,  and  partly  in  Hardwicke,  in  the 
county  of  Worcester,  and  that  on  that  day  he  conveyed  the  same  in 
mortgage  to  the  defendant;  that  afterwards,  on  the  same  day,  the 
mortgagor  made  a  second  mortgage  of  the  same  land  to  the  plaintiff, 
n|x>n  condition  that  the  mortgagor  should  pa}'  a  note  given  on  the  same 
day  for  $1,600,  payable  on  April  1,  1823,  with  interest;  by  force  of  all 
which  the  plaintiff  became  seised  of  the  right  in  equity  to  i*edeem ;  and 
that  the  note  for  $1,600  ramains  unpf|id. 

The  defendant,  in  his  answer,  denies  that  Nathan  Powera  made  a 
second  mortgage  to  the  plaintiff,  as  set  out  in  the  bill,  or  ever  trans- 
ferred his  right  in  equity  of  redeeming  the  mortgaged  premises,  either 
mediately  or  directly,  to  the  plaintiff.  .  .  . 

The  plaintiff  filed  a  general  replication.  An  auditor  appointed  by  the 
Court  of  Common  Pleas  to  audit  the  claims  of  the  parties  and  to  state 
the  facts,  reported,  [etc.].  .  .  . 

The  cause  was  argued  in  writing.  Bates  and  Deioet/y  for  the  plain- 
tiff.    X.  Strong  and  JForbeSy  contra. 

Shaw,  C.  J.,  delivered  the  opinion  of  the  court  The  questions  pre- 
sented in  this  case  arise  upon  a  bill  in  equitj*,  brought  to  redeem  certain 
parcels  of  real  estate,  lying  partly  in  the  county  of  Hampshire  and 
pai^tly  in  the  county  of  Worcester. 

It  is  conceded  that  in  1822  Nathan  Powers,  the  brother  of  the  plain- 
tiff, having  received  a  conveyance  of  the  same  estate  from  Peter  Rus- 
sell, the  defendant,  who  was  then  his  wife's  father,  on  the  same  day 
dul}'  executed  find  delivered  to  the  defendant  a  mortgage  deed,  condi- 
tioned to  perform  a  bond  then  entered  into,  to  support  and  maintain 
the  defendant  in  the  manner  therein  more  particularly  specified,  during 
his  life.  The  claim  of  the  plaintiff  is,  that  the  same  Nathan  Powers, 
who  has  since  deceased,  immediately  afler  making  the  deed  above  men- 
tioned, executed  another  mortgage  deed  to  the  plaintiff,  in  virtue  of 
which  he  claims  a  right  to  redeem. 

The  execution  and  delivery  of  this  last  mortgage  are  denied  by  the 
defendant,  and  the  points  raised  and  considered  have  turned  wholly 
upon  this  question.  It  is  very  clear,  that,  to  enable  the  plaintiff  to 
maintain  hb  bill  to  redeem,  he  must  prove  afl9rmatively  that  he  stands 
in  the  character  of  a  grantee  of  the  premises  from  the  original  mort- 
gagor, and  that  in  regard  to  this  point  the  burden  of  proof  is  upon  the 
plaintiff.  .  .  • 

It  may  be  useful  to  say  a  word  upon  the  subject  of  the  burden  of 
proof.  It  was  stated  here  that  the  plaintiff  had  made  out  a  prima 
facie  case,  and,  therefore,  the  burden  of  proof  was  shifted  and  placed 
upon  the  defendant.  In  a  certain  sense  this  is  true.  Where  the  party 
having  the  burden  of  proof  establishes  a  prima  fade  case,  and  no 
proof  to  the  contrary  is  offered,  he  will  prevail  Therefore  the  other 
party,  if  he  would  avoid  the  effect  of  such  prima  facie  case,  must  pro- 
duce evidence,  of  equal  or  greater  weight,  to  balance  and  control  it,  or 
he  will  faiL    Still  the  proof  upon  both  sides  applies  to  the  aflirmative 
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or  negative  of  one  and  the  same  issae,  or  proposition  of  fact ;  and  the 
party  whose  case  requires  the  proof  of  that  fact  has  all  along  the  bur- 
den of  proof.  It  does  not  shift,  though  the  weight  in  either  scale  may 
at  times  preponderate. 

But  where  the  part}'  having  the  burden  of  proof  gives  competent  and 
prima  facie  evidence  of  a  fact,  and  the  adverse  party,  instead  of  pro- 
ducing pro6f  which  would  go  to  negative  the  same  proposition  of  fact, 
proposes  to  show  another  and  a  distinct  propositioi\  which  avoids  the 
effect  of  it,  there  the  burden  of  proof  shifts,  and  rests  upon  the  party 
proposing  to  show  the  latter  fact 

To  illustrate  this*:  prima  facie  evidence  is  given  of  the  execution 
and  deliverj'  of  a  deed ;  contrar}'  evidence  is  given  on  the  other  side, 
tending  to  negative  such  fact  of  delivery ;  this  latter  is  met  by  other 
evidence,  and  so  on  through  a  long  inquiry.  The  burden  of  proof  has 
not  shifted,  though  the  weight  of  evidence  may  have  shifted  frequently ; 
but  it  rests  on  the  party  who  originally  took  it.  But  if  the  adverse 
party  offers  proof,  not  directly  to  negative  the  fact  of  deliver}*,  but  to 
show  that  the  deed  was  delivered  as  an  escrow,  this  admits  the  truth 
of  the  former  proposition,  and  proposes  to  obviate  the  effect  of  it  by 
showing  another  fact,  namely,  that  it  was  delivered  as  an  escrow.  Here 
the  burden  of  the  proof  is  on  the  latter. 

Applying  these  rules  to  the  present  case,  it  is  manifest  that  the  bur- 
den of  proof  was  upon  the  plaintiff  through  the  whole  inquiry.  The 
question  was,  whether  the  instrument  was  ever  delivered  by  Nathan 
Powers  to  Chester  Powers  as  his  deed.  ...  On  the  whole  proof,  the 
court  are  of  opinion  that  there  is  no  sufficient  evidence  of  the  delivery 
of  the  deed  by  Nathan  Powers  to  Chester  Powers.^  .  .  . 

Bill  dismissed* 


HINGESTON  v.  KELLY. 

Exchequer,  1849. 
[Reported  IS  L.  J.  (Exch,)  360.] 

This  was  an  action  for  work  and  labor.  The  plea  denied  the  defend- 
ant's liabilit}'. 

At  the  trial,  before  Lord  Den  roan,  C.  J.,  at  Dorchester,  at  the  Spring 
Assizes  for  1849,  it  appeared  that  the  plaintiff  was  an  attorney,  and 
with  the  assent  of  the  defendant  acted  for  the  defendant  as  an  election 
agent  in  a  contest  for  the  borough  of  Lyme  Hegis,  which  the  defendant 
was  a  candidate  to  represent  in  Parliament  It  also  appeared  from  the 
evidence  of  the  plaintiffs  witnesses,  that  the  plaintiff  had  voted  for  the 
defendant  at  the  election,  although  a  paid  agent  is  not  permitted  by  law 

1  For  comments  on  the  Massochuaetta  usage,  see  Prel.  Treat  Evid.  887  n.  —  Ed. 


SECT.  HL]  HIXGESTON  V.  KELLY.  77 

to  vote.     The  defendant  prodnced  evidence  to  show  that  it  was  agreed 
that  the  plaintiffs  scmccs  were  to  be  given  gratuitously. 

His  Lordship  in  summing  up  told  the  jury  that  the  plaintiff,  having 
proved  the  services  rendered,  was  jtwnma  /acie  entitled  to  be  paid,  and 
that  they  should  find  for  the  plaintiff,  unless  the  defendant  had  dis- 
tinctl}'  proved  to  their  satisfaction  that  the  contract  was  that  the  ser- 
vices were  to  be  gratuitous,  in  which  case  they  ought  to  find  for  the 
defendant    The  jury  found  for  the  plaintiff. 

In  the  following  terra,  Croioder  obtained  a  rule  for  a  new  trial,  on 
the  ground  of  misdirection.  Stock  now  showed  cause.  —  Prima  facie 
the  plaintiff  was  entitled  to  be  paid  for  his  services. 

[Parke,  B.  —  Is  not  the  prima  facie  case  of  the  plaintiff's  right  to 
payment  affected  by  the  fact  of  his  voting,  which  would  not  be  lawful 
if  he  were  a  paid  agent?  Does  it  not  amount  to  a  declaration  or  an 
admission  that  he  was  not  to  be  paid  ?]. 

The  defendant's  saying  that  he  would  not  have  a  paid  agent  at  one 
particular  time  proves  nothing.  It  may  have  been  merely-a  blind.  It 
does  not  disprove  the  right  to  remuneration.  The  7  dc  8  Geo.  IV.  c.  87, 
8.  1,  which  forbids  a  paid  agent  voting,  renders  the  voting  unlawful, 
but  does  not  deprive  the  plaintiff  of  his  right  to  payment 

[RoLFE,  B.  —  I  do  not  think  much  depends  on  the  voting.  Though 
wrong,  it  is  often  agreed  that  the  paid  agents  on  both  sides  may  vote.] 

[Alderson,  B.  —  I  do  not  think  we  could  disturb  the  verdict  on  the 
gi-ouud  of  the  plaintiff  having  voted.  But  has  the  case  been  put  to 
the  jury  in  a  riglit  manner?  The  question  is,  whether  the  defence  of 
the  services  being  gratuitous  has  not  been  put  to  the  jur}*'  as  a  plea  to 
be  proved  bj*  the  defendant.  Suppose  the  jury  were  to  have  said,  "  It 
is  not  clear  to  us  whether  the  plaintiff  was  or  was  not  to  be  paid,'*  which 
way  should  the  verdict  have  been  ?] 

All  his  Lordship  said  was,  that  finding  services  rendered />rtma^acte 
imported  dut}'  of  payment.  If  a  defendant  sets  up  that  the  services 
are  not  to  be  paid  for,  he  ought  to  prove  it  clearly. 

[Parke,  B.  —  No.  If  the  defendant  makes  it  doubtful  only  whether 
the  ser%nces  were  to  be  gratuitous,  it  is  sufficient.  Has  not  the  onics 
probandi  been  shifted  on  to  the  wrong  shoulders?] 

The  error,  if  any,  is  merely  a  verbal  misdirection. 

[Aldersok,  B.  —  I  think  it  carried  the  verdict] 

Croicder  and  Bar  stow  ^  contra,  were  not  called  on. 

Parke,  B.  —  The  great  diflficulty  in  my  mind  is  whether,  looking  to,  ' 
Lord  Denman's  summing  up,  the  jur}'  understood  that  the  burthen  of  ' 
proof  still  la}'  on  the  plaintiff.  The  burthen  of  proof  was  never  altered. 
The  plaintiff  being  a  professional  man,  and  performing  professional 
services,  was  prima  fade  entitled  to  remuneration.  His  voting,  indeed, 
was  an  act  which  amounted  to  a  statement  by  himself  that  he  was  not 
to  be  paid.  Still,  if  the  ease  had  rested  there,  the  juiy,  notwithstand- 
ing the  voting,  might  have  believed  that  the  contract  was  that  the 
plaintiff  was  to  be  paid.    Then  came  the  evidence  for  the  defendant  to 
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show  that  the  agreement  was  that  tlie  plaintiff  shonld  not  be  paid. 
After  this  was  given,  the  question  for  the  jury  still  remained,  whether 
on  the  whole  evidence  the  plaintiff  had  made  out  liis  title  to  remunera- 
tion. I  think,  if  I  had  been  a  jur3'manf  that  on  the  facts  of  this  case  I 
should  have  found  my  verdict  against  the  party,  whether  the  plaintiff  or 
the  defendant,  on  whom  I  was  told  by  the  judge  that  the  burthen  of 
proof  lay. 

Aldersok,  B.  —  If  the  case  was  left  in  doubt,  the  plaintiff  ought  not 
to  succeed. 

RoLFE,  B.  —  I  think  if  Lord  Denman  had  laid  it  down  as  he  doubtless 
inten()ed,  it  would  have  been  correct.  But  he  appcara  to  have  said,  that 
the  plaintiff  has  proved  something  which  entitles  him  to  a  verdict,  unless 
the  defendant  proves  a  discharge.  I  think  the  jury  must  have  under- 
stood from  this  that  it  lay  on  the  defendant  to  make  out  his  case. 
There  must  be  a  new  trial.^  Itule  absolute. 


ABRATH  V.  THE  NORTH  EASTERN  RAILWAY  COMPANY. 

Court  of  Appeal.    1883. 
[ReporUdn  Q.  B.  D.  440.] 

Action  for  malicious  prosecution.  .  .  . 

Cave,  J.,  in  summing  up  to  the,  jury,  told  them  that  it  was  for  the 
plaintiff  to  establish  a  want  of  reasonable  and  probable  cause  and 
malice,  and  then  proceeded  as  follows:  ^^I  think  the  material  thing 
for  you  to  examine  about  is,  whether  the  defendants  in  this  particular 
case  took  reasonable  care  to  inform  themselves  of  the  true  facts  of  the 
case.  .  .  .  With  regard  to  this  question,  you  must  bear  in  mind  that 
it  lies  on  the  plaintiff  to  prove  that  the  railway  company  did  not  take 
reasonable  care  to  inform  themselves.  The  meaning  of  that  is,  if  you 
are  not  satisfied  whether  they  did  or  not,  inasmuch  as  the  plaintiff  is 
bound  to  satisfy  you  that  they  did  not,  the  railway'  company  would  be 
entitled  to  your  verdict  on  that  point.  Then  there  is  another  point, 
and  that  is,  when  thc}^  went  before  the  magistrates,  did  they  honestly 
believe  in  the  cose  which  they  laid  before  the  magistrates  ?  .  .  . 

The  jury  found,  first,  that  the  defendants  had  taken  reasonable  care 
to  inform  themselves  of  the  true  state  of  the  case ;  and,  secondly,  that 
the  defendants 'honesti}'  believed  the  case  which  they  laid  before  the 
magistrates.  .  .  .  The  learned  judge  held  that  these  findings  amounted 
to  a  verdict  for  the  defendants,  and  gave  judgment  for  the  defendants. 

The  plaintiff  having  obtained  in  the  Queen's  Bench  Division  a  rule 
for  a  new  trial  on  the  ground  of  misdirection,  it  was  made  absolute  by 

^  And  so,  in  a  like  case,  Phipps  v,  Mahon,  141  Mass.  471.  For  comments  on  the 
anhject,  see  Starratt  o.  Mullen,  14a  Mass.  570  {per  Holmes,  J.).  See  also  Kay  v.  Met. 
St  Ry.  Co.,  57  N.  E.  Rep.  761  (N.  Y   1900). 
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Grove  and  Lopes,  JJ.  (11  Q.  B.  D.  79).  Tliese  learned  judges  were  of 
opinion  that  in  an  action  for  malicious  prosecution  where  the  defend- 
ant undertakes  to  bring  forward  facts  for  the  purpose  of  satisfying  not 
the  jury  but  the  judge  that  there  was  reasonable  and  probable  cause 
for  prosecuting,  the  onus  of  proving  those  facts  Is  upon  the  person  who 
brings  them  forward;  that  the  defendants  only  could  know  whether  , 
they  had  taken  reasonable  and  proper  care  to  inform  themselves  of 
tlie  true  state  of  the  case,  and  Whether  they  honestly  believed  the  case 
which  they  laid  before  the  magistrates ;  that  the  general  rule  should 
be  followed,  which  was  that  the  onus  rested  on  the  person  affirming ; 
and  that  there  had  been  a  misdirection  by  Cave,  J.,  in  telling  the  jury 
that  the  onus  lay  upon  the  plaintiff  to  prove  that  the  defendants  had 
not  taken  reasonable  care  to  inform  themselves  of  the  true  state  of  the 
case,  and  had  not  honestly  believed  the  case  which  they  laid  before  the 
magistrates. 

The  defendants  appealed. 

During  the  argument  in  the  Court  of  Appeal  it  was  agreed  by  the 
parties  and  ordered  by  the  judges  that  the  plaintiff  should  be  at  liberty 
to  appeal  from  the  judgment  of  Cave,  J.,  and  to  raise  the  questions 
whether  there  was  reasonable  and  probable  cause  for  instituting  the 
prosecution  and  whether  the  judgment  had  been  rightly  entered  by 
Cave,  J.,  on  the  findings  of  the  Jury. 

Sir  F.  fferscheU,  S.  G.,  and  IHghy  Seymour^  Q.  C.  (Oains/ord 
Bruce  and  c/*.  L.  Walton  with  them),  for  the  defendants. 

Sir  EL  Oiffardy  Q.  C,  and  MeClymont^  for  the  plaintiff. 

Brett,  M.  R.  ...  But  then  it  is  contended  (I  think  fallacious!}'), 
that  if  the  plaintiff  has  given  prima  facie  evidence,  which,  unless  it  bo 
answered,  will  entitle  him  to  have  the  question  decided  in  his  favor,  the 
burden  of  proof  is  shifted  on  to  the  defendant  as  to  the  decision  of  the 
question  itself.  This  contention  seems  to  be  the  real  ground  of  the  de- 
cision in  the  Queen's  Bench  Division.  I  cannot  assent  to  it.  It  seems 
to  me  that  the  propositions  ought  to  be  stated  thus :  the  plaintiff  may 
give  prima  facie  evidence  which,  unless  it  be  answered  either  bv  con- 
tradictory evidence  or  by  the  evidence  of  additional  facts,  ought  to  lead 
the  jury  to  find  the  question  in  his  favor:  the  defendant  may  give 
evidence  either  by  contradicting  the  plaintiff's  evidence  or  by  proving 
other  facts :  the  jury  have  to  consider  apon  the  evidence  given  upon 
both  sides,  whether  they  are  satisfied  in  favor  of  the  plaintiff  with 
respect  to  the  question  which  he  calls  upon  them  to  answer;  if  they 
are,  they  must  find  for  the  plaintiff;  but  if  upon  consideration  of  the 
facts  they  come  clearly  to  the  opinion  that  the  question  ought  to  be 
answered  against  the  plaintiff,  they  must  find  for  the  defendant.  Then 
comes  this  difficult}'  —  sup]x>se  that  the  jur}*,  after  considering  the  evi- 
dence, nre  left  in  real  doubt  as  to  which  way  they  are  to  answer  the 
question  put  to  them  on  behalf  of  the  plaintiff;  in  that  case  also  the 
burden  of  proof  lies  upon  the  plaintiff,  and  if  the  defendant  has  been 
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able  by  the  additional  facts  which  he  has  adduced  to  bring  the  minds 
of  the  whole  jury  to  a  real  state  of  doubt,  the  plaintiff  has  failed  to 
satisfy  the  burden  of  proof  which  lies  upon  him.  Cave,  J.,  told  the 
jury  that  the  burden  of  proof  lay  upon  the  plaintiff,  and  I  think  that 
the  effect  of  his  summing  up  as  to  this  point  may  be  stated  as  follows : 
'^  Take  the  evidence  before  yon  ;  if  your  minds  are  made  up  one  way 
or  the  other,  there  will  be  no  difficulty ;  bat  if  after  consideration  you 
remain  in  doubt  how  the  questions  which  I  put  to  yon  ought  to  be  an- 
swered, I  tell  you  that  the  burden  of  proof  lies  upon  the  plaintiff,  and 
if  either  the  plaintiffs  evidence  or  the  defendant's  evidence  added  to 
the  plaintiff's  has  really  left  3'ou  in  doubt,  the  plaintiff  has  failed  to 
satisfy  the  burden  of  proof  which  lies  upon  him."  It  is  said  that  the 
expression  '^  burden  of  proof"  is  capable  of  improvement:  I  do  not 
doubt  that  it  may  bo  improved,  but  whoever  attempts  to  improve  it 
before  a  jury,  will  be  trying  a  dangerous  experiment.  It  is  a  form 
of  expression  which  has  been  used  over  and  over  again,  it  is  a  form  of 
expression  which  is  known  to  the  class  of  persons  from  whom  jurors 
are  drawn,  and  which,  explained  as  Cave,  J.,  did  explain  it,  is  well 
understood  by  them  ;  and  although  a  more  accurate  expression  might 
be  found,  there  would  be  by  extreme  accurac}'  danger  of  puzzling 
inaccurate  minds.  In  my  opinion  it  is  better  to  continue  to  use  this 
expression.  .  .  . 

For  these  reasons  I  differ  from  the  decision  of  the  Queen's  Bench 
Division  upon  the  question  whether  a  new  trial  should  be  granted,  and  I 
think  that  the  appeal  from  the  order  for  a  n^w  trial  must  be  allowed. 
I  think  that  the  appeal  by  the  plaintiff  from  the  judgment  of  Cave,  J., 
must  be  dismissed. 

BowEN,  L.  J.  ...  I  think  that  the  whole  of  the  fallacy  of  the  argument 
addressed  to  us  lies  in  a  misconception  of  what  the  learned  judge  really 
did  say  at  the  trial,  and  in  a  misconception  of  the  sense  in  which  the 
term  '*  burden  of  proof "  was  used  b}'  him.  Whenever  litigation  exists, 
somebody  must  go  on  with  it ;  the  plaintiff  is  the  first  to  begin ;  if  he 
does  nothing,  he  fails ;  if  he  makes  a  prima  facie  case,  and  nothing  is 
done  to  answer  it,  the  defendant  fails.  The  test,  therefore,  as  to  the 
burden  of  proof  or  onus  of  proof,  whichever  term  is  used,  is  simply 
this :  to  ask  one's  self  which  party  will  be  successful  if  no  evidence  is 
given,  or  if  no  more  evidence  is  given  than  has  been  given  at  a  partic- 
ular point  of  the  case,  for  it  is  obvious  that  as  the  controversy  involved 
in  the  litigation  travels  on,  the  parties  from  moment  to  moment  may 
reach  points  at  which  the  onus  of  proof  shifts,  and  at  which  the  tribunal 
will  have  to  say  that  if  the  case  stops  there,  it  must  be  decided  in  a  par- 
ticular manner.  The  test  being  such  as  I  have  stated,  it  is  not  a  burden 
that  goes  on  forever  resting  on  the  shoulders  of  the  person  upon  whom 
it  is  first  cast.  As  soon  as  he  brings  evidence  which,  until  it  is  answered, 
rebuts  the  evidence  against  which  he  is  contending,  then  the  balance  de- 
scends on  the  other  side,  and  the  burden  rolls  over  until  again  there  is 
evidence  which  once  more  turns  the  scale.    That  being  sO;  the  question 
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of  onus  of  proof  is  only  a  rale  for  deciding  on  whom  the  obligation  of 
going  farther,  if  he  wishes  to  win,  rests.  It  is  not  a  rale  to  enable  the 
jar}'  to  decide  on  the  value  of  conflicting  evidence.  So  soon  as  a  con- 
flict of  evidence  arises,  it  ceases  to  be  a  qaestion  of  onus  of  proof. 

There  is  another  point  wliich  must  be  cleared  in  order  to  make  plain 
what  I  am  about  to  saj'.  As  causes  are  tried,  the  term  '^onus  of 
proof"  may  be  used  in  more  ways  than  one.  Sometimes  when  a  cause 
is  tried  the  Jury  is  left  to  flnd  generally  for  either  the  plaintiff  or  the 
defendant,  and  it  is  in  such  a  case  essential  that  the  judge  should  tell 
the  jury  on  whom  the  burden  of  making  out  the  case  rests,  and  when 
and  at  what  period  it  shifto.  Issues  again  may  be  left  to  the  jury  upon 
which  they  are  to  flnd  generally  for  the  plaintifi*  or  the  defendant,  and 
they  ought  to  be  told  on  whom  the  burden  of  pi*oof  rests ;  and  indeed 
it  is  to  be  observed  that  very  often  the  burden  of  proof  will  be  shifted 
within  the  scope  of  a  particular  issue  by  presumptions  of  law  which 
have  to  be  explained  to  the  jury.  But  there  is  another  way  of  con- 
ducting a  trial  at  Nisi  Prius,  which  is  by  asking  certain  definite 
questions  of  the  jury.  If  there  is  a  conflict  of  evidence  as  to  these 
questions,  it  is  unnecessary,  except  for  the  purpose  of  making  plain 
what  the  judge  is  doing,  to  explain  to  the  jury  about  onus  of  proof, 
unless  there  are  presumptions  of  law,  such  as,  for  instance,  the  pre* 
sumption  of  consideration  for  a  bill  of  exchange,  or  a  presumption 
of  consideration  for  a  deed.  And  if  the  jury  is  asked  by  the  Judge  a 
plain  question,  as,  for  instance,  whether  they  believe  or  disbelieve  the 
principal  witness  called  for  the  plaintifi*,  it  is  unnccessarj'  to  explain  to 
them  about  the  onus  of  proof,  because  the  onl}*  answer  which  they  have 
to  give  is  Yes  or  No,  or  else  they  cannot  tell  what  to  say.  If  the  j^iry 
cannot  make  up  their  minds  upon  a  question  of  that  kind,  it  is  for  the 
judge  to  say  which  party  is  entitled  to  the  verdict  I  do  not  forget  that 
there  are  canons  which  are  useful  to  a  judge  in  commenting  upon  evi- 
dence and  rules  for  determining  the  weight  of  conflicting  evidence ;  but 
they  are  not  the  same  as  onus  of  proof. 

Now  in  an  action  for  malicious  prosecution,  the  plaintiff  has  the 
burden  throughout  of  establishing  that  the  circumstances  of  the  prose- 
cution were  such  that  a  judge  can  see  no  reasonable  or  probable  cause 
for  instituting  it  In  one  sense  that  is  the  assertion  of  a  negative,  and 
we  have  been  pressed  with  the  proposition  that  when  a  negative  is  to 
be  made  out,  the  onus  of  proof  shifts.  That  is  not  so.  If  the  assertion 
of  a  negative  is  an  essential  part  of  the  plaintiflTs  case,  the  proof  of  the 
assertion  still  rests  upon  the  plaintiff.  The  terms  '<  negative"  and 
'^  affirmative  *'  are  after  all  relative  and  not  absolute.  In  dealing  with 
a  question  of  negligence,  that  term  ma}*,  be  considered  either  as  nega- 
tive or  affirmative,  according  to  the  definition  adopted  in  measuring  tlie 
duty  which  is  neglected.  Wherever  a  person  asserts  affirmatively  as 
part  of  his  case  that  a  certain  state  of  facts  is  present  or  is  absent,  or 
that  a  particular  thing  is  insufficient  for  a  particular  purpose,  that  is  an 
averment  which  he  is  bound  to  prove  positively.    It  has  been  said  that 
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an  exception  exists  in  those  cases  where  the  facts  lie  pecaliarly  within 
the  knowledge  of  the  opposite  party.  The  counsel  for  the  plaintiff  have 
not  gone  the  length  of  contending  that  in  all  those  cases  the  onus  shifts, 
and  that  the  person  within  whose  knowledge  the  truth  peculiarl}'  lies  is 
bound  to  prove  or  disprove  the  matter  in  dispute.  I  think  a  proposition 
of  that  kind  cannot  be  maintained,  and  that  the  exceptions  supposed  to 
be  found  amongst  cases  relating  to  the  game  laws  may  be  explained  on 
special  grounds.  ... 

The  ground  of  our  decision  comes  back  to  what  was  suggested. 
Who  had  to  make  good  their  point  as  to  the  proposition  whether  the 
defendants  had  taken  reasonable  and  proper  care  to  inform  themselves 
of  the  true  state  of  the  case  ?  The  defendants  were  not  bound  to  make 
good  anything.  It  was  the  plaintifiTs  dutj'  to  show  the  absence  of 
reasonable  care ;  and  it  is,  I  think,  because  the  court  below  has  been 
drawn,  if  I  may  use  the  expression,  into  thinking  that  what  Cave,  J., 
was  renlly  leaving  to  the  jury  was  an  issue  upon  a  subordinate  fact, 
that  I  respectfully  differ  from  their  view. 

Fry,  L.  J.,  concurred. 
Appeal  from  the  judgment  of  the  Queen's  Bench  Division  aUowed^ 
and  appeal  from  the  jtidgment  of  Cave^  J.j  dismissed^ 


BARRY   V.  BUTLIN. 

Privy  Council.    1838- 
[Reported  2  Moore  P.  C,  480.] 

Fbndock  Barry,  of  Tollerton  Hall,  in  the  county  of  Nottingham, 
the  testator,  respecting  the  validity  of  whose  will  the  present  appeal 
arose,  died  on  the  Idth  of  March,  1833,  at  the  age  of  seventy-six  years, 
a  widower,  leaving  behind  him  the  appellant^  his  son  and  heir,  and  only 
next  of  kin. 

On  the  24th  of  September,  1827,  the  deceased  executed  bis  will  in 
duplicate,  at  the  house  of  Percy,  his  attorney,  in  the  presence  of  two 
witnesses,  whereby  he  appointed  the  respondent,  James  Butlin,  sole 
executor  and  residuary  legatee,  and  amongst  other  legacies  bequeathed 
to  Percy  £3,000,  to  Butlin  £2,000,  and  to  Whitehead,  his  butler, 
£3,000. 

The  validity  of  this  will  was  disputed  by  the  appellant,  on  the  ground 
that  the  execution  was  procured  by  the  fraud  and  conspiracy  of  Percjy, 
Butlin,  and  Whitehead,  at  a.  time  when  the  deceased  was  of  unsound* 
mind,  and  wholly  incapable  of  making  or  executing  a  will,  or  of  doing 
any  act  requiring  thought,  judgment,  and  reflection. 

The  respondent  propounded  the  above  will  for  probate  in  the  Pre- 
rogative Court  of  Canterbury. 

1  Affirmed  in  H.  L.,  11  App.  Gas.  247.  For  the  English  usage  as  to  the  term  "  bur- 
den of  proof,"  see  Steph.  Dig.  Ev.  arts.  98,  95,  96  ;  Best,  Ev.  ss.  267,  819.  —  Ed. 
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A  cavecU  having  been  entered  by  the  appellant,  allegations  and  ex- 
hibits were  brought  in  by  both  parties,  aud  witnesses  examined  in 
support  thereof.  The  facts  aud  circumstances  pleaded,  and  material 
to  the  issue,  are  stated  very  fully  in  the  judgment 

After  various  interlocutory  proceedings,  the  judge  of  the  Prerogative 
Court,  Sir  Herbert  Jenner,  on  the  5th  of  September,  1837  (reported 

1  Curteis,  Ecc.  Rep.  614),  pronounced  for  the  force  and  validity  of 
the  will  The  appellant  appealed  from  this  sentence  to  the  Queen  in 
council.  Mr.  CresstoeU^  Q.  C,  and  Dr,  Addams,  for  the  appellant. 
The  Qneen^s  Advocate  {Sir  John  Dodson)  aud  Mr,  Thesiger^  Q.  C, 
for  the  respondent. 

Mr.  Baron  Parks.  The  rules  of  law  according  to  which  cases  of 
this  nature  are  to  be  decided  do  not  admit  of  any  dispute,  so  far  as 
they  are  necessary  to  the  determination  of  the  present  appeal ;  and 
they  have  been  acquiesced  in  on  both  sides.  These  rules  arc  two: 
the  fii-st,  that  the  otiua  probandi  lies  in  every  case  upon  the  party 
propounding  a  will ;  and  he  must  satisfy  the  conscience  of  the  court 
that  the  instrument  so  propounded  is  the  last  will  of  a  fi'ee  and  capable 
testator. 

The  second  is,  that  if  a  party  writes  or  prepares  a  will,  under  which 
he  takes  a  benefit,  that  is  a  circumstance  that  ought  gcnerall}*  to  excite 
the  suspicion  of  the  court,  and  calls  upon  it  to  be  vigilant  and  jealous 
in  examining  the  evidence  in  support  of  the  instrument,  in  favor  of 
which  it  ought  not  to  pronounce  unless  the  suspicion  is  removed,  and 
it  is  judicially  satisfied  that  the  paper  propounded  does  express  the  true 
will  of  the  deceased. 

These  principles,  to  the  extent  that  T  have  stated,  are  well  estab* 
lished.  The  former  is  undisputed.  The  latter  is  laid  down  by  Sir 
John  Nicholl,  in  substance,  in  Paske  v.  Ollatt^  2  Phill.  323 ;  Ingram 
V.  WyaU,  1  Hagg.  Ecc.  Rep.  388 ;  and  BiUinghurat  v.  Vtckera,  1  Pliill. 
187 ;  and  is  stated  by  that  ver}*  learned  aud  experienced  judge  to  liave 
been  handed  down  to  him  by  his  predecessors,  and  this  tribunal  have 
sanctioned  and  acted  upon  it  in  a  recent  case,  that  of  Sdker  v.  Batt^ 

2  Moore  P.  C.  317. 

Their  Lordships  ara  full}*  sensible  of  the  wisdom  of  this  rule,  and 
the  importance  of  its  practical  application  on  all  occasions.  At  the 
same  time,  their  Lordsliips  think  it  fit  to  observe,  especially  as  tlicre 
has  been  some  discussion  upon  those  points,  towards  the  close  of  tliis 
inquiry,  that  some  of  the  expressions  reported  to  have  been  used  by 
Sir  John  Nicholl  in  laying  down  this  doctrine,  appear  to  them  to  be 
somewhat  equivocal,  and  capable  of  leading  into  error  in  the  investi- 
gation and  decision  of  questions  of  this  nature.  It  is  said  that  where 
the  part}*  benefited  prepares  the  will,  **  the  presumption  and  onus  pro- 
hahdi  is  against  the  instrument,  and  the  proof  must  go  not  merely  to 
the  act  of  signing,  but  to  tlie  knowledge  of  the  contents  of  the  paper ;  " 
and  that,  **  where  the  capacity  is  doubtful,  there  must  be  proof  of 
instructions  or  reading  over.^    If,  by  these  expressions,  the  learned 
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judge  meant  merely  to  say  that  there  are  cases  of  wills  prepared  by  a 
legatee,  so  pregnant  with  suspicion,  that  they  ought  to  be  pronounced 
against  in  the  absence  of  evidence  in  support  of  them,  and  that  ex- 
tending to  clear  proof  of  the  actual  knowledge  of  the  contents,  by  the 
supposed  testator,  and  that  instructions  proceeding  from  him,  or  the 
reading  over  the  instrument  by  or  to  him,  are  the  most  satisfactory 
evidence  of  such  knowledge,  we  fully  concur  in  the  proposition,  so 
understood ;  in  all  probability  the  learned  judge  intended  no  more  than 
this.  But  if  the  words  used  are  to  be  construed  strictly ;  if  it  is  in- 
tended to  be  stated  as  a  rule  of  law,  that  in  every  case  in  which  the 
party  preparing  a  will  derives  a  benefit  under  it,  the  onus  probandi  is 
shifted,  and  that  not  onl^'  a  certain  measure  but  a  particular  species  of 
proof  is  thereupon  required  from  the  party  propounding  the  will,  —  we 
feel  bound  to  saj'  that  we  assume  the  doctrine  to  be  incorrect 

The  strict  meaning  of  the  term  onus  probandi  is  this,  that  if  no 
evidence  is  given  by  the  party  on  whom  the  burden  is  cast,  the  issue 
must  be  found  against  him.^  In  all  cases  the  onus  is  imposed  on  the 
party  propounding  a  will ;  it  is  in  general  discharged  by  proof  of 
capacity  and  the  fact  of  execution,  from  which  the  knowledge  of  and 
assent  to  the  contents  of  the  instrument  are  assumed,  and  it  cannot  be 
that  the  simple  fact  of  the  party  who  prepared  the  will  being  himself  a 
legatee,  is  in  every  case,  and  under  all  circumstances,  to  create  a  con- 
trarj'  presumption,  and  to  call  upon  the  court  to  pronounce  against  the 
will,  unless  additional  evidence  is  produced  to  prove  the  knowledge  of 
its  contents  by  the  deceased.  A  single  instance,  of  not  unfrequent 
occurrence,  will  test  the  truth  of  this  proposition.  A  man  of  acknowl- 
edged comi>etence  and  habits  of  business,  worth  £100,000,  leaves  the 
bulk  of  his  property  to  his  famil}',  and  a  legacy  of  £50  to  his  confi- 
dential attorney,  who  prepared  the  will:  would  this  fact  throw  the 
burden  of  proof  of  actual  cognizance,  by  the  testator,  of  the  contents 
of  the  will,  on  the  party  propounding  it,  so  that  if  such  proof  were 
not  supplied,  the  will  would  be  pronounced  against?  The  answer  is 
obvious,  it  would  not.  All  that  can  be  truly  said  is,  that  if  a  person,. 
whether  attorney  or  not,  prepares  a  will  with  a  legacy  to  himself,  it  is, 
at  most,  a  suspicious  circumstance,  of  more  or  less  weight,  according 
,  to  the  facts  of  each  particular  case ;  in  some  of  no  weight  at  all,  as  in 
I  the  case  suggested,  varying  according  to  circumstances;  for  instance, 
the  quantum  of  the  legacy,  and  the  proportion  it  bears  to  the  property 
disposed  of,  and  numerous  other  contingencies :  but  in  no  case  amount- 
ing to  more  than  a  circumstance  of  suspicion,  demanding  the  vigilant 
care  and  circumspection  of  the  court  in  investigating  the  case,  and  call- 
ing upon  it  not  to  grant  probate  without  full  and  entire  satisfaction 
that  the  instrument  did  express  the  real  intentions  of  the  deceased. 

Nor  can  it  be  necessary,  that  in  all  such  cases,  even  if  the  testator's 
capacity  is  doubtful,  the  precise  species  of  evidence  of  the  deceased's 
knowledge  of  the  will  is  to  be  in  the  shape  of  instructions  for,  or 

^  For  comments  od  this  statement,  see  PreL  Ti*eat.  Evid.  862.  —  £d. 
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reading  over,  the  instrument.  They  form,  no  doubt,  the  most  satis- 
factory, but  they  are  not  the  only  satisfactory  description  of  proof, 
by  which  the  cognizance  of  the  contents  of  the  will  may  be  brought 
home  to  the  deceased.  The  court  would  naturally  look  for  such  evi- 
dence ;  in  some  cases  it  might  be  impossible  to  establish  a  will  without 
it,  but  it  has  no  right  in  every  case  to  require  it 

I  have  said  this  much  upon  the  rules  of  law  applicable  to  this  case, 
with  the  concurrence  of  all  their  Loixlships  who  heard  the  argument, 
not  particularly  with  a  view  to  the  decision  of  this  case,  but  in  order  lo 
prevent  an}'  misconception  upon  a  subject  of  so  great  practical  impor- 
tance ;  at  the  same  time  their  Lordships  wish  it  to  be  distinctly  under- 
stood, that  entirely  acquiescing  in  the  propriety  of  the  rule,  so  qualified 
and  explained,  they  should  be  extremely  sorry  if  anything  which 
has  fallen  from  them  should  have  the  effect  of  impeding  its  full  opera- 
tion. .  .  .  [After  an  examination  of  the  facts,  the  court  proceeded  :] 

We  think,  therefore,  on  the  whole,  that  the  evidence  of  the/ac^Mwi, 
coupled  with  the  strong  probabilities  of  the  case  is  sufficient  to  remove 
the  suspicions  which  naturally  belong  to  the  case  of  all  wills  prepared 
by  persons  in  their  own  favor,  especially  when  made  by  those  of  weak 
capacity.  The  undue  influence,  and  the  imi>ortunity  which,  if  they  are 
to  defeat  a  will,  must  be  of  the  nature  of  fraud  or  duress,  exercised  on 
a  mind  in  a  state  of  debility,  are  insinuated  but  not  proved. 

Whitehead's  authority  and  power  over  his  master  is,  no  doubt,  suf- 
ficiently established ;  but  that  such  authority  and  power  were  in  an}^ 
wa}'  exercised  to  procure  this  will  to  be  made  is  only  conjecture ;  and 
there  is  nothing  like  proof  of  authority  or  control  of  any  kind  on  the 
part  of  Butlin  or  Perc}*.  .  .  . 

ITie  appeal  must  be  comequenUy  dismissed,  and  we  think  toith 
costs.^ 

In  TyrreU  v.  Painton,  [1894]  Probate,  151,  156,  there  were  two 
alleged  wills.  The  plaintiff  set  up  a  will  of  November  7  ;  the  defend- 
ants a  later  one  of  November  9.  The  plaintiff  implied  fraud  on  the 
defendants'  part  in  procuring  the  document  of  November  9,  and  that  it 
was  never  brought  to  the  testator's  knowledge.  The  court  below  pro- 
nounced for  the  defendants.  On  appeal,  in  reversing  this  decision, 
LiNDLET,  L.  J.,  with  the  concurrence  of  the  court,  said  :  ^^  If  this  case 
had  turned  on  the  conflict  of  evidence,  I  should  not  have  considered 
that  we  could  come  to  a  conclusion  differing  from  that  of  the  President ; 
but  he  appears  to  me  to  have  attached  too  little  weight  to  the  rule  ex- 
pounded in  the  cases  which  have  been  referred  to.  He  seems  to  have 
thought  that  he  had  only  to  address  himself  to  the  question  of  fraud,  -^ 
whether  the  will  had  been  obtained  by  fraud ;  that  the  burden  of  prov- 
ing that  lay  on  the  plaintiff,  and  that  he  had  not  discharged  himself  of 
that  harden.  Now,  in  my  opinion,  this  will  of  the  9th  was  executed 
under  sach  suspicious  circumstances  that  he  ought  to  have  said,  *  Do 

1  See  Darling  v.  Loveland,  2  Curt.  225  (1889).  —  [Bep.  note.] 
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the  defendants  affirmativelj'  establish  to  my  satisfaction  that  the  testa- 
trix knew  what  she  was  doing  when  she  executed  tliis  will  ? ' 

*'  In  Barry  v.  JButlin,  2  Moo.  P.  C.  480,  Parke,  B.,  delivering  the 
opinion  of  the  Judicial  Committee,  said:  'The  rules  of  law'  [Here 
follow  the  first  two  paragraphs  in  the  last  opinion,  supra,  83].  The 
same  principle  was  laid  down  and  acted  upon  in  Fxdton  v.  Andreic^ 
Law  Rep.  7  H.  L.  448,  and  Brown  v.  JFis/ier,  63  L.  T.  465.  Kone  of 
these  cases  turned  on  the  plea  of  fraud. 

^^  Thomas  Paiuton  wrote  the  will,  and  it  was  in  favor  of  his  father. 
The  testatrix  had  omitted  him  on  November  7 :  had  she  by  the  9th 
changed  her  mind? 

"  The  rule  in  Barry  v.  Butlin,  Fulton  v.  Andrew,  and  Brown  v. 
Fisher  is  not,  in  m}'  opinion,  confined  to  the  single  case  in  which  a 
will  is  prepared  by  or  on  the  instructions  of  the  person  taking  large 
benefits  under  it,  but  extends  to  all  cases  in  which  circumstances  exist 
which  excite  the  suspicion  of  the  court;  and  wherever  such  circum- 
stances exist,  and  whatever  their  nature  ma}'  be,  it  is  for  those  who 
propound  the  will  to  remove  such  suspicion,  and  to  prove  affirmatively 
that  the  testator  knew  and  approved  of  the  contents  of  the  document, 
and  it  is  only  where  this  is  done  that  the  onus  is  thrown  on  those  who 
oppose  the  will  to  prove  fraud  or  undue  influence,  or  whatever  else  they 
rel}'  on  to  displace  the  case  made  for  proving  the  will.  Here  the  cir- 
cumstances under  which  the  will  of  the  9th  was  prepared  and  signed 
are  such  as  to  cause  the  gravest  suspicions.  The  doubt  which  they- 
raise  is  not,  to  my  mind,  removed  b}*  the  evidence  on  behalf  of  the  de- 
fendants, and  I  should  go  further  if  it  were  necessarj*.  Were  this  case 
tried  by  a  jury,  if  the  judge  were  to  direct  them  that  the  issue  they  had 
to  try  was  whether  the  plaintiff  had  proved  that  the  will  of  the  9th  was 
obtained  by  fraud,  I  should  say  that  it  was  a  misdirection.  The  ques- 
tion for  the  jur}'  would  be,  did  the  testatrix  know  and  approve  of  that 
will,  and  the  jury  should  be  told  that  it  was  for  J.  Painton  to  prove  that 
she  did.  The  question,  then,  is  whether  we  ought  to  reverse  the  de- 
cision under  appeal,  or  to  direct  a  new  trial.  In  mercy  to  the  parties, 
we  think  that  we  may  spare  the  expense  of  a  new  trial  as  to  this  very 
small  property,  and,  as  we  have  before  us  sufficient  materials  to  enable 
us  to  come  to  a  satisfactory  conclusion,  we  pronounce  in  favor  of  the 
will  of  November  7."  * 

1  See  /n  r0  Barney's  Will,  40  Atl.  Bep.  1027  (Verm.  1898),  and  Downey  v. 
Mnrphy,  1  Dev.  &  B.  82, '87-89 ;  s.  c.  i  Gray's  Gas.  Prop.  156,  167-158  ;  and  com- 
pare Guardhouse  v.  Blackburn,  infra,  856,  and  Fulton  v,  Andrew,  L.  R.  7  H.  L. 
448.  —  £o. 
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PEOPLE  V,   DOWNS. 
Court  of  Appeals  of  the  Stats  of  New  York.    1890. 

[Reported  123  N.  T.  558.] 

Appeal  from  jadgment  of  the  General  Term  of  the  Supreme  Court 
in  the  third  judicial  department,  entered  upon  an  order  made  November 
26,  1889,  which  reversed  a  judgment  convicting  defendant  of  the  crime 
of  manslaughter  in  the  first  degree,  entered  upon  a  verdict  of  the  Oyer 
and  Terminer,  and  granted  a  new  trial 

The  defendant  was  indicted  for  the  crime  of  murder  in  the  first 
degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

X.  ^.  GrriffUhs  for  appellant 

Orin  GambeU  for  respondent. 

Finch,  J.  The  defendant  was  convicted  of  manslaughter  in  the 
first  degree,  but  the  General  Term  has  reversed  that  conviction  for 
alleged  error  in  the  chaise  to  the  jury ;  and  from  that  reversal  the 
people  have  appealed  to  this  court,  insisting  that  the  charge,  fairly 
construed,  was  correct  and  violated  no  established  legal  rule.  .  .  • 

On  the  day  of  the  homicide,  at  about  midnight,  the  prisoner  aroused  a 
neighbor  named  More}'^  and  Dr.  Harvie,  saying  to  each  that  he  had 
shot  his  best  friend,  or  was  afraid  he  had  shot  his  best  friend,  but  giving 
no  explanation  of  the  circumstances ;  and  they,  going  with  him  to  the 
house,  found  Logan  lying  dead  near  the  entrance  to  the  summer 
kitchen.  The  prisoner  was  pale  and  nervous,  and  on  finding  Logan 
dead  was  taken  with  a  fit  of  vomiting,  but  made  no  effort  to  escape, 
and  quietly  surrendered  himself  to  the  ofiScers  who  were  summoned 
and  took  him  into  custody.  He  was  entirely  sober,  and  there  was  no 
evidence  of  intoxication.  His  previous  relations  with  Logan,  who  was 
a  married  man,  were  those  of  intimate  friendship  without  an3'thing  to 
mar  or  distorb  it.  That  was  the  case  made  by  the  prosecution,  and  it 
presented  to  the  jury  a  problem  with  very  slight  material  for  its  solu- 
tion. That  Logan  met  his  death  from  a  pistol  discharged  in  the  hands 
of  Downs  was  suflQciently  proved  ;  but  whether  the  shot  was  fired  in- 
tentionally or  accidentally,  and  if  intentionally,  for  what  reason,  did  not 
appear.  The  evidence  disclosed  no  possible  motive  for  an  intentional 
homicide,  and  left  the'  character  and  grade  of  the  crime,  if  one  had  been 
committed,  an  unexplained  mystery.  One  circumstance,  however, 
would  be  snre  to  attract  the  attention  of  an  intelligent  jury.  They 
wonld  ask  how  Logan  came  to  be  at  the  rear  of  the  house,  near  the 
entrance  to  its  living  rooms,  at  midnight,  and  what  he  was  doing  there 
when  he  should  have  been  at  home  with  his  family.  The  saloon  was 
in  the  front  part  of  the  house  opening  on  to  the  street  It  was  closed 
for  the  night ;  and  there  had  been  no  brawl  or  quarrel  or  disturbance 
there  daring  the  evening.  The  presence  of  Logan  in  the  rear  of  the 
boose,  at  or  near  midnight,  and  the  absence  of  any  previous  quarrel  or 
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difficult}^  would  make  it  reasonably  certain  that  something  due  to  his 
presence,  and  sufflcientl}'  grave  and  serious  to  account  for  an  inten- 
tional or  accidental  homicide,  had  actually  occurred.  What  that  was 
we  have  no  means  of  knowing  except  through  the  explanation  given  by 
Downs  and  bis  wife. 

He  testifies,  in  brief,  that  he  was  aroused  by  the  noise  of  a  scuffle 
in  the  back  kitchen ;  that  he  seized  the  pistol  which  lay  upon  a  stand 
near  his  bed  and  rushed  out ;  that  he  found  Logan  and  Mrs.  Downs  on 
the  floor  in  the  act  of  adultery  or  rape,  according  as  the  woman  was 
consenting  or  resisting;  that  he  seized  Logan,  who  at  once  attacked 
him,  and  in  the  struggle  the  pistol  went  off ;  and  that  this  was  after  the 
woman  had  left  the  i-oom,  and;  as  she  says,  while  she  was  at  the  front 
door  going  out  for  help  or  escape.  She  testifies  that  Logan  seized  her 
and  threw  her  down,  but  does  not  say  whether  with  her  consent  or  why 
she  made  no  outer}'. 

Of  course,  this  explanation  was  open  to  the  criticism  of  the  prosecu- 
tion and  the  consideration  of  the  jury.  The  principal  fact  sworn  to 
has  a  strong  probability  in  its  favor.  It  accounts  for  the  presence  of 
Logan,  at  midnight,  on  the  premises  where  he  had  no  right  to  be,  and 
furnishes  the  needed  motive  and  explanation  of  the  homicide  which 
occurred.  Without  it  we  cannot  understand  the  event ;  with  it  we  can 
easily  see  how  it  did  occur  or  how  it  might  have  happened.  It  sup- 
plies both  motive  and  occasion.  But  granting  so  much,  the  rest  does 
not  necessarilj'  follow,  and  it  was  still  for  the  jury  to  say  whether  the 
shooting  was  accidental  or  intentional,  whether  justifiable  or  excusable, 
whether  with  deliberate  purpose  or  in  the  heat  of  passion  and  without 
intent  to  kill. 

It  is  obvious  that  in  their  consideration  of  these  questions  very  much 
would  depend  on  the  charge  of  the  court  as  to  the  burden  of  proof,  and 
the  operation  and  extent  of  the  rule  relating  to  a  reasonable  doubt 
That  such  doubts  might  easily  arise  in  many  and  different  direc- 
tions, is  quite  apparent  from  the  facts  to  which  we  have  adverted. 
Take,  for  example,  the  prisoner's  statement  that  the  pistol  exploded  in 
a  fight  between  him  and  Logan  and  without  his  conscious  act.  If  that 
be  true,  while  there  was  a  homicide,  there  was  no  crime,  for  the  killing 
would  become  merely  an  accident  or  misadventure.  If  now  the  burden 
is  upon  the  prisoner  to  satisfy  the  jurj'  of  that  fact,  and  unless  they 
are  so  satisfied,  they  must  deem  the  homicide  intentional,  a  verdict  of 
guilty  might  easily  result  But  if  that  burden  is  not  upon  the  prisoner, 
if  the  jury  are  told  that  it  remains  with  the  prosecution,  that  if  the  evi- 
dence leaves  in  their  minds  a  reasonable  doubt  whether  the  killing  may 
not  have  been  an  accident  or  misadventure,  the  prisoner  must  have  the 
benefit  of  the  doubt,  because  it  goes  directly  to  the  vital  elements  of  the 
People's  case,  and  leaves  it  uncertain  whether  a  crime  has  been  com- 
mitted at  all,  the  verdict  of  the  jurj'  might  be  entirely  different.  A 
similar  result  might  attend  a  defence  of  justifiable  homicide,  and  so  the 
question  of  the  burden  of  proof  and  the  scope  and  effect  of  a  reasonable, 
doubt  became  in  the  case  at  bar  of  very  great  importance. 
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We  have  decided  so  necently  as  to  make  further  citation  needless 
that  the  rule  that  in  criminal  cases  the  defendant  is  entitled  to  the 
benefit  of  a  reasonable  doubt  applies  not  only  to  the  case  as  made  by 
the  prosecution,  but  to  any  defence  interposed.  People  v.  Hiordan, 
117  N.  Y.  71.  And  we  had  earlier  held  under  the  statute  defining 
tlie  different  classes  of  homicide  that  whether  it  was  muixier  or  man- 
slaughter in  one  of  the  degrees,  or  justifiable  or  excusable,  and  so  no 
crime  at  all,  depended  upon  the  intention  and  circumstances  of  its  per- 
petration, and,  therefore,  mere  proof  of  the  killing  raised  no  legal  im- 
plication of  the  crime  of  murder.     Stokes  v.  People^  53  N.  Y.  177. 

I  think  the  charge  in  this  case  ran  counter  to  these  rules  and  was 
calculated  to  impress  upon  the  jury  a  conviction  that  proof  of  the  homi- 
cide carried  with  it  a  l^al  implication  of  crime  which  shifted  the  burden 
of  proof  upon  the  prisoner,  and  required  him  to  satisfy  the  jury  that  the 
killing  was  either  justifiable  or  excusable  at  the  peril  of  a  conviction  if 
he  should  fail  in  his  attempt 

The  learned  trial  judge  l)egan  his  charge  with  the  definitions  of  the 
statute,  and  very  fairlj'  and  correctly  explained  its  classification  of  the 
different  forms  of  homicide.  Having  done  so,  he  approached  the  rules 
which  should  govern  the  jury  in  deciding  between  them,  and  in  so  doing 
used  expressions  to  which  exceptions  were  taken.  Pie  said :  '^  Now  it 
is  for  3'ou  to  sa}'  to  which  one  of  these  classes  of  crime  this  evidence 
points.  Here  has  been  a  homicide  ;  here  has  been  a  human  life  taken. 
It  becomes  a  serious  question  as  to  whether  or  not  a  man  shall  execute 
the  law  or  execute  vengeance  upon  his  fellow.  If  he  does,  he  must  do 
it  at  the  peril  of  either  being  punished  for  it,  or  being  able  to  excuse 
hix&self  when  called  upon  to  answer  to  the  wrong  within  one  of  the 
excuses  that  is  fixed  and  given  in  the  law.  If  he  is  not^  he  must  be 
found  guilty  of  one  or  the  other  of  the  crimes  which  are  imputed  to  him 
by  reason  of  the  homicide."  A  jury  could  hardly  fail  to  understand 
from  this  language  that  a  homicide,  the  fact  of  a  human  life  taken, 
involved  a  legal  implication  of  murder,  which  must  compel  a  verdict  of 
guilty,  unless  the  prisoner  is  able  to  excuse  himself  within  the  statutory 
definitions.  If  there  was  room  to  doubt  about  the  meaning,  it  became 
plainer  from  what  followed.  The  learned  judge  added :  *'  If  you  reach 
the  conclusion  that  he  was  justified  in  taking  the  life  of  this  man  within 
the  definitions  given  in  the  books,  —  not  within  any  notions  of  your 
own,  but  within  the  definitions  given  in  the  law,  — if  3-ou  reach  the  con- 
clusion that  he  was  justified,  then  3-onr  verdict  will  be  one  of  acquittal.** 
Here  the  same  idea  is  conve3*ed  in  another  form.  To  acquit,  the  jury 
must  "  reach  the  conclusion  "  that  a  justification  has  been  established. 
It  is  evident  that  the  prisoner's  counsel  so  understood  the  charge,  and 
after  excepting  to  it,  made  a  series  of  requests  with  a  view  of  more 
clearly  ascertaining  the  meaning  of  the  charge  or  procuring  a  modifica- 
tion of  its  terms.  He  asked  the  court  to  charge  ^^  that  no  state  of 
proof  ever  changes  the  burden  of  proof;  the  burden  remains  through- 
oat  the  trial  upon  the  people."    To  which  the  learned  Judge  replied  ^ 
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**  I  decline  to  charge  it  in  those  words ;  I  qualify  it  by  saying,  that  if 
the  people  establish  the  homicide  by  the  use  of  a  deadly  weapon  com- 
mitted by  the  defendant  intentionally  and  with  deliberation,  that  then 
any  excuse  for  the  commission  of  that  crime  or  the  commission  of  that 
act  must  come  from  the  defendant."  The  undei*standing  of  the  jury  of 
the  position  of  the  court  was  quite  likelj'  to  be  that  the  buixlen  did  not 
alwaj's  rest  on  the  prosecution,  but  when  &  prima  fcune  case  of  murder 
had  been  made,  the  burden  shifted  to  the  defendant  who  sought  to  ex- 
cuse or  justif)'.  And  this  is  in  precise  accord  with  the  previous  charge 
that  where  a  homicide  was  shown  to  have  been  committed  by  the  pris- 
oner, he  must  be  convicted  unless  he  is  ' '  able "  to  justify  or  excuse 
the  acl,  and  unless  the  jur}^  ^'  reach  the  conclusion  **  that  there  is  legal 
excuse  or  justification.  And  then',  to  further  test  the  attitude  of  the 
court,  the  defendant's  counsel  asked  for  a  chaise  ^^  that  there  is  no  legal 
implication  from  the  fact  of  the  shooting  that  the  defendant  intended 
to  take  the  life  of  Logan."    That  was  declined  and  an  exception  taken. 

Now,  construing  together  what  the  court  said  and  what  it  refused  to 
say,  I  think  it  is  obvious  that  the  jury  were  likely  to  act  under  the 
impression  that  a  homicide  proved  implied  crime  on  the  part  of  the 
slayer ;  that  a  conviction  must  follow  unless  the  prisoner  justified  or  ex- 
cused the  act ;  that  the  burden  of  that  defence  was  upon  him,  and  that 
to  secure  acquittal,  he  must  be  able  to  show  a  legal  justification  or 
excuse,  and  the  jurj'  must  reach  that  conclusion  if  it  would  acquit.  •  •  . 

Taking  the  charge  together  and  construing  it  as  a  whole,  I  am  unable 
to  resist  the  conviction  that,  in  the  minds  of  the  jury,  it  shifted  the 
burden  of  proving  his  defence  upon  the  prisoner,  and  deprived  him,  as 
to  that  defence,  of  the  benefit  of  a  reasonable  doubt 

While  there  is  no  legal  implication  of  the  crime  of  murder  from  the 
bare  fact  of  a  homicide,  the  jury  may  infer  it  as  a  fact,  and  may  do  so 
even  though  no  motive  is  assigned  for  the  act,  and  the  case  is  bare  of 
circumstances  of  explanation.  People  y,  Gonroy,  97  N.  Y.  77.  But 
the  inference  is  one  of  fact  which  the  jury  must  draw,  if  such  seems  to 
them  to  be  their  duty,  and  not  one  of  law  which  the  court  may  impose 
upon  their  deliberation,  and  then  upon  that  assumption  shift  the  burden 
upon  the  prisoner  and  require  him  to  prove  that  no  crime  has  in  fact 
been  committed. 

We  think,  therefore,  that  the  order  of  the  General  Term  reversing 
the  judgment  of  conviction  was  right  and  should  be  affirmed. 

All  concur,  Ckxcept  Ruger,  C.  J.,  not  voting. 

Judgment  affirmed. 

In  Davis  v.  Vhited  States,  160  U.  S.  469  (1895),  on  error  to  the  U.  S. 
Circuit  Court  for  the  Western  District  of  Arkansas,  in  reversing  a 
judgment  of  guilty  upon  an  indictment  for  murder,  the  court  (Harlan, 
J.),  said:  '*The  court  below  instructed  the  jury  that  the  defence  of 
insanity  could  not  avail  the  accused  unless  it  appeared  aflSrmatively,  to 
the  reasonable  satisfaction  of  the  jury,  that  he  was  not  criminally  re- 
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sponsible  for  his  acts.  The  fact  of  killing-  being  clearly  proved,  the 
legal  presumption^  based  upon  the  common  experience  of  mankind,  that 
every  man  is  sane,  was  sufficient,  the  court  in  effect  said,  to  authorize 
a  verdict  of  guilty,  although  tbe  jury  might  entertain  a  reasonable 
doubt  upon  the  evidence,  whetlier  the  accused,  b^'  reason  of  bis  mental 
condition,  was  criminallj^  responsible  for  the  killing  in  question.  In 
other  words,  if  the  evidence  was  in  equilihrio  as  to  the  accused  being 
sane,  that  is,  capable  of  comprehending  the  nature  and  effect  of  his 
acts,  he  was  to  be  treated  just  as  he  would  be  if  there  were  no  defence 
of  insanity  or  if  there  were  an  entire  absence  of  proof  that  he  was 
insane. 

^^  This  exposition  of  criminal  law  is  not  without  support  by  adjudica- 
tions in  England  and  in  this  country.  .  .  . 

*'*'  We  are  unable  to  assent  to  the  doctrine  that  in  a  prosecution  for 
murder,  the  defence  being  insanitj',  and  the  fact  of  the  killing  with  a 
deadly  weapon  being  clearly  established,  it  is  the  duty  of  the  jur}*  to 
convict  where  the  evidence  is  equally  balanced  on  the  issue  as  to  the 
sanity  of  the  accused  at  the  time  of  the  killing.  •  •  • 

^'  Upon  whom  then  must  rest  the  burden  of  proving  that  the  accused 
whose  life  it  is  sought  to  take  under  the  forms  of  law,  belongs  to  a  class 
capable  of  committing  crime?  On  principle,  it  must  rest  upon  those 
who  affirm  that  he  has  committed  the  crime  for  which  he  is  indicted. 
That  burden  is  not  fully  discharged,  nor  is  there  an}-  legal  right  to  take 
the  life  of  the  accused,  until  guilt  is  made  tQ»  appear  from  all  the  evi- 
dence in  the  case.  The  plea  of  not  guiltj*  is  unlike  a  special  plea  in  a 
civU  action,  which,  admitting  the  case  averred,  seeks  to  establish  sub- 
stantive ground  of  defence  by  a  preponderance  of  Evidence.  It  is  not 
in  confession  and  avoidance,  for  it  is  a  plea  that  controverts  the  exist- 
ence of  every  fact  essential  to  constitute  the  crime  chained,  \3\yon 
that  plea  the  accused  ma}'  stand,  shielded  b}'  the  presumption  of  his 
innocence,  until  it  appears  that  he  is  guilty ;  and  his  guilt  cannot  in 
the  very  nature  of  things  be  regarded  as  proved,  if  the  jur}'  entertain  a 
reasonable  doubt  from  all  the  evidence  whether  he  was  legally  capable 
of  committing  crime. 

*^  This  view  is  not  at  all  inconsistent  with  the  presumption  which  the 
law,  justified  by  the  general  experience  of  mankind  as  well  as  by  con- 
siderations of  public  safety,  indulges  in  favor  of  sanity.  If  that  pre- 
sumption were  not  indulged  the  government  would  alwaj^s  be  under  the 
necessity  of  adducing  affirmative  evidence  of  the  sanity  of  an  accused. 
But  a  requirement  of  that  character  would  seriously  delay  and  em- 
barrass the  enforcement  of  the  laws  against  crime,  and  in  most  cases 
be  unnecessary.  Consequently  the  law  presumes  that  every  one 
charged  with  crime  is  sane,  and  thus  supplies  in  the  first  instance  the 
required  proof  of  capacity  to  commit  crime.  It  authorizes  the  jury  to 
assume  at  the  outset  that  the  accused  is  criminally  responsible  for 
his  acts.  ...  To  hold  that  such  presumption  must  absolutely  control 
the  jury  until  it  is  overthrown  or  impaired  by  evidence  sufficient  to 
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establish  the  fact  of  insanity  beyond  all  reasonable  doubt  or  to  the  rea- 
sonable satisfaction  of  the  jury,  is  in  effect  to  require  him  to  establish 
his  innocence,  by  proving  that  he  is  not  guilty  of  the  crime  charged/'  ^ 

In  People  v.  Cannon^  139  N.  Y.  32,  43-47,  a  question  arose  as  to 
the  validity  of  a  statute  forbidding  the  use  in  certain  ways  of  stamped 
and  registered  bottles,  and  making  the  possession  of  them  b}*  second- 
hand dealers,  without  written  consent,  "  presumptive  evidence  of  the  said 
unlawful  use."  In  sustaining  a  conviction  under  this  statute,  Peck- 
ham,  J.,  for  the  court,  said :  "  A  provision  of  this  kind  does  not  take 
away  or  impair  the  right  of  trial  bj'  jury.  It  does  not  in  reality  and 
finally  change  the  burden  of  proof.  The  people  must  at  all  times  sus- 
tain the  burden  of  proving  the  guilt  of  the  accused  beyond  a  reasonable 
doubt.  It,  in  substance,  enacts  that,  certain  facts  being  proved,  the 
jury  may  regard  them,  if  believed,  as  sufficient  to  convict,  in  the  ab- 
sence of  explanation  or  contradiction.  Even  in  that  case  the  court 
could  not  legall}'  direct  a  conviction.  It  cannot  do  so  in  any  criminal 
case.  That  is  solely  for  the  jury,  and  it  could  have  the  right,  after 
a  survey  of  the  whole  case,  to  refuse  to  convict  unless  satisfied  beyond 
a  reasonable  doubt  of  the  guilt  of  the  accused,  even  though  the  statu- 
tory prima  facie  evidence  were  uncontradicted.  The  case  of  Com- 
monwealth  v.  Williams^  6  Gray,  1,  supports  this  view. 

"  Without  the  aid  of  the  statute,  the  presumption  provided  for  therein 
might  not  arise  from  the  facts  proved,  although  the  statute  saj-s  they 
shall  be  sufficient  to  authorize  such  presumption.  The  legislature  has 
the  power  to  make  these  facts  sufficient  to  authorize  the  presumption 

1  Compare  Stephen,  Dig.  Grim.  Law,  art.  28  :  **  Every  person  is  presumed  to  be 
sane  and  to  be  responsible  for  his  acts.  The  burden  of  proving  that  he  is  irresponsible 
is  upon  the  accused  person ;  but  the  jury  may  have  regard  to  his  appearance  and 
behavior  in  court." 

Di(rerence.s  on  this  and  similar  questions  lessen,  when  it  is  considered  what  various 
and  indeterminate  conceptions  are  entertained  of  the  meaning  of  the  term  **  burden  of 
proof."  Stephen's  meaning  is  found  in  his  Digest  of  Evidence,  arts.  95,  96:  **The 
burden  of  proof  in  any  proceeding  lies  at  first  on  that  party  against  whom  the  judg- 
ment of  the  court  would  be  given  if  no  evidence  at  all  were  produced  on  either  side, 
regard  l^eing  had  to  any  presumption  which  may  appear  upon  the  pleadings.  As  the 
proceeding  goes  on,  the  burden  of  proof  may  be  shifted  from  the  party  on  whom  it 
rested  at  fii-st  by  his  proving  facts  which  raise  a  presumption  in  his  favor.  The  burden 
of  proof  as  to  any  particular  fact  lies  on  that  person  who  wishes  the  court  to  believe 
in  its  existence,  unless  it  is  provided  by  any  law  that  the  burden  of  proving  that  fact 
shall  lie  on  any  particular  person  ;  but  the  burden  may  in  the  course  of  a  case  be 
shifted  from  one  side  to  the  other,  and  in  considering  the  amount  of  evidence  necessary 
to  shift  the  burden  of  proof  the  court  has  regard  to  the  opportunities  of  knowledge 
with  respect  to  the  fact  to  be  proved  which  may  be  possessed  by  the  parties 
respectively." 

Compare  the  exposition  in  Barber's  Appeal,  68  Conn.  893  (1898),  where  the  court 
(Fenn,  J.)  remarks  that  ''The  term  *  burden  of  proof  is,  after  all,  and  no  matter 
how  important  it  has  become  through  universal  adoption  and  use,  a  mere  figure  of 
speech."  See  Prel.  Treat.  Evid.  564  n.  With  Schaefer  r.  Ry.  Co.,  128  Mo.  64,  com- 
pare Furnish  v.  Mo.  Pac.  Ry.  Co.,  102  Mo.  488.  —  Ed. 
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(State  v.  MeUoTj  13  R.  I.  at  669),  and  the  jur}*  has  the  power,  in  the 
absence  of  all  other  evidence,  to  base  its  verdict  thereon,  if  satisfied 
tliat  the  defendant  is  guilt}*.  But  the  jury  must  in  all  cases  be  satisfied 
of  guilt  bej'ond  a  reasonable  doubt,  and  the  enactment  in  regard  to  the 
presumption  merely  permits,  but  cannot  in  effect  direct,  the  jury  to  con- 
vict under  any  circumstances.  The  dissenting  opinion  of  Mr.  Justice 
Thomas,  delivered  in  Commonwealth  v.  Williams  (6  Graj-,  aupra)^ 
contains  all  that  can  be  said  against  the  validity  of  this  kind  of 
legislation.  .  .  . 

^^  Nor  can  it  be  successfully  maintained  that  this  species  of  legislation 
is  to  be  confined  to  those  cases  where  the  explanation  of  the  fact  from 
which  the  presumption  is  to  arise  is  peculiarly  within  the  knowledge  of 
the  party  who  is  accused.  There  are  many  cases  in  the  books  (and 
they  are  cited  in  the  cases  alreadj*  alluded  to),  where  the  principle  is 
held  that  the  burden  of  proving  the  existence  of  a  fact  peculiarly  within 
the  knowledge  of  the  accused,  is  at  common  law  placed  upon  him. 
Potter  V.  Deyoy  19  Wend.  861 ;  People  v.  Nyce,  34  Hun,  298.  If 
legislation  were  confined  to  such  cases,  it  is  plain  that  it  would  be 
entirely  unnecessary  and  would  accomplish  nothing,  as  the  law  would 
place  the  burden  of  explanation  upon  the  defendant  without  the  aid  of 
the  statute.  Within  the  limitations  already  alluded  to  and  described, 
the  statute  ma}*  provide  for  the  presumption  and  call  upon  the  defend- 
ant to  explain  the  fact.  In  prosecutions  for  the  sale  of  liquor  without 
a  license,  the  Supreme  Court  of  Massachusetts  held  that  under  the  old 
act  the  prosecution  must  prove  by  proper  evidence  that  the  accused  had 
no  license,  and  no  presumption  that  be  had  none  could  arise  from  the 
fact  of  selling.  Commonwealth  v.  Thurlow^  24  Pick.  374.  There- 
upon the  legislature  passed  an  act  that  in  all  prosecutions  for  selling 
liquors  the  legal  presumption  should  be  that  the  defendant  bad  not 
been  licensed,  thus  reversing  what  had  been  held  to  be  the  common-law 
rule  in  Commonwealth  v.  Thurlow^  supra.  This  was  held  to  be  within 
the  power  of  the  legislature.  Commonwealth  v.  Kelly,  10  Cush.  69, 
70 ;  Sam^  v.  Williams^  supra.  It  is  true,  the  fact  of  having  a  license 
is  one  peculiarly  within  the  knowledge  of  the  party  licensed.  Yet  the 
validity  of  legislation  is  recognized  in  these  eases,  although  it  enacts 
that  a  presumption  shall  be  made  from  certain  facts  which  at  common 
law  would  not  give  rise  to  any  such  presumption.  I  do  not  know  of 
any  constitutional  principle  which,  while  permitting  the  legislature  to 
enact  that  the  legal  presumption  arising  from  the  sale  of  liquor  shall  be 
that  the  person  selling  had  no  license,  3'et,  at  the  same  time,  prevents 
the  enactment  of  a  provision  like  the  one  in  the  statute  under  discus- 
sion. If  the  legislature  have  the  power  in  the  first  instance,  I  think  it 
follows  that  it  must  have  the  |'>ower  in  the  other.  I  can  see  no  solid 
ground  for  distinction  between  the  two  cases.  That  it  has  the  power 
in  the  first  case  is  substantiallj'  conceded  by  all.  The  inference  of 
guilt,  nnder  the  provision  in  question  here,  is  quite  as  strong  as  in 
many  other  cases  that  arise  under  statutory*  enactments,  and  we  think 
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it  is  sufficiently  reasonable  and  natural  to  warrant  a  legislature  in  passi 
ing  such  an  act.  The  opinion  of  this  court  upon  the  question  of  the 
policy  of  this  kind  of  legislation  is  not  at  all  material,  and  will  not, 
therefore,  be  stated. 

^^The  effect  of  tlie  presumption  is  to  call  upon  the  accused  for  some 
explanation.  If  none  be  given,  the  jury  may,  as  I  have  said,  still 
refuse  to  convict ;  but  if  they  convict,  the  verdict  may  be  upheld  as 
founded  upon  sufficient  evidence.''  ^  .  .  • 

Tn  Jones  v.  Bond,  40  F<3d.  Rep.  281  (C.  C.  U.  S.  So.  Dist  Miss.  1889), 
there  was  an  action  against  the  receiver  of  a  railroad  company  for  neg- 
ligence in  killing  the  plaintiffs  dog.  Hill,  J.  (Dist  Judge),  said : 
^'  The  answer  admits  the  killing  of  the  animal,  but  denies  that  it  was  the 
result  of  any  want  of  care  on  the  part  of  the  engineer,  but,  on  the  con- 
trary, insists  that  it  was  unavoidable.  Whether  it  was  so  or  not  is  the 
only  question  to  be  decided  under  the  proof  taken  and  submitted  by  both 
parties.  The  testimony  of  the  engineer  and  fireman  running  the  train, 
taken  together,  if  trae,  is  a  clear  defence  to  the  claim  of  petitioner. 
The  evidence  on  the  part  of  the  petitioner  makes  a  pi*etty  strong  prima 
facie  case  of  liability.  The  i^titioner,  b}*  his  counsel,  rolies  upon  sec- 
tion 1059  of  the  Code  of  1880,  which  reads  as  follows  :  — 

^"^  ^Ii\  all  actions  against  railroad  companies  for  damage  done  to  per- 
sons or  property,  proof  of  injur}'  inflicted  by  the  running  of  the  loco- 
motives or  cars  of  such  company  shall  be  prima  facie  evidence  of  the 
\  want  of  reasonable  skill  and  care  upon  the  part  of  the  servants  of  such 

compan}'  in  reference  to  such  injur}*.' 

^^  The  reason  for  this  exceptional  rule  of  evidence  is  that  these  injuries 
are  often  committed  (especiallj-  on  property)  when  no  one  else  observes 
them  except  the  employees  operating  the  train  ;  and  this  is  often  the  case 
in  regard  to  injuries  done  to  persons.  Hence,  after  the  injurj*  is  admitted 
or  proved,  it  is  but  reasonable  that  the  railroad  company,  or  the  receiver, 
(as  in  tins  case)  having  control  of  those  who  have  the  best  opportunity 
to  know,  shall  be  called  upon  to  explain  how  the  accident  or  injury  oc- 
curred. But  I  believe  a  fair  construction  of  the  statute  is  that,  as  soon 
as  the  prima  facie  case  thus  made  out  is  rebutted  b}'  the  evidence  on  the 
part  of  the  defendant,  the  whole  testimony  is  considered  as  in  other 
cases,  the  presumption  created  by  the  statute  from  the  fact  of  injury 
ceases,  and  the  controversy  is  to  be  decided  by  the  weight  of  the  evi- 
dence on  both  sides.  I  am  not  aware  of  any  ruling  of  the  Supreme 
Court  of  the  State  to  the  contrary.  ...  A  careful  consideration  of  the 
testimony  on  lK>th  sides  satisfies  me  that  the  petitioner  has  not  made 
out,  by  the  proof,  a  case  entitling  him  to  damage  as  alleged  in  his  peti- 
tion.  As  the  case  is  a  novel  one,  he  will  not  be  taxed  with  the  de- 
fendant's costs,  but  will  pay  all  the  other  costs,  and  his  petition  will 
be  dismissed."^ 

1  See  Robb  r.  State,  85  Neb.  285 ;  State  r.  Rogers,  119  N.  C.  793  (1896).  —  Ed. 
*  Compare  the  statement  in  the  advisory  opinion  of  the  judges  in  the  Banbuiy  Peer- 
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HENRY  L.   STURDEVANT'S  APPEAL  FROM  PROBATE- 
SupRSMB  Court  of  Errors  of  Connecticut.    1899. 

[ReporUd  71  Cmm,  392.] 

Appeal  from  an  order  and  decree  of  the  Court  of  Probate  for  the 
district  of  Brookfield,  approving  and  admitting  to  probate  a  certain 
instrument  as  the  last  will  and  testament  of  Emeline  Stuixlevant,  of 
Brookfield,  deceased,  taken  to  the  Superior  Court  in  Fairfield  County, 
and  tried  to  the  jury  before  Robinson,  J. ;  verdict  and  judgment  sus- 
taining the  will,  and  appeal  by  the  contestant  for  alleged  errors  in  the 
rulings  and  chaise  of  the  court.  .  .  . 

Goodwin  /Stoddard  and  Samuel  Feaaenden^  with  whom  was  CharUa 
Shenoood^  for  the  appellant  (heir  at  law).  Louis  K,  Oould  and  Alfred 
jB.  BeerSy  for  the  appellee  (executor). 

Baldwin^  J.  .  .  .  Exception  is  taken  to  that  part  of  the  charge  in 
which  the  general  presumption  in  favor  of  sanity  is  described  '^  as  one 
of  the  proof  factors,"  and  in  its  application  to  the  testamentary  capacity 
of  the  testatrix  is  thus  dealt  with :  — 

*^  The  burden  of  proof  is  in  the  first  instance  upon  'the  proponents  of 
this  will,  to  show  that  the  testatrix  was  of  sound  mind  at  the  time  of 
making  this  will.  But  the  law,  gentlemen,  presumes  every  person  to 
be  of  sound  mind  until  the  contrary  is  shown ;  and  this  presumption 
makes  for  the  proponents  of  the  will,  and  is  of  probative  force  in  their 
favor,  and  must  be  considered  by  you  along  with  tiie  evidence  offered 
by  the  proponents.  This  presumption  must  be  cast  into  the  scale  with 
the  evidence.  If,  gentlemen,  using  this  presumption  of  sanity  as  of 
probative  force,  and,  as  suggested,  you  ai-e  satisfied  by  a  fair  prepon- 
derance of  the  evidence  that  Mrs.  Sturdevant,  the  testatrix,  had  at  the 
time  of  making  this  will  the  kind  of  capacity,  understanding,  aud  men- 
tal strength  heretofore  described  to  j'ou,  it  will  be  your  duty  to  find 
that  she  was  of  sound  mind,  and  upon  this  issue  render  a  verdict  for 
tiie  appellees.    If,  on  the  other  hand,  using  this  presumption  of  sanity 

age  Case,  1  Sim.  &  Staart,  153  (1811),  *'  that,  iu  every  case  in  which  there  is  prima 
facU  evidence  of  any  right  existing  in  any  person;  the  <mus  probandi  is  always  upon 
the  person  or  party  calling  such  right  in  question.'*  In  such  a  proposition  all  de- 
pends open  the  meaning  of  the  phrase  "  burden  of  proof."  See  Prel.  Treat.  Evid.  358. 
Compare  State  v.  Smith,  65  Conn.  288  (1894),  where,  on  appeal  from  a  conviction  of 
robbery,  it  was  objected  that  the  presumption  of  innocence  was  not  mentioned  In  the 
charge  to  the  jury.  The  court  (Fenn,  J.)  held  that  it  need  not  be  so  mentioned. 
'*Tbe  presumption  of  innocence,"  it  was  added,  "casts  the  burden  of  proving  guilt 
upon  the  State,  a  burden  requiring  for  its  discharge  sufficient  evidence  to  remove  all 
reasonable  doubt  It  cannot  add  an  additional  burden  to  this.  Its  function  is  ez« 
haosted  in  putting  such  burden  of  proof  on  the  State.  It  had  no  weight  as  evidence 
in  the  trial.  It  calls  for  evidence  from  the  State,  but  is  not  itself  evidence  for  the 
accosed.'*  For  another  conception  of  the  effect  of  this  **  presumption,"  see  Coffin  v. 
U.  S.,  156  U.  S.  432  (1895),  a  case  which  is  examined  in  Prel.  Treat.  Evid.  551. 
Com|iare  ibid.  337.  There  is  much  confusion  in  the  language  of  the  courts  and  the  hat 
on  thisaabject.    See  State  v.  Nicholls,  50  La.  Ann.  699  (1898).  —  Eix 
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as  of  probative  force  (and  by  probative  force,  gentlemen,  I  mean  a 
force  serving  for  proof),  and,  as  suggested,  you  are  not  satisfied  by  a 
fair  preponderance  of  the  evidence  that  Mrs.  Sturdevant  had  at  the 
time  of  executing  this  will  the  kind  of  mental  strength  and  capacity 
which  I  have  been  describing  to  you,  it  will  be  3'our  duty  to  find  that 
she  was  not  of  sound  mind,  and  your  verdict  upon  this  issue  should  be 
for  the  appellants,  who  are  the  contestants  of  this  will.'^ 

It  is  a  settled  rule  of  administrative  jurisprudence  that  a  man  should 
be  assumed  to  be  sane  in  the  absence  of  evidence  to  the  contrary.  In 
Swift's  Treatise  on  Evidence  (p.  139),  published  in  1810,  this  is  de- 
scribed as  a  presumption  of  law.  It  has  been  said  to  be  a  general 
maxim  in  legal  reasoning,  having  no  peculiar  relation  to  the  law  of 
evidence.  Thayer's  Preliminary  Treatise  on  Evidence  at  the  Common 
[Law,  335.  Be  this  as  it  maj^,  it  has  a  just  relation  to  the  law  of  trials, 
<and  in  civil  causes  where  sanity  is  in  question  and  the  evidence  pre- 
ponderates on  neither  side,  ought  to  control  the  verdict.  The  pre- 
sumption of  sanity  is  not  in  itself  evidence,  but  it  mfty  serve  the  purpose 
and  supply  the  place  of  evidence  in  setting  up  something  which  must 
be  overcome  by  proof  to  the  contrary.  State  v.  Smithy  65  Conn.  283, 
285 ;  Ward  v.  Metropolitan  Life  Ins.  Co.,  66  id.  227,  238.  That 
may  have  probative  force  which  is  not  evidence.  Judicial  notice,  for 
instance,  has  it.  '^  In  its  appropriate  field  it  displaces  evidence,  since, 
as  it  stands  for  proof,  it  fulfils  the  object  which  evidence  is  designed 
to  fulfil,  and  makes  evidence  unnecessary.'^  State  v.  Main,  69  Conn. 
128,  136. 

The  Superior  Court  was  right  in  charging  the  jury  that  the  presump- 
tion of  sanit}"  must  be  considered  along  with  th^  evidence  offered  by  the 
proponents,  and  cast  into  the  scales  in  determining  on  which  side  the 
evidence  preponderated.  Let  us  take  the  simplest  case  in  which  such 
a  point  may  arise.  The  proponents  of  a  holographic  will  prove  the 
handwriting,  and  rest.  The  contestants  introduce  evidence  of  insanity. 
A  metaphysician,  addressing  an  academj^  of  metaphysicians  in  terms 
of  precision,  might  properly-  tell  tliem  that  the  evidence  for  the  propo- 
nents was  the  existence  of  the  testator,  at  the  date  of  the  will,  and 
that  in  balancing  this  fact  against  the  evidence  of  incapacity  offered  by 
the  contestants,  some  weight  should  be  given  to  the  presumption  which 
the  law  prima  facie  makes  that  every  man's  mind  is  sound.  Such  an 
instruction,  however,  would  only  confuse  an  ordinary  jur}'.  It  is  of  no 
service  to  them,  when  called  upon  to  pass  on  the  question  of  testamen- 
tar}'  capacity,  to  have  their  attention  directed  to  the  fact,  which  nobody 
disputes,  that  the  man  was  alive  when  he  signed  the  will,  or  to  be  told 
that  this  is  to  be  considered  as  evidence,  from  which  the  law  draws  a 
certain  inference.  An}'  allusion  to  this  intermediate  step  in  proof  can 
be  safel}' omitted,  and  the  presumption  of  sanity  brought  directl}-  before 
them,  without  raising  subtle  distinctions  as  to  its  proper  source.  The 
important  thing  for  tjie  jury  to  understand  in  the  case  at  bar  was  that 
the  proponents  had  something  to  rely  on  beside  the  positive  evidence 
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which  thiY  had  introdaced  to  show  testamentary  capacity ;  that  this 
was  to  be  considered  together  with  that  evidence ;  and  that  it  consisted 
in  a  presumption,  recognized  in  law  as  based  on  the  genei*al  facts  of 
life,  which  had  probative  force  enough  to  turn  the  scale,  if  otherwise, 
taking  into  account  all  that  either  party  had  put  in  evidence,  the 
balance  should  seem  to  them  to  stand  equal.  The  charge,  as  given, 
sufficiently  answered  this  demand.  Barber's  Appeal^  63  Conn.  393, 
406.  .  .  .* 


Sutton  v.  Sadler,  3  C.  B.  n.  s.  87  (1857).  This  was  an  action  of 
ejectment  for  the  recovery  of  lands  in  Cheshire.  The  cause  came  on 
for  trial  before  Bramwell,  B.,  at  the  last  assizes  at  Chester,  and  occu- 
pied four  days.  The  question  turned  upon  the  competency'  of  one  Wil- 
liam Walter  Sutton,  who  died  in  the  year  1849,  to  make  a  wilL 

The  defendant  admitted  that  the  plaintiff  was  heir-at-law  of  the 
person  last  seised,  and  claimed  as  devisee,  and  insisted  that  he  was 
entitled  to  begin,  wliich  was  conceded.'  A  will  was  then  produced ; 
and,  after  proving  the  execution  of  it,  as  required  by  the  statute  7  W. 
lY .  &  1  Vict.  c.  26,  the  defendant's  counsel  called  witnesses  to  prove 
the  testator's  competency. 

Evidence  was  then  given  on  the  part  of  the  plaintiff  to  impeach  the 
competency  of  the  testator ;  and  it  was  sought  to  be  shown  that  he  had 
been  incompetent  a  ncUivitatey  and  also  that,  if  ever  capable  of  making 
a  will,  he  had  from  habitual  and  incessant  drunkenness  rendered  him- 
self incapable. 

The  learned  Baron,  in  leaving  the  case  to  the  Jury,  told  them  that 
the  heir-at-law  was  entitled  to  recover  unless  a  will  was  proved ;  but 
that,  when  a  will  was  produced,  and  the  execution  of  it  proved,  the 
law  presumed  sanity,  and  therefore  the  burthen  of  proof  was  shifted ; 
and  that  the  devisee  must  prevail,  unless  the  heir-at-law  established 
the  incompetency  of  the  testator ;  and  that,  if  the  evidence  was  such 
as  to  make  it  a  measuring  cast,  and  leave  them  in  doubt,  they  ought  to 
find  for  the  defendant.* 

The  jury  returned  a  verdict  for  the  defendant. 

OrovCj  Q.  C,  in  Easter  Term  last,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  grounds  of  misdirection  and  that  the  verdict  was  against 
evidence,  and  also  upon  affidavits  imputing  partiality  and  misconduct 
to  the  jury.    John  Evans  showed  cause. 

1  And  so  Dobie  v.  Armstroiig,  160  N.  T.  684,  affirming  s.  o.  27  N.  Y.  App.  D.  620, 
and  constming  H.  Y.  Code  Civ.  Proc.  s.  2663  a.  Sedqu,  See  IS  Harv.  Law  Rev. 
518.  Compare  State  v.  Smith,  tiufrtk^  96  n.,  and  State  v.  Lee,  69  Conn.  186,  per  Tor- 
ranoe,  J.  —  Ed. 

>  See  Doe  d.  Bather  v.  Brayue/6  C.  B.  665.  —  [Reportefa  note.] 
•  See  2  Grlf.  Evid.  a.  331 ;  Kobinson  v.  Nail,  52  S.  W.  Rep.  49  (Ind.Terr.  1899). —Kd. 
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Cbesswell,  J.,  now  delivered  the  judgment  of  the  court* 
•  .  .  The  question  was  argued  before  us  after  last  term ;  and  some 
cases  were  cited  in  which  it  has  been  said  that  sanity  is  presumed,  and 
that  the  onus  of  proof  is  on  him  who  disputes  it.  The  cases  principallj' 
relied  on  were  The  Attorney  -  General  v.  Pamther^  3  Bro.  Ch.  Cas.  441 ; 
Groom  v.  Thoma^^  2  Hagg.  Eccl.  Rep.  434 ;  and  Brooks  v.  Barrett^ 
7  Pickering,  U.  S.  Rep.  94 ;  and  a  passage  in  Professor  Greenleafs 
treatise  on  evidence  was  also  relied  on. 

The  case  of  T?ie  Attorney' General  y.  Pamther  was  cited  for  the 
following  passage  in  the  judgment  of  the  Lord  Chancellor:  ^'  If  de- 
rangement be  alleged,  it  is  clearly  incumbent  on  the  party  alleging  it  to 
prove  such  derangement;  if  such  derangement  be  proved,  or  be  ad- 
mitted to  have  existed  at  any  particular  period,  but  a  lucid  interval  be 
alleged  to  have  prevailed  at  the  period  particularl}'  referred  to,  then  the 
burthen  of  proof  attaches  on  the  party  alleging  such  lucid  inteiTal,  who 
must  show  competence  at  the  period  when  the  act  was  done,  and  to 
which  the.  lucid  interval  refers."    If  that  is  correct,  —  and  we  see  no 
reason  to  dispute  it,  —  the  converse  also  is  true,  that  he  who  alleges 
competency  must  prove  it.    Now,  he  who  relies  on  a  will  in  opposition 
to  the  title  of  the  heir-at-law,  must  allege  that  it  is  the  will  of  a  peraon 
of  sound  and  disposing  mind :  he  must  therefore  prove  it.  .  .  .  Reli- 
ance was  also  placed  on  two  passages  in  the  ver^'  learned  work  of  the 
late  Professor  Greenleaf  upon  the  law  of  evidence.    In  §  42  of  the  first 
volume  (7th  edit.)  he  says :  "  Every  man  is  presumed  to  be  of  sane 
mind  until  the  contrary  is  shown ; "  and  for  this  he  refers  to  Th/e 
Attorney- General  v.  Pamth^^  and  Hale's  Pleas  of  the  Crown,  30.     It 
therefore  carries  the  case  no  further.     The  rule  in  criminal  cases  de- 
pends upon  different  considerations.     Again,  under  the  title  ''  Wills," 
in  §  689,  the  learned  professor  writes:    "In  regard  to  insanity,  or 
want  of  sufficient  soundness  of  mind,  we  have  heretofore  seen,  tiiat, 
though  in  the  probate  of  a  will,  as  the  real  issue  is,  whether  there  is  a 
valid  will  or  not,  the  executor  is  considered  as  holding  the  affirmative, 
and  therefore  may  seem  bound  affirmatively  to  prove  the  sanity  of  the 
testator,  3'et  we  have  also  seen  that  the  law  itself  presumes  ever}*  man 
to  be  of  sane  mind  until  the  contrary  is  shown ;  "  and  he  refers  to  the 
passage  before  mentioned,  to  a  passage  under  title  *^  Insanity,''  §  373 
(which  relates  to  the  responsibility  of  a  party  for  Jiis  actions),  and  to 
Brooks -^^  Barrett,  7  Pickering's  Rep.  94,     He  adds:   "The  burthen 
of  proving  unsoundness  or  imbecilit}'  of  mind  in  the  testator  is  there- 
fore on  the  part}'^  impeaching  the  validitj'  of  the  will  for  this  cause." 
If  the  learned  professor,  by  this  passage,  means  that  the  competency  of 
a  testator  is  to  be  assumed  until  it  is  impeached  by  evidence,-  we  agree 
with  him  ;  but,  if  he  means  that  a  will  must  be  assumed  to  be  valid,  as 
made  by  a  competent  testator,  unless  the  court  or  jury  who  have  to  de- 
cide upon  it  are  convinced  that  he  was  incompetent,  we  think  it  is  not 

^  Tbe  case  was  argaed  before  Cresswell,  J.,  Williams,  J.,  Crowder,  J.,  and  Willea,  J. 
—[Reporter's  note.] 
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in  accordance  with  the  English  authorities  on  the  sabjcct.  The  pro- 
fessor saj's  that  the  competency  of  a  testator  is  a  presumption  of  law, 
not  of  fact. 

On  this  doctrine  of  presumptions  there  is  a  yery  learned  chapter  in 
Starkie  on  Evidence.  He  divides  presumptions  into  presumptions  of 
law,  which  are  alt<^ether  artificial;  presumptions  of  law  and  faOt^ 
which  are  of  a  mixed  character  (being  also  artiflcial  presumptions,  but 
to  be  found  by  juries,  being  recognized  and  warranted  b}'  the  law  as 
the  proper  inferences  to  be  made  by  Juries  under  particular  circum- 
stances) ;  and  natural  presumptions,  or  presumptions  of  mere  fact. 
The  presumption  of  sanitj'  cannot,  we  think,  be  treated  as  a  mereh* 
artificial  or  legal  presumption,  but,  at  the  utmost,  as  a  presumption  of 
law  and  fact ;  that  is,  an  inference  to  be  made  hy  a  jury  from  the  ab- 
sence of  evidence  to  show  that  a  partj'  does  not  enjoy  that  soundness 
which  experience  proves  to  be  the  general  condition  of  the  human 
mind.  But,  in  such  cases,  when  evidence  is  laid  before  a  jurj*,  they 
must  decide  according  to  what  thej-  believe  to  be  the  truth  ;  and,  where 
a  will  is  set  up  as  a  valid  will,  a  jury  ought  not  to  pronouuce  it  to  be 
so,  unless  they  are  convinced  of  the  affirmative.  In  another  passage, 
Mr.  Starkie  speaks  of  the  presumption  of  sanity  in  a  testator  as  a  pre- 
sumption  of  fact  .  •  . 

Some  very  valuable  observations  on  this  subject  are  to  be  found  in 
the  judgment  of  Lord  Brougham  in  Warinf/  v.  Waring^  6  Moore's 
P.  C.  855  :  *'  The  burthen  of  proof,"  says  his  Lordship,  "  often  shifts 
about  in  the  progress  of  the  cause,  accordingl}-  as  the  successive  steps 
of  the  inquiry,  bj*  leading  to  inferences  decisive  until  rebutted,  cast  on 
the  one  or  the  other  party  the  necessity  of  protecting  himself  from  the 
consequences  of  such  inferences.  Nor  can  anything  be  less  profitable 
as  a  guide  to  our  ultimate  judgment,  than  the  assertion,  which  all 
parties  are  so  ready  to  put  forward  severally,  that,  in  the  question  under 
consideration,  the  proof  is  on  the  other  side.  Thus,  no  doubt,  he  who 
propounds  a  later  will  undertakes  to  satisfy  the  court  of  probate  that 
the  testator  made  it,  and  was  of  sound  and  disposing  mind.  But  very 
slight  proof  of  this,  where  the /ac^um  is  regular,  will  sufiQce;  and  they 
who  impeach  the  instrument  must  produce  their  proofs,  should  the  part}* 
aeior  (the  party  propounding)  choose  to  rest  satisfied  with  his  prima 
fade  case  after  an  issue  tendered  against  him.  In  this  case,  the  proof 
has  shifted  to  the  impugner ;  but  his  case  may  easily  shift  it  back 
again."  The  result  must  be  the  same  where  the  party  propounding  does 
not  rely  on  a  prima  facie  case,  but  gives  the  whole  of  his  proofs  in  the 
first  instance.  The  onus  remains  on  him  throughout;  and  the  court 
or  jury  who  have  to  decide  the  question  in  dispute  must  decide  upon 
the  whole  of  the  evidence  so  given ;  and  if  it  does  not  satisfy  them  that 
the  will  is  valid,  they  ought  to  pronounce  against  it 

If,  indeed,  a  will,  not  irrational  on  the  face  of  it,  is  produced  before 
a  jury,  and  the  execution  of  it  proved,  and  no  other  evidence  is  ofl*ered, 
the  Jury  would  be  properly  told  that  they  ought  to  find  for  the  will ; 
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and  if  the  party  opposing  the  will  gives  some  evidence  of  incompetency, 
the  jury  may,  nevertheless,  if  it  does  not  disturb  their  belief  in  the  com- 
petency of  the  testator,  find  in  favor  of  the  will ;  and  in  each  case  the 
presumption  in  favor  of  competency  would  prevail.  But  that  is  not  a 
mere  presumption  of  law ;  and  when  the  whole  matter  is  before  the 
jur}'  on  evidence  given  on  both  sides,  they  ought  not  to  affirm  that  a 
document  is  the  will  of  a  competent  testator,  unless  the}-  believe  that  it 
rcall}'  is  so. 

The  result  is,  that  the  rale  for  a  new  trial  must  be  made  absolute. 

Hule  absolute.^ 


CROWNINSHIELD  v.  CROWNINSHIELD. 
Supreme  Judicial  Court  of  Massachusetts.    1854. 

[Reported  2  Gray,  524.] 

Appeal  by  the  heirs  at  law  of  Edward  Crowninshield,  deceased,  from 
a  decree  of  the  judge  of  probate,  allowing  the  probate  of  his  will.  Trial 
before  Bigelow,  J.,  by  whose  direction  the  following  issue  to  a  jurj^  was 
framed  :  The  appellee,  who  was  the  executor  named  in  said  will,  pleaded 
^'  that  the  said  Edward  Crowninshield,  at  the  time  of  executing  the  said 
paper  writing,  was  a  person  of  sound  and  disposing  mind ;  and  this  he 
is  ready  to  verify."  The  appellants  replied  "  that  they  deny  that,  at 
the  time  of  executing  the  aforesaid  paper  writing,  the  said  Edward 
Crowninshield  was  a  person  of  sound  and  disposing  mind,  in  manner 
and  form  as  by  the  said  appellee  is  above  alleged  ;  and  of  this  thej*  put 
themselves  on  the  country."    And  the  appellee  joined  the  issue. 

'^The  appellants  proved  that,  at  the  time  of  making  and  executing 
said  instrument,  the  said  Edward  Crowninshield  was  under  guardian- 
ship b}^  a  decree  of  the  judge  of  probate,  as  an  insane  person,  being  a 
person  non  compos  mentis.  The  court  instructed  tbe  jury  that  the 
burden  of  proof,  in  a  case  of  this  kind,  when  the  supposed  testator  was 
under  guardianship  as  an  insane  person  at  the  time  of  making  and  exe- 
cuting the  alleged  will,  was  upon  the  party  propounding  the  will,  to 
show  that  the  supposed  testator  was  at  that  time  of  sufficient  mental 
capacity  to  make  and  execute  said  will.  The  verdict  of  the  jury  was 
that,  at  the  time  of  making  the  instrument  propounded  for  probate,  the 
said  Edward  Crowninshield  was  not  of  sound  and  disposing  mind  and 
memory.  If  this  instruction  on  the  burden  of  proof  was  erroneous,  the 
verdict  is  to  be  set  aside ;  otherwise,  a  decree  is  to  be  entered,  disal- 
lowing the  instrument  propounded  for  probate  as  the  last  will  of  said 
Edward  Crowninshield." 

O.  P,  Lord  and  S.  C.  Bancroft^  for  the  appellee. 

8.  Jff.  PkUlips^  for  the  appellants. 

1  See  The  Bronx,  86  Fed.  Rep.  808.  —  Kd. 
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Thokas,  J.  This  case  is  before  us  on  the  re|>ort  of  the  presiding 
judge.  At  the  time  of  the  execution  of  the  instrument  offered  for  pro- 
bate the  testator  was  under  guardianship  as  an  insane  person.  The 
presiding  judge  ruled  that,  under  this  state  of  lYicts,  the  burden  of 
proof  was  n[)on  the  party  seeking  probate  of  the  will  to  show  that,  at 
the  time  of  its  execution,  the  testator  was  of  sound  mind.  The  verdict 
was  that  the  testator  was  of  unsound  mind.  If  the  ruling  of  the  pre- 
siding judge  was  erroneous,  the  verdict  is  to  be  set  aside ;  while  if 
right,  judgment  is  to  be  entered  on  the  veixiict. 

When  one  dies  owning  real  or  personal  estate,  the  law  fixes  its 
descent  and  distribution.  Under  certain  conditions,  however,  it  gives 
to  such  owner  the  power  to  make  a  disposition  of  his  property,  to  take 
effect  after  his  death.  This  is  done  by  a  last  will  and  testament.  I'o 
make  such  will,  certain  capacities  are  requisite  in  the  maker,  and  cer- 
tain formalities  for  its  due  execution. 

The  capacities  of  the  maker  are  prescribed  by  the  Rev.  Sts.  c.  62, 
§§1,5.  '^  Ever}'  person  of  full  age  and  of  sound  mind,  being  seized 
in  his  own  right  of  any  lands,  etc.,  may  devise  and  dispose  of  the  same 
by  his  last  will  and  testament  in  writing."  ^^  Every  person  of  full  age 
and  of  sound  mind  may,  by  his  last  will  and  testament  in  writing,  be- 
queath and  dispose  of  all  his  personal  estate,  remaining  at  his  decease, 
and  all  his  right  thereto  and  interest  therein." 

The  formalities  are  prescribed  by  the  sixth  section  of  the  same 
chapter.  *^  No  will,  excepting  nuncupative  wills,  shall  be  effectual  to 
pass  any  estate,  whether  real  or  personal,  nor  to  charge,  or  in  any  way 
affect  the  same,  unless  it  be  in  writing,  and  signed  by  the  testator,  or 
by  some  person  in  his  presence  and  by  his  express  direction,  and 
attested  and  subscribed,  in  the  presence  of  the  testator,  by  three  or 
more  competent  witnesses." 

When,  therefore,  a  will  is  offered  for  probate,  to  establish  it,  to 
entitle  it  to  such  probate,  it  must  be  shown  that  the  supposed  testator 
had  the  requisite  legal  capacities  to  make  the  will,  to  wit,  that  he  was 
of  full  age  and  of  sound  mind,  and  that  In  the  making  of  it  the  requisite 
formalities  have  been  observed.  The  heirs  at  law  rest  securely  upon 
the  statutes  of  descents  and  distribution,  until  some  legal  act  has  been 
done  by  which  their  rights  under  the  statutes  have  been  lost  or 
impaired. 

Upon  whom,  then,  is  the  afiQi*mative?  The  party  offering  the  will 
for  probate  says,  in  effect,  This  instrument  was  executed  with  the 
requisite  formalities  by  one  of  full  age  and  of  sound  mind ;  and  he 
must  prove  it ;  and  this  is  to  he  done,  not  by  showing  merely  that  the 
instrument  was  in  writing,  that  it  bears  the  signature  of  the  deceased, 
and  that  it  was  attested  in  his  presence  by  three  witnesses,  but  also 
tliat  it  was  signed  by  one  capable  of  being  a  testator,  one  to  whom  the 
law  had  given  the  power  of  making  disposition  of  his  property  by  will. 

This  is  the  doctrine  of  the  earliest  case  upon  the  subject  in  our  re- 
ports.   Phelps  V.  Sartwelly  1  Mass.  71.    It  was  there  ai^ued  by  the 
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appellees  that  the  burden  of  proof  was  with  the  appellants  opposing 
the  will ;  and  that  it  was  incumbent  on  them  to  show  that  the  testator 
was  not  of  sound  mind  at  the  time  of  the  making  of  the  will.  '^  But 
the  whole  court  held  that  the  rule  was  the  same  in  this  case  as  in  all 
others.  The  burden  of  proof  is  alwa3's  with  those  who  take  the  afilrm- 
ative  in  pleading.  Here  the  appellees  have  the  affirmative,  and  must 
therefore  produce  reasonable  and  satisfactory  evidence  to  the  Jury  that 
the  testator  was  sane  at  the  time  of  making  the  will."  In  Blaney  v. 
Sargeant^  in  the  same  volume,  it  was  held  that  the  party  wishing  to 
establish  the  will,  having  the  affirmative,  was  entitled  to  the  opening 
and  close.  1  Mass.  335.  And  such  has  been  the  uniform  practice  of 
this  court. 

These  cases  but  recognize  and  confirm  a  familiar  and  well-settled 
rule  of  pleading,  as  of  logic,  that  he  who  affirms  the  existence  of  a  given 
state  of  facts  must  prove  it.  There  may  be  different  modes  and  instru* 
mentalities  of  proof;  but  the  burden  is  on  him  who  affirms,  and  not  on 
him  who  denies. 

The  doctrine  of  the  case  of  Brooks  v.  BaiTett^  7  Pick.  94,  is  doubt- 
less, to  some  extent,  in  conflict  with  that  of  the  earlier  cases ;  and  so 
it  is  also  with  that  of  the  later ;  and  as  much  of  the  confusion  existing 
upon  this  subject  may  have  arisen  from  that  case,  it  may  be  well  to 
examine  it  with  some  care. 

In  that  case,  as  in  Phelps  v.  HartweU  and  Blaney  v.  Sargeant^  it 
was  held  that  the  opening  and  close  were  with  the  executor,  as  the 
affirmative  was  with  him.  It  was  also  said  that  ^'  by  our  statute  of 
wills,  all  such  instruments  must  be  offered  for  proof  in  the  probate 
office,  and  the  subscribing  witnesses  are  to  be  there  produced ;  and 
these  witnesses  are  to  testif}',  not  onl}'  as  to  the  execution  of  the  will, 
but  as  to  the  state  of  mind  of  the  testator  at  the  time.  Without  such 
proof,  no  will  can  be  set  up.  And  this  agrees  with  the  English  law  on 
the  same  subject."  Thus  far  the  case  is  in  harmonj'  with  the  earlier 
ones.  The  affirmative  is  upon  the  executor,  and  he  is  to  produce  the 
statute  evidence  to  show  not  only  the  execution  of  the  instrument,  but 
^'the  state  of  the  mind  of  the  testator  at  the  time,"  that  is,  of  course, 
that  it  was  in  a  sound  state,  capable  of  making  a  will ;  and,  without 
such  proof,  no  will  can  be  set  up.  "  Upon  an  appeal  from  the  decree 
of  the  judge  of  probate,  allowing  or  rejecting  the  will,  it  is  to  be  proved 
in  the  appellate  court  in  the  same  manner  as  if  first  offered  there  for 
probate."  The  issue  of  sanity,  however,  in  this  court  is  to  the  jur}*, 
and  not  to  the  presiding  judge.  Rev.  Sts.  c.  62,  §  16.  The  party, 
then,  offering  the  will  in  this  court  for  probate  is  to  produce  the  attest- 
ing witnesses  to  show  the  soundness  of  the  testator's  mind  at  the  time 
of  the  execution  of  the  will.     Thus  far  all  is  plain. 

But  the  court  proceeded  to  say:  "Being  proved,  however,  by  the 
subscribing  witnesses,  both  as  to  its  execution  and  the  sanity  of  the 
testator,  the  will  is  to  be  set  up  and  allowed,  unless  the  party  object- 
ing disproves  the  facts  thus  established.     So  that  the  burden  of  proof 
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shifts  from  the  executor  to  the  heir  or  other  person  opposing  the  allow^ 
ance  of  the  will ;  hut  in  thi9)  as  in  all  cases  where  there  is  an  affirma* 
tive  point  to  be  made  out  by  one  party,  be  is  to  open  and  close  to  the 
jur}'.  If  his  own  evidence,  that  of  the  subscribing  witnesses,  is  defi- 
cient, he  is  to  make  out  the  affirmative  from  the  whole  case.  If  he 
makes  out  his  case  by  the  statute  evidence,  he  has  only  to  defend 
against  the  proof  of  insanity  produced  by  the  other  partj*.  And  having 
produced  the  statute  evidence,  if  the  case  is  made  doubtful  by  the  evi- 
dence from  the  other  side,  the  presumption  of  law  in  favor  of  sanity 
must  have  its  effect  in  the  final  decision."  And  the  court  added :  "  The 
will  having  been  sufficiently  proved  by  the  statute  evidence,  it  was  also 
rightly  decided  that  the  burden  of  proof  in  regai*d  to  insanity^  was  upon 
the  other  party." 

We  can  perceive  here  no  shifting  of  the  buixlen  of  proof;  the  issue 
throughout  is  but  one:  Was  the  testator  of  sound  mind?  And  the 
affirmative  of  this  was  upon  the  party  offering  the  will  for  probate. 
Again,  that  issue  is  an  issue  of  fact,  and  is  to  the  jury.  And  how  is 
the  court  to  determine  when  the  will  is  ^^ proved,"  or  ^^sufficiently 
proved,"  by  the  subscribing  witnesses,  "so  that  the  burden  of  proof 
shifts  from  the  executor  to  tlie  heir" ?  It  is  a  question  of  tlie  effect  of 
evidence,  and  could  only  be  solved  by  probing  the  mind  of  each  juror. 
Supix>se  the  attesting  witnesses  are  divided  in  opinion ;  one  for  the 
sanity  of  the  testator,  one  against,  the  other  doubtful;  or  that  two 
testify  against  the  sanity  of  the  testator,  and  the  third  that  he  was  of 
sound  mind,  and  the  jury  place  greater  confidence  in  the  means  of  ob- 
servation, intelligence,  judgment,  and  integrity  of  the  one  than  of  the 
other  two;  or  that  all  three  testify  (a  case  not  without  precedent),  so 
far  as  it  is  matter  of  opinion,  in  favor  of  the  sanity  of  the  testator, 
3'et,  in  view  of  all  the  facts  and  the  circumstances  detailed  by  the  same 
witnesses,  the  jury  reach  a  very  different  conclusion.  If  there  could 
be  a  shifting  of  the  burden  upon  a  single  issue,  it  would  be  imi)ossible 
to  tell  when  the  burden  is  to  be  transferred  from  the  one  part}'  to  the 
other. 

It  is  quite  difficult  to  understand  what  was  meant  by  the  court  when 
the}'  said  that  "  if  he  [the  executor]  makes  out  his  case  b}*  the  statute 
evidence,  he  has  onlj'  to  defend  against  the  proof  of  insanity  produced 
by  the  other  part}'."  Tlie  law  has  made  no  further  distinction  between 
the  attesting  and  other  witnesses  than  that  the  opinions  of  the  former 
may  be  given  in  evidence ;  and  even  this  distinction  does  not  extend 
to  professional  witnesses.  If  the  three  attesting  witnesses,  being  com- 
parative strangers  to  the  testator,  and  called  in  for  tlie  mere  purpose  of 
witnessing  the  will,  testif}'  that,  so  far  as  they  saw,  the  testator  was  of 
sound  naind ;  and  the  attending  ph3^sicians,  familiar  with  the  facts  and 
with  the  history  of  the  party,  testify  that  he  was  insane ;  the  law  at- 
taches no  peculiar  weight  to  the  testimony  of  the  former  as  against  the 
latter.  Still  less  does  it  give  it  any  such  preponderance  as  to  shift  the 
burden  of  proof.    The  issue,  after  the  evidence  is  all  in,  is  precisely 
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the  same  that  it  was  at  the  beginning,  Was  the  testator  of  sound  mind? 
—  an  issue  in  its  very  nature  incapable  of  division. 

If  the  court  were  to  instruct  the  jury  in  the  first  place  to  examine 
and  weigh  bj'  itself  the  testimony  of  the  subscribing  witnesses,  and 
that,  if  they  should  find  it  sufficient,  the  burden  of  proof  would  shift 
upon  those  op|K)siDg  the  will,  but,  if  deficient,  it  would  remain  with 
the  executor,  it  would  be  compelling  them  to  try  the  case  twice ;  first, 
to  learn  where  the  bui*den  of  proof  was,  and  then  where  the  truth  was ; 
and  they  might  be  wholly  unable  to  agree  as  to  the  weight  to  be  given 
to  the  testimony  of  the  subscribing  witnesses,  though  they  concurred 
in  the  result  of  the  testimony  as  a  whole.  It  not  infrequently  occurs, 
in  contested  questions  of  sanity,  that,  when  the  evidence  is  all  in,  very 
little  importance  attaches  to  the  testimony  of  the  subscribing  witnesses ; 
because,  from  want  of  intelligence  or  opi)ortunities  of  observation, 
they  know  very  little  of  the  matters  in  issue. 

Nor,  though  the  concurring  testimony  of  the  subscribing  witnesses 
ma}'  make  a  prima  facie  case,  is  there  any  shiftiug  of  the  burden  of 
proof.  The  burden  of  proof  does  not  shift  when  a  prima  facie  case  is 
made  out.  The  remarks  of  Mr.  Chief  Justice  Parker  on  this  point,  in 
the  case  we  are  considering,  have  not  the  usual  discrimination  of  that 
most  able  and  excellent  judge.  '^  The  shifting  of  the  onus  probandij** 
he  says,  'Ms  quite  familiar  in  the  course  of  trials.  In  a  suit  upon  a 
promissory  note  or  other  written  contract,  the  plalntifi*  produces  his 
note,  proves  the  signature  of  the  defendant,  and  stops ;  the  defendant 
alleges  payment,  want  of  consideration,  or  other  matter  in  defence ; 
the  burden  of  proof  is  upon  him,  and  yet  the  plaiptiff  opens  and  closes 
the  argument." 

Things  quite  distinct  are  here  confounded;  want  of  consideration 
and  payment  Without  a  consideration  there  is  no  contract.  The 
question,  therefore,  whether  there  was  a  consideration,  is  but  a  form 
of  the  question  whether  a  contract  was  ever  made.  The  burden  does 
not  shift  The  production  of  the  note,  with  the  signature  of  the  de- 
fendant, makes  Vi  prima  facie  case  against  him  ;  and  whcu  no  evidence 
is  ofiered  to  the  contrar}*,  the  plaintiff  will  of  course  prevail*  But  when 
evidence  is  offered  by  the  defendant,  and,  it  may  be,  in  reply  by  the 
plaintiff,  it  all  applies  to  one  and  the  same  issue,  —  Was  there  a  con- 
sideration? if  not,  there  was  no  contract.  And  the  burden  remains 
throughout  upon  him  who  affirms  that  a  contract  was  made.  This  is 
now  well  settled.  Tourtellot  v.  Rosehrook,  11  Met.  460;  DeluTio  v. 
BaHletty  6  Cush.  864.^ 

But  the  plea  of  paj-ment  raises  a  new  and  distinct  issue.  It  con- 
fesses the  original  contract,  and  seeks  to  avoid  it  It  affirms  a  subse- 
quent independent  fact,  the  fact  of  payment,  and  he  who  affirms  it  must 
prove  it  It  is  a  new  issue  made  by  the  defendant  The  burden  is  on 
him.  And  if  he  fails  to  prove  his  averment,  and  the  plaintiff  has 
proved  his,  the  result  is  that  the  conti*act  is  proved,  but  its  perform- 

1  See  Prel.  Treat  Evid.  374,  875.  —  Ed. 
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anoe  or  discbarge  is  not  proved,  and  the  plaintiff  recovers.     And  see 
JPawers  v.  Bussell,  13  Pick.  69. 

Tlie  ground  taken  by  the  counsel  of  the  appellees  is,  that  every  man 
is  presumed  to  be  sane  till  the  contrary  is  shown,  and  that  the  burden 
is  cast  upon  those  who  Impeach  the  sanjt3\ 

If  such  presumption  exists  at  all  in  respect  to  wills,  it  does  not  apply 
to  the  case  of  one  under  guardianship,  as  an  insane  person.  Such 
fCuardianship  is  prima  facie  evidence  of  insauity.  Stone  v.  Damon,  12 
Mass.  488;  Breed  v.  Pratt,  18  Pick.  115. 

Nor  does  the  existence  of  a  general  presumption  that  men  are  sane 
change  the  burden  of  proof.  It  may  stand  in  the  stead  of  proof;  it 
ma}'  make  a  prima  facie  case ;  where  the  question  of  sanity  is  made, 
it  may  render  necessarj'  gi*eater  weight  of  evidence  in  him  who  seeks 
to  impeach  it ;  but  it  does  not  change  the  burden  of  proof.  But  when 
the  evidence  is  in,  on  the  one  side  and  the  other,  the  issue  still  con- 
tinues as  before ;  and  he  to  whose  case  the  proof  of  such  sanity  is 
necessary  has  the  burden.  To  use  the  language  of  the  court  in  Powers 
T.  Bassell:  ^^  Where  the  proof  on  both  sides  applies  to  one  and  the 
same  proposition  of  fact,  the  party  whose  case  requires  the  proof  of  that 
fact  has  all  along  the  burden  of  proof;  though  the  weight  in  either  scale 
may  at  times  preponderate."     13  Pick.  76.  .  .  . 

On  the  whole  matter,  we  are  of  opinion,  that  where  a  will  is  offered 
for  probate,  the  burden  of  proof,  in  this  Commonwealth,  is  on  the  exec- 
utor or  other  person  seeking  such  probate,  to  show  that  the  testator 
was,  at  the  time  of  its  execution,  of  sound  mind ;  that  if  the  general 
presumption  of  sanity,  applicable  to  other  contracts,  is  to  be  applied  to 
wills,^  it  does  not  change  the  burden  of  proof;  that  the  burden  of  proof 
does  not  shift  in  the  progress  of  the  trial,  the  issue  throughout  being 
one  and  the  same ;  and  that  if,  upon  the  whole  evidence,  it  is  left  un- 
certain whether  the  testator  was  of  sound  mind  or  not,  then  it  is  left 
uncertain  whether  there  was  under  the  statute  a  person  capable  of 
making  the  will,  and  the  will  cannot  be  proved. 

Judgment  on  the  verdict. 

In  Prentie  v.  Batee,  93  Mich.  234,  245,  in  reversing  a  previous 
judgment  as  to  the  validit}'  of  a  will,  the  court  (Momtoomert,  J.)  said : 
*^  In  the  former  opinion  it  was  stated  that  the  burden  of  proof  was 
upon  the  contestants,  both  upon  the  question  of  mental  capacity  and 
undue  influence.  This  is  undoubtedly  true  as  to  the  latt«r.  This  state- 
ment was  not  essential  to  the  determination  of  the  case,  and  was  not 
made  upon  the  full  examination  of  the  subject  that  would  doubtless 
have  been  given  it  had  it  been  deemed  important  to  the  decision  of  the 
case.  Undoubtedly,  the  statement  is  supported  by  many  authorities, 
bat  it  is  not  in  accordance  with  the  rule  in  this  State,  and,  in  order 

1  In  Baxter  o.  Abbott,  7  Gn^r,  71,  it  waa  held  that  the  usual  preaumption  of  sanity 
applies  in  the  case  of  wills.  —  Elo. 
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that  the  profession  may  not  be  misled  by  this  statement,  we  take  the 
earliest  occasion  to  correct  it.'^  ^ 
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Queen's  Bench  Division.    1878. 
[Reported  3  Q.  B.  D.  594.^] 

Action  on  policy  of  insurance  on  freight 

Pleas  amongst  others,  1.  That  the  ship  was  not  lost  by  the  perils 
insured  against;  2.  That  the  vessel  was  not  seaworthy  at  the  time 
of  the  commencement  of  her  voyage. 

The  jury,  in  answer  to  the  learned  judge,  found  that  the  vessel  was 
not  seaworthy  when  she  set  sail  from  Rangoon  upon  the  voyage  insured, 
and  that  she  waa.lost  in  consequence  of  her  defective  condition  operated 
upon  by  such  weather  as  wad  to  be  expected  on  the  voj^age. 

An  application  was  made  to  the  Queen's  Bench  Division  for  a  new 
trial  on  the  ground  of  misdirection. 

W.  Williams^  Q.  C^W.  Q,  Harrison^  Q.  C,  and  Lodge^  for  the  de- 
fendants.   Butt^  Q.  C,  Oohefij  Q.  C, «/]  C.  Mathew^  for  the  plaintiff. 

The  facts  of  the  case  and  the  course  at  the  trial  are  to  be  found  fully 
stated  in  the  judgment  of  Queen's  Bench  Division. 

1  In  Egl^ers  v,  Egbers,  177  111.  82,  88  (1898),  relating  to  the  probate  of  a  will,  the 
court  (Carter,  C.  J.)  said  :  "The  term  'Burden  of  Proof  has  two  distinct  mean- 
ings. .  .  .  Generally  speaking,  the  burden  of  proof,  in  the  sense  of  the  duty  of  pro- 
ducing evidence,  passes  from  party  to  party  as  the  case  progresses,  while  the.burdeu  of 
proof,  meaning  the  obligation  to  establish  the  truth  of  the  claim  by  a  preponderance 
of  evidence,  rests  throughout  upon  the  party  asserting  the  affirmative  of  the  issue,  and 
unless  he  meets  this  obligation  upon  the  whole  case  he  fails.  This  burden  of  proof 
never  shifts  during  the  course  of  a  tiial,  but  remains  with  him  to  the  end. 

**  This  coui-t  has  repeatedly  said  that  the  law  presumes  every  man  to  he  sane  nntil  the 
contrary  is  proved,  and  the  burden  of  proof  rests  upon  the  party  alleging  insanity. 
Argo  V.  Coffin,  142  111.  368;  Guild  v,  Hull,  127  id.  523;  Menkins  v.  Lightner,  18  id. 
282.  But  it  is  incumbent  on  the  proponents  of  the  will  to  make  out  a  prima  facie 
case  in  the  first  instance,  by  a  proper  proof  of  the  due  execution  of  the  will  by  the 
testator,  and  of  his  mental  capacity,  as  re<iuired  by  the  statute.  The  burden  of  proof 
is  then  upon  the  contestants  to  prove  the  allegations  of  their  bill,  by  a  preponderance 
of  all  of  the  evidence,  that  the  testator  was  mentally  incompetent.  The  law  throws 
the  weight  of  the  legal  presumption  in  favor  of  sanity  into  the  scale  in  favor  of  the  pro- 
ponents, from  which  it  necessarily  results  that  upon  the  whole  case  the  burden  of 
proof  rests  upon  the  contestants  to  prove  the  insanity  of  the  testator.  Craig  v. 
Southard,  162  IlL  209  ;  Same  v.  Same,  148  id.  37  ;  Taylor  v.  Pegram,  161  id.  106  ; 
Wilbur  t;.  Wilbur,  129  id.  392 ;  Carpenter  v.  Calvert,  83  id.  62.  We  are  not  called 
upon  to  consider  in  this  case  whether  the  rule  relating  to  the  burden  of  proof  is  the 
same  in  its  application  to  both  questions  raised  by  the  pleadings,  viz. :  First,  that 
Magdalena  Egbers  did  not  sign  the  alleged  wUl ;  and,  second,  that  she  was  mentally 
incompetent  to  make  a  valid  wilL"  And  so  Howat  o,  Howat's  Executor,  4  S.  W.  Rep. 
771  (Ky.  1897).  — Ed. 

3  A  part  of  this  case  is  omitted. 


SBCT.  III.]  PICKUP  V.  THAMES  INSURANCE  00.  107 

March  5.  The  jadgment  of  the  court  (Cockburn,  G.  J.,  Mellob  and 
Field,  JJ.)  was  delivered  by 

CocKBORN;  C.  J*  This  was  an  action  on  a  policy  of  insurance  on 
freight^  on  a  cargo  of  rice  shipped  on  board  the  ship  ^^  Diadem/'  on  a 
voyage  from  Rangoon  to  a  port  in  the  United  Kingdom.  Amongst 
other  defences  was  one  of  unseaworthiness. 

The  cause  came  on  for  trial  before  ro}'  Brother  Kield,  and  a  special 
jnr}',  at  Guildhall,  when,  under  the  direction  of  the  learned  judge  as  to 
the  law  applicable  to  the  case,  the  jury  found  a  verdict  for  the  defend- 
ants, on  the  ground  that  the  vessel  was  unseaworthy  on  commencing 
the  voyage. 

The  facts,  so  far  as  they  are  necessary  for  the  present  purpose,  may 
be  stated  in  a  few  words. 

The  ship,  having  conveyed  a  cargo  of  coals  to  Point  de  Gallc,  pro- 
ceeded in  ballast  to  Rangoon,  where  she  loaded  a  cargo  of  rice,  the  freight 
on  which  was  the  subject-matter  of  the  insurance  in  question.  She 
arrived  at  Rangoon  on  the  25th  of  April,  1874.  Amongst  other  issues 
in  the  cause  was  one  of  unseaworthiness  at  the  commencement  of  her 
voyage  fi-om  Galle  to  Rangoon,  but  that  issue  the  jury  decided  in  favor 
of  the  plaintiff,  and  no  question  upon  that  arises  here.  For  the  present 
purpose  the  ship  must  be  taken  to  have  been  seaworthy  on  her  arrival 
at  Rangoon.  She  remained  there  till  the  4th  of  June  following,  when, 
having  loaded  her  cargo,  she  set  sail  on  the  homewanl  voyage.  Be- 
tween the  9th  and  15th  of  June  she  encountered  severe  squalls  and  a 
heavy  sea,  and  labored  heavih*,  and  made  so  much  water  that  the  mas« 
ter  and  crew  becoming  alarmed  for  the  safety  of  the  ship,  and  satisfied 
of  her  inability  to  perform  the  voyage  home,  determined  on  putting 
back  to  Rangoon.  On  the  19th  of  June,  when  in  the  Rangoon  River, 
she  grounded  on  the  Silva  Sand,  but  was  got  off  again  and  proceeded 
to  Rangoon,  where  she  arrived  on  the  20th  of  June.  In  the  course  of 
the  month  of  July  surveys  were  held  on  the  ship.  She  was  found  to  be 
very  much  strained,  and,  in  several  places  where  her  copper  was  off,  to 
be  very  much  worm-eaten,  and  on  the  15th  of  Jul}'  she  was  pronounced 
to  be  unseaworthy,  and  there  was  no  contest  as  to  her  having  been  so 
at  that  time.  The  question  was  whether  the  rough  weather  she  had 
encountered  between  the  9th  and  15th  of  June,  and  the  straining 
thereby  occasioned,  had  caused  her  leak}'  condition,  —  in  which  case 
that  condition  would  have  been  consistent  with  her  having  been  sea- 
worthy on  starting  on  the  voyage,  —  or  whether  her  leaky  state  had 
Ijeen  brought  about  by  the  action  of  the  worms,  which,  from  the  defec- 
tive condition  of  some  parts  of  her  copper,  had  been  able  to  eat  their 
way  into  her  planks,  so  as  to  render  many  of  them  in  an  unsound 
condition. 

Arguing  on  the  latter  hypothesis,  the  defendants  contended  that  this 
worm-eaten  condition  must  have  arisen  during  the  period  the  ship  was 
loading  in  the  Rangoon  River,  —  namely,  from  the  25th  of  April  to  the 
4th  of  June ;  the  plaintiff,  on  the  other  hand,  contending  that  the  leaky 
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State  of  the  vessel  was  due  to  the  weather  she  had  encountered,  and 
that  her  worm-eaten  condition  as  apparent  on  the  survey  had  been  pro- 
duced during  her  stay  at  Rangoon  between  the  time  of  her  return 
thither  and  the  time  of  the  survey*,  —  that  is  to  sa}^  between  the  20th 
of  June  and  the  15th  of  July,  —  the  waters  there  being  greatly  infested 
with  the  species  of  worms  bj'  which  wooden  vessels  are  liable  to  be 
attacked,  and  which,  owing  to  portions  of  her  copper  having  been 
rubbed  off  on  the  occasion  of  her  stranding,  had  been  thus  enabled 
to  get  at  the  vessel. 

After  the  close  of  the  evidence  and  during  the  address  to  the  jury 
the  question  was  raised  as  to  the  partj'  upon  whom  in  this  particular 
case  the  onus  of  proof  lay,  and  the  counsel  for  the  underwriters  sub- 
mitted to  the  learned  judge  to  tell  the  jury,  as  a  matter  of  law,  that  the 
onus  of  proof  was  in  this  instance  shifted  to  the  plaintiff.  This  courae, 
however,  at  that  time  the  learned  judge  declined  to  adopt,  but  left  (he 
whole  issue  to  the  jurj',  putting  the  question  of  burden  of  proof  to  them 
in  the  language  of  Lord  Eldon  in  Watson  v.  Clark,  1  Dow.  344,^  and 
laying  before  them  the  evidence  on  one  side  and  the  other,  necessary  to 
enable  them  to  arrive  at  a  conclusion. 

At  the  close  of  the  summing  up,  the  jurj'  retired  to  consider  their  ver- 
dict, and  after  a  protracted  absence  returned  into  court,  saj'ing  that 
they  were  unable  to  agree  on  their  verdict.  In  answer  to  a  question 
put  by  the  learned  judge  whether  there  was  any  point  upon  which  he 
could  give  them  any  assistance,  the  foreman  asked,  '^  TVhether  the  judge 
could  give  them  any  more  precise  and  positive  direction  as  to  which 
of  the  parties  had  the  onus  of  proof  cast  upon  him,"  upon  which  my 
Brother  Field  again  used  the  language  of  Lord  Eldon,  but  dealt  with 
it  this  time  as  a  direction  in  point  of  law,  and  directed  the  jurj'  as  mat* 
ter  of  law  that,  while  the  presumption  of  law  "wsla  prima  facie  in  favor 
of  seaworthiness,  and  the  burden  of  proving  unseaworthiness  was  in 
consequence,  in  the  first  instance,  on  the  insurers,  3'et  that  if  the  ina- 
bility of  a  ship  to  proceed  on  the  voyage  becomes  evident  in  a  shoii; 
time  after  her  sailing,  the  presumption  of  law  is  that  the  inability  arose 
from  causes  existing  before  she  set  sail ;  and  that  in  such  event  the 

1  In  WatsoD  p.  Clark,  1  Dow.  336  (1813),  the  party  insured  had  sued  the  insurer  in 
the  Admiralty  Court  in  Scotland,  which  found  the  vessel  unseaworthy  at  the  beginning 
of  the  voyage.  In  the  Court  of  Session  a  contrary  result  was  reached.  In  the  House 
of  Lords  the  original  finding  and  decision  were  restored.  On  a  voyage  from  Hondu- 
ras to  London  the  vessel  became  leaky,  with  no  apparent  cause,  in  two  days  after  sail- 
ing, and  set  about  returning  and  was  lost.  The  Lords  found,  on  the  facts,  that  want  of 
,  seaworthiness  was  sufficiently  proved.  On  the  rule  of  presumption.  Lord  Eldon  said, 
I  in  substance,  that  when  inability  to  perform  the  voyage  becomes  evident  in  a  short 
time  after  the  beginning  of  the  risk,  the  presumption  is  that  it  arose  from  causes  exist- 
ing at  the  start,  and  the  onus  probandi  in  such  case  rests  with  the  assured  to  show  that 
the  inability  arose  from  causes  subsequent.  And  Lord  Redesdale  said  that  it  was  a 
clear  rule  of  law  that  if  the  vessel,  a  short  time  after  leaving  the  port  where  the  voy- 
age begins,  is  obliged  to  return,  the  presumption  is  that  she  was  not  seaworthy  at  the 
beginning,  and  the  onus  probandi  in  such  case  is  thrown  on  the  assured.  Such  was 
this  case.  —  Ed. 


SECT,  III.]  PICKUP  V.  THAMES  INSURANCE  CO,  109 

barden  of  proof  becomes  shifted,  and  that  it  then  rests  with  the  assured 
to  show  that  the  inability  arose  from  causes  occurring  subsequent!}*  to 
the  commencement  of  the  vo^'age.  And  with  reference  to  the  particu- 
lar case  the  learned  judge  directed  the  Jury  as  matter  of  law  that  the 
time  which  elapsed  between  the  departure  of  the  ship  from  Rangoon 
on  the  4th  of  June,  and  her  putting  back  on  the  loth^  was  a  sufficiently 
short  time  to  shift  the  onus  of  proof,  and  to  make  it  incumbent  on  the 
assured  to  satisfy  the  jury  that  the  unseaworthiness  of  the  vessel  arose 
from  causes  occurring  subsequent^  to  her  setting  sail  on  the  voyage. 

We  are  of  opinion  that  this  direction  cannot  be  upheld,  and  that  there 
must  be  a  new  trial ;  and  in  this  view  the  learned  judge  on  considera- 
tion himself  concurs.  .  .  .  [The  defendant  appealed.] 

May  15,  16.  W.  WiUiams^  Q.  C,  W.  O.  Barrison^  Q.  C,  and 
Lodge^  for  the  defendants. 

Butt^  Q.  C,  Coheny  Q.  C,  and  «/*.  (7.  MatJiew^  for  the  plaintiff. 

Brett,  L.  J.  I  agree  with  the  judgment  of  the  Queen's  Bench 
Division. 

A  good  deal  has  been  said  on  the  argument  about ''  the  burden  of 
proof"  and  ^^  presumption."  The  burden  of  proof  upon  a  plea  of  un- 
seaworthiness to  an  action  on  a  policy  of  marine  insurance  lies  upon 
the  defendant,'  and  so  far  as  the  pleadings  go,  it  never  shifts,  it  always 
remains  upon  him.  But  when  facts  are  given  in  evidence,  it  is  often 
said  certain  presumptions,  which  are  really  inferences  of  fact,  arise, 
and  cause  the  buixien  of  proof  to  shift ;  and  so  they  do  as  a  matter 
of  reasoning,  and  as  a  matter  of  fact ;  for  instance,  where  a  ship  sails 
from  a  port,  and  soon  after  she  has  sailed  sinks  to  the  bottom  of  the 
sea,  and  there  is  nothing  in  the  weather  to  account  for  such  a  disaster, 
it  is  a  reasonable  presumption  to  be  made  that  she  was  unseaworthy 
when  she  started ;  and  a  jury  may  be  properly  told  that,  upon  such 
nncontradicted  evidence,  they  may  presume  as  a  matter  of  reasoning 
and  inference  from  the  facts,  the  vessel  must  have  been  in  an  unsea- 
worthy condition  when  she  started;  that  is,  when  she  started  she, was 
not  in  a  fit  state  to  encounter  the  ordinary  perils  of  the  voyage,  and  if 
a  jury,  with  no  other  evidence  than  that  I  have  stated,  were  to  find  the 
contrary,  it  would  not  be  a  finding  against  any  principle  of  law,  but 
it  would  be  such  a  finding  against  the  reasonable  inference  from  the 
facts  that  it  would  amount  to  a  verdict  against  evidence.  And  as  a 
guide  on  the  question  of  fact,  and  the  mode  in  which  the  jury  are  to 
draw  inferences,  I  think  the  jury  might  be  told  what  is  laid  down  in 
2  Amould  on  Marine  Insurance  (5th  ed.),  p.  666 ;  namely,  that  where 
a  ship  becomes  so  leaky  or  disabled  as  to  be  unable  to  proceed  on  her 
voyage  soon  after  sailing  on  it,  and  this  cannot  be  ascribed  to  any 
violent  storm  or  extraordinary  peril  of  the  sea,  the  fair  and  natural  pre- 

1  Aliter  in  some  jnriBdictionji ;  Tidmarsh  v.  Washington,  etc.  Ins.  Co.,  4  Mason,  439, 
per  Story,  J.,  and  Wilson  v.  Hampden  Ins.  Co.,  4  K.  I.  159,  172.  And  see  the  expo- 
ntion  in  Deshon  v.  Merch.  Ins.  Co.,  11  Met.  199,  206.  —  £d. 
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sumption  is  that  it  arose  from  causes  existing  before  her  setting  out  on 
her  voyage,  and,  consequently,  that  she  was  not  seaworthy  when  she 
sailed.  That  is  onlj'  telling  them,  if  no  other  facts  are  shown,  ^^I 
should  advise  3'ou,  as  reasonable  men,  to  find  that  the  ship  was  unsea* 
worthy  when  she  started."  But  the  passage  in  Arnould  proceeds  to 
lay  down  that  in  such  cases  it  is  incumbent  upon  the  assured  to  show 
that  at  the  time  of  her  departure  she  was  in  fact  seaworthy,  and  that 
her  inability  has  arisen  from  causes  subsequent  to  the  commencement 
of  the  voyage,  Of  course,  he  ma}*  be  able  to  show  that  she  was  sea- 
worth}'.  But  the  question  what  is  a  short  time  after  sailing  must  surcl}' 
depend  on  the  circumstances,  and  it  is  for  the  Jury  to  sa}'  whether 
under  the  circumstances  of  the  voyage  thej*  think  that  the  time  of 
loss  was  so  soon  after  sailing  that  it  raises  the  presumption  of 
unseaworthiness. 

Let  us  see  whether  there  is  an}'  authority  to  the  contrary.  The  case 
cited  to  us  is  Watson  v.  Clark,  1  Dow.  336.  That  case  is  more  often  cited 
for  the  question  of  law  which  Lord  Eldon  enunciated  than  for  his  treat- 
ment of  the  facts.  It  is  cited  as  an  authority  for  the  principle  that  if  a 
ship  was  seaworthy  at  the  commencement  of  the  voyage,  although  she 
became  otherwise  only  one  hour  after  sailing,  the  warranty  is  complied 
with,  and  the  underwriter  is  liable.  The  case  also  deals  with  the  ques- 
tion of  presumption  arising  from  the  facts.  But  Lord  Eldon  and  Lord 
Redesdale  were  sitting  as  a  court  of  appeal  from  a  decision  of  a  court 
which  decided  both  law  and  fact,  and  they  were  called  upon,  therefore, 
as  upon  a  rehearing,  not  only  to  determine  what  the  law  was,  but  also 
whether  they  agreed  with  the  court  below  upon  the  facts ;  and  thus  it 
is  that  they  give  their  reasons  for  agreeing  with  the  findings  as  to  the 
facts.  And  when  we  find  Lord  Eldon  and  Lord  Redesdale  pointing 
out  in  the  clearest  terms  a  process  of  reasoning  which  is  almost  irresist- 
ible, it  is  a  very  good  guide  to  a  Jury  to  point  out  to  them  that  process 
of  reasoning  as  one  which  they  ought  to  follow.^  But  I  have  never 
heard  that  this  case  was  an  authority  for  showing  that  a  presumption 
of  fact  is  really  a  proposition  of  law. 

Now,  if  that  be  so,  I  think,  it  cannot  be  denied  that  my  Brother  Field 
so  expressed  himself  that  the  Jury  would  consider  themselves  bound  to 
take  it  as  a  matter  of  law  that  it  was  a  short  time,  and  a  time  so  short 
that  it  shifted  the  presumption.  But  my  Brother  Field,  who  was  a 
l)arty  to  the  Judgment  of  the  divisional  court,  on  consideration,  admitted 
that  his  direction  was  erroneous. 

As  to  the  question  arising  upon  tlie  issue  as  to  the  loss  by  perils  of 
the  sea,  it  seems  to  me  upon  the  facts  of  this  case,  that  when  the  Jury 
were  practically  told  that,  as  a  matter  of  law,  they  were  to  take  it  that 
she  was  worm-eaten  at  Rangoon,  unless  the  shipowner  could  show  that 
she  was  not,  that  this  direction  must  have  had  a  vital  effect  upon  the 
finding  of  the  Jury  upon  the  loss  by  perils  of  the  sea,  and  that  there- 
forc;  even  though  as  an  abstract  proposition  this  would  not  be  a  mis- 

1  SuprOf  40.  —  Ed. 
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direction  upon  that  plea,  it  was  Bach  a  direction  as  to  lead  to  a  wrong 
inference  of  fact ;  it  was  such  a  wrong  direction  that  it  would  almost 
ineyitablj'  lead  to  an  erroneous  consideration  of  the  issue,  and  cannot 
be  satisfactory.     Therefore  I  think  there  must  be  a  new  trial. 

Judgment  affirmed.^ 


SECTION  IV. 

ADKISSIONS. 

NOTS. 

Ukdisr  the  head  of  exceptions  to  the  mle  rtjectiDg  heaziay  eyidence,  it  has  been 
usual  to  treat  of  admissions  and  confessions  by  the  party,  conaideriog  them  as  decla- 
rations against  his  interest,  and  therefore  probably  true.  But  in  regard  to  many  ad- 
missions, and  esiiecially  those  implied  from  conduct  ami  assumed  character,  it  cannot 
be  supposed  that  the  party,  at  the  time  of  the  principal  declaration  or  act  done,  be- 
Kered  himself  to  be  speaking  or  acting  against  his  own  interest ;  but  often  the  con- 
trary. Such  evidence  seems,  therefore,  more  properly  admissible  as  a  substitute  for 
the  ordinary  and  legal  proof,  either  in  virtue  of  the  direct  consent  and  waiver  of  the 
party,  as  in  the  esse  of  explicit  and  solemn  admissions,  or  on  grounds  of  public  policy 
and  convenience,  as  in  the  case  of  those  implied  from  assumed  character,  acquiescence, 
or  conduct.  It  is  in  this  light  that  confessions  and  admissions  are  regarded  by  the 
Roman  law,  as  is  stated  by  Mascardus.  Ulud  igitur  in  primiSf  ut  kvtc  potissimum 
txordiar^  non  eai  ignoranduMf  quod  etsi  eonfessioni  inter  prdbalionuin  species  locum  in 
prceacTUia  trthuerfinus ;  cundi  tamen  fere  Dd.  unanimee  sunt  arhitraCi^  ipeam  poUui 
esse  ab  (mere  probandi  reUwUionem,  quam  propria  probationem,  ...  In  our  law,  the 
term  admission  is  usually  applied  to  civil  transactions,  and  to  those  matters  of  fact, 
in  criminal  cases,  which  do  not  involve  criminal  intent ;  the  term  confasion  being 
generally  restricted  to  acknowledgments  of  guilt.  We  shall  therefore  treat  them  sepa- 
rately. .  •  .  We  shall  first  consider  the  person  whose  admissions  may  be  received. 
And  here  the  general  doctrine  is,  that  the  declarations  of  a  party  to  the  record  or  of 
one  identified  in  interest  with  him,  ars,  as  against  such  party,  admissible  in  evidence. 
If  they  proceed  from  a  stranger,  and  cannot  be  brought  home  to  the  party,  they  are  in- 
admissible, unless  upon  some  of  the  other  grounds  already  considered. 

I  Oreenl.  £9.  ss.  109-171  inelttsive. 

In  addition  to  estoppels  by  deed,  there  are  two  classes  of  admissions  which  fall  (^iv  ^  .^ « %«.4  < 
under  this  head  of  conclusive  presumptions  of  law ;  namely,  solemn  admissions,  or  ^    >  ^  .    <  ^ 
admissions  injudiciOf  which  have  been  solemnly  made  in  the  course  of  judicial  proceed-        *.\^ 
ings,  either  expressly,  and  as  a  substitute  for  proof  of  the  fact,  or  tacitly,  by  pleading  ;        ^  '      a    ^ 
and  unsolemn  admissions,  extra  Judicium,  which  have  been  acted  upon,  or  have  been        -^^  '    -i 
made  to  influence  the  conduct  of  others,  or  to  derive  some  advantage  to  the  party,  and 
which  cannot  afterwards  be  denied,  without  a  breach  of  good  faith.    Of  the  former 
class  are  all  agreements  of  counsel,  dispensing  with  legal  proof  of  facts.     So  if  a  mate- 
rial averment,  well  pleaded,  is  passed  over  by  the  adverse  party,  without  denial,  whether    ^ 
it  be  by  confession,  or  by  pleading  some  other  matter,  or  by  demurring  in  law,  it  is 
thereby  conclusively  admitted.  -  So  also  the  payment  of  money  into  court,  under  a  rule 
for  that  purpose,  in  satisfaction  of  so  much  of  the  claim  as  the  party  admits  to  be  due, 

1  Compare  Brett,  J.,  in  Anderson  t;.  Morice,  L.  R.  10  C.  P.  6S,  67,  68 ;  and  Ix)rd 
Eaher,  in  Blackburn  et  at,  v.  Vigors,  17  Q.  B.  D.  553,  556  etseq.-^  £0. 
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is  a  coDclusiTe  admission  of  tho  character  in  which  the  plaintiff  sues,  and  of  his  claim 
to  the  amount  paid.  The  latter  class  comprehends,  not  only  all  those  declarations, 
but  also  that  Hue  of  conduct  by  which  the  party  has  induced  others  to  act,  or  has 
acquired  any  advantage  to  himself.  .  .  .  Ibid,  s.  27. 

In  State  v.  Picton^  51  La.  624  (1899),  certain  statements  of  the  de- 
fendant had  been  received  below  on  the  erroneous  basis  of  their  being 
confessions.  In  upholding  the  admission  of  them  the  Supreme  Court 
(Blai^chard,  J.)  said:  ^' The  testimony  sought  to  be  excluded  was 
properly  received.  We  do  not  regard  this  as  a  case  of  confession  of 
guilt  admited  to  the  jury  without  proof  of  its  voluntary  character.  .  •  . 
A  confession  is  limited  in  its  precise  scope  and  meaning  to  the  crimi- 
nal act  itself.  It  does  not  apply  to  acknowledgments  of  facts  merely 
tending  to  establish  guilt,  since  a  damaging  fact  may  be  admitted  with- 
out any  intention  to  confess  guilt.  These  are  criminating  admissions, 
rather  than  confessions.  There  is  a  broad  distinction  between  the 
mere  admission  of  inculpatory  facts  and  a  confession  of  guilt  Where 
a  person  only  admits  certain  facts  from  which  the  Jury  may  or  may  not 
infer  guilt,  there  is  no  confession.  Covington  v.  State^  79^  Ga.  690 ; 
7  S.  £.  153.  The  acts  and  conduct  of  a  party  at  or  about  the  time  when 
he  is  charged  to  have  committed  a  crime  are  receivable  as  evidence  of 
a  guilty  mind,  and  while,  in  weighing  such  evidence,  ordinary  caution 
is  required,  such  inferences  are  to  be  drawn  from  them  as  experience 
indicates  is  warranted."  ^ 


REED  V.  MoCORD. 

Supreme  Court  of  New  York.    Appellate  Division.    1897. 
{Reported  IS  N.  Y.  Supreme  Court,  App,  Dio,  381.] 

GoDRiCH,  P.  J.  .  .  •  One  other  exception  requires  consideration. 
At  the  coroner*s  inquest,  the  defendant  McCord,  who  was  not  present 
at  the  accident,  testified  that,  ^^for  some  reason  or  other,  that  day  the 
dog  was  not  in  position,  and  that  caused  the  accident.  The  man  who 
had  charge  of  it  supposed  the  dog  was  in  position,  and  he  released  his 
hold  on  the  thing,  and  it  commenced  to  revolve,  and  then  he  got  down, 
so  as  to  put  his  foot  on  it,  and  it  was  going  so  rapid  that  it  slipped 
past''    This  evidence  was  admitted  at  the  trial,  under  exception. 

It  is  not  necessary  that  admissions  of  a  party  to  an  action,  in  order 
to  be  evidence,  should  be  of  facts  within  the  knowledge  of  the  party 
making  them.  Such  admissions  do  not  come  within  the  category  of 
hearsay  evidence.  In  the  case  of  Stephens  v.  Vroman^  16  N.  Y.  881, 
a  witness  was  examined  by  the  plaintiff,  and  on  cross-examination  was 

1  And  so  Powell  v.  State,  101  Ga.  9,  18  (1897)  ;  People  v.  Pigott,  69  Pac.  R^p. 
81,  83(Cal.  1899).  — Ed. 
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permitted  to  testifj',  under  objection  and  exception,  that  the  plaintiff 
had  *^told  the  witness  that  the  folks  at  the  lake  said"  thus  and  so. 
For  this  error  the  court  reversed  the  judgment,  referring  to  the  rule 
that  statements  of  a  person  could  not  be  introduced  as  evidence,  be- 
cause the  person  should  be  present,  and  submit  to  cross-examination 
of  the  adverse  party,  and  added:  ''This  rule  does  not,  however,  em- 
brace the  admissions  of  a  party  to  the  action ;  for,  upon  equally  plaiu 
principles,  anything  which  a  man  says  against  himself  may  be  given  in 
evidence  by  his  adversar}*,  as  it  is  not  to  be  supposed  that  one  will 
make  a  statement  adverse  to  his  own  interest  unless  it  is  true."  Tried 
by  this  rule,  the  admission  of  the  defendant  was  a  ''  statement  adverse 
to  his  own  interest ;  *'  and  it  was  made  under  the  solemnitv  of  an  oath 
in  a  legal  proceeding  instituted  for  the  purpose  of  determining  upon 
whom  rested  the  responsibilit}*  of  the  accident,  where  it  may  reasonably 
be  assumed  that  the  defendant  would  be  careful  of  admissions  which 
would  be  injurious  to  his  interests,  and  possibU*  form  the  basis  of  an 
action  against  him  for  recovery  of  the  damages  occasioned  by  the  acci- 
dent. He  did  not  testify  that  he  had  heard  any  one  say  what  he  stated 
as  a  fact.  Indeed,  the  question  which  elicited  the  remark  was,  ''  All 
machines  of  that  kind  are  like  that?"  The  witness  answered  this  by 
saying  ''That  one  maker,"  which  was  a  full  answer  to  the  question ; 
but)  in  addition,  he  volunteered  the  admission  or  statement  which  is 
cited  above,  as  to  the  cause  of  the  accident.  The  fact  that  it  was  not 
an  answer  to  the  question  would  seem  to  add  force  to  the  conclusion 
that  the  evidence  was  admissible  as  an  admission  of  the  defendant. 

It  is  not  necessary  that  the  admissions  should  be  within  the  personal  [1 
knowledge  of  the  part}*  making  them.  They  may  be  derived  from  in- 
formation furnished  him  by  others,  and  still  be  admissible  as  evidence 
against  him.  Commissioner  Earl,  in  Cook  v.  £arr,  44  N.  Y.  156,  158, 
said:  "When  a  party  to  a  civil  action  has  made  admissions  of  facts 
material  to  the  issue  in  the  action,  it  is  alwa3'S  competent  for  the  ad- 
verse party  to  give  them  in  evidence ;  and  it  matters  not  whether  the 
admissions  were  in  writing,  or  by  parol,  nor  when  nor  to  whom  they 
were  made." 

In  Chapman  v.  Railroad  Co.^  26  Wis.  295,  and  in  Shaddock  y. 
Town  of  Clifton^  22  Wis.  115,  it  was  held  that  the  admissions  of 
one  of  the  defendants,  of  facts  not  within  his  personal  knowledge, 
made  upon  the  h3'pothesis  that  information  given  him  by  the  plain- 
tiff was  true,  are  admissible  in  evidence  against  him,  in  connection 
with  proof  of  the  truth  of  such  information. 
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MORIARTY  V.  LONDON,  ETC.  RAILWAY  COMPANY. 

Qceen's  Bei^ch.    1870. 
[Reported  L.  R,  &  Q.  B.  314.] 

Declaration,  by  the  plaintiff  and  wife,  for  injuries  sustained  by  the 
wife  while  a  passenger  by  a  train  of  the  defendants,  owing  to  the  de- 
fendants' negligence.  .  •  . 

Plea :  Not  guilty.     Issue  thereon.  .  •  . 

The  following  evidence  was  also  admitted,  after  objection  by  the 
plaintiff.  One  Whyraark  deposed  to  the  effect  that  at  the  Manor 
Arms,  Walworth,  the  house  of  the  plaintiff,  who  is  a  publican,  he 
(Whymark),  Moriarty  (the  plaintiff),  one  Cox,  who  was  a  clerk  in 
the  employ  of  the  plaintiff's  attorney,  and  Dowle,  who  was  brother-in- 
law  of  Whymark,  being  together  in  a  room  there,  the  plaintiff  said  to 
Whymark,  if  Whymark  would  come  forward  and  say  tliat  he  had  been 
in  the  train  and  witnessed  the  accident,  he  (the  plaintiff)  would  will- 
ingly give  one-third  of  the  compensation  that  he  received  to  Mr.  Cox 
and  Whymark  and  Dowle.  The  plaintiff  said  he  had  spoken  to  Dowle, 
and  that  if  Whymark  would  coincide  with  what  Dowle  said,  he,  Wh}- 
mark,  was  to  go  and  make  a  statement  at  Mr.  Rose's  (the  attorney's) 
office ;  and  this  Whymark  accordingly  did,  but  afterwards  communi- 
cated with  the  company.  The  witness  added  that  the  plaintiff  knew 
that  he,  the  witness,  was  not  present  at  the  accident,  but  was  in  the 
plaintiff's  house  nearly  the  whole  of  the  evening  on  which  the  accident 
occurred.  The  witness  told  Cox  he  was  not  at  the  accident.  Cox 
said,  ^ '  We  can  make  a  nice  case  about  it ;  we  have  got  a  good  medical 
man,  and  if  you  and  I  and  Dowle  keep  it  together  we  shall  be  able  to 
make  a  nice  little  bit  between  the  trio."  Cox  also  said  if  the  witness 
did  not  do  it  he  would  find  othere  who  would.  .  .  . 

The  jury  returned  a  verdict  for  the  defendants. 

A  rule  was  afterwards  obtained  for  a  new  trial,  on  the  ground  of  the 
misreception  of  the  evidence  of  the  defendants'  three  witnesses,  and 
upon  affidavits  of  surprise,  and  that  the  evidence  of  the  three  witnesses 
was  not  worthy  of  belief. 

Huddleaton^  Q.  C,  and  J.  O,  Carter^  showed  cause. 

H.  F.  Giffardy  Q.  C,  and  Hodgson^  in  support  of  the  rule. 

.  .  .  Lush,  J.  J  also  think,  on  further  consideration,  the  evidence 
was  receivable.  I  had  formed  no  definite  opinion  on  the  subject  at  the 
trial.  It  was  a  new  point,  and  I  adopted  what  I  considered  to  be  the 
usual  and  the  safer  course,  where  evidence  is  pressed  by  one  party  and 
objected  to  by  the  other,  not  having  formed  a  strong  opinion  one  way  or 
the  other,  of  receiving  the  evidence  at  the  peril  of  the  party  presenting 
it.  The  argument  the  plaintiff  has  laid  before  us  has  led  me  to  con- 
sider the  matter,  and  I  am  quite  satisfied,  witii  the  rest  of  the  court, 
that  this  species  of  evidence  is  receivable  as  evidence  of  an  admission 
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by  the  party  against  whom  it  is  given  that  the  case  he  was  putting  for- 
ward was  not  a  true  one.  It  was  an  admission  by  conduct,  and  receiv- 
able on  that  ground.  The  etfect  of  the  evidence  is  entirely  for  the  jury. 
No  doubt  there  arc  cases,  perhaps  it  frequently  happens,  in  which  a 
person  has  endeavored  to  bolster  up  a  good  case  by  fictitious  evidence. 
That  goes  to  a  consideration  of  its  weight,  aud  that  should  be  pointed 
out  to  the  jury ;  it  is  a  matter  entirely  for  them. 

I  also  think  that  no  distinction  can  be  made  with  reference  to  the 
character  of  the  party  suing ;  whether  it  is  a  representative  character, 
or  he  is  suing  to  enfoi'oe  some  right  of  his  own.  Either  way,  the  infer- 
ence which  the  evidence  tends  to  raise  is  the  same,  that  the  case  is  not 
a  true  one,  and  on  that  ground  the  evidence  is  receivable. 

I  entirely  agree  that  it  is  fit,  looking  at  the  character  and  con(1uct 
of  these  witnesses,  that  the  case  should  undergo  further  examination ; 
and  that  the  rule,  therefore,  should  be  made  absolute  on  payment  of 
costs.  Bale  accordingly.^ 

^  '*  The  defendant  gave  no  evidence  on  the  trial.  It  was  admitted  that  the  relations 
of  the  corporations  to  each  other  were  defined  by  written  contracts.  The  defendants, 
upon  notice  to  do  so,  refused  to  produce  them.  The  defendants  knowing  the  truth, 
and  omitting  to  speak,  e?ery  inference  warranted  by  the  evidence  should  be  indulged 
against  them."  Wylde  v.  Northern  R.  R.  Co.,  53  N.  Y.  156,  163,  per  Andrews,  J., 
for  the  court. 

*'Tfae  defendant  declined  to  be  sworn  in  his  own  behalf  at  the  trial.  This  refusal 
to  testify  raises  the  legal  presumption  of  the  truth  of  these  facts,  which  must  have 
been  known  to  defendant,  and  which  he  failed  to  contradict.  .  .  .  This  is  in  no  sense 
a  criminal  proceeding,  and  the  statutory  rule  of  no  presumption  in  such  cases  does  not 
apply."  In  the  Matter  of  Randel,  an  attorney  (for  disbarment),  158  N.  Y.  216,  219, 
per  Bartlett,  J.,  for  the  court.  See  also  Egan  v.  Bowker,  5  Allen,  449.  Andsothe 
flight  of  an  accused  person  may  be  an  admiasion  from  conduct.  Smith  t;.  State,  32 
k  K.  J:Upr85]  (Qa.,  Marcli,  IsM] ;  Allen  v.  U.  U.,  M  U.  hTi92 ;  Starr  o.  U.  S., 
ib.  627. 

On  the  same  principle,  what  would  regularly  be  bad  as  hearsay,  is  often  receivable  || 
when  it  was  said  in  the  presence  of  the  party  against  whom  it  is  offered.  See  Can- 
ning's case,  infra,  809.  And  so  Starkie,  Evidence  (Isted.),  60:  "Suppose  the  ques- 
tion to  be  whether  A  had  wounded  B :  if  C  had  asserted  in  the  presence  of  A  that 
he  bad  seen  him  wound  B,  this  would  be  admissible  evidence,  but  only  as  introductory, 
and  for  the  purpose  of  introducing  and  explaining  A's  conduct  and  behavior  when  the 
charge  was  made,  and  his  answer  npon  that  occasion,  and  not  as  having  any  intrinsic 
tendency  to  prove  the  fact  asserted." 

And  so  in  Shackelford  v.  State,  58  S.  W.  Rep.  884  (Tex.  Grim.  App.,  Nov.,  1899), 
where  statements  of  a  natnre  damaging  to  the  accused  were  made  by  "some  one"  of 
several  persons  in  a  company  of  which  defendant  was  one.  The  defendant  objccte  I 
that  no  conspiracy  had  been  shown,  and  that  such  a  statement  should  not  affect  him. 
The  evidence  was  received,  and  the  Appellate  Court  sustained  the  ruling :  **  We  .  .  . 
think  it  extremely  pertinent  and  proper  testimony,  regardless  of  whether  or  not  there 
had  been  a  conspiracy  proven.  The  bill  [of  exceptions]  does  not  show  that  defendant 
did  not  hear  the  statement,  nor  does  it  show  that  he  did  not  make  it  In  either  event 
the  testimony  would  be  admissible." 

Such  a  result  does  not  always  follow.  See  Johnson  r.  Trinity  Church  Soc.  (11  Allen, 
123),  wbere  there  was  a  question  of  receiving  what  a  minister  had  said  in  his  sermons 
in  aid  of  his  own  suit  against  the  religious  society.  And  see  Taylor,  Evid.  (9th  ed.) 
a.  816. —£d. 
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SMITH  V.  PALMER. 
Supreme  Judicial  Coubt  or  Massachusetts.    1850. 

[BeporUd  6  Ciuh,  513.  ^j 

F.  W.  Sawyer  and  C.  E.  AHm^  for  the  defendant.  N,  Richardson^ 
for  the  plaintiff. 

Fletchkb,  J.  In  this  case,  the  plaintiff  alleged  that  a  suit  was 
pending  in  a  court  in  the  state  of  Maine,  in  favor  of  the  firm  of  Free- 
man, Trott,  and  Company,  of  which  firm  the  defendant  was  a  partner, 
as  plaintiffs,  against  the  plaintiff  as  defendant.  During  the  pendency 
of  that  suit  an  arrangement  was  made  and  entered  into  between  the 
present  plaintiff.  Smith,  and  Palmer,  the  present  defendant,  by  which, 
for  a  consideration  paid  by  Smith,  Palmer  undertook  and  promised  him 
to  cause  the  action  to  be  discontinued  on  the  decket  of  the  court  in 
Maine,  and  that  the  same  should  not  be  further  prosecuted  against 
Smith,  but  should  be  discharged. 

It  was  further  alleged,  by  the  plaintiff,  that  Palmer  wholly  failed  to 
fulfil  his  engagement  by  having  the  action  discontinued;  but  on  the 
contrary,  prosecuted  the  same,  and  obtained  judgment  and  execution 
therein,  and  that  Smith  had  been  compelled  to  pay  the  amount  thei*eof. 

This  suit  was  instituted  by  the  plaintiff,  to  obtain  redress  for  the  in- 
jury he  has  sustained;  by  the  failure  of  Palmer  to  perform  the  contract 
above  mentioned. 

The  original  action  was  in  assumpsit,  containing  the  common  counts, 
and  an  account  annexed  for  an  order,  matches,  and  money  furnished  to 
the  defendant,  which  articles  formed  the  consideration  of  the  conti^act 
made  by  Palmer.  .  .  . 

Besides  the  exception  in  regard  to  the  amendment,  the  case  presents 
two  other  exceptions  to  the  ruling  of  the  Judge.  The  new  count  set 
out  a  contract  of  the  defendant,  to  discontinue  the  suit  in  Maine,  and 
alleged  as  a  breach,  that  the  defendant  did  not  discontinue,  but  prose- 
cuted the  suit  to  judgment  and  execution,  and  that  the  plaintiff  had 
been  compelled  to  pay  the  amount  recovered.  Upon  the  trial,  the 
plaintiff  was  permitted  to  give  in  evidence,  in  support  of  the  allegations 
in  the  writ  of  the  pendency  of  the  suit  in  Maine,  of  the  failure  of  the 
defendant  to  discontinue  it,  and  of  the  prosecution  of  the  suit  to  Judg- 
ment and  execution,  the  oral  declarations,  confessions,  and  admissions 
of  the  defendant,  connected  with  a  certain  paper  writing,  purpoiting 
to  be  an  execution  issued  in  said  action,  and  an  assignment  thereon 
executed  by  the  defendant.  The  defendant  then  requested  the  judge 
to  rule,  that  the  plaintiff  could  not  maintain  his  case  on  the  special 
count,  without  producing  a  certified  copy  of  the  judgment,  or  account- 

1  A  part  of  the  case  is  omitted. 
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ing  for  its  non-prodaction,  so  as  to  let  in  secondary  evidence.  But  the 
court  refused  so  to  rule,  and  instructed  the  Jur}*,  that  the  foregoing 
evidence,  though  not  the  most  satisfactory,  was  ^et  important  evidence 
for  their  consideration,  on  the  question  submitted  to  them  under  the 
special  count  in  the  declaration.  To  this  ruling  and  instruction  the 
defendant  excepted. 

The  doctrine  maintained  bj^  the  defendant's  counsel  and  the  author- 
ities cited  are  no  doubt  correct,  but  do  not  applj*  to  the  case.  The 
case  of  Sheldon  v.  Frink^  12  Pick.  569,  was  an  attempt  to  prove  a 
record  by  parol,  by  a  witness  on  the  stand.  But  this  evidence  was 
most  properly  rejected.  A  record  cannot  be  proved  by  parol,  by  a 
witness  on  the  stand ;  nor  can  the  contents  of  any  paper  be  proved, 
without  the  production  of  the  paper,  if  the  paper  can  be  produced. 

But  this  doctrine  does  not  applj'  to  the  present  case.  This  is  a  case 
of  the  admission  of  a  party,  and  the  admission  of  a  party  stands  on 
distinct  grounds.  The  admissions  of  a  party  are  not  open  to  the  same 
objection  which  belongs  to  parol  evidence  fi'om  other  sources, 
party's  own  statements  and  admissions  are,  in  all  cases,  admissible  in 
evidence  against  him,  though  such  statements  and  admissions  may  in- 
volve what  must  necessarily  be  contained  in  some  writing,  deed,  or 
record.  Thus,  the  statements  of  a  part}-,  that  certain  land  had  been 
conveyed,  might  be  admitted,  though  the  conveyance  must  be  by  deed^  . 
recorded.  /^ 

The  general  principle,  as  to  the  production  of  written  evidence  as 
the  best  evidence,  does  not  apply  to  the  admissions  of  parties ;  as  what 
a  party  admits  against  himself  may  reasonably  be  taken  to  be  true. 
The  weight  and  value  of  the  statements  and  admissions  will  vary  ac- 
cording to  the  circumstances  and  must  be  determined  by  the  jury.  The 
ruling  of  the  judge  in  the  court  below  on  this  point  is  well  supported  by 
the  authorities.  See  the  case  of  Slatterte  v.  Pooley,  6  M.  &  W.  664, 
where  the  distinction  between  the  admissions  of  parties  and  parol  state- 
ments from  other  sources,  as  to  written  instruments,  is  fully  explained 
and  supported.  The  general  doctrine  is  also  found  in  1  Greenl.  Ev. 
§§  96,  97,  and  cases  there  cited.  In  the  present  case,  the  principal 
fact  was,  that  the  defendant  had  not  performed  his  contract,  in  regard 
to  which  there  could  be  no  doubt  that  his  admission  would  be  impor- 
tant evidence,  and  the  execution  reciting  the  ju<lgment  assigned  by  the 
defendant  himself  was  produced,  in  connection  with  the  admissions  and 
statements  of  the  defendant  .  .  .  Exceptions  overruled. 
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UNITED   STATES  v.  GOODING. 
Supreme  Court  of  the  United  States.    1827. 

[Reported  12  Wheatan,  460.] 

The  Attorney-Oeneral  and  Coxe^  for  the  United  States. 

Taney  and  Mitchell^  for  the  defendant. 

Story,  J.,  delivered  the  opinion  of  the  court.* 

This  is  the  case  of  an  indictment  against  Gooding  for  being  engaged 
in  tlie  slave-trade,  contrar}'  to  tlie  prohibitions  of  the  act  of  Congress 
of  the  20th  of  April,  1818.  It  comes  before  us  upon  a  certificate  of 
division  of  opinions  in  the  Circuit  Court  of  the  district  of  Maryland, 
upon  certain  points  raised  at  the  trial.  .  .  . 

The  first  question  that  arises  is  upon  the  division  of  opinions  whether 
under  the  circumstances  of  the  case,  the  testimony  of  Captain  Coit,  to 
the  facts  stated  in  the  record,  was  admissible.  That  testimony  was  to 
the  following  effect :  That  he,  Captain  Coit,  was  at  St  Thomas  while  the 
"  General  Winder"  was  at  that  island,  in  September,  182-4,  and  was  fre- 
quently on  board  the  vessel  at  that  time ;  that  Captain  Hill,  the  master 
of  the  vessel,  then  and  there  proposed  to  the  witness  to  engage  on 
board  the  ''  General  Winder"  as  mate  for  the  voyage  then  in  progress, 
and  described  the  same  to  be  a  vo3*age  to  the  coast  of  Africa  for  slaves, 
nnd  thence  back  to  Trinidad  de  Cuba;  that  he  offered  to  the  witness 
seventy  dollars  per  month,  and  five  dollars  per  head  for  every  prime 
slave  which  should  be  brought  to  Cuba ;  that,  on  the  witness  inquiring 
who  would  see  the  crew  paid  in  the  event  of  a  disaster  attending  the 
voyage,  Captain  Hill  replied,  "Uncle  John,"  meaning  (as  the  witness 
understood),  John  Gooding,  the  defendant. 

It  is  to  be  observed  that,  as  preliminar}*  to  the  admission  of  this  tes- 
timon}',  evidence  had  been  offered  to  prove  that  Gooding  was  owner  of 
the  vessel ;  that  he  lived  at  Baltimore,  where  she  was  fitted  out ;  and 
that  he  appointed  Hill  master,  and  gave  him  authority  to  make  the  fit- 
ments for  the  vo3'age,  and  paid  the  bills  therefor ;  that  certain  equip- 
ments were  put  on  board  peculiarl}'  adapted  for  the  slave-trade ;  and 
that  Gooding  had  made  declarations  that  the  vessel  had  been  engaged 
in  the  slave-trade,  and  had  made  him  a  good  voj'age.  The  foundation 
of  the  authority  of  the  master,  the  nature  of  the  fitments,  and  the  ob- 
ject and  accomplishment  of  the  voj'age,  being  thus  laid,  the  testimony 
of  Captain  Coit  was  offered  as  confirmatory-  of  the  proof,  and  properly 
admissible  against  the  defendant.  It  was  objected  to,  and  now  stands 
upon  the  objection  before  us.  The  argument  is,  that  the  testimon}*  is 
not  admissible,  because,  in  criminal  cases,  the  declarations  of  the  mas- 
ter of  the  vessel  are  not  evidence  to  charge  the  owner  with  an  offence  ; 
and  that  the  doctrine  of  the  binding  effect  of  such  declarations  bj-  known 

^  The  statement  of  facts  and  a  part  of  the  opinion  are  omitted. 
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agents  is,  and  oagbt  to  be,  oonflned  to  civil  cases.  We  cannot  yield  to 
the  force  of  the  argument.  In  general,  the  rules  of  evidence  in  crimi- 
nal and  civil  cases  are  the  same.  Whatever  the  agent  does,  within  the 
scope  of  his  aathoritj',  binds  his  principal,  and  is  deemed  his  act.  It 
must,  indeed,  be  shown  that  the  agent  has  the  authority,  and  that  the 
act  is  within  its  scope ;  but  these  being  conceded  or  proved,  either  by 
the  coarse  of  business  or  by  express  authorization,  the  same  conclusion 
arises,  in  point  of  law,  in  both  cases.  Nor  is  there  any  authority  for 
confining  the  rule  to  civil  cases.  On  the  contrary,  it  is  the  known  and 
familiar  principle  of  criminal  Junsprudence,  that  he  who  commands  or 
procures  a  crime  to  be  done,  if  it  is  done,  is  guilty  of  the  crime,  and  the 
act  is  his  act  This  is  so  true,  that  even  the  agent  may  be  innocent, 
when  the  procurer  or  principal  may  be  convicted  of  guilt,  as  in  the  case 
of  infants  or  idiots  employed  to  administer  poison.  The  proof  of  the 
command  or  procurement  may  be  direct  or  indirect,  positive  or  circum- 
stantial ;  but  this  is  matter  for  the  consideration  of  the  jur}-,  and  not 
of  legal  competency.  So,  in  cases  of  conspirac}^  and  riot,  when  once 
the  conspiracy  or  combination  is  established,  the  act  of  one  conspirator, 
in  the  prosecution  of  the  enterprise,  is  considered  the  act  of  all,  and  is 
evidence  against  all.  Each  is  deemed  to  consent  to  or  command  what 
is  done  by  any  other  in  furtherance  of  the  common  object  Upon  the 
facts  of  the  present  case,  the  master  was  Just  as  much  a  guilty  principal 

as  the  owner,  and  just  as  much  within  the  purview  of  the  act  by  the 
illegal  fitment 

The  evidence  here  offered  was  not  the  mere  declarations  of  the  mas- 
ter upon  other  occasions  totally  disconnected  with  the  objects  of  the 
voyage.  These  declarations  were  connected  with  acts  in  furtherance  of 
the  objects  of  the  voyage,  and  within  the  general  scope  of  bis  anthorit}' 
as  conductor  of  the  enterprise.  He  had  an  implied  authority  to  hire  a 
crew,  and  do  other  acts  necessary  for  the  voyage.  The  testimony  went 
to  establish  that  he  endeavored  to  engage  Captain  Coit  to  go  as  mi^te 
for  the  voyage  then  in  progress,  and  his  declarations  were  all  made  with 
reference  to  that  object,  and  as  persuasives  to  the  undertaking.  They 
were,  therefore,  in  the  strictest  sense,  a  part  of  the  res  gestcB,  the  neces- 
sary explanations  attending  the  attempt  to  hire.^  If  he  had  hired  a 
mate,  the  terms  of  the  hiring,  though  verbal,  would  have  been  part  of 
the  act,  and  the  nature  of  the  vo3'age,  as  explained  at  the  time,  a  neces- 
sary ingredient.  The  act  would  have  been  so  combined  with  the  decla- 
rations as  to  be  inseparable  without  injustice.  The  same  authority  from 
the  owner  which  allows  the  master  to  hire  the  crew,  justifies  him  in 
making  such  declarations  and  explanations  as  are  proper  to  attain 
the  object  Those  declarations  and  explanations  are  as  much  within 
the  scope  of  the  authontj*  as  the  act  of  hiring  itself.  Our  opinion  of 
the  admissibility  of  this  evidence  proceeds  upon  the  ground  that  these 
were  not  the  naked  declarations  of  the  master,  unaccompanied  with  his 
acts  in  that  capacitj',  but  declarations  coupled  with  proceedings  for  the 

1  See  infra,  641.  —  Ed. 


// 


120  WOOLWAY  V.  ROWB.  [CHAP.  I. 

objects  of  the  voyage,  and  while  it  was  in  progress.  We  give  no  opin- 
ion upon  the  point  whether  mere  declarations,  under  other  circumstances, 
would  have  been  admissible.  The  principle  which  we  maintain  is  stated 
with  great  clearness  by  Mr.  Starkie,  in  his  Treatise  on  Evidence, 
2  Stark.  Evid.  pt.  4,  p.  60.  "  Where,"  says  he,  ''  the  fact  of  agency  has 
been  proved,  either  expressly*  or  presumptively,  the  act  of  the  agent, 
coextensive  with  the  authority,  is  the  act  of  the  principal,  whose  mere 
instrument  he  is ;  and  then,  whatever  the  agent  says  within  the  scope 
of  his  authority,  the  principal  says,  and  evidence  may  be  given  of  such 
acts  and  declarations  as  if  they  had  been  actually  done  and  made  by 
the  principal  himself."  ^ 


WOOLWAY  V.  ROWE. 

King's  Bench.    1834. 
[Reported  1  A.  A  E.  114.] 

Trespass  for  breaking  and  entering  the  plaintiff's  close  called  Scor- 
hill,  and  spoiling  the  herbage,  etc.  Plea,  the  general  issue.  At  the 
trial  before  Bosanquet,  J.,  at  the  last  Spring  Assizes  for  Devonshire,  it 
appeared  that  the  plaintiff  claimed  the  close  in  question  as  part  of  his 
estate ;  but  the  defendant  alleged  that  it  was  part  of  the  waste  of  a 
manor,  and  that  the  plaintiff  had  no  interest  in  it  but  a  right  of  tuni- 
ing  on  cattle.  In  support  of  his  case  the  defendant  called  the  son  of 
a  person  who  had  formerly  been  proprietor  of  the  estate  now  held  by 
the  plaintiff,  to  prove  that  his  father,  while  possessed  of  the  property, 
had  a  right  of  common  on  Scorhill  down,  the  close  in  question,  but 
never  claimed  any  interest  in  it  beyond  that  right,  which  was  equally 
enjoyed  by  his  fellow-parishioners ;  and  that  the  witness  had  heard 
him  say  that  he  had  no  right  to  enclose  the  down.  The  father  was 
alive  (and  in  court) ;  and  it  was  objected  that,  as  he  himself  might 
have  been  called,  evidence  of  his  declarations  was  inadmissible.  The 
learned  judge  received  the  evidence.  •  .  .  The  defendant  had  a  verdict. 

JFoUetty  on  a  former  day  of  this  term,  moved  for  a  new  trial.  .  .  . 
Declarations  of  a  former  owner  of  the  same  property,  made  against 
his  interest  at  the  time,  are  admissible  in  evidence  if  he  be  dead ; 
but  there  is  no  authority  for  their  being  held  so  while  he  is  living. 
Again,  declarations  of  a  person  identified  in  interest  with  a  particular 
party  are  admissible  as  evidence  against  such  party,  though  the  person 
making  them  be  alive,  if  he  be  still  so  identified  in  interest  at  the  time 
when  the  evidence  is  offered ;  but  not  otherwise.  In  Barough  v.  White, 
4  B.  &  C.  325,  which  was  an  action  by  the  indorsee  of  a  promissory  note 

^  Suger  Mfg.  Co.  v.  ReynolcLi,  168  Haas.  688.  —  Ed. 
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against  the  maker,  the  defendant  offered  evidence  of  declarations  made 
by  the  pajee  while  he  was  holder,  he  being  alive  and  plesent  at  the 
trial ;  but  the  evidence  was  rejected  at  Nisi  Prias,  and  this  court  ai>- 
proved  of  the  ruling.  [Pabke,  J.  There  the  interest  of  the  plaintiff 
was  not  the  same  as  that  of  the  payee  had  been.  Declarations  of  a 
I>crson  who  held  a  negotiable  secarity  under  the  same  circumstances 
with  a  party  to  the  action  have  been  considered  admissible  against 
such  party ;  but  the  right  of  a  person  holding  by  a  good  title  is  not  to 
be  cut  down  by  the  acknowledgment  of  a  former  holder  that  he  had  no 
title.  In  the  case  cited,  the  then  holder  had  a  better  title  than  the 
party  whose  declarations  were  referred  to.  In  the  present  case  I 
siionld  have  had  no  doubt  about  receiving  the  evidence.  It  does  not 
follow  that  it  was  inadmissible  because  the  party  himself  might  have 
been  called.]  The  testimonj'  of  the  person  himself  would  have  been 
the  best  evidence.  In  Spargo  v.  Brovm,  9  B.  db  C.  938,  Bayley,  J., 
says :  ^'  The  general  rule  is,  that  every  material  fact  must  be  proved  by 
testimonj'  on  oath.  There  is  an  exception  to  that  rule,  viz.,  that  the 
declarations  of  a  party  to  the  record,  or  of  one  identified  in  interest  with 
him^  are,  as  against  such  party,  admissible  in  evidence.  But,  gener- 
ally speaking,  mere  declarations  not  upon  oath  are  not  evidence." 
And  Littledale,  J.,  expresses  himself  in  the  same  nyanner.  Where  the 
party  is  identified  in  interest  at  the  time,  the  declarations  are  those  of 
a  person  for  whose  benefit  the  action  is  brought  or  defended.  The 
declarations  of  a  privy  in  estate  are  only  receivable  when  he  is  dead. 
[Patteson,  J.  Have  3*ou  looked  into  the  cases  on  this  subject,  and 
found  that  the  statement  of  a  person  identified  in  interest  with  a  party 
to  the  cause  has  never  been  held  admissible  but  where  the  person  making 
such  statement  was  dead?  I  have  never  heard  the  point  so  presented 
before.  I  always  thought  the  party's  interest  at  the  time  of  the  dec- 
laration was  the  ground  on  which  the  evidence  was  admitted.  In 
one  instance,  I  remember  an  attempt  on  the  circuit  to  introduce  the 
declaration  of  a  very  old  person,  still  living,  which  was  rejected ;  but 
that  was  offered  as  evidence  of  reputation.  Parks,  J.  The  point 
taken  here  is  quite  new  to  me.]  .  •  . 

Lord  Denman,  C.  J.,  now  delivered  the  Judgment  of  the  court.  The 
first  question  raised  in  this  case  was,  whether  the  declarations  of  a 
person  formerly  interested  in  the  estate  now  the  plaintiffs  were  admis- 
sible in  evidence,  when  the  party  himself  might  have  been  called. 
We  think  they  were  receivable  on  the  ground  of  identity  of  interest 
The  fact  of  his  being  alive  at  the  time  of  the  trial,  when  perhaps  his 
memory  of  facts  was  impaired,  and  when  his  interest  was  not  the 
same,  does  not,  in  our  opinion,  affect  the  admissibility  of  those  dec* 
larations  which  he  formerly  made  on  the  sabject  of  his  own  rights.  .  .  . 
There  will  therefore  be  no  rule.  Jtule  reused. 
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Court  for  the  Corrrctiok  of  Errors.  New  York.  1843. 

[Reported  7  Hill,  861.1] 

On  error  from  the  Supreme  Court.  Cagwin  brought  an  action  of 
assumpsit  against  Paige  in  the  court  below,  claiming  to  recover  the 
amount  of  a  promissory  note  made  by  Noble,  Smith,  and  Paige,  bear- 
ing date  the  8th  of  January,  1838,  whereb}'  they  jointly  and  severally 
promised  to  pay  Freeman  Van  Dj'ke,  or  bearer,  four  hundred  dollars, 
with  interest,  thirty  days  after  date.  The  cause  was  tried  at  the  Oneida 
circuit  in  April,  1840,  before  Gridley,  C,  Judge;  and  the  principal 
question  which  arose  was  whether  certain  declarations  or  admissions 
alleged  to  have  been  made  by  Van  Dyke,  while  he  was  owner  and  pos- 
sessor of  the  note,  were  admissible  against  the  plaintiff  below. 

C.  Tracyy  for  the  plaintiff  in  error. 

JS.  StevenSy  for  the  defendant  in  error. 

LoTT,  Senator.  The  confessions  of  Van  Djke  were  at  the  time  of 
the  trial  claimed  to  be  admissible  on  the  ground  that  he  was  still  the 
owner  of  the  note  in  question ;  but  the  circuit  judge  refused  to  admit 
them,  holding  that,  as  the  evidence  then  stood,  Cagwin  was  the  party 
beneficially  as  well  as  legall}'  interested.  I  think  his  decision  was  cor- 
rect. The  only  testimony  on  the  point  was  that  of  Peck  ham,  which 
showed  the  transfer  to  Cagwin  to  have  been  absolute,  and  for  a  full 
and  bona  fide  consideration.  At  all  events,  the  judge  would  not  have 
beeii  justified,  I  think,  in  permitting  the  introduction  of  these  confes- 
sions as  evidence  at  that  time.  It  is  contended,  however,  that  inas- 
much at  it  appeared  that  the  transfer  of  the  note  had  been  made  after 
it  fell  due,  the  declarations  of  Van  Dj'ke  were  admissible  as  against 
Cagwin,  the  holder. 

I  do  not  deem  it  necessary  to  refer  particularly  to  the  other  cases 
cited  by  the  plaintiff  in  error.  It  will  be  found,  on  an  examination  of 
most  of  them,  that  they  do  not  sustain  the  doctrine  that  the  declara- 
tions of  a  prior  holder  of  a  note,  or  vendor  of  a  chattel,  are  admissible 
in  evidence  as  against  a  subsequent  owner,  who  acquired  title  for  a  val- 
uable consideration.  It  may,  I  think,  be  laid  down  as  a  general  propo- 
sition,  that  the  cases  in  which  such  evidence  has  been  held  admissible 
"arc  those  only  where  the  declarations  were  made  by  a  party  really  in 
interest,  or  by  one  through  whom  the  plaintiff  claimed  as  a  privyln' 
representation,  as  in  cases  of  bankruptcy,  death,  and  others  of  a  similar 
character.  Where  the  rule  is  applicable,  there  must,  it  is  conceded, "tre 
^'"an'^'entity  of  interest"  between  the  assignor  and  assignee.  That 
relation  appears  to  me  to  be  based  on  the  fact  that^  the  rights  of  JJifi 
assignor  continue  and  are  "represented  by  the  assignee.     Where  a  per- 

^  A  part  of  the  case  b  omitted. 
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son  becomes  a  parchaser  of  a  chose  in  action  or  a  chattel,  for  a  vala- 
able  consideration,  his  rights  are  independent  of  the  assignor,  and  be- 
yond his  control.  Although  it  may  be  necessary  to  fbuud  his  title  on 
a  transfer,  j'et  the  mere  proof  of  such  transfer  is  evidence  of  his  right. 
Personal  propert}'  is  frequently  acquired  by  delivery  merely.  Posses- 
sion alone  is  then  prima  facie  eyidence  of  title,  and  the  rights  of  the 
possessor  do  not  necessarily  depend  on  the  title  of  the  person  by  whom 
the  delivery  was  made,  or  from  whom  such  possession  was  obtained. 
It  was  well  said  by  Williams,  J.,  in  Fitch  v.  Chapman^  10  Conn. 
Rep.  8,  that  '^  the  identity  of  interest  spoken  of  in  the  books  referred 
rather  to  those  cases  where  the  nominal  party  was  suing  in  fact  for  the 
benefit  of  a  third  person,  and  this  identified  their  interest." 

It  is  insisted,  however,  that  the  indorsee  of  a  note  overdue  takes  it 
Bobject  to  all  the  equities  existing  between  the  original  parties  at  the 
time  of  the  indorsement ;  and  that  if  the  admissions  made  by  a  prior 
holder  are  excluded,  then  the  other  part}'  is  prejudiced.  It  is  true  that 
the  note  in  such  case  is  subject  to  the  same  defence  in  the  hands  of  the 
indorsee  as  when  it  was  in  the  hands  of  the  indorser ;  but  it  by  no 
means  follows  that  the  mere  declarations  of  such  indorser  can  affect 
the  rights  of  the  indorsee.  The  means  of  proving  a  defence  may  be 
affected,  but  the  right  to  make  it  is  iipj  JffljjL^iredy  The  defence  still 
exists;  but  it  must  be  established  bvtesUmQny^  and,  not,  hv-  riyeir^ 
deciaratiQij^.  The  rule  laid  down  by  the  Supreme  Court  of  this  State  is 
in  my  judgment  not  only  consistent  with  the  general  principles  of  evi* 
dence,  but  necessary  for  the  protection  of  private  rights. 

It  was  said,  I  am  aware,  by  Mr.  Justice  Bronson,  in  Beach  v.  Wise^ 
1  Hill,  612,  a  case  like  the  one  under  consideration,  that  if  it  were 
an  original  question,  he  should  be  unable  to  see  any  solid  distinction 
between  cases  relating  to  real  property,  where  the  declarations  of  the 
former  owner  are  constantly  admitted,  and  those  relating  to  chosea  in 
action^  and  other  personal  property ;  and  he  put  his  judgment  on  the 
sole  ground  that  the  point  had  been  adjudged  against  the  defendant  in 
that  case  by  those  who  had  gone  before  him  in  the  court.  1  admit 
th^t  thpre^  ia  no-Solid  distinctioninjiir^^ 

to  by  the  learned  judge ;  bi:f^^r^^mT>^meftnfl_Admit  tlmt  fhp  rnlpTTa 
applicable  to  personal  estate  ahonld  be  altered.    On  tl]^  nnntritrv.  if. 

apn<>ftra  to  he  an   annTtiftly  in  nnr  U^     if    W  thft    nil^^  Qf   evidence, 

titles  to  real  estate  can  be  made  to  depend  on  t.l^ft  mflvfi  declaration  of  a 
prior  owner,  wben  every  contract  for  the  sale  of  land  is  required  to  b^ 

my  judgment  be  much  more  proprietr  in  excluding  such  declarations  as 

dttfrFffiSmTI^^^Sgoi^ 
But  I  do  not  concede  that  suclideciai3nonaraTeno^a3nnssi 
affect  the  title  to  lands,  although  they  may  be  admitted  to  explain  the 
character  of  a  possession.  The  Supreme  Coui-t,  in  Jackson  ex  dem. 
Burr  V.  Shearman,  6  Johns.  Rep.  19,  say :  "  The  acknowledgments  of  a 
party  are  generally  a  dangerous  species  of  evidence,  and  although  good 
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to  support  a  tenancy,  or  to  satisfy  doubts  in  case  of  possession,  they 
ought  not  to  be  received  as  evidence  of  title."  Instead  of  extending 
this  species  of  evidence,  I  think  it  safer  and  more  conducive  to  the 
advancement  of  justice  that  it  should  be  confined  to  such  cases  only 
wliere,  by  the  settled  rules  of  law,  it  is  declared  to  be  admissible.  The 
remarks  of  Mr.  Greenleaf  as  to  this  species  of  evidence  are  deserving 
of  great  consideration.  He  sa3's :  ''With  respect  to  all  verbal  admis- 
sions, it  may  be  observed,  that  they  ought  to  be  received  with  great 
caution.  The  evidence,  consisting  as  it  does  in  the  mere  repetition  of 
oral  statements,  is  subject  to  much  imperfection  and  mistake ;  the  party 
himself  either  being  misinformed,  or  not  having  clearly  expressed  his 
own  meaning,  or  the  witness  having  misunderstood  him.  It  frequently 
happens,  also,  that  the  witness,  by  unintentionally  altering  a  few  of 
the  expressions  really  used,  gives  an  effect  to  the  statement  completely 
at  variance  with  what  the  party  did  actually  saj*."  1  Greenl.  Ev.  233. 
See  also  the  observations  of  the  Chancellor  on  this  subject  in  Xfaw  v. 
MerrUl,  6  Wend.  277. 

It  is  no  answer  to  the  views  above  presented  that  the  rule  will  per- 
mit a  transfer  to  mere  nominal  parties,  to  avoid  the  effect  of  admis- 
sions made  previously.  When  such  is  the  fact  there  is  no  change  of 
ownership.  The  party  by  whom  the  transfer  is  made  is  still  the  party 
in  interest,  and  his  declarations  are  clearly  admissible.  If,  however, 
on  the  other  hand,  the  declarations  of  a  prior  holder  of  personal  prop- 
ertj'  are  to  affect  the  rights  of  a  vendee  or  purchaser  for  a  valuable 
consideration,  the  tenure  of  it  will  be  very  precarious  and  uncertain.  I 
prefer  rather  to  abide  by  the  old  landmarks  of  the  law,  as  fixed  and 
established  by  our  Supreme  Court  Their  removal  would  greatly  inter- 
fere with  the  enjoyment  of  property,  and  open  the  door  to  fraud  and 
litigation.  The  rule  is  salutary  in  its  tendency,  and  the  application  of 
the  doctrine  of  stare  decisis  in  such  a  case  as  the  present  is  imperi- 
ously demanded. 

In  view  of  the  whole  subject,  whether  considered  in  reference  to 
authority  or  principle,  I  am  of  opinion  that  the  judgment  of  the  Supreme 
Court  should  be  aflOlrmed. 

Senators  Wright  and  Putnam  also  delivered  opinions  in  favor  of 
affirming  the  judgment  of  the  Supreme  Court,  concurring  in  the  general 
doctrine  advanced  by  Senator  Lott. 

Hopkins,  Senator.    The  plaintiff  below  purchased  the  note,  if  he 

purchased  at  all,  after  it  was  due,  and  of  course  took  it  subject  to  all 

M  equities  between  the  former  parties.    He  took  no  better  title  than  the 

ffl vendor  had,  which,  before  the  sale,  was  certainly  subject  to  be  de- 

'j  8  feated  by  proof  of  his  own  declarations.    Does  the  transfer  of  the  note 

« I  then,  after  it  was  dishonored,  do  away  the  effect  of  admissions  of  the 

prior  holder,  made  while  the  note  was  in  his  hands,  going  to  discharge 

the  party  fh>m  liability  on  it?    Does  it  not  still  remain  subject  to  be 

defeated  by  proof  of  those  admissions,  or  must  the  defendant  make 

stronger  proof  than  he  had  to  make  before  ?    The  declarations  offered 
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to  be  proved  were  made  at  a  time  when  it  was  certainly  against  the  in- 
terest of  the  holder  to  make  them,  and  the  reasonable  presumption 
would  be  that  thej  are  true. 

Can  it  be  doubted  that  a  written  receipt  or  release,  dul3'  proved  to 
have  been  made  before  the  note  was  transferred,  would  put  an  end  to  it 
as  a  thing  of  any  value,  or  at  least  that  it  would  be  prima  facie  evi- 
dence of  payment  or  discharge  ?  And  yet  a  written  receipt  or  admission 
of  payment  would  have  no  more  effect  than  a  verbal  acknowledgment 
to  dischai^e  the  note. 

It  is  supposed  that  if  evidence  of  such  admissions  or  declarations  is 
allowed,  it  may  lead  to  collusion  between  the  original  parties.  This 
might  as  well  be  done  b}'  a  written  discharge,  as  by  an  oral  one.  But 
I  cannot  see  that  there  would  be  any  inducement  to  it,  or  that  the 
vendor  could  derive  any  benefit  from  it.  The  sale  would  be  in  bad 
faith,  and  the  same  proof  of  his  admissions  which  would  defeat  a  re- 
covery against  the  maker  by  the  purchaser,  would  enable  him  to  recover 
against  the  vendor.  Such  an  attempt  would  be  as  improbable  as  an 
attempt  to  sell  a  note  after  actual  payment  No  advantage  could  be 
derived  from  it 

But  on  the  other  hand,  if  proof  of  such  declarations  is  not  to  be 
allowed,  the  prior  holder  ma}',  as  is  alleged  in  this  case,  transfer  the 
note  to  another  by  collusion,  and  in  that  manner  compel  the  defendant 
to  resort  to  the  uncertain  testimony  of  the  prior  holder  himself,  who 
had  conspired  with  the  nominal  plaintiff  to  defraud  him.  As  between 
the  original  parties,  the  discharge  or  release  could  not  be  proved  in  any 
other  way  than  by  such  declarations.  At  all  events,  the  defendant  had 
a  right  to  prove  it  in  that  way,  and  that  right  ought  not  to  be  abridged 
by  a  transfer  after  due,  to  one  who  takes  subject  to  prior  equities.  It 
is  unreasonable  to  take  from  him  this  right,  and  compel  him  to  call,  as 
his  own  witness,  one  who  has  undertaken  to  defraud  him,  and  who 
would  have  strong  inducements  to  commit  perjury  to  sustain  the  fraud. 
If  the  defendant  is  bound  to  call  him  as  a  witness,  he  cannot  impeach 
him,  or  question  his  credibility. 

The  feelings  of  the  witness,  if  not  his  interests,  would  be  with  the 
plaintiff  to  whom  he  had  transferred  the  note  as  something  of  value, 
and  if  his  testimony  is  necessary  in  any  case  to  elicit  the  truth,  it 
would  be  a  safer  rule  to  let  the  defendant  in  the  first  instance  prove  the 
declarations,  and  then  let  the  plaintiff  who  has  taken  a  dishonored  note, 
if  he  sees  fit,  call  the  prior  holder  to  explain,  when  the  defendant  would 
have  the  right  to  cross-examine  him.  To  such  a  rule  the  plaintiff 
should  have  no  objection,  as  he  took  the  paper  over  due,  upon  the 
credit  of  the  prior  holder;  thereby  declaring  bis  confidence  in  him,  and 
conceding  that  he  is  a  person  whom  he  may  safely  call  as  a  witness  in 
his' behalf.  The  case  of  Coster  v.  Symons^  11  Eng.  Com.  Law  Rep. 
349,  is  not  only  a  case  in  point,  but  the  result  of  the  cross-examination 
of  the  witness,  whose  attempted  explanations  there  were  found  upon 
such  examination  to  be  unsatisfactory,  is  a  strong  instance  of  the  pro- 
priety of  the  rale  suggested  as  the  true  one. 


fi 


126  SHOBEB  V.  JACK.  [CHAF.  L 

I  do  not  think  that  the  application  of  the  rule,  in  saits  on  paper  over 
due,  is  necessaiily  to  be  extended  to  all  cases  of  title  to  personal  prop- 
erty ;  thougli  I  am  inclined  to  concur  with  the  learned  authors  of  the 
Notes  to  Phillips  on  that  subject,  at  least  where  the  purchaser  takes 
with  notice  of  equities  between  the  prior  owner  and  others.  Cowan  & 
Hill's  Notes  to  Fhill.  £v.  646.  This  is  rather  a  question  of  discharge 
or  release,  of  a  pai*ty  fh>m  liability,  than  a  question  of  title  to  personal 
property.  If  the  debt  or  note  has  been  paid  or  dischai^ed,  it  is  no 
longer  propeity.  The  question  then  is,  what  is  good  evidence  of  paj-- 
ment  of  a  note,  or  release  of  a  party  ?  .  The  case  is  like  that  of  WaUhol 
V.  Johnson^  2  Gall,  275,  where  the  declarations  of  the  vendor,  made 
before  the  sale  of  personal  property,  the  title  to  which  he  derived 
through  a  mortgage^  were  allowed  as  evidence  that  before  the  sale  the 
mortgage  was  paid.  .  •  • 

On  the  question  being  put,  '^  Shall  this  judgment  be  reversed?"  the 
members  of  the  court  voted  as  follows :  — 

For  reversal:  Senatprs  Hard,  Hopkins,  Lawbence,  Mitchell, 
Porter,  Varnet,  and  Works  —  7. 

For  affirmance:  Senators  BocKtE,  Chamberlain,  Corning,  Deto, 
LoTT,  Platt,  Putnam,  Rhoades,  Root,  Scott,  Scovil,  Strong,  and 
Wright — 13.  Judgment  affirmed.^ 


SHOBER  V,  JACK. 
Supreme  Court  of  the  Territory  of  Montana.    1879. 

[Reported  S  Mont.  351. ^J 

Appeal  from  Third  District,  Lewis  and  Clarke  County. 

This  cause  was  tried  in  the  court  below  by  Wade,  C.  J. 

Shoher  and  JOovyrt/^  for  appellant. 

Chumasero  and  Cfiadwick^  for  respondents. 

Knowles,  J.  This  is  an  action  on  a  promissory  note.  The  defend- 
ant pleads  payment.  The  plaintiflP  is  the  indorsee  of  the  note  after 
maturity.  S.  M.  Hall  was  the  payee  of  the  same.  In  support  of  his 
plea  of  payment,  defendant  introduced  in  evidence  the  declarations  of 
said  Hall  at  the  time  lie  was  the  owner  and  holder  of  said  note,  to  the 
effect  that  the  said  note  had  been  paid,  and  that  the  deceased  Kratzcr 
owed  him  nothing  thereon. 

The  statement  in  the  case  specifies  that  this  evidence  was  duly  ob- 
jected to  as  incompetent. 

The  plaintiff  in  rebuttal  offered  in  evidence  the  said  Hall.     The  de- 

^  And  so  Dodge  v.  Freed  man's  Co.,  93  U.  S.  879  ;   etmtra.  Tyres  v.  Kennedy,  26 
ir.  E.  Rep.  895  (Ind.  1891)  ;  Anderson  p.  So.  Chic.  Co.,  178  IIL  218  (1898).—  Ed. 
^  A  part  of  the  case  is  omitted. 
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feudant  objected  to  his  testifying  in  the  case  for  the  reason  that  the  said 
Kratzer,  the  maker  and  payer  of  said  note,  was  dead,  and  the  case  was 
being  defended  by  his  administrator.  The  conrt  sustained  the  objec- 
tion, and  plaintiff  excepted  to  the  ruling. 

The  points  presented  in  the  case  are  as  follows :  1.  Did  the  court  err 
in  admitting  the  declarations  of  Hall?  2.  Did  the  plaintiff  properly 
except  the  ruling,  admitting  such  declarations?  3.  Did  the  court  err 
in  sustaining  the  objection  to  Hall's  testifying  in  the  case  ? 

The  first  point  is  decided  in  the  case  of  Dodge  v.  Freedman^a  Sav- 
inga  and  Trust  Co.,  3  Otto's  U.  S.  Supr.  Ct.  R.  379.  In  this  case  it 
is  held  that  the  declarations  or  admissions  of  the  indorser  or  assignor 
of  a  note,  although  indorsed  or  assigned  after  due,  as  to  the  payment 
thereof,  cannot  be  introduced  in  evidence  against  a  subsequent  owner 
and  holder  thereof  in  an  action  thereon.  That  most  learned  court 
seemed  to  consider  this  a  well-established  doctrine,  when  there  cannot 
be  much  doubt  but  that  the  current  of  decisions,  both  in  England  and 
the  United  States,  is  adverse  to  this  view,  and  two  such  leading  writers 
upon  evidence  as  Greenleaf  and  Wharton  favor  a  different  rale.  This 
court,  however,  is  bound  by  the  above  decision,  and  although  with 
great  reluctance  must  follow  it.  We  must  hold,  then,  that  the  court 
committed  au  error  in  admitting  these  declarations.  .  •  • 

Judgmeni  reversed.^  ^ 


ROBINSON  tf.  BOBINSON  ee  al. 

COUBT  FOR  DlYORCE  AND  MATRIMONIAL  CaUSSS.     1858. 


[Reported  1  Sw.  f  TV.  362.^] 


Tms  was  a  suit  for  dissolution  of  marriage  brought  by  the  husband 
against  the  wife,  by  reason  of  her  adultery  with  Dr.  Lane,  the  co- 
respondent •  •  . 

Mr.  Montagu  Chamber  By  Q.  C,  Dr.  Addams,  Q.  C.,  and  Mr.  JSars- 
kike,  appeared  for  the  petitioner. 

Dr.  PhiUimore,  Q.  C,  for  the  respondents. 

Mr.  Forsythy  Q.  C.,  and  Mr.  Coleridge,  for  the  co-respondent.  .  .  . 

Diaries  written  by  Mrs.  Robinson  were  put  in  evidence ;  witnesses 
were  also  examined  in  support  of  the  charge  of  aduljery ;  but  only 
one  of  them,  namely,  Levi  Warren,  who  was  subsequent!}'  shown  to 
\*e  unworthy  of  credit,  gave  evidence  of  improper  familiarities  between 
them.  •  .  • 

'  The  question  whether  in  any  giren  case  there  is  snch  an  identity  of  interest 
between  one  person  and  another  as  to  make  one  responsible,  in  sny  degree,  for  the 
other's  acts  or  words,  and  so  to  affect  him  with  them  as  being  his  own  admissions,  — 
is  not  a  question  in  the  law  of  evidence.  —  £d. 

*  A  part  of  the  case  is  omitted. 
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CocKBURN,  C.  J.;  delivered  jadgment  This  was  a  sait  for  a  divorce 
a  vinculo,  on  the  ground  of  adultery.  The  case  was  peculiar  and  re- 
markable in  its  character  and  circumstances.  The  only  evidence  to 
support  the  case  of  the  husband,  the  petitioner,  consisted  of  certain 
alleged  admissions  of  the  wife,  the  respondent,  without  any  corrobora- 
tive evidence,  direct  or  indirect,  to  support  them.  Not  but  that,  in- 
deed, some  evidence  by  way  of  corroboration  was  offered  ;  but  it  was 
not  only  inconclusive,  but  so  untrustworthy  in  its  character,  that  the 
court  was  under  the  necessity  of  discarding  it  as  altogether  undesei-v- 
ing  of  consideration.  This  being  so,  as  the  admission  of  the  wife  could 
not  be  used  to  establish  the  criminality  of  the  co-respondent  Dr.  Lane, 
the  court  felt  itself  called  upon,  before  the  close  of  the  case  (an  act  of 
Parliament  having  been  passed  which  removed  all  doubt  as  to  its  au- 
thority to  do  so),  to  dismiss  the  suit  against  him,  and  to  confine  the 
question  for  its  decision  to  whether,  by  the  admissions  of  the  principal 
respondent,  the  wife,  a  case  of  adultery  was  made  out  which  entitled 
the  petitioner  to  the  redress  which  he  seeks. 

But  on  the  dismissal  of  the  suit  as  against  Dr.  Lane,  a  question 
presented  itself,  whether,  on  the  acquittal  of  the  co-respondent,  the 
alleged  adulterer,  the  suit  against  the  wife  must  not  of  necessity  fail. 
The  case  of  an  indictment  against  two  persons  for  conspiracy  suggested 
an  apparent  analogy ;  and  as  in  such  a  case  a  plea  of  guilty  by  the 
one,  if  followed  bj'  the  acquittal  of  the  other,  would  not  have  supported 
a  judgment  of  guilty  against  the  delinquent  confessing  and  pleading 
guilty,  so  it  might  be  said  that  here,  as  the  offence  of  adultery  neces- 
sarily implied  the  joint  delinquency  of  two,  if  one  of  the  parties  was 
acquitted,  the  other  could  not  properly  be  condemned.  We  were,  how- 
ever, of  opinion  that  a  principle  of  so  pureljr  technical  a  nature  should 
be  confined  to  the  cases  in  the  criminal  law  in  which  it  had  hitherto 
been  applied,  and  that  it  ought  not  to  be  extended  to  a  proceeding  in 
which  the  addition  of  the  co-delinquent  to  the  suit  had  been  made  com- 
pulsory by  the  legislature  with  a  view  to  his  own  protection,  and  in 
which,  but  for  this  special  provision  of  the  act  of  Parliament,  the  suit 
would  have  been  against  the  wife  alone.  This  difSculty  in  the  way  of 
the  consideration  of  the  case  against  the  wife  alone  being  removed,  we 
proceed  to  consider  the  evidence  as  it  affects  her.  .  •  . 

In  the  view  we  take  there  remains  no  course  open  to  us  but  to  dis- 
miss this  petition.^  •  •  • 

^  In  Pomero  v,  Pomero  «<  oZ.,  as  reported  in  the  London  Timefl  of  Dec  20,  1884» 
Mr.  Justice  Batt,  in  chasing  the  jury  in  a  proceeding  for  divorce,  said  (what  is  not 
preserved  elsewhere),  that  "there  was  a  curious  feature  in  this  case  to  which  he  de- 
sired to  direct  their  attention.  As  the  respondent  had  filed  no  answer  to  the  petition, 
it  was  for  the  court  and  sot  for  the  juiy  to  decide  whether  she  had  committed  adultery 
with  the  co-respondent,  and  his  decision  was  that  she  had.  But  as  the  co-respondent 
had  filed  an  answer  denying  the  adultery  with  the  respondent,  it  was  for  the  jury  to 
find  whether  he  had  committed  it  or  not.  Now  it  was  open  to  the  jury  to  find  that 
the  co-respondent  had  not  committed  adultery  with  the  respondent^  while  the  court 
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Queen's  Bench  Division.    1888. 

{RepwUd  12  Q.  B.  D.  241.] 

This  was  a  rule  obtaiDed  on  behalf  of  the  defendant  Manning,  calling 
on  the  prosecutor  to  show  cause  why  the  verdict  for  the  Crown  should 
not  be  set  aside  and  a  new  trial  had. 

An  indictment  was  preferred  against  the  defendants  Manning  and 
Hannam  for  conspiring  t<^ether  to  cheat  and  defhiud  the  prosecutor. 
The  case  was  removed  by  certiorariy  and  tried  on  the  civil  side  at  the 
last  Summer  Assizes  at  Winchester,  before  Loi*d  Coleridge,  C.  J.,  and  a 
special  jury.  The  jury  were  directed  that  on  this  indictment  tlic}*  might 
find  one  prisoner  guilty  and  acquit  the  other.  They  returned  a  verdict 
of  guilty  against  Manning,  but  were  unable  to  agree  as  to  Hannam, 
and  were  discharged  from  giving  a  verdict.  Manning  was  put  under 
recognizance  to  surrender  to  receive  Judgment  in  the  Queen's  Bench 
Division,  and  the  trial  of  Hannam  was  postponed.  This  rule  was  ob- 
tained on  the  ground  of  misdirection. 

C  TF.  Mathews  and  J?.  CoUridge  showed  cause. 

A.  Charles^  Q.  C,  and  Warty ^  in  support  of  the  rule. 

Mathew,  J.  In  this  case  I  have  come,  after  considerable  doubt, 
and  I  confess  with  great  reluctance,  to  the  conclusion  that  there  must 
be  a  new  trial  The  man  who  was  convicted  had  a  perfectly  fair  trial, 
and  a  summing-up  distinctly  in  his  favor ;  and  every  precaution  was 
taken  which  could  be  taken  to  prevent  any  evidence  being  acted  on 
by  the  jury  which  could  not  be  Intimate  evidence  against  him.  Never- 
theless I  am  satisfied  by  the  argument  of  Mr.  Charles  that  there  is  an 
imperative  rule  of  law  which  should  have  prevented  my  Lord  from  in- 
forming the  jury,  as  he  did,  that  it  was  possible  in  such  a  case  to  con- 
vict one  of  the  men  and  to  acquit  the  other.  The  rule  appears  to  be 
this:  In  a  charge  for  conspiracy  in  a  ^ae  like  this,  where  there  are  two 
defendants,  the  issue  raised  is  whether  or  notTotntEe  men  are  guilt  v. 
and  If  the  jury  are  not  sausttea  as  to  tBTgunn^LfiiLhen  then  both  must 
be  acquitted.  Jn  JKex  v.  (Jooke^  5  B.  &  C.  538,  the  court  could  not 
lave  pronounced  the  judgment  they  did  unless  the\'  had  assumed  the 
existence  of  the  rule.  So  in  Reg.  v.  Thmnp%ony  16  Q.  B.  832,  it  ap- 
pears that  the  court  were  of  opinion  that  this  rule  existed.  The 
authority  does  not  rest  there.  There  is,  in  addition,  a  passage  in  the 
judgment  in  Robinson  v.  Robinson  andLane^  1  Sw.  &  Tr.  362,  in  which 

found  that  the  respondent  had  committed  adultery  with  the  co-respondent.  Two  such 
findings  would  appear  to  be  in  complete  contradiction  ;  but  the  contradiction  would  be 
more  apparent  than  real.  .  .  .  Courts  and  juries  must  base  their  findings  on  evidence, 
and  what  might  be  in  law  conclusive  evidence  against  one  of  the  parties  chaiged,  might 
be  none  whatever  against  the  other."  —  En. 
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the  rule  of  law  is  treated  as  perfectly  clear  (1  Sw.  &  Tr.  at  p.  392). 
Lastly,  there  is  the  judgment  of  the  House  of  Lords,  in  O'Connell  v. 
The  Queeuj  11  CI.  <&  F.  166,  which  seems  to  me  to  be  another  clear 
illustration  of  the  rule.  It  appears  to  me,  therefore,  that  the  direction 
given  here  was  one  which  should  not  have  been  given  to  the  jurj^,  and 
that  there  must  be  a  new  trial. 

Stephen,  J.  I  have  arrived  at  the  same  conclusion  with  great  re- 
luctance, and  entirely  upon  the  authorit}*  of  the  passage  in  O^Connell 
V.  T/ie  Queen,  11  CI.  &  F.  155,  pp.  236-237.  The  decision  is  of  the 
highest  authority,  and  clearly  shows  that  it  is  a  legal  impossibility  that 
when  several  persons  are  indicted  for  a  conspiracy  an}'  verdict  should 
be  found  which  implies  that  some  were  guilt}'  of  one  conspiracy  and 
some  of  another.  With  regai*d  to  the  other  two  cases  which  bear  upon 
the  matter,  namel}',  Bex  v.  Cooke,  5  B.  &  C.  538,  and  Reg.  v.  ITiompson, 
16  Q.  B.  832,  I  should  have  had  no  difficult}'  in  saying  that  I  thought 
they  left  open  the  matter  which  O'  ConneU  v.  The  Queen,  1 1  CI.  &  F. 
155,  pp.  236-237,  appears  to  have  decided.  In  Robinson  v.  Robinson 
and  Lane,  1  Sw.  &  Tr.  362,  I  think  the  part  of  the  judgment  relating 
to  the  criminal  law  is  a  mere  dictum.  The  rule  applicable  to  divorce 
cases  is,  as  it  appeara  to  me,  founded  on  common  sense,  and  general 
principles  would  be  in  favor  of  the  contention  which  is  raised  on  the 
present  occasion  by  the  prosecution.  I  cannot,  however,  see  any  dis- 
tinction between  the  rule  that  should  apply  to  the  present  case  and  that 
cited  from  O' ConneU  \.  The  Queen,  11  CI.  &  F.  155,  pp.  236-237,  and 
that  being  so  I  think  the  direction  cannot  be  supported. 

Lord  Coleridge,  C.  J.  I  have  some  time  ago  come  to  the  conclu- 
sion that  I  misdirected  the  jury.  At  the  trial  I  had  not  the  cases  of  Rex 
V.  Cooke,  5  B.  &  C.  538,  or  Reg.  v.  Thompson,  16  Q.  B.  832,  before  me, 
which  I  confess  seem  to  me  much  in  point.  But  what  influenced  me  at 
the  time  was  that  it  seemed  difficult  to  distinguish  in  principle  between 
the  rules  that  should  govei*n  such  a  case  as  the  present  and  the  practice 
which  had  obtained  in  the  Divorce  Court  in  Robinson  v.  Robinson  and 
Lane,  1  Sw.  &  Tr.  362,  and  Stone  v.  Stone  ana  ^ppleZon,  3  few.  &  Tr'. 
608,  and  other  cases  of  that  description,  and  which  is  based  on  the 
fact  that  that  which  is  evidence  against  one  person  is  by  no  means 
necessarily  by  our  law  evidence  against  another.  It  follows  that  wher6 
there  is  a  joint  ofiPence  which  has  to  be  proved  against  each  person 
separatel}',  the  evidence  which  is  sufficient  to  convict  one  person  of  the 
otfence  maj-  not  by  any  means  be  sufficient  to  convict  the  other.  The 
principles  of  the  practice  of  the  Divorce  Court  in  this  matter  seem  to 
me  to  be  sound,  and  they  ought  to  l>e  applied  to  analogous  cases.  I 
am  by  no  means  prepared  to  say  that  if  the  matter  were  res  integra, 
and  even  in  this  case,  if  there  could  have  been  an  appeal  from  this 
decision  to  some  other  tribunal,  I  might  not  have  adhered  to  my  view, 
and  left  the  point  to  be  settled  by  higher  authorit}-.  But  I  feel  bound 
by  what  I  now  understand  to  be  the  established  rule  of  practice.  The 
earlier  cases,  it  is  true,  are  stated  shortly  and  without  much  partica- 
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larity  of  detail.  It  may  be,  if  we  bad  all  the  facts  of  those  cases,  they 
might  turn  out  to  be  less  in  point  than  they  appear  to  be  at  present ; 
bat  still  fi-om  the  time  of  Ihe  14  Hen.  IV.,^  it  has  been  taken  for  granted 
by  the  judges  of  these  courts,  that  in  cases  of  an  indictment  for  con- 
spiracy, when  two  people  are  indicted  and  are  tried'  together  (because 
different  considerations  arise  where  [>eople  are  not  tried  together),  either 
both  must  be  convicted  or  both  must  be  acquitted.  That  seems  to  me 
to  have  been  determined,  or,  if  not  determined,  taken  for  granted  from 
very  earlj-  times. 

Coming  down  to  later  times,  the  same  thing  must  have  been  in  the 
minds  of  the  judges  who  decided  the  cases  of  Hex  v.  Cooke^  5  B.  &  C. 
538,  and  Heg.  v.  Thompson^  IG  Q.  B.  832.  There  are  distinctions, 
I  quite  agree,  which  prevent  either  of  those  cases  being  directly  in 
point ;  but  in  1826  the  Court  of  King's  Bench,  though  it  did  not  decide, 
certainly  seems  to  have  assumed,  as  the  principle  underlying  this  whole 
matter,  the  rule  which  has  been  contended  for  on  behalf  of  the  defend- 
ant. In  Heff.  V.  Thompson^  although  Erie,  J.,  differed  on  a  particular 
point  from  three  other  members  of  the  court,  he  differed  on  a  pure  point 
of  pleading,  and  not  from  the  principle  which  the  other  three  judges 
assumed  or  laid  down.  Erie,  J.,  does  not  say  a  word  to  the  contrary 
of  that  principle ;  in  fact,  he  rather  assumed  it,  because  he  tried  to 
support  the  conviction  upon  a  ground  on  which,  technicallj*  as  a  matter 
of  pleading,  I  should  think  he  was  wrong,  namel}*,  that  '^  persons  un- 
known "  could  be  construed  to  mean  the  two  i)ersons  who,  in  the  par- 
ticular circumstances  of  that  case,  the  jury  were  unable  to  agree  about. 
Then  there  is  the  case  of  (TConneil  v.  The  Queen^  11  CI.  <&  F.  155, 
which  assumes  this  point  as  the  rule  of  practice,  and  upon  that,  althougli 
there  was  a  difference  of  opinion  upon  other  points,  the  judges  agreed. 
The  principle  which  underlies  that  decision  is  that  where  there  are  one 
or  more  persons  charged  with  conspiracy,  the  count  is  a  single  and 
complete  count,  and  cannot  be  separated  into  parts.  The  principle  is 
the  same  here.  I  certainlj*  directed  the  jury  contrary-  to  that  principle : 
therefore  I  misdirected  the  jury,  and  tlie  rule  must  be  absolute  for  a 
new  trial.  I  think  it  right  to  mention  that  I  have  not  forgotten  in  sit- 
ting in  this  court  the  rule  as  to  hearing  applications  for  a  new  trial 
(Ord.  XXXIX.  r.  2)  ;  but  in  tiiose  rules  there  is  an  exception  of  crim- 
inal proceedings ;  and,  as  this  is  a  criminal  proceeding,  I  have  thought 
it  right  to  take  part  in  this  judgment. 

Hule  absolute  for  a  new  triaL 

m 

1  Thod/s  case,  14  Hen.  VI.  25  b,  and  in  note  to  Bex  v.  Cooke,  5  B.  &  G.  541.  [As 
regards  the  anthority,  upon  this  point,  of  cases  in  the  Year  Books,-  it  should  be  remcm- 
\m^  that  jariea  in  those  days  went  principally  npon  their  own  knowledge.  —  Ed.] 
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THE  STATE  v.  MAINOR  et  at. 
Supreme  Court  of  North  Carolina.    1846. 

[Reported  6  Ired:  840.] 

Appeal  from  the  Superior  Court  of  Law  of  Robeson  County,  at  the 
Spring  Term,  1846,  his  Honor  Judge  Dick  presiding. 

The  two  defendants,  a  man  and  woman,  were  indicted  for  commit- 
ting the  crime  of  fornication,  by  bedding  and  cohabiting  together, 
without  being  married.  They  pleaded  not  guilty,  and  were  put  on 
their  trial  together,  and  the  jury  found  Mainor  guilty  and  Wilkes  not 
guilt}'.  Upon  the  motion  of  the  defendant,  Mainor,  the  judgment  was 
arrested ;  and  the  solicitor  appealed. 

Attorney-  General^  for  the  State. 

No  counsel  in  this  court  for  the  defendants. 

RuFFiN,  C.  J.  The  court  holds,  that  after  the  acquittal  of  one  of  the 
defendants,  there  could  be  no  judgment  against  the  other.  The  crime 
charged  on  those  persons  could  not  be  committed  but  b^*  both  of  them ; 
and  upon  a  verdict,  that  one  of  them  whs  not  guilty,  it  appears  conclu- 
sivel}'  that  the  other  could  not  be.  It  is  exactl}*  like  the  cases  of  riots, 
conspiracies,  and  principal  and  accessor}*,  which  we  find  in  the  books. 
Rex  V.  Sudburg  and  Heafs^  Ld.  Raj'.  484 ;  Salk.  493 ;  State  v.  Tom, 
2  Dev.  569.  The  farthest  the  courts  have  gone  is  to  allow  one  of 
the  parties  to  be  tried  b}'  himself  and  convicted,  and  then  judgment  is 
given  against  that  part}',  because,  as  to  him,  the  guilt  of  the  other 
party  is  found  as  well  as  his  own.  But  when  the  one  has  been  previ- 
onsl}'  tried  or  acquitted,  or  when  both  are  tried  together,  and  the  ver- 
dict is  for  one,  the  other  cannot  be  found  guilty;  for  he  cannot  be 
guilt}',  since  a  joint  act  is  indispensable  to  the  chme  in  either,  and  the 
record  affirms  that  there  was  no  such  joint  act. 

Let  it  be  certified  to  the  Superior  Court  that  there  was  no  error  in 
arresting  the  judgment. 

Per  Curiam.  Ordered  to  be  certified  accordingly. 


THE  STATE  v.  RINEHART  et  al 

Supreme  Court  of  North  Carolina.    1890. 

[Reported  106  y.  C.  787.^ 

Indictment  for  fornication  and  adultery,  tried  before  Gilmer,  J.,  at 
Spring  Term,  1889,  of  the  Superior  Court  of  Madison  County.  .  .  . 

His  Honor  was  asked  to  instruct  the  Jury  that  there  was  no  evidence 
against  the  female  defendant,  and,  as  to  her,  they  must  return  a  verdict 

^  A  part  of  the  case  is  omitted. 


SECT.  IV.]  THE  STATE  V.  BINEHABT  ST  AL.  133 

of  Dot  guilt}' ;  and  that  as  there  was  no  evidence  as  to  her,  they  should 
return  a  verdict  of  not  guiltj*  as  to  both  defendants. 

This  was  refused.  There  was  no  exception  to  the  charge  as  given. 
There  was  a  verdict  of  gailty ;  judgment  and  appeal. 

The  Attorney' General  and  £L  A.  Oudger^  for  the  State. 

No  counsel  contra. 

Davis,  J.  After  stating  the  facts:  When  two  persons  are  tried 
jointly  for  the  commission  of  an  offence  that  requires  the  joint  act  of 
the  two  to  commit,  and  one  of  them  is  acquitted,  there  cannot  be  a 
verdict  of  guilty  as  to  the  other. 

The  defendants  are  chained  with  fornication  and  adultery,  and  as  the 
offence  charged  is  a  joint  one,  if  one  of  the  parties  in  the  joint  trial  be 
acquitted,  or  if  one  of  them  has  been  previously  acquitted  on  a  separate 
trial,  it  operates  as  an  acquittal  of  the  other,  and  there  can  be  no  judg- 
ment as  to  either.  State  v.  Mainor^  6  Ired.  840 ;  State  v.  Parham^ 
5  Jones,  416. 

This  has  been  the  ruHng  in  North  Carolina,  though  the  doctrine  held  / 
by  us  has  been  fully  reviewed  in  Texas  where  it  is  repudiated,  and  it  f 
is  held  that  the  acquittal  of  one  docs  not  per  se  operate  as  an  acquittal  I 
of  the  other.  Alonzo  v.  Sta;te^  15  Tex.  App.  878.  The  same  has  been  I 
held  by  the  Supreme  Court  of  Tennessee.  State  v.  Caldwell^  8  Bax- 1 
ter,  576.  * 

It  may  well  be  doubted  whether,  when  one  of  the  parties  has  con- 
fessed and  admitted  guilt,  or  there  is  competent  evidence  to  convict  as 
to  one  and  not  the  other,  it  would  not  be  more  in  accord  with  reason  to 
permit  the  jury  to  render  a  verdict  of  guilty  as  to  the  one  admitted  or 
proved  to  be  guilty  and  return  a  verdict  of  not  guilt}',  because  not 
proved  as  to  the  other,  than  to  require  them  to  say  not  guilty  as  to 
both,  contrary  to  the  admitted  or  clearly  proven  facts.  Under  such  a 
rule  no  innocent  person  would  ever  be  punished,  and  no  injustice  could 
be  done,  unless  it  be  an  injustice  to  convict  and  punish  the  guilty. 
While  it  is  well  settled  that  the  admissions  or  confessions  of  one 
defendant  are  competent  as  evidence  against  the  party  making  the 
admissions  or  confessions,  it  is  equally  well  settled  both  by  judicial 
decision  and  by  statute  (the  Code,  §  1041),  that  such  admissions  or 
confessions  shall  not  be  received  in  evidence  against  the  other.''  ^ 

If,  therefore,  in  the  case  before  us,  the  declarations  of  the  male  de- 
fendant, which  are  competent  only  against  him,  and  which  his  Honor 
properly  instructed  the  jury  not  to  consider  as  any  evidence  whatever 
against  Mary  Lindsay,  have  such  weight  as  to  facts  and  circumstances, 
which  by  themselves  would  not  amount  to  evidence  reasonably  suf- 
ficient to  go  to  the  jury,  it  would  have  been  the  duty  of  the  court 
to  direct  a  verdict  of  not  guilty  as  to  Mary  Lindsay,  and  there  could 
have  been  no  judgment  against  either. 

But  we  think  there  was  evidence  against  Mary  Lindsay,  other  than    A 
the  declarations  of  the  defendant  Binehart,  sufficient  to  go  to  the  jury 
as  to  her.  •  .  •  Affirmed. 

1  See  People  v.  Batler,  111  Mich.  483  (1S97).  —  Ed. 
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SECTION  V. 

law  and  fact.  court  and  jury. 

Note. 

In  tracing  the  long  history  of  the  jury  and  the  vkv  in  which  it  has  come  to  be  a 
body  of  judges,  we  have  remarked  the  necessity  of  separating  law  from  fact,  and  have 
seen  how  great  a  part  this  requirement  has  played  in  shaping  our  whole  legal  system. 

Sometimes  the  discrimination  between  law  and  fact  in  its  relatiop  to  jury  trials  is 
identified,  in  legal  discussions,  with  the  distinction  between  what  matter  is  for  the 
court  and  what  for  the  jnry.  When  that  happens  attention  is  drawn  at  once  to  an 
important  hint,  namely,  that  the  inquiry  relates  only  to  the  issue,  —  to  the  law  and 
fact  which  are  complicated  in  the  ultimate  proposition  in  dispute.  It  is  only  with  the 
issue  that  juries  have  any  necessary  concern  ;  as  i-egards  everything  else,  no  question 
need  arise  as  to  what  is  for  the  jury  and  what  for  the  court.  But  beyond  this  sugges- 
tion we  have  got  no  real  help,  in  attempting  to  fix  the  meaning  of  law  and  fact,  from 
this  identification.  To  be  told  that  law  is  for  the  court  and  fact  for  the  jury,  to  hear 
again  the  familiar-  Latin  that  ad  quaestumem  faeti  non  respondent  judicts,  ad  quaeati- 
onem  juris  non  respondent  juratores^  enlightens  us  not  at  all  as  to  the  true  discrim- 
iuation  between  fact  and  law.     How  then  shall  we  arrive  at  the  right  distinction  f 

In  trying  to  answer  that  question  let  us  ask  what  exigency  it  was  that  called  for 
juries,  inquests,  and  assizes.  Why  were  they  created  ?  The  answer  to  this  question  is 
intimated  when  we  read  their  oath,  and  the  old  precept  to  the  sheriff  for  summoning 
them.  He  was  to  summon  those  *'  who  best  can  and  will "  veritatem  dicere,  ,  .  .  They 
were  wanted,  in  a  pending  legal  controversy,  where  the  parties  were  at  issue  on  some 
question  of  fact,  to  say  what  the  fact  was,  and  the  phrase  for  this  matter  of  fact  was 
"  rei  Veritas.**  i  The  truth  of  the  thing  about  what  ?  About  all  sorts  of  questions. 
Was  a  party  in'  possession  of  something  ?  Did  he  disseise  somebody  ?  Hod  be  put  his 
seal  to  a  ftaper  ?  Did  he  enfeoff  another  of  land  ?  and  what  land  ?  What  was  the 
consuetiido,  the  custom,  of  such  a  place  ?  Was  a  person  legitimate,  a  natious,  an 
idiot,  or  insane  ?  These  are  the  same  questions  that  juries  pass  on  to-day,  having  in 
them  the  same  elements  of  opinion  and  of  law,  compounded  with  those  simpler  features 
which  catch  the  eye  and  ear ;  questions  of  •*  fact,"  as  we  say.* 

Now  although  juries  had  only  to  do  with  an  issue  of  fact,  yet  questions  of  fact,  in 
any  exact  sense,  were  by  no  means  limited  to  the  issue.  The  courts  settled  a  great 
many  questions  of  fact  for  themselves  ;  they  could  not  take  a  step  without  |)a.<^ing 
upon  such  questions.  Was  the  deed  that  was  put  forward  in  pleading  "  rased  "  or 
not  7  If  a  party  claimed  the  right  to  defend  himself  as  a  maimed  person,  was  it  really 
mayhem  ?  Was  a  person  who  presented  himself  and  claimed  to  be  a  minor,  really 
under  age  ?  A  stream  of  questions  as  to  the  reality,  the  ret  Veritas,  the  fact,  of  what 
was  allegi^d  before  the  justices  was  constantly  pouring  in.  A  prisoner,  for  example, 
had  confessed  ;  on  bein^  brought  into  court,  he  declared  that  it  was  by  duress  of  his 
jailer.  Was  this  so  ?  To  find  this  out  the  justice  took  the  short  cut  of  sending  for 
several  of  the  fellow- prisoners  and  the  jailer,  and  questioning  them  all  in  the  prison- 
er's presence ;  and  he  found  that  it  was  not  true.'    This,  again,  is  just  as  it  is  to- 

1  Very  early  instances  of  the  use  of  the  term  rei  Veritas,  for  our  word  "  fact,"  may  be 
seen  in  Brnuner,  Schw.  88,  95,  and  109,  and  Bigelow,  PI.  A.  N.  114,  200,  208,  211,  258. 

*  Doubtless  the  old  customary  law  knew  little  of  our  distinction  of  law  and  fact. 
Brunner,  Schw.  47-48,  395.     The  finding  of  the  old  consuetudines  may  be  likened  to 
ascertaining  the /ok^um  ofa  statute  in  modem  times.     See  Brunner,  Schw.  385,  P.  & 
M.  Hist.  Eng.  Law,  i.  81. 

»  Y.  B.  80  &  31  Edw.  I.  548  {circa  A.  D.  1300).  "Ecee"  says  the  justice,  "sodi 
vestri  in  prisona  testificantur  coram  vobis.  .  .  .  Vis  tu  aliud  aiiquid  dicere  t 
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day.  Courts  pass  upon  a  vast  number  of  qaestions  of  fact  that  do  not  get  on  the 
record,  or  form  any  part  of  the  issue.  Courts  existed  before  juries ;  juries  came  in  to 
perform  only  their  own  special  office  ;  and  the  courts  have  always  continued  to  retain 
a  multitude  of  functions  which  they  exercised  before  ever  juries  were  heard  of,  in  as- 
certaining whether  disputed  things  be  true.  In  other  words,  there  is  not,  and  never 
was,  any  such  thing  in  jury  trials  as  an  allotting  of  all  questions  of  fact  to  the  jury. 
The  jury  simply  decides  some  questions  of  fact.  The  maxim  ad  quaestionem  facU  nan 
respondent  jttdices,  ad  quaestionem  juris  non  respondent  juralares,  was  never  true, 
if  taken  absolutely.!  .  .  .  But  the  maxim  was  never  meant  to  be  taken  absolutely. 
As  I  said,  it  is  limited  to  questions  with  which  the  jury  has  to  do  ;  it  relates  only  to 
issues  of  fact,  and  not  to  the  incidental  questions  that  spring  up  before  the  parties  are 
at  issue,  and  before  the  trial ;  and  so  of  many  of  those  which  present  themselves  dur- 
ing the  trial.  The  maxim  has  nothing  to  do  with  matters  of  evidence,  but  only  with 
a  limited  class  of  questions  of  fact ;  namely,  questions  raised  by  the  pleadings,  questions 
of  ultimate  fact.^  .  .  • 

Let  us  come  closer  to  our  questions,  and  try  to  find  some  definition  of  *'  fact,"  and 
to  reach  a  clear  legal  discrimination  between  fact  and  law.  To  define  fact  is,  indeed, 
a  **perylous  cAoae,"  as  they  say  in  the  Year  Books;  and  some  persons  think  it  un- 
necessary.* It  is  certainly  true  that  the  term  is  widely  used  in  the  courts  much  as  it 
is  used  in  popular  speech,  —  that  is  to  say,  in  a  tentative,  literary,  inexact  way.  But 
as  our  law  develops  it  becomes  more  and  more  important  to  give  definiteness  to  its 
phraseology ;  discriminations  multiply,  new  situations  and  complications  of  fact  arise, 
and  the  old  outfit  of  ideas,  discriminations,  and  phrases  has  to  be  carefully  revised. 
Law  is  not  so  unlike  all  other  subjects  of  human  contemplation  that  clearness  of 
thought  will  not  help  us  powerfully  in  grasping  it  If  terms  in  common  legal  use  are 
used  exactly,  it  is  well  to  know  it;  if  they  are  used  inexactly,  it  is  well  to  know  that, 
and  to  remark  just  how  they  are  used. 

"  Fact "  and  its  other  forms,  factum,  fail,  stand  in  our  law  books  for  various  things, 
e.  ^.,  (a)  for  an  ad;  just  as  the  word  "fact"  does  in  our  older  general  literature. 
"Surely,**  says  Sir  Thomas  Browne,*  *'  that  religion  which  excuseth  the  fact  of  Noah,  in 
thesged  surprisal  of  six  hundred  years,*'  etc. ;  and  so  Bracton :  ^  '*  Since  he  is  not  the  sgent 
of  the  one  who  made  him  essoiner,  it  is  not  for  him  to  prove  another's  status  or  another's 
act "  {factum),   (b)  For  that  completed  and  operative  transaction  which  is  brought  about 


1  Thb  "deeantattim,"  as  Yaughan  called  it,  in  his  famous  opinion  in  Bushell's  case 
(Yaaghan,  185),  appears  in  a  variety  of  forms  ;  a  common  one  is  that  in  the  text.  Bnl- 
strode  (ii.  204  and  806)  makes  Coke  my  Jurispentus  (and  so  Rolle,  i.  182),  and  Juris- 
yrudentes,  instead  of  Judices. 

«  Bartlett  ».  Smith,  11  M.  W.  488;  Bennison  p.  Jewison,  12  Jurist,  485 ;  s.  o. 
1  Ames,  Bills  and  Notes,  512. 

•  For  instance,  as  to  definitions  in  general,  a  very  able  writer  in  the  Solicitors* 
Journal  (vol.  20,  869)  says:  "A  definition  is  the  most  difficult  of  all  things.  There 
^  far  greater  probability  of  a  correct  use  of  terms  than  of  a  correct  definition  of  them. 
The  best  definition,  therefore,  is  that  by  use.  A  correct  use  renders  definition  unneces- 
sary, becanse  the  law  will  speak  plainly  without  it  And  where  it  is  unnecessary  to 
define,  it  is  also  dangerous,  because  an  incorrect  definition  will  confound  the  correct 
use,'*  etc.  That  is  a  true  utterance  of  the  inherited  instinct  of  English-speaking  law- 
yers and  judges.  But  it  is  quite  certain  that  as  our  law  grows  it  must  be  subjected 
more  and  more  to  the  scrutiny  of  the  legal  scholar,  and  that  it  will  profit  by  any  seri- 
ous and  competent  effort  to  clarify  and  restate  it. 

•  Pusudodoxia Epidemica,  Book  v.  ch.  xxiii.  s.  16 ;  on  the  Vulgar  Error  that  "It 
is  good  to  be  drunk  once  a  month."  So  in  8L  38  H.  VIII.  c  21,  s.  1,  — "  Have  de- 
tested her  for  this  fact."  And  so  Governor  Bradford  in  his  "History  of  Plymouth 
Colony,"  in  speaking  of  the  first  execution  in  the  colony,  that  of  John  Billington,  for 
murder :    "  His  fact  was  that  he .  .  ,  shot  him  with  a  gun."  Page  180  ;  (ed.  1898)  380. 

•  FoL  887. 
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by  sealing  and  executing  a  certain  sort  of  writing ;  and  so  for  the  instrument  itself,  the 
deed  {factum),  (c)  As  designating  what  exists,  in  contrast  with  what  should,  right* 
fully,  exist,  —  de  facto  as  contrasted  with  dtjure,  "  The  whole  condition  of  things 
in  the  insurgent  States  was  matter  of  fact,  rather  than  matter  of  law,"  said  the  Chief 
Justice  of  the  United  States  in  1868.^  (d)  And  so,  generally,  as  indicating  things, 
events,  actions,  conditions,  as  happening,  existing,  really  taking  place.  This  last  is 
the  notion  that  concerns  us  now.  It  is  what  Locke  expresses '  when  he  speaks  of 
**  some  particular  existence,  or,  as  it  is  usually  termed,  matter  of  fact."  The  funda- 
mental conception  is  that  of  a  thing  as  existing,  or  being  true.  It  is  not  limited  to 
what  is  tangible,  or  visible,  or  in  any  way  the  object  of  sense  ;  things  invisible,  mere 
thoughts,  intentions,  fancies  of  the  mind,  when  conceived  of  as  existing  or  being  true, 
are  conceived  of  as  facts.  The  question  of  whether  a  thing  be  a  fact  or  not,  is  the 
question  of  whether  it  is,  whether  it  exists,  whether  it  be  true.  All  inquiries  into  the 
truth,  the  i^lity,  the  actuality  of  things,  are  inquiries  into  the  fact  about  them. 
Nothing  is  a  question  of  fact  which  is  not  a  question  of  the  existence,  reality,  truth  of 
something  ;  of  the  rei  Veritas. 

But  this,  it  may  be  said,  is  a  portentous  sort  of  definition  ;  it  is  turning  every  qv.es- 
tion  into  a  question  of  fact.  That  is  true,  so  far  as  any  question  asks  about  the  exist* 
ence,  the  n»ality,  the  truth  of  something.  But,  obviously,  in  actual  legal  use  the 
term  has  other  limitations.  As  regards  the  present  discussion,  we  have  noticed  that 
"fact"  is  confined  to  that  sort  of  fact,  ultimate  fact,  which  appears  in  the  pleadings 
and  is  the  subject  of  the  issue.  Moreover,  even  in  the  issue,  that  kind  of  fact  which 
we  call  *'law  "  is  discriminated,  and  set  apart  under  its  own  name. 

What,  then,  do  we  mean  by  "  law  "  f  We  mean,  at  all  events,  a  rule  or  standard 
which  it  is  the  duty  of  a  judicial  tribunal  to  apply  and  enforce.  It  is  not  my  present 
purpose  to  discuss  the  nature  or  origin  of  law.*  How  the  rule  or  standard  comes  into 
existence,  where  it  is  found,  just  what  the  nature  of  it  is,  how  far  it  is  the  command 
of  a  supreme  political  power,  and  how  far  the  silently-followed  habit  of  the  community, 
—  these  and  other  like  questions  there  is  no  occasion  to  consider  now.  It  is  enough, 
here,  to  say,  that  in  the  sense  now  under  consideratioo»  nothing  is  law  that  is  not  a 
rule  or  standard  which  it  is  the  duty  of  judicial  tribunals  to  apply  and  enforce.  I  do 
not  need  to  consider  whether  all  general  standards  that  courts  apply  are  to  be  called 
law ;  that  matter  I  pass  by  ;  *  it  is  enough  for  our  present  purpose  to  say,  that  unless 
there  be  a  question  as  to  a  rule  or  standard  which  it  is  the  duty  of  a  judicial  tribunal 
to  apply,  there  is  no  question  of  law.  The  inquiry  whether  there  be  any  such  rule  or 
standard,  the  determination  of  the  exact  meaning  and  scope  of  it,  the  definition  of  its 
terms,  and  the  settlement  of  incidental  questions,  such  as  the  ooufoimity  of  it,  in  the 
mode  of  its  enactment,  with  the  requirements  of  a  written  constitution,  are  all  naturally 
and  justly  classed  together  and  allotted  to  the  same  tribunal ;  and  these  are  called 
questions  of  law.* 

We  must  discriminate  further.  Besides  questions  of  fact  and  law,  there  are  ques- 
tions of  which  Austin  has  remarked*  that  they  are  questions  neither  of  law  nor  of 

1  Thorington  w.  Smith,  8  Wall.  1,  18. 

^  Human  Understanding,  Bk.  iv.  c  16,  s.  5. 

*  See  James  C.  Carter's  "  The  Ideal  and  the  Actual  in  Law,"  Reports  of  the  Amen* 
can  Bar  Association,  vol.  xiii.  217 ;  Holmes,  Common  Law,  85-38,  160-1,  and  ''The 
Path  of  the  Law,"  10  Harv.  L.  Rev.  457  ;  Markby,  Elements  of  Law,  c.  1,  ss.  1-^1  ; 
Holland,  Elements  of  Jurisprudence,  cc.  iL-vi.  inclusive ;  Austin,  Jurisp.  (London, 
Murray,  1878)  i.  103-106;  Maine's  Ancient  Law,cc.  1  and  2 ;  Christian's  note  to  1  BL 
Com.  74 ;  Lord  Esher,  M.  R.,  in  Cochrane  i\  Moore,  25  Q.  B.  D.  57;  £.  B.  Thayer, 
"Judicial  Legislation,"  5  Harv.  L.  Rev.  172. 

*  Markby,  ubi  supra.  If  a  jury  cannot,  in  point  of  reason,  find  a  verdict,  they  can* 
not  as  a  matter  of  law ;  and  such  questions  go  up  on  exceptions.  Denny  r.  Williams^ 
5  Allen,  1 ;  Lane  v.  Moore,  151  Mass.  87,  91. 

»  See  infra  [Prel.  Treat.  Evid.],  257. 

*  Jurisp.  i  236  (ed.  1878 ) ;  infra  [Prel.  Treat.  Evid.],  251. 
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fart,  —  questions  of  reasoning,  of  the  application  of  law  to  fact,  qnestions  of  mc^thod, 
of  jiTocedare.  *^  It  is  the  office  of  jurors  to  adjudge  upon  their  evidence  ;  "  so  the  court 
is  re^iorted  to  have  said  in  Littleton's  caae.^  That  remark  brings  out  a  fundamental 
point,  so  obrious  as  hardly  to  need  stating ;  namely,  that  it  is  no  test  of  a  question  of 
fact  that  it  should  be  ascertainable  without  reasoning  and  the  use  of  the  **  adjudging" 
faculty ;  much  must  be  conceived  of  as  fact  which  is  invisible  to  the  senses,  and  ascer* 
tainable  only  in  this  way.  Of  course,  by  the  judges  this  function  of  reasoning  has 
constantly  been  exercised ;  the  sentence  just  quoted  makes  it  apparent  that  it  must 
also  be  dischatged  by  juries.  We  are  not,  then,  to  suppose  that  a  jury  has  found  all 
the  facts  merely  because  it  has  found  all  that  is  needed  as  a  basis  for  the  operation  of 
the  reasoning  faculty ;  the  right  inference  or  conclusion,  in  point  of  fact,  is  itself 
matter  of  fact,  and  to  be  ascertained  by  the  jury.  As  regards  reasoning,  the  judges 
have  no  exclusive  office;  the  jury  also  must  perform  it  at  every  step.* 

There  comes  up  for  consideration,  then,  this  matter  of  reasoning :  a  thing  which 
intervenes,  «.  g.,  in  questions  of  negligence  and  the  like,  between  the  primary  facts» 
what  may  be  called  the  raw  material  of  the  case,  and  the  secondary  or  ultimate  facts ; 
just  as  it  intervenes,  in  the  court's  questions  of  the  interpretation  of  statutes  and  other 
writings,  between  the  bare  words  of  the  document  and  the  ascertainment  of  its  l^al 
meaning.*  It  would  be  straining  our  word  "procedure"  beyond  due  limits  to -say 
that  reasoning  is  part  of  the  procedure,  for  reasoning  is  essential  everywhere  in  the 
law ;  yet  one  may  get  a  useful  hint  by  regarding  it,  for  a  moment,  in  that  light.  As 
the  procedure,  and  method  of  trial,  are  to  be  discriminated  from  both  law  and  fact» 
which  make  up  the  subject-matter  that  is  to  be  dealt  with  in  these  ways  and  methods, 
—  so  we  may  separate  from  law  and  fact  the  process  by  which  conclusions  are  reached ; 
namely,  the  process  of  reasoning.  As  both  court  and  jury  must  take  notice  without 
proof,  of  much  that  is  assumed  as  known  to  all  men,  and  especially  to  all  who  are  con* 
cemed  in  judicial  inquiries,  so  each  must  conduct  the  familiar,  if  unobserved,  processes 
of  reasoning  in  accomplishing  the  ends  of  its  own  department  It  is  true  that  the  jury 
was  not  brought  into  existence  because  the  court  needed  help  in  the  mere  business  of 
reasoning,  but  simply  to  report  upon  the  fact,  the  rei  Veritas;  reasoning,  however, 
founded  upon  general  and  particular'  experience,  was  unavoidable.  Courts  might 
always  have  done  their  own  reasoning,  after  a  fashion,  if  they  had  been  in  possession 
of  a  full  supply  of  primary  fisct ;  but  they  were  not ;  and  when  once  juries  were  called 
in,  at  no  period  of  their  histoiy  could  they  dischai^  their  special  function  of  ascertain* 
ing  and  reporting  facts,  without  going  through  a  process  of  reasoning.  "  While  the 
juror's  oath,"  said  Bracton,^  *'  has  in  it  three  associated  things  (eomiUs),  truth,  justice, 
and  judgment,  it  is  truth  that  is  to  be  found  in  the  juror,  judUia  et  judicium  in  the 
judge.  But  sometimes  judgment  seems  to  belong  to  jurors,  since  they  are  to  say  on 
their  oath,  yet  according  to  their  belief,  whether  so  and  so  disseised  so  and  so,  or  not." 


1  Sapra  [Fuel.  Treat.  Evid.],  189. 

*  "  It  is  not  because  facts  are  admitted  that  it  is  therefore  for  the  judge  to  say  what 
the  decision  upon  them  should  be.  If  the  facts  which  are  admitted  are  capable  of  two 
equally  possible  views,  which  reasonable  people  may  take,  and  one  of  them  is  more  con« 
slstent  with  the  case  for  one  party  than  for  the  other,  it  is  the  duty  of  the  jydge  to 
let  the  jury  decide  between  such  conflicting  views."  Bowen,  L.  J.,  in  Davey  u.  London 
&  S.  W.  Ry.  Co.,  12  Q.  B.  D.  70,  76  (1883).  In  citing  this  passage  with  approval, 
Williams,  J.,  in  Pearce  v,  Lansdowne,  69  L.  T.  Rep.  316  (1893),  said:  "I  do  not  be« 
lieve  that  because  the  facts  are  admitted  the  functions  of  the  jury  as  to  drawing  infer- 
ences from  them  are  altered  at  all." 

*  As  in  determining  what  was  covered  by  the  word  **  place,"  in  a  statute  forbidding 
betting  in  any  **  house,  office,  room,  or  other  place  ; "  a  matter  which  was  the  subject 
of  elaborate  discussion  by  six  judges,  and  of  dissent,  in  Powell  v.  Kempton  Park  Co.» 
[1897]  2  Q.  B.  242. 

*  Fol.  186  b. 
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And  again,  1^  "If  tho  jurors  state  the  fact  as  it  is  {faetum  narrao<rinl  ncut  reritat  se 
habuerU)f  and  afterwards  judge  the  fact  according  to  their  statement  of  it,  and  err, 
they  make  a  mistaken  judgment  rather  than  a  false  one,  since  they  go  upon  a  belief 
that  such  a  judgment  follows  such  a  fact." 

Bracton  uses  the  expression  *'  they  judge  the  fact."  We  can  observe  the  real  nature 
of  this  operation  by  looking  at  the  case  of  exi)ert  witnesses  to  fact.  What  is  their 
function  f  It  is  just  this,  of  judging  facts  and  interpreting  them.  They  are  called  in 
because,  being  men  of  skill,  they  can  interpret  phenomena  which  other  men  cannot,  or 
cannot  safely,  interpret.  They  "judge  "  the  phenomena,  the  appearances  or  facts  which 
are  presented  to  them,  and  testify  to  that  which  in  truth  these  signify  or  really  are  ; 
they  estimate  qualities  and  values.  We  say  that  they  testify  to  opinion.  In  truth, 
they  are  "judging "  something,  and  testifying  to  their  conclusion  upon  a  matter  of 
fact.  It  is  perfectly  well  settled,  in  our  law,  and,  as  it  would  seem,  elsewhere,*  that  such 
opinions  or  judgments  are  merely  those  of  a  witness  ;  they  are  simply  to  aid  the  final 
jndges  of  fact,  and  not  to  bind  them.  The  last  judgment  is  still  for  the  jury,  or  other 
judge  of  fact ;  *  that  judgment  is  not  one  of  law.  In  Germany,  this  discrimination  is 
clearly  expressed  :  "£xperts  judge  only  of  the  relation  of  phenomena  perceived  by 
the  senses  to  general  rules  of  their  art  or  science ;  but  not  at  all  of  the  relation  of  a  fact 
to  legal  rules  (RechtawahrheiUn) ;  that  is  merely  the  judge*s  affair.  ...  In  contrast 
with  his  judgment,  what  the  expert  decides  is  simply  a  fact ;  it  is  no  more  nor  less 
than  a  mere  witness's  declaration ;  and  this  fact,  like  every  other,  the  judge  has  to 
refer  to  the  appropriate  rule  of  law.  For  this  reason  experts  are  called /u^teu  /ocft,  — 
jiidioeB  as  opposed  to  ordinary  witnesses,  jvdiees  faeti,  because  they  do  not  judge  as  to 
the  law,  but  their  judgment  or  opinion  only  gives  as  its  result  a  fact.*'^ 

We  have  thus  noticed  a  tertium  quid,  the  process  of  reasoning,  which  we  have  set 
aside  as  relating  to  processes  and  methods  in  arriving  at  law  or  fact.  Another  thing 
was  brought  to  notice  in  the  passage  from  Littleton's  case,*  and  is  constantly  present- 
ing itself,  namely,  "matter  of  evidence."  The  jury,  it  was  there  said,  "are  not  [by  a 
special  verdict]  to  leave  matter  of  evidence  to  the  court  to  adjudge ; "  they  are  them- 
selves "  to  adjudge  upon  that  evidence  concerning  matter  of  fact." 

Now,  "  matter  of  evidence  "  is  here  discriminated  from  "  matter  of  fact."  Of  course 
it  is  not  to  be  classed  with  "matter  of  law,"  and  although  properly  designated,  in 
ordinary  cases,  as  "  matter  of  fact,"  it  is  not  matter  of  fact  in  the  sense  which  is  spe- 
cially involved  in  the  present  discnssion.  What,  then,  is  it  ?  It  is  something  inciden- 
tal, subsidiary,  belonging  where  the  matter  of  reasoning  belongs.  Indeed,  it  is  only 
the  material  and  basis  for  reasoning.  When  it  is  said  that  fact  is  for  the  jury,  the  fact 
intended,  as  we  have  seen,  is  that  which  is  in  issue,  the  ultimate  fact,  that  to  which 

1  Fol.  290  b. 

*  "  It  is  not  true,  as  is  so  generally  claimed,  .  .  .  that  on  the  Continent  the  opinion 
of  the  expert  is  binding  on  the  court  ...  I  do  not  find  it  to  be  the  case  by  law, 
anywhere,  that  the  opinion  of  the  expert  may  encroach  on  the  functions  of  the  court, 
whatever  the  result  attained,  due  to  jilacing  the  expert  in  a  more  responsible  and  trust- 
worthy position,  may  be.  Obermeyer's  book  teaches  this  doctrine  throughout,  and  all 
the  codes  I  have  seen,  or  seen  quoted,  so  provide.  For  instance.  Ait.  828  of  the 
[FrenclJ  Code  de  proe, :  Les  juges  ne  soint  catreinis  A  suivre  Vavis  des  experts,  si  lew 
conviction  8*y  oppose.  .  .  .  See  also  Art.  877  of  the  Code  of  the  German  empire."  — 
Clemens  Herschel,  Experts  in  Judicial  Inquiries.  Boston,  Alfred  Mudge,  Printer, 
1886. 

'  Head  v.  Hargrave,  105  U.  S.  45 ;  Olsen  v.  Gjertsen,  42  Minn.  407  (1890) ;  and  so 
in  France,  Bonnier,  Preuves,  5th  ed.  s.  119. 

*  Dr.  W.  H.  Puchta  in  ZeitsehH/t  fUr  CivUrechi  und  Prozess,  iii.  67.  Compare  Das 
Archiv.  fUr  die  OivUistische  Praxis,  xxvi.  255-6.  For  these  and  some  other  German 
references  I  am  indebted  to  my  friend,  Mr.  Fletcher  Ladd.  See  also  Bonnier,  Preuves, 
uhi  supra.  There  was  formerly  a  maxim  Periti  potius  judices  sunt  quam  testes.  — 
Herschel,  ubi  supra. 

6  Supra,  189. 
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the  law  directly  annexes  conseqaenoes,  that  thing  which,  in  a  special  verdict,  the  jary 
must  plainly  find,  and  not  leave  to  the  court  to  find.  Ibsucs  are  not  taken  upon  evi- 
dentui  matter.  Of  evidence,  the  same  thing  is  to  he  said  which  we  have  ali'eady  said 
of  the  reasoning  that  is  founded  upon  it ;  namely,  that  it  is  for  hoth  court  and  jury, 
according  as  either  has  occasion  to  resort  to  it.  .  .  . 

Turning  hack,  now,  from  these  old  conceptions  to  our  own,  we  may  ohserve  again 
that  while,  of  course,  there  are  rules  and  laws  of  procedure,  and  while,  of  course,  these 
are  to  he  ascertained  hy  the  judges,  they  are  not  what  is  meant  (still  less  is  meant  a 
mode  of  trial)  when  we  contrast  the  law  and  fact  that  are  blended  in  the  issue.  There 
the  conception  of  law  is  purely  that  of  the  substantive  law  which  is  applicable  to  the 
*'  facts,"  namely,  the  ultimate  liicts  that  are  in  question,  —  of  the  legal  consequences 
and  implications  that  are  bound  up  with  these  facts. 

And  we  may  also  remark  again  that  equally  the  topics  of  evidence  and  of  reasoning, 
dealing,  as  they  do,  with  the  processes  and  methods  of  our  modem  *'  trials,"  and  being, 
as  they  are,  a  part  of  ih€  machinery  and  procedure  hy  which  these  trials  reach  their 
ends,  belong  one  side  of  our  subject. 

We  have  now  made  our  definitions  and  principal  discriminations.^  But,  as  I  said 
at  the  outset,  the  allotment  to  the  jury  of  mattere  of  fact,  even  in  the  strict  sense  of 
fact  which  is  in  issue,  is  not  exact.  The  judges  have  always  answered  a  multitude  of 
questions  of  ultimate  fact,  of  fact  which  forms  part  of  the  issue.  It  is  true  that  this  is 
often  disguised  by  calling  them  questions  of  law.  In  the  elaborate  and  carefully  prs« 
pared  codification  of  the  criminal  law,  which  has  long  been  pending  in  the  British 
Parliament,  we  are  told,  of  ''attempts  to  commit  offences,"  that  "  the  question  whether 
an  act  done  or  omitted  with  intent  to  commit  an  offence  is  or  is  not  only  preparation 
.  .  .  and  too  remote  to  constitute  an  attempt  ...  is  a  question  of  law."'  In  a  valu- 
able letter  of  Chief  Justice  Cockbum,  addressed  to  the  Attomey-Glenera],  and  com- 
menting on  the  Draft  Code,'  he  justly  criticised  this  passsge:  *'  To  this  I  must  strenu- 
ously object.  The  question  is  essentially  one  of  fact,  and  ought  not,  because  it  may  be 
ooe  which  it  may  be  better  to  leave  to  the  judge  to  decide  than  to  submit  it  to  a  jury, 
to  be,  hy  a  fiction,  converted  into  a  question  of  law.  .  .  .  The  right  mode  of  dealing 
with  a  question  of  fact  which  it  is  thought  desirable  to  withdrew  from  the  jury  is  to 
say  that  it  shall,  though  a  question  of  fact,  be  determined  by  the  judge."  The  same 
sort  of  thing  which  is  thus  objected  to  is  extremely  common  in  judicial  language 
here.*  .  .  . 


Under  this  same  head,  I  may  mention  the  demurrer  upon  evidence.  Very  soon,  as 
it  seems,  after  the  general  practice  began  of  allowing  witnesses  to  testify  to  the  jury, 
this  interesting  contrivance  for  eliminating  the  jury  came  into  existence.  Such  de- 
murrers, like  others,  raised  only  an  issue  in  law.  They  had  the  effect  to  withdrew 
from  the  jury  all  consideration  of  the  facts,  and,  in  their  pure  form,  to  submit  to  the 
court  two  questions,  of  which  only  the  second  was,  in  strictness,  a  question  of  law  ; 
namely,  whether  a  verdict  for  the  party  who  gave  the  evidence  could  be  given,  (a)  as 
a  matter  of  legitimate  inference  from  the  evidence  ;  (6)  as  a  matter  of  law.  Of  this 
expedient  I  do  not  observe  any  mention  earlier  than  the  year  1456.*    Near  the  end 

^  As  regards  what  are  called  mixed  questions  of  law  and  fact,  see  Pr.  Tr.  Ev.  225,  251. 
^  Report  of  Criminal  Code  Bill  Commission  (1879),  Draft  Code,  s.  74. 
>  Dated  June  12,  1879,  and  printed  by  order  of  the  House  of  Commons. 

*  As  when  we  are  told :  "  I  apprehend  that  whether  an  instrument  of  writing  be 
under  seal  or  not,  is  a  qnestion  of  law,  to  be  solved  by  the  court  from  the  inspection 
of  the  instrument  itself."  —  Kennedy,  J.,  for  the  court,  in  Duncan  v.  Duncan,  1  Watts, 
322,  325. 

*  Y.  B.  34  H.  YI.  86,  7.  It  is  interesting,  leas  than  a  century  and  a  half  later,  to 
observe  Bacon's  conceptions  about  evidence  and  demurren  upon  evidence.  In  his 
Maxims  of  the  Law«  Bieg.  III.,  in  discussing  the  rule  that  words  are  taken  strictly, 
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of  the  last  centary  demurren  upon  evidence  got  their  death  blow  in  England,  by  the 
decision  in  the  case  of  Gibson  v.  Hunter,  carrying  down  with  it  also  the  great  case  of 
Lickbarrow  v.  Mason,  which,  like  the  former,  had  come  np  to  the  Lords  upon  such  a 
demurrer.^  It  was  there  held  that  in  cases  of  complication  or  uncertainty  in  the  evi- 
dence, the  party  demurring  must  si)ecify  upon  the  record  the  facts  which  he  admits. 

This  decision  got  rid  of  the  first  question,  at  least  of  its  chief  difficulties,  and  left 
only  the  second.  It  compelled  the  demurring  party  to  abandon  wholly  a  notion,  which 
seems  to  have  existed  in  the  profession,  that  by  this  proceeding  he  was  shifting  to  the 
court  the  duty  of  "judging  the  facts,"  and  was  thus  avoiding  the  uncertainties  of  the 
jury.  Always  it  had  been  the  theory  of  this  soil  of  demurrer  that  the  demurring  party 
admitted  all  the  evidence  of  the  other  side,  and  all  the  conclusions  therefrom  which  a 
jury  might  lawfully  and  rightly  reach.  As  regards  conclusions  of  fact,  the  whole  field 
of  rational  inference  was  open  to  a  jury,  and  a  demurrer  admitted  all  that  could  ration- 
ally be  found  against  the  party  demurring.  The  decision  in  Gibson  v.  Hunter,  so  far 
as  the  advisory  opinion  of  the  judges  may  be  thought  to  give  the  true  reasons  for  it 
(for  this  is  all  we  have  to  go  by),  had  this  effect :  namely,  it  compelled  the  parties  to 
reach  an  agreement  and  siiecification  as  to  what  was  thus  admitted  by  the  demurrer, 
before  the  case  came  to  the  court  in  banc.  The  rule  now  laid  down  had  the  effect  to 
adjust  below,  before  the  single  judge,  all  debate  over  this  question ;  the  demurring 
paily  was  required  to  say,  at  that  stage,  exactly  what  he  was  admitting ;  the  single 
judge  miglit  compel  a  joinder  in  demurrer,  when  proper  admissions  were  made,  and 
might  compel  the  making  of  proper  admissions  by  allowing  a  refusal  to  join.  And 
thus  it  was  made  sure  that  when  the  upper  court  received  the  case,  it  came  to  them 
purged  of  mere  questions  of  general  reasoning,  with  all  the  inferences  of  fact  stated. 

It  will  easily  be  perceived  that  a  demurrer  upon  evidence  left  open  no  question 
whatever  in  the  law  of  evidence,  that  is  to  say  of  the  admissibility  of  evidence ;  but 
only,  like  other  demurrers,  questions  of  substantive  law.  As  the  facts  out  of  which 
these  questions  of  law  arose  were  supposed  to  be  admitted,  so  all  questions  relating  to 
the  evidence  of  those  facts  had  become  immaterial.' 

This  piece  of  machinery  had  come  to  seem  a  clumsy,  dilatory,  and  expensive  one. 

against  the  party  who  uses  them,  after  putting  a  case  of  a  demurrer,  and  remarking  the 
liberal  construction  of  the  recorded  evidence,  as  comxMired  with  the  construction  of 
pleadings,  he  goes  on  thus  :  "  And  the  reason  thereof  cannot  be,  because  a  jury  may 
take  knowledge  of  matters  not  within  the  evidence,  and  the  court,  contratiwise,  cannot 
take  knowledge  of  any  matter  not  within  the  pleas :  for  it  is  clear  that  if  the  evidence 
had  been  altogether  remote  and  not  proving  the  issue,  there,  although  the  jury  might 
find  it,  yet  a  demurrer  might  well  be  taken  upon  the  evidence.  But  I  take  the  reason 
of  difference  to  be,  between  pleadings,  which  are  but  openings  of  the  case,  and  evidences, 
which  are  the  proofs  of  an  issue :  for  pleadings,  being  but  to  open  the  verity  of  the 
matter  in  fact  indifferently  on  both  parts,  have  no  scope  and  conclusion  to  direct  the 
construction  and  intendment  of  them,  and  therefore  must  be  certain  ;  but  in  evidence 
and  proofs,  the  issue,  which  is  the  state  of  the  question  and  conclusion,  shall  incline 
and  apply  all  the  proofs  as  tending  to  that  conclusion.  Another  reason  is,  that  plead- 
ings  must  be  certain,  because  the  adverse  party  may  know  whereto  to  answer,  or  else 
he  were  at  a  mischief ;  which  mischief  is  remedied  by  demurrer  but  in  evidence,  if  it 
be  short,  impertinent,  or  uncertain,  the  adverse  party  is  at  no  mischief,  because  it  is  to 
be  thought  the  jury  will  pass  against  him  :  yet,  nevertheless,  because  the  juiy  is  not 
compellable  to  supply  the  defect  of  evidence  out  of  their  own  knowledge,  though  it  be 
in  their  liberty  so  to  do,  therefore  the  law  alloweth  a  demurrer  upon  evidence  also." 

1  Gibson  v.  Hunter,  2  H.  BL  187  ;  Lickbarrow  v.  Mason,  ib.  211.  See  I^rd  Black- 
burn's comments  on  these  cases  in  Sewell  v,  Burdick,  10  App.  Cas.  74,  99  (1884). 

*  "  For  a  demurrer  upon  evidence  goes  to  the  law  upon  the  matter,  and  not  to  the 
truth  of  the  fact,  for  it  admits  that  to  be  true,  but  denies  the  operation  of  the  law 
thereupon."  Lewis  v.  Lark,  Plowden,  408,  411  (1571)  ;  Fitzharris  v.  Boiun,  1  Lev. 
87  (1662) ;  Gibson  v.  Hunter,  2  H.  Bl.  187  (1798). 
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It  stopped  the  trial,  and  required  an  entry  on  the  record  of  all  the  evidence.  And  so, 
when  oDce  the  demurring  party  was  driven  from  his  vague  expectations  of  getting 
something  out  of  a  court,  in  the  considering  of  his  evidence,  which  he  might  not  get 
from  a  jury  ;  when  once  it  was  forced  clearly  njion  his  attention,  that,  not  only  did  a 
demurrer  upon  evidence  commit  him  irrevocably  to  all  those  inferences  from  the 
evidence  which  were  most  unfavorable  to  him,  but  that  he  must  set  these  conclusions 
all  down  in  writing  beforehand,  then  this  ancient  instrument  of  justice  fell  wholly  into 
disuse  in  England.^  It  had  survived  its  usefulness  and  must  give  place  to  shorter  and 
more  efficient  ways  of  serving  the  necessities  of  a  new  generation.  It  had  come  into 
existence  at  a  time  when  the  general  introduction  of  witnesses  to  the  jury  and  the 
requirement  that  evidence  must  be  given  to  them  publicly  in  open  court,  had  wrought 
the  first  revolution  in  this  great  mode  of  trial.  As  that  change  had  given  new  effect 
to  the  attaint  by  making  it  certain  that  the  jury  were  not  ignorant  of  the  matters 
presented  to  them,  so  the  demurrer  upon  evidence  had  operated  still  further  to 
moderate  their  "  unchartered  freedom."  It  enabled  a  party  to  secure  definiteness  to 
the  body  of  evidence  which  he  had  to  reckon  with.  By  admitting  all  that  lus  adver- 
sary alleged,  setting  it  down  upon  the  record  and  appealing  to  the  law  as  arising  out  of 
these  facts  and  the  just  inferences  from  them,  he  escaped  from  the  operation  of  a  jury's 
caprice,  and  from  any  resort  on  their  part  to  that  unknown  mass  of  possible  knowledge 
which  continued  for  centuries  to  be  open  to  them.  True,  no  man  could  be  compelled 
to  give  up  a  jury,  while  anything  remained  to  be  tried ;  but  when  he  had  put  in  hia 
evidence  and  stopped  ;  and  when  his  adversary  had  admitted  it  all,  and  all  that  legitt 
mately  followed  from  it,  there  was  nothing  to  go  to  a  jury ;  he  might  justly  be  re- 
quired to  join  in  the  demurrer.  A  jury,  in  those  dsys,  it  is  true,  might,  perhaps,  out 
of  their  own  knowledge,  supply  other  facts  that  would  help  out  this  evidence  ;  and  so 
a  party  might  be  thought  to  lose  somethings  when  driven  to  join.  But,  as  Lord  Bacon 
said  : '  "  Because  the  jury  is  not  compellable  to  supply  the  defect  of  evidence  out  of 
their  own  knowledge,  though  it  be  in  their  liberty  so  to  do,  therefore  the  law  alloweth 
a  demurrer  upon  evidence  also." 

Lasting  over  into  an  age  when  the  attaint  was  obsolete ;  when  juries  could  no  longer 
act  upon  what  was  privately  known  to  them,  but  only  on  what  was  publicly  given  in 
court ;  when  their  excesses  in  dealing  with  evidence  were  guarded  against  by  new  trials, 
and  reservations  at  nisi  priiia^  and  a  freer  use  of  simple  motions  to  the  court ;  this  old 
demurrer  easily  submitted  to  a  new  shock,  and  died  out.  That  the  rule  in  Gibson  v. 
Hunter  was  a  novelty  is  fairly  plain  from  the  case  of  Cocksedge  ».  Fsnshaw,*  t<»n  years 
earlier.     The  rule  was  not  always  followed  in  this  country ;  but  the  fact  that  it  was  a 

1  For  the  misconception  sometimes  entertained  as  to  the  length  to  which  the  ad- 
minions  of  a  demurrer  upon  evidence  went,  see  the  discussion  in  Cocksedge  v.  Fanshaw, 
1  Doug.  119  (1779-1783).  In  that  case  Davenport,  for  the  party  demurring,  "in- 
sisted that,  although  a  demurrer  to  evidence  admits  the  truth  of  all  the  particular  facts, 
it  does  not  admit  the  conclusions  in  point  of  fact>  more  than  those  in  point  of  law, 
which  the  party  offering  the  evidence  contends  for.  .  .  .  That,  in  this  respect,  the 
effect  of  such  a  demurrer  differs  from  a  special  verdict,  and  that  it  may  be  used  where 
the  party  demurring  is  unwilling  to  trust  the  jury  with  the  inference  in  point  of  fact" 

As  to  the  effect  of  the  rule  in  Gibson  v.  Hunter,  see  Lord  Blackburn's  remarks  in 
the  House  of  Ijords,  in  Sewell  e.  Burdick,  10  App.  Cas.  74,  99  (1884).  Of  the  famous 
opinion  of  Chief  Justice  Eyre  Lord  Blackburn  says :  *'  He  explains  it  [the  demurrer], 
and  states  his  very  confident  ex[iectations  (which  have  been  justified  by  the  result)  that 
no  demurrer  on  evidence  would  again  be  brought  liefore  the  House." 

An  unfortunate  and  never  corrected  misprint  in  the  opinion  of  C.  J.  Eyre  mHy 
properly  be  mentioned  here.  At  p.  207  of  2  H.  Blackstone,  where  the  opinion  reads, 
"  If  the  party  who  demurs  will  sdmit  the  evidence  of  the  fact,  the  evidence  of  which 
fact  is  loose  and  indeterminate,"  etc.,  obviously  the  word  "evidence,"  above  printed 
in  italics,  should  be  "existence." 

*  fhipra  [Prel.  Treat.  Evid.],  284  n. 

»  1  Doug.  119  (1779-1788). 
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Dovelty  was  sometimes  not  understood.^  Here  also  demurrei-s*  to  evidence  are  mainly 
obsolete  ;  what  is  called  by  this  name  now  is  often  a  very  different  thing. 

In  handling  this  keen-edged  instrument,  it  is  more  than  likely  that  the  just  line 
between  the  duties  of  court  and  jury  was  often  overstepited  by  assuming  that  what  the 
court  thought  the  right  inference  was  the  only  one  allowable  to  the  jury.  Nothing,  as 
has  been  said  already,  is  more  common,  even  to-day,  than  the  assumption  that  only  a 
question  of  law  remains,  when,  in  reality,  the  most  important  inferences  of  fact  are 
still  to  be  drawn.  In  this  way  much  which  belongs  to  the  juiy  remains  in  the  hands 
of  the  judges,  or  passes  over  to  them  unnoticed. 

Before  passing  from  questions  of  fact,  let  me  turn  again  for  a  moment  to  that  class 
of  what  are  called  *' mixed  questions  of  law  and  fact,"  such  as  negligence,  which  are 
nowadays  referred  to  the  jury.  We  have  found  no  occasion  to  speak  of  them  as  any- 
thing other  than  mere  mattera  of  fact.  The  circumstance  that  in  order  to  deal  with 
them  it  is  necessaiy  to  know  what  the  legal  definition  is,  does  not  really  affect  the 
matter;  nor  that  the  definition  is  more  or  less  difficult  to  apply.'  It  is  sometimes 
necessary  that  the  jury  should  be  advised  as  to  the  onlinary  definitions  of  the  dic- 
tionaries ;  but  this  is  needed  only  to  give  precision  to  their  inquiry  ;  it  does  not  alter 
the  nature  of  it.  So  of  any  legal  definition.  The  meaning  of  "  burning,"  in  the  law 
relating  to  arson,  is  a  highly  technical  one;  and  so  of  **  breaking  and  entering,"  in 
burglary ;  because  a  definition  must  be  given,  is  it  any  the  less  a  simple  question  of 
fact  whether  an  accused  person  has  burned,  or  broken  and  entered  a  given  house ! 
And  so  of  such  questions  as  title  to  property,  or  insanity.  Equally,  where  the  courts 
or  statutes  have  fixed  the  legal  standard  of  reasonable  conduct,  e,  g.^  as  lx>ing  that  of 
the  prudent  man,  and  have  no  exacter  rule,  the  determination  of  whether  any  given 
behavior  conforms  to  it  or  not  is  a  mere  question  of  fact.'  It  is  not  a  question  of  law ; 
because  there  is  no  rule  in  question.  That  in  reaching  their  conclusion  the  juiy  must 
reason,  and  must  "judge  the  facts,"  is  not  material,  as  we  have  already  seen  ;  always  they 
must  do  that ;  the  difference  in  this  respect  between  these  cases  of  reasonableness  and 
others  Is  simply  one  of  more  or  less.^  It  is,  indeed,  to  be  recognized,  as  we  have  seen, 
that  such  questions  become,  from  time  to  time,  the  subject  of  more  Hpecific  legal  rule  or 
definition,  as  in  the  case  of  notice  of  the  dishonor  of  a  bill  of  exchange.^    But  where 

1  Patrick  V.  Halleck,  1  Johns.  241  (1806)  ;  Whittington  r.  Christian,  2  Randoli>h, 
857-8  (1824)  ;  Trout  u.  R  R.  Co.,  23  Gratt.  619-20,  635-40  (1873).  See  the  cases 
on  this  subject  in  Thayer's  Cases  on  Evidence,  210-238  [2d  ed.  210-229]. 

*  See,  for  example.  People  ».  Hawkins,  109  N.  Y.  411  ;  Pearce  v.  Lansdowne,  69 
L.  T.  Rep.  316.     Supra  [Prel.  Treat.  Evid.],  225. 

*  Eaton  V,  South  by,  Willea,  131 ;  MeLanahan  v.  Univ.  Ins.  Co.,  1  Peters,  170, 
186 ;  Raskins  v.  Ham.  Co.,  6  Gray,  432;  and  as  to  some  similar  matters  compare 
Story,  J.,  for  the  court,  in  MeLanahan  v.  The  Universal  Ins.  Co.,  1  Peters,  170,  184 
(1828)  :  *'  What  is  a  competent  crew  for  the  voyage  ;  at  what  time  such  crew  should 
be  on  board ;  what  is  proper  pilot  ground  ;  what  is  the  course  and  usage  of  trade  in 
relation  to  the  master  and  crew  being  on  board  when  the  ship  breaks  ground  for  the 
voyage,  —  are  questions  of  fact,  dependent  upon  nautical  testimony,  and  are  incapable 
of  being  solved  by  a  court,  without  a.ssuming  to  itself  the  province  of  a  jur}',  and 
judicially  relying  on  its  own  skill  in  maritime  affairs."  Irwin  v.  Williar,  110  U.  S. 
499. 

*  Vaughan,  C.  J.,  in  Bushell's  case  (Vanghan,  p.  142),  in  speaking  of  the  ordi- 
nary sort  of  question,  .<tfiys :  "The  verdict  of  a  jury  and  evidence  of  a  witness  are 
very  different  things  in  the  truth  and  falsehood  of  them.  A  witness  swears  but  to 
what  .  .  .  hath  fallen  under  his  senses.  But  a  juryman  swears  to  what  he  can  infer 
and  conclude  from  the  testimony  of  such  witnesses  by  the  act  and  force  of  his  under- 
standing to  be  the  fact  inquired  after,  which  differs  nothing  in  the  reason,  though 
much  in  the  punishment,  from  what  a  judge,  out  of  various  cases  considered  by  him, 
infers  to  be  the  law  in  the  question  before  him." 

»  Supra  [Prel.  Treat.  Evid.],  216,  226. 
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that  has  taken  place,  all  that  has  happened  is  a  change  in  the  legal  rale  ;  the  rule  of 
*'  reasonableness "  is  either  dlsplace<l  or  narrowed.  When  ouce  the  exacter  rule  is 
known,  what  is  left  to  be  ascertained,  in  order  that  the  rate  may  be  applied,  is  none 
the  less  a  mere  question  of  fact. 

A  remark  of  Austin  on  this  subject  has  been  already  referred  to.  He  said  : ' 
"  What  can  be  more  indefinite  .  .  .  than  the  expressions  reaaonable  time,  reasonable 
notice,  nnsonahU  diligence  I  .  .  .  The  difficulty  .  .  .  arises  from  the  vagueness,  or 
indefiniteness  of  the  terms  in  which  the  definition  or  rale  is  inevitably  conceived. 
And  this,  I  suppose,  is  what  people  were  driving  at  when  they  have  agitated  the 
very  absurd  inquiry  whether  questions  of  this  kind  are  questions  of  law  or  of  fact. 
Tlie  troth  U  that  they  are  questions  neither  of  law  nor  of  fact.  •  .  .  The  difficulty 
is  ...  in  determining  not  what  the  law  is,  or  what  the  fact  is,  but  whether  the 
given  law  is  applicable  to  the  given  fact'*  In  this  passage  the  matter  seems  to  be 
dealt  with  too  shortly.  In  such  cases  not  only  is  it  true  that  the  tribunal,  jury  or 
court,  has  occasion  to  "judge  the  evidence,"  and  to  resort,  in  doing  so,  to  its  fund 
of  general  experience,  but  also  it  must,  as  Austin  says,  apply  the  law  to  the  facts* 
That  function,  it  is  trae,  whenever  the  facts  and  all  just  inferences  of  fact  are  once 
ascertained,  belongs,  in  strictness,  to  the  court ;  and  if,  at  the  outset,  both  sides 
admit  all  these  things,  there  is  nothing  for  a  jury  to  do.  In  such  a  case  the  ques* 
tions  raised  in  the  application  of  the  law  to  the  facts  are  questions  of  law;  namely, 
(1)  whether  there  be  any  rale  of  law  applicable  to  these  facts,  any  legal  consequences 
attach»l  to  them,  5r  any  legal  implications  involyed  in  them  ;  and  (2)  if  so,  what  t 
But  until  they  are  fully  known,  the  occasion  for  applying  the  law  to  them  has  not 
arisen.  And  whenever  a  jury  has  to  be  called  in  to  ascertain  the  facts,  that  body  has, 
almost  always,  the  right  to  give  a  general  venlict,  compounded  of  law  and  fact ;  and 
so,  subject  to  the  instractions  of  the  court,  adapte<l  beforehand  to  different  suppositions 
and  contingencies,  and  subject  also  to  the  court's  revision  of  their  action,  it  is,  in  fact, 
ordinarily,  the  jury  that  has  the  application  of  the  law  to  the  facts.  So  that,  in  tliis 
respect  also,  there  is  nothing  essentially  peculiar  in  this  class  of  cases.  When  the 
rale  of  law  is  expressed  in  a  form  that  takes  up  into  itself  a  non-legal  standard,  as,  in 
laying  down  for  a  rale  of  reasonableness,  the  test  of  what  a  pradent  man  would  do  in 
any  given  circumstances,  obviously,  before  the  rule  can  be  applied,  this  question  of 
what  such  a  man  would  do  has  to  be  answered,  —  a  question  of  fact,  a  question  for 
which  there  is  no  legal  test ;  and  that  question,  when  part  of  the  issue,  is  properly 
for  the  jury.'  In  determining  reasonable  and  probable  cause  in  actions  for  malicious 
prosecutions,  as  we  see,  it  has  been  retained  by  the  courts  ;  *  but  whenever  such  ques- 
tions do  go  to  the  jury,  the  application  of  the  rale  of  law  also  falls  to  their  lot,  for  the 
reason  that  this  process  must  await  their  determination  upon  disputed  facts,  and 
because  it  is  their  right,  at  common  law,  here  as  elsewhere,  to  give  a  general 
Terdict. 

It  seems,  therefore,  to  be  trae,  notwithstanding  Austin's  remark,  that  questions  of 
reasonable  conduct,  while  requiring  a  *' judgment "  of  the  evidence,  and  the  application 
of  the  rale  of  law  to  the  facts,  submit,  none  the  less,  to  a  classification  as  questions  of 
fact,  —  sometimes  fact  for  the  court,  but  generally  fact  for  the  jury,  —  Thayer,  PreU 
Treat.  EvicL  188-187,  18»-197,  201-202,  284-239,  24^258.* 

^  Jnrispradence,  vol.  t.  236  (ed.  1873). 

«  Supra  [PreL  Treat  Evid.],  228. 

«  Supra  [Prel.  Treat  Evid.^  221. 

*  For  the  doctrine  as  to  court  and  jury  in  deciding  on  \^t  factum  of  a  statute,  and 
as  to  the  use  of  juries  by  courts,  in  an  advisory  capacity,  see  Prel.  Treat  Evid. 
257-262.  —  Ej). 
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BARTLEIT  v.   SMITH. 
Exchequer.     1843. 

[ReporUd  11  i/.  &  JV,  483.] 

Assumpsit  by  the  indorsee  against  the  drawer  of  a  bill  of  exchange. 
The  declaration  stated,  that  the  defendants,  on  &c.,  made  their  cer- 
tain bill  of  exchange  in  writing,  and  directed  the  same  to  Mr.  John  E. 
Butcher,  Dublin,  and  thereb}'  required  the  said  J.  E.  Butcher  to  paj'  to 
the  order  of  the  defendants,  in  London,  the  sam  of  £17.  It  then 
alleged  the  indorsement  of  the  bill  to  the  plaintiffs. 

The  defendant,  b}*  his  pleas,  denied  the  drawing  and  indorsement. 

At  the  trial  before  the  under  sheriff  of  Middlesex,  the  bill,  when  pro- 
duced, appeared  to  be  drawn  in  Dublin,  paj-able  in  London,  and  was 
stamped  as  a  foreign  bill.  On  the  plaintiffs  counsel  proposing  to 
read  it  in  evidence,  the  defendant's  counsel  objected,  on  the  ground 
that,  although  the  bill  purported  to  be  drawn  in  Dublin,  it  was  in 
fact  drawn  in  London,  and  being  therefore  an  inland  bill,  required  a 
higher  stamp  ;  and  proposed  to  give  evidence  of  that  fact  The  under- 
sheriff  however  snid,  that  as  the  bill  was  not  objectionable  on  the  face 
of  it,  he  should  allow  the  case  to  proceed ;  on  which  the  defendant's 
counsel  addressed  the  jur,y,  and  afterwards  adduced  evidence  to  show 
that  at  the  time  the  bill  bore  date,  the  drawer  was  in  Ix)ndon  ;  where- 
upon the  under-sheriff  left  it  to  the  jurj*  to  sa}'  whether  the  bill  was 
drawn  in  London  or  Dublin,  but  reserved  leave  to  the  defendants  to 
move  to  enter  a  nonsuit,  if  this  Court  should  think  he  ought  to  have 
received  the  evidence  in  the  fii*st  instance,  and  to  have  decided  upon  it. 
The  jury  having  found  a  verdict  for  the  plaintiff, 

R.  V,  Richards^  on  a  former  da}'  in  this  Term,  obtained  a  rule  for 
a  nonsuit  accordingly. 

Crowder  and  Hughes  showed  cause. 

Lord  Abinger,  C.  B.  I  am  of  opinion  that  this  nile  must  be  made 
absolute  for  a  new  trial,  but  not  to  enter  a  nonsuit.  All  questions  re- 
specting the  admissibilit}'  of  evidence  are  to  be  determined  by  the 
judge,  who  ought  to  receive  that  evidence,  and  decide  upon  it  without 
an}''  reference  to  the  jur3\  In  all  cases  where  an  objection  is  made  to 
the  competency  of  witnesses,  any  evidence  to  show  their  incompetency 
must  be  received  by  the  judge,  and  adjudicated  on  b}-  him  alone.  So, 
in  the  present  case,  evidence  offered  to  impeach  the  admissibilit\*  of  the 
bill,  on  the  ground  that  it  was  improperl}'  stamped,  should  have  been 
received  by  the  judge,  and  determined  by  him  before  the  bill  was  al- 
lowed to  be  read  to  the  jury.  When  the  objection  was  made  that  the 
bill  bore  a  wrong  stamp,  the  under-sheriff  ought  to  have  received  the 
evidence  to  impeach  it,  before  he  allowed  the  bill  to  be  read ;  and  it 
was  for  him  to  say  whether  the  evidence  adduced  for  the  purpose  was 
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such  as  to  satisfy  him  or  not  The  evidence  tendered  was  for  the  par- 
pose  <^  sliowing  that  the  bill  ought  not  to  be  read  at  all ;  and  if  the 
under-sheriff  rejected  it  in  the  first  instance^  he  ought  not  to  have  re- 
ceived it  afterwards  and  submitted  it  to  the  Jury.  There  ought,  there- 
fore,  to  be  a  new  trial. 

Pabke,  B.  —  I  am  of  the  same  opinion.  All  preliminar}*  matters  of 
this  kind  are  to  be  determined  by  the  judge,  not  by  the  jury.  I  well 
recollect  tiie  case  of  Major  Campbell,  who  was  indicted  for  murder  in 
Ireland ;  and  on  a  dying  declaration  being  tendered  in  evidence,  the 
judge  left  it  to  the  jury  to  say  whether  the  deceased  knew,  when  he 
made  it,  that  he  was  at  the  point  of  death.  The  question  as  to  the 
propriety  of  the  course  adopted  in  that  case  was  sent  over  for  the  opin- 
ion of  the  English  judges,  who  returned  for  answer  that  the  course  taken 
was  not  the  right  one,  and  that  the  judge  ought  to  have  decided  the 
question  himself.  There  was  also  a  case  before  m}*self  at  York,  where 
a  witness  was  objected  to  by  a  prisoner  as  incompetent,  and  the  ques- 
tion arose  as  to  the  course  to  be  adopted  under  such  circumstances :  I 
took  the  opinion  of  all  the  judges  upon  it,  who  held  that  I  ought  to 
have  received  all  the  evidence  advanced,  both  to  impeach  the  competency 
of  the  witness,  and  in  support  of  it,  before  I  allowed  him  to  give  any 
evidence  to  the  jury.  In  like  matter  it  is  for  the  judge  to  say  whether 
an  instrument  which  is  proposed  to  be  given  in  evidence  is  properly 
stamped  or  not,  and  to  decide  upon  the  evidence  respecting  its 
admissibility. 

Alderson,  B.  —  I  am  of  the  same  opinion.  Where  a  question  arises 
as  to  the  admissibility  of  evidence,  the  facts  upon  which  its  admissi- 
bility depends  are  to  be  determined  by  the  judge,  and  not  by  the  jury. 
If  the  opposite  course  were  adopted,  it  would  be  equivalent  to  leaving 
it  to  the  jury  to  sa}*  whether  a  particular  thing  were  evidence  or  not.  It 
might  as  well  be  contended  that  a  judge  ought  to  leave  to  the  jur}'  the 
question,  whether  sufflcient  search  had  been  made  for  a  document  so  as 
to  admit  secondary  evidence  of  its  contents. 

BoLFE,  B.  concurred. 

JiiUe  absolute  for  a  fieuo  tricU,^ 

>  "  It  ifl  the  pforinoe  of  the  jadge  who  presides  at  the  trial  to  decide  all  questions 
on  the  admissibility  of  evidence.  It  is  also  his  province  to  decide  any  preliminary 
questions  of  fact,  however  intricate,  the  solution  of  which  may  he  necessary  to  enable 
him  to  determine  the  other  question  of  admissibility."  —  Per  Metcalf,  J.,  in  Oorton 
T.  Hadsdl  etal.,9  Cosh.  511.  See  also  Com.  v.  Reagan,  56  K.  E.  Rep.  577  (Mass. 
1900).  —  Ed. 
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COMMONWEALTH  v.  ROBINSON. 
Supreme  Judiciai.  Court  of  Massachusetts.     1888. 

[ReporUd  146  Mass.  571.]  ^ 

Indictment  for  the  murder  of  PriDce  Arthur  Freeman  by  poisoning. 
At  the  trial,  before  Field  and  Knowlton,  JJ.,  there  was  evidence 
tending  to  prove  the  following  facts. 

In  February,  1885,  Freeman  occupied  a  tenement  in  South  Boston 
with  his  wife,  Annie  Freeman,  who  was  a  sister  of  the  defendant,  and 
their  two  children.  .  .  • 

The  government  contended — ^and  offered,  for  the  sole  purpose  of 
establishing  the  defendant's  motive  in  killing  Freeman,  evidence  to 
.prove  —  that  prior  to  the  death  of  Annie  Freeman  the  defendant  had 
formed  the  plan  and  intention  of  securing  to  her  own  use  the  $2,000  of 
insurance  [taken  out  for  the  benefit  of  Annie  Freeman],  and  as  a  means 
of  accomplishing  this  result,  and  as  a  part  of  the  scheme,  determined  first 
to  kill  her,  then  to  induce  Freeman  to  make  her  the  beneficiary  under 
the  certificate,  and  then  to  kill  him.  •  .  .  [Such  evidence  was  admitted.] 

The  government  offered  evidence  tending  to  prove  the  death  of  Annie 
Freeman  by  arsenic,  knowingly  administered  by  the  defendant 

The  defendant  objected  to  the  admission  of  this  evidence,  on  the 
ground  that  no  evidence,  and  no  sufiScient  evidence,  had  been  offered 
to  prove  the  alleged  scheme  and  intention  of  the  defendant ;  that  no  suf- 
ficient foundation  had  been  laid  for  the  introduction  of  any  evidence 
relating  to  the  cause  of  the  death  of  Annie  Freeman,  or  the  defendant's 
connection  therewith ;  and  that  it  was  not  competent,  notwithstanding 
an}'  evidence  of  the  scheme  or  intention,  to  prove  the  cause  of  the  death 
of  Annie  Freeman,  or  the  defendant's  connection  therewith ;  but  the 
court  overruled  the  objection,  and  admitted  the  evidence.  .  .  . 

The  jury  returned  a  verdict  of  guilty ;  and  the  defendant  alleged 
exceptions. 

J.  JB.  Goodrich  and  D.  F,  Crane^  for  the  defendant. 

A.  J.  Watermany  Attorney-General  (IL  (7.  JBHsSy  Assistant  Attor- 
ney-General with  him),  for  the  Commonwealth. 

C.  Allen,  J.  ...  In  seeking  a  new  trial  on  account  of  the  admis- 
sion of  this  testimony,  the  argument  of  the  prisoner's  counsel,  briefly 
stated,  is  as  follows :  Preliminary  evidence  must  be  given  to  show  that 
the  acts  offered  to  be  proved  were  done  in  pursuance  and  as  a  part  of 
some  plan  or  scheme  to  accomplish  the  particular  result ;  it  is  the  ex- 
clusive province  of  the  court  to  determine  if  such  evidence  is  suflflcicnt; 
the  decision  of  the  court,  admitting  the  evidence,  is  subject  to  revision 
in  the  present  case,  the  testimony  upon  which  that  decision  was  founded 
having  been  reported  for  the  purj)ose ;  it  is  not  enough  that  there  was 

^  A  part  of  the  case  in  omitted. 
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some  evidence,  but  tbe  preliminary  evidence  must  amount  to  proof;  the 
ruling  of  the  court  did  not  expressly  affirm  the  necessity  of  such  proof, 
that  is,  as  we  uudei'stand  the  argument,  the  necessity  of  such  amount 
or  degree  of  proof;  and  finally,  this  Court,  upon  a  revision  of  the  prc« 
liminary  evidence  reported,  should  now  hold  that  it  was  not  sufficient 
to  warrant  the  iutix>duction  of  evidence  to  show  that  the  prisoner  pois- 
oned her  sister,  Mi*s.  Freeman.  The  last  three  of  these  propositions 
are  the  only  ones  which  neetl  an}'  further  attention. 

A  consideration  of  the  nature  of  the  question  which  is  presented  to 
the  court,  when  it  is  called  upon  to  decide  upon  a  preliminary  question 
of  fact,  in  order  to  determine  whether  offered  evidence  shall  be  received, 
will  show  that  its  determination  i*eachcs  no  further  than  merely  to  de- 
cide whether  the  evidence  may  or  ma^'  not  go  to  the  jur}'.  The  decision 
upon  this  particular  question  of  the  admissibility  of  the  evidence  is  ordi- 
uaril}'  conclusive,  unless  the  judge  sees  fit  to  reserve  or  report  the  ques- 
tion for  future  revision.  Dole  v.  Thurlow^  12  Met  157;  Gorton  y. 
HaOseU^  9  Cush.  508,  511  ;  O'Connor  v.  Hallinan,  103  Mass.  547; 
Walker  v.  Curtis^  116  Mass.  98.  And  in  this  respect  the  rule  is  the 
same  in  criminal  cases.  Commonwealth  v.  HiUa^  10  Cush.  530 ;  Com- 
moHwealth  v.  Mullins^  2  Allen,  295 ;  Commonwealth  v.  Morrell^  99 
Mass.  542 ;  Commonwealth  v.  Culoer^  12G  Mass.  464  ;  Commonwealth 
V.  Grat/,  129  Mass.  474. 

But  where,  in  a  case  like  the  present,  the  admissibility  of  testimony 
de|)ends  upon  the  determination  of  some  pnor  fact  by  the  court,  there 
is  no  rule  of  law  that,  in  order  to  render  the  testimony  admissible, 
such  prior  fact  must  be  established  bj-  a  weight  of  evidence  which  will 
amount  to  a  demonstration,  and  shut  out  all  doubt  or  question  of  its 
existence.  It  is  only  necessar}'  that  there  should  be  so  much  evidence 
as  to  make  it  proper  to  submit  the  whole  evidence  to  the  jury.  The 
fact  of  the  admission  of  the  evidence  b}*  the  judge  does  not  in  a 
legal  sense  give  it  any  greater  weight  with  the  jur}' ;  it  does  not  affect 
the  bui-den  of  proof,  or  change  the  duty  of  the  jury  in  weighing  the 
whole  evidence.  The}'  must  still  be  satisfied,  in  a  criminal  case,  u[>on 
the  whole  evidence,  bej'ond  a  reasonable  doubt.  Ordinarily,  questions 
of  fact  are  exclusively  for  the  jury,  and  questions  of  law  for  the  court. 
But  when,  in  order  to  pass  upon  the  admissibility  of  evidence,  the  de- 
termination of  a  preliminary  question  of  fact  is  necessary,  the  court  in 
the  due  and  orderly  course  of  the  trial  must  necessarily  determine  it,  as 
far  as  is  necessary  for  that  purpose,  and  usually  without  the  assistance, 
at  that  stage,  of  the  jurj*.  If,  under  such  circumstances,  testimony  is 
admitted  against  a  party's  objection,  it  may  often  happen  that  he  may 
still  ask  the  jury  to  disregard  it  .  .  . 

In  all  such  cases,  the  court,  in  deciding  to  admit  the  oflTered  testi- 
mony, does  no  more  than  to  hold  that  enough  has  been  shown  to  make 
it  proper  to  submit  the  testimony  to  the  jury,  leaving  its  weight  and 
credit  for  their  determination.  The  decision  of  the  judge  does  not  re- 
lieve the  party  offering  the  testimony  from  the  necessity  of  establishing 
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every  material  fact  to  the  satisfaction  of  the  jury.  See  also  Common" 
wealth  V.  Scott,  123  Mass.  222,  235  ;  Commonwealth  v.  Waterman,  122 
Mass.  43,  59  ;  Commonwealth  v.  Preece,  140  Mass.  276 ;  Ormsby  v. 
People^  53  N.  Y.  472;  Swan  v.  Commonwealth,  104  Penn.  St.  218; 
1  GreenLEv.  §§  49,  111.  Steph.  £v.  (Chase's  cd.)  art  4.  In  this 
view  of  the  law,  it  was  not  accessary  that  the  court  should  find  that 
the  preliminary  evidence  amounted  to  full  proof,  be3'0ud  a  reasonable 
doubt,  that  the  prisoner  poisoned  her  sister  in  pursuance  of  a  gen- 
eral plan  or  scheme,  in  which  the  poisoning  of  Mr.  Freeman  was  a 
later  step.  .  •  •  Exceptions  overruled} 


PANTON  V.  WILLIAMS. 
Exchequer  Chambeb.     1841. 

[lUparUd  2  Q,  B,  169.] 

Ann  Williams  sued  William  Burton  Panton  for  having  falsely  and 
maliciously,  and  without  any  reasonable  or  probable  cause,  indicted  and 
prosecuted  her,  together  with  Thomas  Williams  and  Ellen  Evans,  at 
the  Central  Ciiminal  Court,  on  two  indictments  for  forgery :  the  first 
indictment  chaining  her,  the  plaintiff  below,  with  having  foiled  a  will 
purporting  to  be  that  of  Jones  Panton,  with  intent  to  defraud  the  said 
W.  B.  Panton,  and  other  persons  named  in  different  counts ;  the  sec- 
ond indictment  charging  her  with  having  forged  a  codicil,  pur[x>rting  to 
be  a  c*odicil  to  the  will  of  Jones  Panton,  with  the  like  intention.  The 
declaration  stated  an  acquittal  of  the  plaintiff  below  on  each  indictment. 
W.  B.  Panton  (the  defendant  below)  pleaded  the  general  issue.  On 
the  trial  of  the  cause,  before  Lord  Denman,  C.  J.,  at  the  sittings  in 
London  after  Michaelmas  term,  1839,  the  defendant  below  tendered  a 
bill  of  exceptions  to  the  Lord  Chief  Justice's  summing  up.  The  jury 
found  for  the  plaintiff  below.  Judgment  being  signed,  a  writ  of  error 
was  brought  in  the  Exchequer  Chamber,  tested  21st  October,  1840. 

1  «'  We  are  aware  that  it  is  not  an  uncommon  practice  in  the  trial  of  criminal  causes, 
when  confessions  of  a  defendant  are  offered  in  evidence,  and  o>)jected  to  u{M)n  the 
ground  that  they  were  improperly  obtained,  for  the  presiding  judge  to  allow  the  con- 
fessions, and  all  the  evidence  bearing  upon  the  manner  in  which  they  were  obtained,  to 
be  submitted  to  the  jury,  either  to  be  rejected  by  the  jury  wholly,  or  to  be  allowed 
such  weight  as  under  all  the  circumstances  the  jury  deem  it  proper  to  give  them.  This, 
however,  as  we  understand  it,  is  rather  by  consent  than  otherwise,  neither  party  desir- 
ing to  take  the  decision  of  the  presiding  judge  upon  the  question  of  com]ietency.  There 
may  be,  however,  and  commonly  are,  two  questions  :  first,  the  competency  of  the  evi- 
dence, and,  secondly,  the  weight  of  the  evidence ;  the  former  is  always  a  question  of 
law,  the  latter  is  always  a  question  of  fact.  The  prisoner  has  always  the  right  to  re- 
quire of  the  judge  a  decision  of  the  competency  of  the  evidence ;  and,  even  after  the 
judge  has  decided  the  evidence  to  be  competent,  the  prisoner  has  the  right  to  ask  of 
the  jury  to  disregard  it,  and  to  give  no  weight  to  it,  because  of  the  circumstances  under 
which  the  confessions  were  obtained."  —  Per  Lord,  J.,  in  Cbm.  v.  Culver^  126  Masa. 
466.    Compare  PeopU  v.  Kraft,  148  N.  Y.  681,  688.  —  £d. 
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The  bill  of  exceptions  first  stated  the  evidence  given  by  W.  B.  Pan- 
ton  on  the  trial  of  Thomas  Williams,  ^'  who  was  tried  immediately  be- 
fore the  plaintiff'*  below,  '^  on  a  charge  of  having  been  concerned  along 
with  the  said  plaintiff  in  the  said  imputed  forgeries."  It  then  set  forth 
at  great  length  the  facts  proved  on  the  trial  at  Guildhall.  .  .  . 

JCtUy^  for  the  plaintiff  in  error  (the  defendant  below). 

JeroiSj  for  the  defendant  in  error. 

TiNDAL,  C.  J.,  in  this  vacation  (June  15th),  delivered  the  judgment 
of  the  Court. 

Ann  Williams,  the  plaintiff  below,  brought  her  action  on  the  case  in 
the  Court  of  Queen's  Bench  against  Panton,  the  defendant  below, 
complaining  that  he  had  falsely  and  maliciously,  and  without  any  rea- 
sonable or  probable  cause  whatsoever,  procured  her  to  be  indicted  for 
the  crime  of  forgery.  The  defendant  below  pleaded  the  general  issue. 
Not  guilty-.  And,  upon  the  trial  before  the  Lord  Chief  Justice  of  that 
Court,  after  summing  up  the  evidence,  he  directed  the  jury,  amongst  t 
other  things,  that,  if  they  thought  there  was  reasonable  and  probable 
cause  for  taking  the  steps  against  the  plaintiff  below,  their  verdict  must 
be  for  the  defendant ;  and,  also,  that  it  appeared  to  him  that  it  was  not 
a  question  of  law,  in  a  case  of  that  soil,  whether  there  was  reasonable 
and  probable  cause,  but  that  it  was  altogether  a  question  of  fact  for  the 
jury ;  that  he  should  act  wrong  if  he  were  to  take  the  question  from 
their  consideration. 

To  which  direction  the  counsel  for  the  defendant  below  excepted, 
and  insisted  ^^  that  his  lordship  was  bound  to  state  to  the  jury  what 
facts,  if  proved,  would  amount  to  probable  cause,  leaving  to  them  only 
the  question,  whether  they  believed  the  evidence  adduced  in  order  to 
prove  snch  facts."  And  the  counsel  then  proceeded  to  state,  in  his  bill 
of  exceptions,  certain  particular  facts  which  had  been  proved  at  the 
trial,  insisting  that  all  the  facts  together,  and  each  of  them  separately, 
constituted  probable  cause:  and  the  counsel  further  excepted  and 
objected  that  the  judge  *^  ought  not  to  leave  the  question,  whether 
there  was  or  was  not  probable  cause  for  the  prosecution,  to  the  jury 
as  a  question  for  them,  and  without  telling  them  what  would  be  prob- 
able cause." 

Upon  this  bill  of  exceptions  we  take  the  broad  question  between  the 
parties  to  be  this :  whether,  in  a  case  in  which  the  question  of  reason- 
able or  probable  cause  depends,  not  upon  a  few  simple  facts,  but  upon 
facts  which  are  numerous  and  complicated,  and  upon  inferences  to  be 
drawn  therefrom,  it  is  the  dutj'  of  the  judge  to  inform  the  jury,  if  they 
find  the  facts  proved  and  the  inferences  to  be  warranted  by  such  facts, 
that  the  same  do  or  do  not  amount  to  reasonable  or  probable  cause,  so 
as  thereby  to  leave  the  question  of  fact  to  the  jur}',  and  the  abstract 
question  of  law  to  the  judge?  And  we  are  all  of  opinion  that  it  is  the 
dutj'  of  the  judge  so  to  do. 

In  the  more  simple  cases,  where  the  question  of  reasonable  and  prob- 
able cause  depends  entirely  on  the  proof  of  the  facts  and  circumstances 
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which  gave  rise  to  and  attended  the  prosecution,  no  doubt  has  ever  ex- 
isted, from  the  time  of  the  earliest  authorities,  but  that  such  question  is 
purel}'  a  question  of  law  to  be  decided  bj-  the  judge.  In  Coxe  v.  Wirrall^ 
Cro.  Jac.  193,  and  in  Pain  v.  Rochester,  Cro.  Eliz.  871,  each  of  which 
were  actions  on  the  case  for  falsely  and  maliciousk  procuring  the  plaintiff 
to  be  indicted  for  felonj',  the  defendant  in  each  action  set  forth,  in  the  plea, 
the  facts  and  circumstances  that  induced  him  to  indict ;  and,  the  plaintiff 
having  in  each  instance  demurred,  it  was  the  Court  which  had  to  deter- 
mine as  a  matter  of  law,  and  not  the  jury  as  a  matter  of  fact,  whether 
the  statement  in  the  plea  did  or  did  not  form  a  sufficient  excuse.  And 
in  the  case  last  referred  to  the  ver}'  distinction  now  under  consideration 
was  laid  down  by  the  Coui*t,  upon  the  objection,  then  taken,  that  the 
plea  amounted  to  the  general  issue  onl}' ;  the  Court  holding  it  to  be  a 
good  pica,  ^^ per  doubt  del  lay  gejits,**  for  that  the  defendant  "con- 
fessed the  procurement  of  the  indictment,  and  avoided  it  b\'  matter  in 
law.**  And,  although  the  practice  which  then  obtained  has  been  altered 
for  a  great  length  of  time,  b}*  introducing  into  the  declaration,  not  only 
the  statement  that  the  charge  was  false  and  malicious,  but  also  that  it 
was  made  without  reasonable  or  probable  cause,  —  and  thereby  com- 
pelling the  plaintiff  to  give  some  evidence  thereof,  and  enabling  the  de- 
fendant to  prove  his  case  under  the  plea  of  not  guilty ;  3'et  the  rule  of 
law,  that  this  question  belongs  to  the  judge  onl}-,  and  not  to  the  jury, 
is  not  b}'  such  alteration  in  pleading  in  any  way  impaired.  And,  still 
further,  the  authorities  collected  in  the  case  of  Sutton  v.  Johnstone^ 
1  T.  R.  493,^  and  the  authoritj*  of  that  case  itself,  and  also  the  de- 
cision of  Buller,  J.,  there  cited,^  prove  incontestably  that  it  is  a  ques- 
tion for  the  jury,  whether  the  facts  brought  forward  in  evidence  be  true 
or  not ;  but  that  what  is  reasonable  or  probable  cause  is  matter  of  law. 

Tliere  have  been  some  cases  in  the  later  books  which  appear  at  first 
sight  to  have  somewhat  relaxed  the  application  of  that  rule,  by  seeming 
to  leave  more  than  the  mere  question  of  the  facts  proved  to  the  jury ; 
but,  upon  further  examination,  it  will  be  found  that,  although  there  has 
been  an  apparent,  there  has  been  no  real,  departure  from  the  rule. 
Thus,  in  some  cases,  the  reasonableness  and  probability  of  the  ground 
for  prosecution  has  depended,  not  merely  upon  the  proof  of  certain 
facts,  but  upon  the  question,  whether  other  facts  which  furnished  an 
answer  to  the  prosecution  were  known  to  the  defendant  at  tlie  time  it 
was  instituted ;  again,  in  other  cases,  the  question  has  turned  upon  the 
inquirj',  whether  the  facts  stated  to  the  defendant  at  the  time,  and  which 
formed  the  ground  of  the  prosecution,  were  believed  by  him  or  not ;  in 
otlier  cases  the  inquiry  has  been,  whether,  from  the  conduct  of  the  de- 
fendant himself,  the  jurj'  will  infer  that  he  was  conscious  he  had  no 
reasonable  or  probable  cause.  But  in  these  and  many  other  cases 
which  might  be  suggested,  it  is  obvious  that  the  knowledge,  the  belief, 

1  Johnstone  v.  SuUon,  in  error,  in  Ezch.  Ch.  1  T.  R.  510  ;  in  SiUton  v-  Johndme, 
Dom.  Proc.  1  T.  R.  784,  and  1  Br.  P.  C.  76  (2d  ed.), 
*  Candell  y.  London^  cited  1  T.  R.  620. 
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and  the  conduct  of  the  defendant  are  really  so  many  additional  facts 
for  the  consideration  of  the  jury :  so  that,  in  effect,  nothing  is  led  to 
the  jary  bat  the  truth  of  the  facts  proved,  and  the  justice  of  the  infer- 
ences  to  be  drawn  from  such  facts ;  both  wbich  investigations  fall  within 
the  legitimate  province  of  the  jur}',  whilst,  at  the  same  time,  the}'  have 
received  the  law  from  the  judge,  that,  according  as  they  find  the  facts 
proved  or  not  proved,  and  the  inferences  warranted  or  not,  there  was 
reasonable  and  probable  ground  for  the  prosecution  or  the  reverse. 

And,  such  being  the  rule  of  law  where  the  facts  are  few  and  the  case 
simple,  we  cannot  hold  it  to  be  otherwise  where  the  facts  are  more 
numerous  and  complicated.  It  is  undoubtedly  attended  with  greater 
diflScnlty  in  the  latter  case,  to  bring  before  the  jury  all  the  combinations 
of  which  numerous  facts  are  susceptible,  and  to  place  in  a  distinct  point 
of  view  the  application  of  the  rule  of  law,  according  as  all  or  some 
only  of  the  facts,  and  inferences  from  facts,  are  made  out  to  their  satis- 
faction. But  it  is  equally  certain  that  the  task  is  not  impracticable : 
and  it  rarely  happens  but  that  there  are  some  leading  facts  in  each 
case  which  present  a  broad  distinction  to  their  view,  without  having 
recourse  to  the  less  important  circumstances  that  have  been  brought 
before  them. 

Upon  the  whole,  as  the  question  both  of  law  and  of  fact  was  left  in 
this  case  entirely  to  the  jury,  we  think  the  exception  must  be  allowed, 
and  that  there  must  be  a  venire  de  novo. 

Venire  de  novo  atoarded.^ 


RYDER  ».  WOMBWELL. 
Exchequer  Chamber.    1868. 

[RqforUd  L,  R.  4  Ex,  82.] 

Appeal  from  the  decision  of  the  Ck>urt  of  Exchequer  making  abso- 
lute so  much  of  a  rule  as  called  on  tlie  plaintiff  to  show  cause  yrhy  a 
verdict  found  for  him  for  40/.  Ids.  should  not  be  reduced  by  15/.  15«. ; 
and  discharging  the  residue  of  it,  which  called  upon  him  to  show  cause 
why  a  nonsuit  should  not  be  entered ;  or  a  new  trial  had,  on  the  ground 
of  the  improper  rejection  of  evidence  (Law  Rep.  3  Ex.  90) . 

The  declaration  was  for  money  payable  for  goods  sold  and  delivered. 
Plea :  Infancy.     Replication :  Necessaries.    Issue  thereon. 

At  the  trial  before  Kelly,  C.B.,  at  the  London  sittings  after  Trinity 

J  " Ibe  erigtenee  of  rea8onshle_and^nolaMfljaagfciLai^  ^*  ™^**  '    1^ 

be  derivSHroBTWTBe^BcBBSSnS^onne  caw.     Ii^retrTnerefore,  to  lind  the  law  ; 
to  be  that  it  ia  an  inference  to  be  drawn  by  the  judge,  and  not  by  the  jury."  —  Per/ 
Lord  Westbury  (and  ao  the  other  Lords),  in  Lister  v.  Perryman,  L.  R.  4  H.  L.  621  • 
(1870).     StewaH  v.  Sonnebom^  98  U.  S.  187  (1878),  follows  the  doctrine  of  Panton  v.  • 
Williams:  "This  is  the  doctrine  generally  adopted. *'  — P«-  Strong,  J.    See  Hess  ». 
Oregon  Baking  Co.,  81  Oreg.  603  ;  Prel.  Treat  Evid.  221*282.  —  En. 
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f  Term,  1867,  it  appeared  that  the  plaintiff  sought  to  recover  for  the  fol- 
'  lowing  (among  other)  articles  of  jewelrj'  supplied  b^*  him  to  the  defend- 
ant,  a  minor :  —  First,  a  pair  of  cr3'stai,  ruby,  and  diamond  solitaires, 
25/. ;  and,  secondly,  a  silver  gilt  antique  chased  goblet,  engraved  with 
an  inscription,  15/.  155. 

The  defendant  was  the  3'ounger  son  of  a  deceased  baronet  of  large 
property  iu  Yorkshire,  and  during  his  minority  had  an  income  of  about 
500/.  per  annum,  and  on  attaining  his  majority  he  came  into  20,000/. 
He  had  no  residence  of  his  own,  but  occasionally  stayed  at  Limmer's 
Hotel,  Bond  Street,  London  ;  his  home  was  his  mother's  house  in  Lon* 
don,  and  his  brother's  in  Yorkshire,  at  each  of  which  he  was  boarded 
and  lodged  gratuitously*.  He  pursued  no  trade  or  profession,  he  moved 
in  the  highest  society,  and  was  in  the  habit  of  riding  races  for  hia 
friends,  amongst  others  for  the  Marquis  of  Hastings,  at  whose  house 
he  was  a  frequent  visitor,  and  for  whom  the  goblet  was  intended,  as  the 
plaintiff  knew  when  he  supplied  it,  as  a  present.  The  solitaires  were 
ornamental  studs  or  buttons  worn  by  gentlemen  as  fastenings  for  the 
wristbands  of  the  shirt;  they  were  made  of  crystals  set  in  gold,  and 
ornamented  with  diamonds  representing  a  horse-shoe  in  which  the  nails 
were  represented  by  rubies. 

Evidence  was  offered  on  the  part  of  the  defendant,  that,  at  the  time 
of  the  purchase  of  the  solitaires,  he  had  purchased  similar  articles  of 
jewelry  to  a  large  amount  from  other  tradesmen,  which  rendered  any 
further  supply  by  the  plaintiff  unnecessary ;  but,  as  it  was  proved  that 
the  plaintiff  was  not  aware  of  this  fact,  the  Lord  Chief  Baron  rejected 
the  evidence. 

The  jury,  in  answer  to  the  questions  left  to  them  by  the  learned  judge, 
found  that  the  solitaires  and  the  goblet  were  necessaries  suitable  to  the 
estate  and  condition  in  life  of  the  defendant,  and  a  verdict  was  accord- 
ingl}'  entered  for  the  plaintiff  for  40/.  15«.,  being  the  price  of  the  soli- 
taires and  goblet,  with  leave  to  move  to  enter  a  nonsuit  if  the  Court 
should  be  of  opinion  that  there  was  no  evidence  for  the  jury  that  either 
article  was  a  necessary ;  or  to  reduce  the  damages  by  the  price  either 
of  the  solitaires  or  the  goblet,  if  the  Court  should  be  of  opinion  that 
there  was  evidence  for  the  jury  in  respect  of  one  or  other  of  these 
articles  only.  A  rule  nisi  was  obtained  accordinglj*,  and  also  for  a  new 
trial,  on  the  ground  of  the  improper  rejection  of  the  evidence  offered  on 
the  part  of  the  defendant,  that  the  defendant  was,  at  the  time  he  pur- 
chased the  solitaires  of  the  plaintiff,  supplied  already,  although  not  to 
the  knowledge  of  the  plaintiff,  with  similar  articles.  This  rule  was  after- 
wards made  absolute  to  reduce  the  verdict  by  15/.  15^.,  the  price  of  the 
goblet,  and  discharged  as  to  the  residue ;  the  majority  of  the  Court 
being  of  opinion  that  the  verdict  of  the  jury  as  to  the  solitaires  ought 
not  to  be  disturbed,  and  that  the  evidence  offered  to  prove  that  the  de- 
fendant, when  the  solitaires  were  supplied,  was  already  sufficiently  sup- 
plied with  articles  of  a  similar  description,  was,  under  the  circumstances^ 
properly  rejected. 
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Bfdwer^  Q.  C.  {Mayd  with  him),  for  the  defendant. 
Popham  Pike  {Coleridge^  Q.  C,  with  him),  for  the  plaintiff. 

Cur.  ad,  vvU. 

The  judgment  of  tiie  Court  (Willes,  Bylbs,  Blackburn,  Montaqub 
Smith,  and  Lush,  JJ.)  was  delivered  hy 

WiLLES,  J.  In  this  ease  the  plaintiff  replied  to  a  plea  of  infancy, 
that  the  goods  were  necessaries  suitable  to  the  degree,  estate,  and  con- 
dition of  the  defendant,  and  on  this  issue  was  taken.  On  the  trial  before 
the  Lord  Chief  Baron  it  was  proved  that  the  degree,  estate,  and  condi- 
tion of  the  defendant  was  that  he  was  the  younger  son  of  a  deceased 
baronet  of  good  fortune  and  family,  that  during  his  minority  he  had  an 
income  of  about  500/.  per  annum,  and  on  attaining  his  majorit}'  he  became 
entitled  to  20,000/.,  that  he  moved  in  what  is  called  the  highest  societ}', 
and  rode  races  for  a  friend,  the  Marquis  of  Hastings,  at  whose  house  he 
was  a  frequent  visitor.  Amongst  the  articles  supplied  hy  the  plaintiff 
upon  credit,  and  which,  according  to  his  case  and  the  verdict  of  the 
jury,  were  necessaries  for  an  infant  of  tins  degree,  were  a  silver-gilt 
goblet  which  he  ordered  for  the  purpose  of  making  a  present  to  the 
Marquis  of  Hastings,  price  15/.  15^.,  and  a  pair  of  solitaires  or  orna- 
mental studs,  worn  as  the  fastenings  of  the  wristbands  of  a  shirt,  which 
it  is  stated  in  the  case  were  made  of  crystals  set  in  gold  and  ornamented 
with  diamonds,  representing  a  horsehoe  in  which  the  nails  were  rubies. 
The  price  of  these  studs  or  solitaires  was  25/.  No  evidence  was  given 
of  anything  peculiar  in  the  defendant's  station  rendering  it  exception- 
ally necessary  for  him  to  have  such  articles. 

At  the  close  of  the  plaintiff's  case  the  defendant's  counsel  offered  evi- 
dence that  the  defendant  was  already  supplied  with  similar  articles  of 
jewelry  to  a  lai^e  amount,  so  as  to  render  any  further  supply  unneces- 
sary, but  it  being  admitted  that  the  plaintiff  was  not  aware  of  this,  the 
Lord  Chief  Baron  rejected  this  evidence. 

Leave  was  reserved  to  move  to  enter  a  nonsuit  or  reduce  the  damages, 
and  the  question  whether  these  two  articles  were,  under  the  circum- 
stances, necessaries,  was  left  to  the  jurj ,  who  found  for  the  plaintiff  as 
to  both  of  the  articles  above  mentioned.  They  found  for  the  defendant 
as  to  some  other  articles  which  it  is  consequently  not  necessarj*  to  notice. 
A  rule  nisi  was  obtained  in  the  Court  of  Exchequer  to  enter  a  nonsuit 
or  reduce  the  verdict  pursuant  to  the  leave  reserved,  or  for  a  new  trial 
on  the  ground  of  the  improper  rejection  of  evidence. 

The  rule  was  by  the  majority  of  the  Court  of  Exchequer  made  abso- 
lute, to  reduce  the  damages  to  25/.,  the  value  of  the  studs,  thus  deciding 
that  there  was  no  evidence  on  which  the  Jury  could  find  that  it  was 
necessary  for  the  infant  to  buy  on  credit  a  goblet  for  the  purpose  of 
making  a  present,  but  that  there  was  evidence  on  which  they  might  find 
that  it  was  necessary  for  him  to  buy  such  studs  as  are  above  described, 
and  the  rule  for  a  new  trial  on  the  ground  of  the  rejection  of  evidence 
was  dischai^ed.    BramweU,  B.,  dissented  firom  this  Judgment,  as  in  his 
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opiDion  there  was  no  evidence  to  go  to  the  jur}^ ;  and  the  evidence 
rejected  was  admissible. 

On  appeal,  therefore,  there  are  two  qaestions  raised  before  us :  first, 
whether  there  was  evidence  on  which  the  jury  might  properly  find  that 
both  or  either  of  those  articles  were  necessaries,  on  the  determination 
of  which  depends  whether  the  verdict  should  be  restored  to  a  verdict  for 
the  whole  amount  of  40/.  15«.,  or  stand  reduced  to  25/.,  or  be  altogether 
set  aside  and  a  nonsuit  entered.  Second!}',  whether  the  evidence  offered 
was  admissible ;  the  determination  of  which  only  affects  the  question 
whether  there  should  be  a  new  trial  or  not. 

The  general  rule  of  law  is  clearly  established,  and  is  that  an  infant  is 
generally  incapable  of  binding  himself  by  a  contract.  To  this  rule  there 
is  an  exception  introduced,  not  for  the  benefit  of  the  tradesman  who 
may  trust  the  infant,  but  for  that  of  the  infant  himself.  This  exception 
is  that  he  may  make  a  contract  for  necessanes.  And  as  is  accurately 
stated  by  Parke,  B.,  in  Peters  v.  Fleming,  6  M.  &  W.  46.  "From 
the  earliest  time  down  to  the  present  the  word  '  necessaries '  is  not 
confined  in  its  strict  sense  to  such  articles  as  were  necessary  to  the  sup- 
port of  life,  but  extended  to  articles  fit  to  maintain  the  particular  person 
in  the  state,  station,  and  degree  in  life  in  which  he  is ;  and  therefore  we 
must  not  take  the  word  necessaries  in  its  unqualified  sense,  but  with 
the  qaalifieation  above  pointed  out  Then  the  question  in  this  case  is 
whether  there  was  any  evidence  to  go  to  the  jury  that  sny  of  these  articles 
were  of  that  description."  In  the  present  case  the  first  question  is 
whether  there  was  any  evidence  to  go  to  the  jury  that  either  of  the  above 
articles  was  of  that  description.  Such  a  question  is  one  of  mixed  law 
and  fact ;  in  so  far  as  it  is  a  question  of  fact  it  must  be  determined  by 
a  jury,  subject  no  doubt  to  the  control  of  the  Court,  who  may  set  aside 
the  verdict  and  submit  the  question  to  the  decision  of  another  jury ;  but 
there  is  in  every  case,  not  merely  in  those  arising  on  a  plea  of  infancy, 
a  preliminary  question,  which  is  one  of  law,  viz.,  whether  there  is  any 
evidence  on  which  the  jury  could  properh'  find  the  question  for  the  party 
on  whom  the  onus  of  proof  lies.  If  there  is  not,  the  judge  ought  to 
withdraw  the  question  from  the  jury  and  direct  a  nonsuit  if  the  onus  is 
on  the  plaintiff,  or  direct  a  verdict  for  the  plaintiff  if  the  onus  is  on  the 
defendant.  It  was  formerly  considered  necessary  in  all  cases  to  leave 
the  question  to  the  jury  if  there  was  any  evidence,  even  a  scintilla,  in 
support  of  the  case ;  but  it  is  now  settled  that  the  question  for  the  judge 
(subject  of  course  to  review)  is,  as  is  stated  by  Maulc,  J.,  in  Jewell  v. 
Parr,  13  C.  B.  at  p.  916,  not  whether  there  is  literally  no  evidence,  but 
whether  there  is  none  that  ought  reasonably  to  satisfy*  the  jury  that 
the  fact  sought  to  be  proved  is  established.  In  Toomey  v.  London 
and  Brighton  Railway  Company,  3  C.  B.  (n.  s.)  160,  Williams,  J., 
enunciates  the  same  idea  thus :  "  It  is  not  enough  to  say  that  there 
was  some  evidence.  ...  A  scintilla  of  evidence  .  .  .  clearly  would 
not  justify  the  judge  in  leaving  the  case  to  the  jury.  There  must  be 
evidence  on  which  they  might  reasonably  and  properly  conclude  that 
there  was  negligence,'' — the  fact  in  that  case  to  be  established.    And 
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in    WheeUon  v.  Hdrdisty,  8  E.   &  B.  262,  in  the  considered  judg-   , . 
ment  of  the  majority'  of  the  Court,  it  is  said,  ^^  The  question  is,  whether   I  i 
the  proof  was  such  that  the  jury  would  reasonably  come  to  the  conclu*  / ' 
sion  "  that  the  issue  was  proved.     ^^This,"  they  sa}-,  'Ms  now  settled 
to  be  the  real  question  in  such  cases  by  the  decisions  in  the  Exche- 
quer Chamber,  which  have  in  our  opinion  so  properly  put  an  end  to 
what  had  been  treated  as  the  rule,  that  a  case  must  go  to  the  jury  if 
there  were  what  had  been  termed  a  scintilla  of  evidence."    In  this  Lord 
Campbell  agreed,  though  differing  as  to  the  result  (see  8  £.    &  B. 
266).    And  taking  that  as  the  proper  test,  we  think  that  there  was  not  ' , 
in  this  case  evidence  on  which  the  jurj*  could  reasonably  find  that  it 
was  necessary  for  maintaining  the  defendant  in  the  station  of  life  in 
which  he  moved,  either  that  he  should  give  goblets  to  his  friends  or 
wear  shirt-buttons  composed  of  diamonds  and  rubies  costing  12/.  lOs. 
apiece. 

We  must  first  observe  that  the  question  in  such  cases  is  not  whether 
the  expenditure  is  one  which  an  infant,  in  the  defendant's  position, 
could  not  properly  incur.  There  is  no  doubt  that  an  infant  may  buy 
jewelr}*  or  plate,  if  he  has  the  money  to  pa}*  and  paj's  for.it.  But  the 
question  is  whether  it  is  so  necessar}'  for  the  purpose  of  maintaining 
himself  in  his  station  that  he  should  have  these  articles,  as  to  bring 
them  within  the  exception  under  which  an  infant  ma}*  pledge  his  credit 
for  them  as  necessaries.  The  Lord  Chief  Baron,  in  his  judgment,  ques- 
tions whether  under  an}*  circumstances  it  is  competent  to  the  judge  to 
determine  as  a  matter  of  law,  whether  particular  articles  are  or  are  not 
to  be  deemed  necessaries  suitable  to  the  estate  and  condition  of  an  in- 
fant, and  whether,  if  in  any  case  the  judge  may  so  determine,  his  juris- 
diction  is  not  limited  to  those  cases  in  which  it  is  clear  and  obvious  that  •  , 
the  articles  in  question  not  merely  are  not,  but  cannot  be,  necessaries 
to  an}'  one  of  an}*  rank,  or  fortune,  or  condition  whatever  ?  This  is  an 
important  principle  which,  if  correct,  fully  supports  the  judgment  below ; 
but  we  cannot  assent  to  it.  We  quite  agree  that  the  judges  are  not 
to  determine  facts,  and  therefore  where  evidence  is  given  as  to  any  facts 
the  juiy  must  determine  whether  they  believe  it  or  not.  But  the  judges 
do  know,  as  much  as  juries,  what  is  the  usual  and  normal  state  of 
things,  and  consequently  whether  any  particular  article  is  of  such  a 
description  as  that  it  may  be  a  necessary  under  such  usual  state  of 
things.  If  a  state  of  things  exist  (as  it  well  may)  so  new  or  so  excep- 
tional that  the  judges  do  not  know  of  it,  that  may  be  proved  as  a  fact, 
and  then  it  will  be  for  the  jury  under  a  proper  direction  to  decide  the 
case*  But  it  seems  to  us  that  if  we  were  to  say  that  in  every  case 
the  jury  are  to  be  at  liberty  to  find  anything  to  be  a  necessar}',  on  the 
ground  that  there  may  be  some  usage  of  society,  not  proved  in  evidence 
and  not  known  to  the  Court,  but  which  it  is  suggested  that  the  jury  may 
know,  we  should  in  effect  say  that  the  question  for  the  jury  was  whether 
it  was  shabby  in  the  defendant  to  plead  infancy. 

We  think  the  judges  must  determine  whether  the  case  is  such  as  to 
oast  on  the  plaintiff  the  onus  of  proving  that  the  articles  are  within  the 
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exception,  and  then  whether  there  is  any  sufficient  evidence  to  satisfy 
that  onus.  In  the  judgment  of  Bramwell,  B.,  in  the  Court  below,  many 
instances  are  put  well  illustrating  the  necessity  of  such  a  rule.  It  is 
enough  for  the  decision  of  this  case  if  we  hold  that  such  articles  as  are 
here  described  are  not  prima  facie  necessary  for  maintaining  a  3'oung 
man  in  any  station  of  life,  and  that  the  burthen  lay  on  the  plaintiff  to 
give  evidence  of  something  peculiar  making  tliem  necessaries  in  this 
special  case,  and  that  he  has  given  no  evidence  at  all  to  that  effect. 

The  cases  will,  we  think,  be  found  to  be  quite  consistent  with  this 
view.  In  Peters  v.  Fleming^  6  M.  &  W.  42,  the  Court  took  judicial 
notice  that  it  Tis^  prima  facie  not  uni*easonable  that  an  undergraduate 
at  college  should  have  a  watch,  and  consequently  a  watch  chain,  and 
that  therefore  it  was  a  question  for  a  jury  whether  the  watch  chain  sup- 
plied on  credit  in  that  particular  case  was  such  a  watch  chain  as  was 
necessar}^  to  support  himself  properl}'  in  his  degree.  In  laying  down 
the  law  as  to  the  particular  case,  Parke,  B.,  says  (6  M.  &  W.  47) : 
^' All  such  articles  as  are  purely  ornamental  are  to  be  rejected,  as  they 
cannot  be  requisite  for  any  one."    Fossibl}*  there  maj*  be  exceptional 

__  cases  in  which  things  pnrel}'  ornamental  may  be  necessar3%  In  such 
a  state  of  things  as  we  believe  existed  at  the  close  of  the  last  century  it 
might  have  been  a  question  for  a  yxry  whether  it  was  not  necessary,  for 
the  purpose  of  maintaining  his  station,  for  a  young  gentleman  moving 
in  society  to  purchase  wigs  and  hair  powder ;  but  as  a  general  rule,  and 
in  the  absence  of  some  evidence  to  show  that  the  usages  of  society  re- 
quired the  use  of  such  things,  we  think  the  rule  laid  down  in  Peters  v. 
Fleming ,  6  M.  &  W.  47,  is  correct.  It  was  approved  of  in  Wharton 
V.  MackenziCy  5  Q.  B.  606,  where  Coleridge,  J.,  says  (5  Q.  B.  612), 

I  /  that  in  some  cases  it  must  be  for  the  judge  to  decide  the  question. 

' !  Where  evidence  is  given,  as  he  observes,  of  exceptional  circumstances, 
the  case  must  go  to  the  jury  with  proper  directions,  but  in  the  absence 
of  any  explanation  the  Court  will  decide.  So  in  Brooker  v.  Scott^  II 
M.  &  W.  67,  Parke,  B.,  during  the  course  of  the  argument,  says  (II  M. 
&  W.  68:  ^^  Prima  facie^  these  articles  are  not  necessaries  under 
the  circumstances,  and  the  tradesmen  must  show  them  to  be  so ; "  and 
in  giving  judgment  he  sa^'s  (11  M.  &  W.  69) :  "If  there  had  been 
any  explanation  of  the  circumstances  under  which  they  were  supplied, 
it  might  possibly  have  varied  the  case,  but  no  explanation  whatever  is 
given  of  them ; "  and  on  that  ground  a  nonsuit  was  entered. 

No  doubt  there  are  many  cases  in  which  the  Court  have  held  that 
such  evidence  had  been  given,  and  that  the  case  could  not  be  with- 
drawn from  the  jury,  several  of  which  are  cited  by  the  Lord  Chief  Baron 
in  his  judgment,  but  none  in  which  it  is  laid  down  that  the  Court  is 
bound  to  consider  itself  ignorant  of  every  usage  of  mankind,  and 
therefore  bound,  in  the  absence  of  all  evidence  on  the  subject,  to  take 
the  opinion  of  a  jury  as  to  whether  it  is  not  so  necessary  for  a  gentle- 
man to  wear  solitaires  of  this  description,  that,  though  an  infant,  he 
must  obtain  them  on  credit  rather  than  go  without. 
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There  is,  no  doubt,  a  possibility  in  all  cases  where  the  Judges  have 
to  determine  whether  there  is  evidence  on  which  the  jury  ma}'  reason- 
ably find  a  fact,  that  the  judges  may  differ  in  opinion,  and  it  is  [possible 
that  tlie  majority  may  be  wrong.  Indeed,  wlienever  a  decision  of  the 
Court  below  on  such  a  point  is  reversed,  the  majoritj'  must  have  been 
so  either  in  the  Court  above  or  the  Court  below.  This  is  an  infirmitj' 
which  must  affect  all  tribunals.  But  in  the  present  case  we  do  not 
think  any  such  case  has  arisen,  for  we  do  not  understand  any  of  the 
judges  to  proceed  on  the  ground  that  the}*  think  that,  in  fact,  the  soli- 
taires of  this  expensive  character  were  shirt  buttons  reall}'  got  for  utility, 
and  that  the  degree  of  ornament  was  onl}'  accidental,  or  that  the  jury 
were  not  wrong  if  they  so  found,  but  on  the  ground  that  it  was  not  a 
question  for  the  Court  at  all. 

Taking  this  view  of  the  law  and  facts,  it  follows  that  the  judgment 
should  be  reversed,  and  a  nonsuit  entered.  It  becomes  therefore  un- 
necessary to  decide  whether  the  evidence  tendered  was  properlj'  rejected 
or  not.  That  is  a  question  of  some  nicety,  and  the  authorities  are  by 
no  means  uniform.  In  Bainbridge  v.  Pickerinffy  2  Wm.  Bl.  1325,  the 
Court  of  Common  Pleas  seem  to  have  acted  on  a  principle  which 
would  make  the  evidence  admissible.  In  Brayahav)  v.  Etxtou^  7  Scott, 
183,  Bosanquet,  J.,  treats  it  as  clearly  admissible,  and  on  those  authori- 
ties the  Court  of  Queen's  Bench  (then  consisting  of  Blackburn,  J.,  and 
Mellor,  J.)  acted  in  Foster  v.  Redgrave}  There  is  much  to  be  urged 
in  support  of  the  view  taken  by  the  majority  in  the  Court  below,  and 
we  desire  not  to  be  understood  as  either  overruling  or  affirming  that  de- 
cision. If  ever  the  point  again  arises,  the  court  before  which  it  comes 
must  determine  it  on  the  balance  of  authoritj*  and  on  principle,  without 
being  fettered  by  a  decision  of  this  Court. 

Judgment  reversed,  and  a  nonsuit  entered. 


BRIDGES  V.  THE  NORTH  LONDON  RAILWAY  COMPANY. 

House  of  Lords.     1874. 

[Reported  L,  IL  1  U.  L.  213.]  • 

Action  for  damages  for  negligence  in  causing  the  death  of  the 
plaintiff's  husband.     Plea  not  guilty. 

The  cause  was  heard  before  Mr.  Justice  Blackburn  at  the  Middle- 
sex Sittings  after  Michaelmas  Term,  1869. 

Mr.  Bridges,  who  resided  at  Highbury,  had  been  a  season  ticket- 
holder  on  this  railway  for  some  time,  going  daily  between  that  place 

1  L.  R.  4  Ex.  85,  B.  8.     And  so  held  in  Johnstone  y.  Marks,  19  Q.  B.  D.  509  (1887), 
by  the  Court  of  Appeal.  —  Ed. 
*  A  part  of  the  case  is  omitted. 
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and  Broad  Street,  the  City  terminas  of  the  railwa}*.  He  was  fiflj'-two 
years  of  age,  and  very  near  sighted.  On  the  20th  of  January,  1869, 
he  left  Broad  Street  at  6.40  p.m.  He  was  in  the  last  passenger  ear* 
riage  of  the  train,  the  ver}'  last  carriage  being  the  guard's  conipailment 
The  train  arrived  at  Highbury  at  a  few  minutes  before  7  o'clock. 

The  tunnel  was  filled  with  steam,  the  night  being  damp.  The  station 
at  Highbury  appeared,  from  the  statement  in  the  case  prepared  for  the 
Exchequer  Chamber,  to  be  thus  formed  :  Approaching  the  station  from 
Ix)ndon  there  is  a  tunnel  about  150  feet  in  length  ;  there  is  a  slope,  on 
which  was  lying  a  heap  of  hard  rubbish,  and  then  a  platform,  which  is, 
in  fact,  a  continuation  of  the  station  platform,  but  is  narrower,  and  is 
within  the  tunnel.  After  getting  through  the  tunnel  there  is  the  proper 
station  platform.  The  station  is  lighted.  There  is  a  lamp  at  the 
station  end  of  the  tunnel,  but  none  within  the  tunnel  itself.  On  this 
occasion  the  train  on  I}'  partiall}*  came  up  to  the  station  platform,  the 
last  two  carriages  being  within  the  (unnei.  The  last  but  one  stopped 
opposite  the  narrow  end  of  the  platform  ;  the  last,  in  which  Mr.  Bridges 
was  riding,  was  opposite  the  heap  of  hard  rubbish.  A  passenger  (after- 
wards called  as  a  witness  at  the  trial),  who  was  in  the  last  carriage  but 
one,  heard  the  name  of  the  station  called  out  in  the  usual  way  and  got 
out;  he  alighted  on  the  narrow  platform  ;  ^^  after  he  got  out  he  heard 
the  warning,  *  Keep  j'our  seats,'  after  which  the  train  moved  on  to  the 
station.  The  witness  hearing  a  groan,  proceeded  farther  back  into  the 
tunnel,  and  found  the  deceased  lying  with  his  legs  across  the  rails, 
between  the  wheels  of  the  carriage,  and  his  body  on  the  rubbish.  The 
wheels  had  not  touched  his  legs  or  bod}'.^  He  was  lying  about  ten  feet 
from  the  end  of  the  slope,  and  faither  within  the  tunnel.*'  His  leg  was 
broken,  and  he  had  received  mortal  internal  injuries  from  the  fall. 

Mr.  Justice  Blackburn  was  of  opinion  that  there  was  no  evidence 
of  negligence  on  the  part  of  the  defendants,  and  directed  a  nonsuit ; 
but  the  jur}'  expressing  a  strong  opinion  to  the  contrary,  a  verdict 
was  taken  for  the  plaintiff,  the  jury  assessing  the  damages  at  £1200. 
The  nonsuit  was  then  entered,  but  leave  was  reserved  to  move  to 
enter  the  verdict  for  the  plaintiff  for  the  damages  thus  contingently 
assessed. 

A  rule  was  accordingl}*  moved  for,  and,  aft^r  ai^ument  in  the  Court 
of  Queen's  Bench,  was  refused.  On  appeal  to  the  Exchequer  Chamber 
the  facts  were  stated  in  a  case,  power  being  reserved  to  the  judges  to 
draw  inferences  of  fact*  The  case  was  heard,  and  the  judgment  of  the 
court  below  was  affirmed  by  four  judges  to  three.  Law  Rep.  6  Q.  B. 
877.    This  appeal  was  then  brought. 

^  This  was  the  statement  in  the  case,  which  is  here  much  confused,  for  the  train  is 
represented  to  have  **  moved  on,"  as  if  it  had  done  so  before  the  groan  was  heard,  and 
yet  the  deceased  is  represented  to  have  been  found  with  his  legs  between  the  wheels, 
neither  of  which  had  touched  him.  The  order  in  which  the  facts  occurred  was  most 
probably  this :  The  witness  found  the  deceased,  moved  his  legs  from  between  the 
wheels,  then  heard  the  warning,  and  then  the  train  moved  on. 

*  As  to  such  arrangements  for  bringing  cases  up,  see  Prel.  Treat  Evid.  241-249L 
—  Ed. 
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The  judges  were  sammoned,  and  Lord  Chief  Baron  Kkllt,  Mr.  Baron 
Martin,^  Mr.  Justice  Keating,  Mr.  Justice  Brett,  Mr.  Justice  Dkk- 
MAK,  and  Mr.  Baron  Pollock  attended. 

Mr.  Htnry  Jame8^  Q.  C,  and  Mr,  Kemp  (Mr.  Snagge  was  with 
them),  for  the  plainlifiT  in  error. 

Sir  J.  Karalake^  Q.  C,  and  Mr.  AspinaU^  Q.  C.  {Mr,  A.  6.  Shiell 
was  with  ihem),  for  the  defendants  in  error. 

Lord  Cairns,  who  presided  in  the  absence  of  the  Lord  Chancellor, 
proposed  that  the  following  question  should  be  put  to  the  judges :  — 

Whether  in  the  facts  stated  in  the  special  case,  and  having  regard 
to  the  liberty  thereby  given  to  the  couit  to  draw  an}*  inference  or  find 
any  facts  from  the  facts  therein  stated,  there  was  evidence  of  negli- 
gence on  the  iiart  of  the  respondents  which  ought  to  have  been  left  to 
the  jurj'? 

The  Lord  Chief  Baron  requested  time  for  the  judges  to  answer  the 
question.  [Opinions  were  given  by  Justices  Pollock,  Denman  (Keat- 
ing, J.,  concurring),  Brett,  and  the  Chief  Baron.]  .  .  . 

Mr.  JusncB  Brett.  My  Lords,  before  determining  whether  there  is 
or  is  not  evidence  fit  to  be  left  to  a  jury  in  support  of  questions,  one 
must  know  what  the  questions  are  which  are  to  be  so  left.  It  seems 
impossible  to  answer  satisfactorily  the  question  whether  there  was  or 
was  not  evidence  of  negligence  which  ought  to  have  been  left  to  the 
jury,  without  firat  determining  the  form  in  which  the  question  of  negli- 
gence, if  left,  should  be  judiciall}'  stated  to  a  jury.  It  is  farther  neces- 
sar}',  as  it  seems  to  me,  to  consider  the  formula  which  should  be  applied 
to  the  facts  in  evidence,  in  order  to  see  whether  they  ought  or  ought 
not  to  be  left  to  the  jury.  And  farther,  how  much  of  the  dealing  with 
facts  is  within  the  province  of  the  judge,  and  how  much  is  exclusively 
within  the  province  of  the  jur}*.  .  .  . 

The  final  and  full  and  strict  direction  to  a  jury,  therefore,  in  such  | 
cases  is  contained  in  the  following  questions :  Have  the  defendants  or 
their  servants  done  anything  in  the  conveyance  of  the  plaintiff  to  his 
destination  which  i)ersons  of  ordinary  care  and  skill  under  the  circum- 
stances would  not  have  done,  or  have  .they  or  their  servants  omitted  to 
do  anything  which  persons  of  ordinary  care  and  skill  under  the  circum- 
stances would  have  done  ?  Have  they  or  their  servants  by  such  act  of 
commission  or  omission  caused  injury  to  the  plaintiff?  Did  the  plain- 
tiff do  any  thing  which  a  person  of  ordinary  care  and  skill  would  not 
have  done  under  the  circumstances,  or  omit  to  do  anything  which  a 
person  of  ordinary  care  and  skill  would  have  done  under  the  circum- 
stances, and  thereby  contribute  to  the  accident?  The  plaintiff  can  only 
recover  if  he  satisfies  the  jury  by  evidence  that  the  defendants  or  their 
servants  were  guilty  of  negligence  as  described,  and  that  he  has  been  / 
injured  thereb}',  and  that  he  has  not  been  guilty  of  negligence  as  dc-U  * 
scribed  contributing  to  the  accident  ^ 

Such  is  the  direction  to  the  jurj^  but  before  giving  this  direction  it 

1  Mr.  Baron  Martin  beard  the  atgumeot,  but  retired  from  the  bench  before  the 
judges'  opinions  were  delivered. 
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is  the  duty  of  the  jndge  to  determine  whether  there  is  evidence  fit  to 
oe  left  to  the  Jury  on  each  of  the  propositions  which  it  is  necessary 
that  the  plaintiff  should  establish.     This,  being  a  duty  cast  ezclusiveh* 
on  the  judge,  is  a  question  to  be  decided  accoi'ding  to  some  proposition 
or  rule  of  law.     What  is  that  proposition  or  rule  of  law  which  the 
judge  is  bound  to  apply  to  the  evidence  in  order  to  determine  this  ques- 
tion of  law?    It  cannot  merely  be,  is  there  evidence?    That  has  no 
meaning  without  a  further  proposition  defining  when  it  is  to  be  consid- 
ered in  point  of  law  that  there  is  evidence.     Without  a  proposition  or 
•  ^       rule  which  can  be  enunciated  or  predicated,  there  is  no  rule  of  law ;  a 
^e,   ;    rt*  ' "'"   ^^i     rule  of  law  can  always  be  predicated  in  terms.     The  proposition  seems 
'  ,     .*   >  '    '      ,- I   to  me  to  be  this:   are  there  facts  in  evidence  which  if  unanswered 

^'  would  justify  men  of  ordinary  reason  and  fairness  in  affirming  the 
*^ question  which  the  plaintiff  is  bound  to  maintain?  It  may  be  said 
that  this  is  so  indefinite  as  to  amount  to  no  rule,  that  it  leaves  the 
judge  after  all  to  say  whether  in  his  individual  opinion  the  facts  in  evi- 
dence would  prove  the  proposition ;  but  I  cannot  tiiink  so.  It  is  surely 
possible  to  admit  that  reasonable  and  fair  men  might  come  to  a  conclu- 
sion which  one's  self  would  not  arrive  at.  And  judges  may  be  able  rea- 
sonably to  sa}*^  frequently  that,  although  they  would  not  upon  the  facts 
have  come  to  the  same  conclusion  to  which  the  jury  has  come,  yet  they 
or  he  cannot  say  but  that  reasonable  and  fair  men  might  agree  with  the 
conclusion  of  the  jury ;  or,  in  other  woi*ds,  that,  although  they  would 
not  have  arrived  at  the  same  conclusion,  it  is  not  contrary  to  reason  to 
have  arrived  at  it.  .  .  . 

If  the  judge,  not  deciding  the  final  issues  according  to  his  own  indi- 
vidual view,  but  determining  according  to  the  propositions  last  laid 
down,  holds  that  there  is  no  evidence  fit  to  be  left  to  the  jur^'  on  some 

)one  of  the  cardinal  questions  before  stated,  he  must  dii*ect  the  jurj'  as 
,  Ipmatter  of  law  that  thei*e  is  no  case  in  favor  of  the  plaintiff,  or  he  must 

*  nonsuit  the  plaintiff.  If  he  holds  that  tlicre  is  evidence  on  each  of  the 
cardinal  questions,  he  must  leave  the  case  to  the  jury  according  to  the 
direction  in  point  of  law  before  laid  down  in  this  opinion.  When 
the  judge  has  so  directed  the  jury  as  to  the  law,  he  has  finished  all 
which  it  is  legal  for  him  exclusively  to  determine  in  the  case.  He 
ought  then,  though  I  do  not  thinlc  there  is  any  legal  absolute  obligation 
on  him  to  do  so,  to  point  out  to  the  jurors  the  bearing  of  the  facts  in 
evidence  upon  each  of  the  questions  which  they  must  determine,  and 
which  of  the  facts  are  in  his  judgment  in  dispute,  and  that  there  are  not 
only  the  facts  directly  deposed  to  which  are  to  be  considered,  but  facts 
or  propositions  of  fact  which  are  to  be  inferred  from  the  facts  directly 
deposed  to;  and  finally  tliat  it  is  for  them  to  say  whether  the  facts 
directly  in  evidence  and  adopted  by  them,  and  the  facts  and  proposi- 
tions of  fact  inferred  by  them,  do  or  do  not  amount  in  their  judgment 
to  proof  of  the  propositions  which  the  plaintiff  is  bound  to  maintain. 
.  .  .  What  men  of  ordinary  care  and  skill  would  or  would  not  do 
under  certain  circumstances  is  matter  of  exi^erience,  and  so  of  fact, 
which  a  jury  only  ought  to  determine.     It  seems  to  me  that  it  will  aid 


SECT,   v.]      BRIDGES  i;.  THE  NORTH   LONDON   RAILWAY  CO.  161 

■ 

the  consideration  of  what  is  the  proposition  or  rule  of  law  which  is  to 
govern  the  determination  of  a  judge  wliether  there  is  or  is  not  evidence 
fit  to  be  left  to  a  jury,  to  consider  what  duty  with  regard  to  facts  is  cast 
upon  the  judge  after  the  jury  has  found  a  verdict.  He  must  undoubt- 
edl}'  determine  whether  the  verdict  is  against  the  weight  of  evidence. 
Here,  again,  I  think  that  a  definite  rule  of  conduct,  or,  in  other  words, 
a  definite  proposition  for  legal  application,  which  is,  1  think,  a  proposi- 
tion of  law,  to  be  applied  to  the  facts  in  evidence,  should  be  laid  down. 
That  proposition  cannot  be  whether  the  judge  agrees  in  opinion  with, 
the  jury.  If  so,  the  judge  has  left  to  the  jury  evidence  which  he  has 
already  decided  to  be  such  as  it  is  not  unreasonable  to  act  upon,  and 
yet  when  it  is  acted  on  he  overrules  it.  I  do  not  speak  here  of  the 
cases  in  which  a  judge  may,  for  precaution's  sake,  leave  matter  to  the 
jury,  reserving  for  more  careful  consideration  by  the  court  the  question 
whether  there  was  evidence  fit  to  be  left  to  the  jury.  The  proposition 
or  rule  of  conduct  to  be  applied  to  the  consideration  of  the  verdict 
seems  to  me  to  be  identical  with  that  to  be  applied  to  the  evidence 
before  leaving  the  case  to  the  jury.  It  is,  fi^ain,  not  whether  the  judge 
would  have  decided  in  the  same  way,  but  whether  the  verdict  is  such 
as  reasonable  and  fair  men  might  not  unfairly  arrive  at,  or,  in  other 
words,  whether  the  decision  is  such  as  would  be  clearly  wrong  in  the 
judgment  of  the  great  majority  of  ordinarily  reasonable  and  fair 
men. 

The  importance  of  the  distinction  as  applied  to  this  class  of  cases 
seems  to  me  to  be  manifest.  A  judge  may  be  of  opinion  that  the 
calling  out  of  the  name  of  the  station  ought  not  in  any  way  to  actuate 
the  passenger ;  jury  after  jury  may  decide  that  according  to  the  ordi- 
nary understanding  both  of  railway  officials  and  passengers  it  is  an 
indication  upon  which  a  passenger  may  fairly  rely  that,  directly  the 
train  stops,  he  may,  unless  he  receives  some  other  warning,  safely 
alight  A  judge  may  think  that  if  a  passenger  himself  opens  the  car- 
riage door  and  alights,  it  is  conclusive  against  him  that  he  alighted 
without  ordinary  care ;  jury  after  jury  may  find  that  a  passenger  may, 
without  being  guilty  of  a  want  of  ordinary  care,  himself  open  the  door 
and  alight.  A  judge  may  propose  this  dilemma:  If  the  passenger 
alights  and  falls  when  it  is  dark,  he  is  imprudent  and  cannot  recover ; 
if  he  descends  and  falls  when  it  is  light,  he  is  unskilful  and  cannot 
recover.  A  jury  may  find  that  neither  part  of  this  dilemma  is  true.  If 
courts  or  a  judge  may  overrule  such  decisions  because  they  or  he  do  not 
agree  with  them,  they  ought  logically  to  overrule  decision  after  de- 
cision. And  yet  each  successive  decision  would  prove  more  distinctly 
the  opinion  of  men  of  ordinary  intelligence.  If  such  decisions  may  be 
overruled  on  the  mere  ground  that  the  courts  or  judges  do  not  agree 
with  them,  juries  are  bound  to  matters  of  fact  by  the  view  of  the  judges 
as  to  facts.    This  cannot  be.  .  .  . 

Applying  to  the  question  proposed  by  3'our  Lordships  the  rule  I  have 
submitted  to  be  the  right  one,  I  cannot  entertain  any  doubt  that  there 
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was  in  this  case  evidence  fit  to  be  left  to  the  jury,  and  I  therefore 
answer  your  Lordships'  question  in  the  affirmative. 

The  Lord  Chancellor  [Lord  Cairns].  ...  My  Lords,  I  am  bound 
to  say  that  if  it  had  fallen  to  me  to  review  a  vei-dict  of  a  jury  given 
against  a  company  under  these  circumstances,  without  any  evidence  to 
explain  the  facts  which  I  have  stated,  I  should  have  been  of  opinion 
that  the  jury  had  come  to  a  natural  and  proper  conclusion.  But  the 
only  question  which  your  Lordships  have  to  deal  with  is,  Was  there  in 
this  case  evidence  of  negligence  to  go  to  the  jury?  In  my  opinion 
there  clearly  was. 

My  Lords,  the  fate  of  this  litigation  is  somewhat  singular.  The 
course  of  it  appears  to  me  to  afford  a  strong  and  marked  proof  of  the 
advantage  which  sometimes  arises  from  a  fresh  hearing,  by  way  of  ap- 
peal, of  a  cause  of  this  kind.  At  the  trial,  as  I  have  stated  to  your 
Lordships,  Mr.  Justice  Blackburn  was  of  opinion  that  there  was  no 
evidence  to  go  to  the  jury,  and  nonsuited  the  plaintiff. 

On  the  application  to  the  Court  of  Queen's  Bench  for  a  rule  to  set 
aside  the  nonsuit,  there  were  present  Mr.  Justice  Blackburn,  Mr.  Jus« 
tice  Mellor,  Mr.  Justice  Lush,  and  Lord  Chief  Justice  Cockburn.  As 
I  understand  the  observations  of  the  Lord  Chief  Justice,  he  would  him- 
self have  been  of  opinion,  with  a  certain  qualification,  that  there  was 
evidence  of  negligence  to  go  to  the  jury ;  but  he  said,  if  a  rule  was 
granted,  it  would  be  certain  in  that  court  to  be  discharged,  and  there- 
fore it  was  refused.  I  take  it,  therefore,  that  in  the  Court  of  Queen's 
Bench  in  this  case  there  was  that  amount  of  difference  of  opinion  to 
which  I  have  referred. 

In  the  Couii;  of  Exchequer  Chamber,  four  Barons  of  Exchequer, 
name!}',  Mr.  Baron  Bramwcll,  Mr.  Baron  Channell,  Mr.  Baron  Piggott, 
and  Mr.  Baron  Cleasby,  were  of  opinion  that  the  nonsuit  was  right,  and 
that  there  was  no  evidence  to  go  to  the  jur}\  The  Loi*d  Chief  Baron, 
Mr.  Justice  Willes,  and  Mr.  Justice  Keating  were  of  a  different  opin- 
ion ;  therefore,  there  was  a  division  of  four  against  three. 

Your  Lordships  have  had  the  benefit  of  the  opinion  of  five  learned 
judges,  two  of  whom  were  those  who  had  alreadj*  given  their  opinions 
in  the  court  below,  namely,  the  Lord  Chief  Baron  and  Mr.  Justice 
Keating,  the  other  three  being  Mr.  Justice  Brett,  Mr.  Justice  Denman, 
and  Mr.  Baron  Pollock,  and  they  are  unanimously  of  opinion  that  there 
was  evidence  of  negligence  to  go  to  the  jury ;  and,  so  far  as  I  am 
aware,  any  of  3'our  Lordships  who  heard  the  case  would  also  have  no 
doubt  that  there  was  evidence  of  negligence  to  go  to  the  jury.  Therefore, 
looking  both  to  the  advice  of  the  learned  judges  to  this  House,  and  to  the 
opinion  of  your  Lordships,  I  think  it  may  be  taken  that  there  has  been  no 
difierence  of  opinion  in  this  House  that  there  was  evidence  to  go  to  the 
JU17.  I  think  that  that  unanimity  has  been  arrived  at  from  the  repeated 
hearings  of  this  case,  which  have  no  doubt  caused  some  delay  and  some 
expense ;  but  I  trust  the  case  may  be  found  useful  in  future  as  negar 
tiving  the  idea  that,  under  circumstances  such  as  I  have  described,  a 
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case  is  to  be  withdrawn  from  the  jury,  and  the  mind  of  the  Jury  not  to 
be  farther  exercised  upon  it 

My  Lords,  I  submit  to  your  Lordships  that  the  proper  course  is  to 

reverse  the  judgment  of  the  Exchequer  Chamber,  and  (as  has  been 

agreed  shall  be  done)  to  direct  that,  in  the  Court  of  Queen's  Bench, 

Judgment  shall  be  entered  up  for  the  sum  assessed  by  the  jurj-,  namely, 

*£1,200.   .  .   . 

Judgment  of  the  Court  ofJExchequer  Chamber  reversed^  and  the 
verdict  to  be  entered  for  the  plaintiff  or  the  sum  (/£1,200.* 

1  See  Met  Ry.  Co.  v.  Jackson,  3  App.  Caa.  193  (1877),  in  which  Mr.  Justice  Brett  had 
left  a  qaestion  of  negligence  to  the  jury,  and  had  been  sustained  by  tho  Common  Pleas 
Division.  The  Court  of  Appeal  was  equally  divided.  The  House  of  Lords  unani- 
mously reversed  the  judgment  of  the  Common  Pleas,  which  had  been  thus  sustained, 
and  under  the  rule  agreed  upon  in  the  case  nonsuited  the  plaintiff,  holding  that  there 
was  no  evidence  proper  to  submit  to  the  jury.  The  Lord  Chancellor  (Cairns)  snid  : 
"  Your  Lordships,  in  the  case  of  Bridges,  did  not  lay  down  .  .  .  any  new  rule  upon 
this  subject.  It  is  indeed  impossible  to  Uy  down  any  role  except  .  .  .  that  from  any  , 
given  state  of  facts  the  judge  must  say  whether  negligence  can  legitimately  be  inferred, 
and  the  jury  whether  it  ought  to  be  inferred  "  (p.  200). 

See  also  Dublin,  etc.  Ry.  Co.  v,  Slattery,  3  App.  Cas.  1155  (1878),  in  which,  after 
exactly  the  same  experience  in  the  Irish  lower  courts,  the  House  of  Lords  affirmed  the 
judgment,  diss.  Lords  Hatherley,  Coleridge,  and  Blackburn. 

The  singnhur  misapprehension  of  some  of  the  judges  as  to  the  scope  of  the  decision 
in  the  Bridges  case  is  illustrated  by  a  report  in  the  London  Times  of  Dec.  18,  1877,  of 
a  negligence  case,  which  Lord  Coleridge  was  trying:  "The  Lord  Chief  Justice 
made  more  than  one  observation  on  the  present  state  of  the  law  of  negligence  as  affected 
by  the  recent  decision  of  the  House  of  Lords  in  the  case  of  Jackson  v.  the  Metropoli- 
tan Railway  Company.  His  Lordship  remarked  that  he  thought  a  day  or  two  ago  he 
understood  the  law  of  n^igenoe,  bat  had  now  no  hopes  of  understanding  anything 
about  it,  except  that  whatever  was  decided  would  be  reversed.  In  fact,  it  was  now  a 
perfect  toss  up.  Formerly,  it  was  the  opinion  of  the  judges  that,  under  the  rule  laid 
down  by  the  House  of  Lords  in  Bridges  r.  the  London  and  North- Western  Rail- 
way, it  was  for  a  jury  to  say  what  facts  had  amounted  to  negligence  ;  but  now,  after 
their  Lordships'  interpretation  of  that  rule,  a  judge  must  tell  the  jury  that  certain 
iacts  were  not  evidence  of  negligence." 

In  the  case  of  Belt  v.  Lawes,  as  reported  in  the  London  Times  of  March  18,  1884, 
the  Court  of  Appeal  sustained  the  verdict  of  a  jury  on  a  question  of  damages,  as  against 
the  decision  of  the  Divisional  Court  In  the  coui'se  of  his  opinion,  not  elsewhere  pre- 
served, the  Master  of  the  Rolls  (Brett),  after  saying  that  under  the  rule  in  such  cases, 
the  verdict  can  only  be  impeached  when  the  court  can  say  that  reasonable  men  could 
not  fairly  find  as  the  jury  have  done,  went  on  to  say :  "  It  has  been  suggested  that\ 
this,  if  the  court  sets  aside  the  verdict,  is  a  judgment  that  the  jury  are  not  reasonable 
men  ;  but  it  only  decides  that  the  jury  may  have  acted  from  sympathy  or  prejudice,  or 
from  having  overlooked  some  view  of  the  case  which,  if  they  had  observed  fit],  would 
have  made  them  find  otherwise.  It  has  been  suggested  that  if,  acting  on  this  rule,  one 
judge  differs  from  another  as  to  whether  a  verdict  is  against  the  weight  of  evidence,  he  | 
must  he  of  opinion  that  his  brother  judge  is  devoid  of  sense  or  reason.  Such  a  suggestion^ 
however,  onless  made  only  as  a  pleasantry,  may  be  passed  by  with  scorn.  The  differ- 
ence is  a  difference  of  opinion  upon  a  matter  of  admitted  difficulty.  It  has  been  said« 
indeed,  that  the  difference  between  the  rule,  and  the  question  whether  the  judges 
would  have  decided  in  the  samo^way  as  the  jury,  is  evanescent,  and  that  the  solution 
of  both  depends  on  the  opinion  of  the  judges.  The  last  part  of  the  observation  is  true, 
but  the  mode  in  which  the  subject  is  approached  makes  the  greatest  difference.  To  ; 
ask,  '  Should  we  have  found  the  same  verdict  ? '  is  surely  not  the  same  thing  as  to  ask 
whether  there  is  room  for  a  reasonable  difference  of  opinion."  —  £d. 
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In  Jones  v.  Spencer,  in  the  House  of  Lords,  77  Law  Times  Rep. 
536  (1897),  on  a  question  of  granting  a  new  trial  on  the  ground  that 
the  verdict  was  against  the  weight  of  evidence,  Lord  Cuancellob 
Halsburt  said :  '*  I  have  the  less  hesitation  in  coming  to  that  conclu- 
sion, and  so  overruling  the  Court  of  Appeal,  because  that  court  docs 
not  appear  to  me  (witli  great  respect  to  the  majority)  to  have  applied  its 
mind  to  the  question  which  reallj'  arose,  but  they  proceeded,  apparently*, 
upon  some  construction  which  had  been  placed  upon  a  former  decision 
of  your  Lordships,  introducing,  as  was  said,  a  new  rule  in  a  case  of 
this  sort.  I  am  not  aware  that  the  Court  of  Appeal  or  this  House 
have  a  right  to  introduce  any  new  rule  on  the  subject  of  a  new  trial ; 
the  question  has  been  many  times  discussed,  and  ceitainl}',  so  far  as  I 
am  concerned,  in  using  the  language  which  I  am  reported  to  have  used 
in  delivering  judgment  in  the  case  of  Metropolitan  Railway  Company 
v.  Wright  (54  L.  T.  Rep.  658 ;  11  App.  Cas.  152),  I  was  not  under  the 
impression  that  I  was  suggesting  any  new  rule.  I  merely  gave  ex- 
pression to  what  I  have  always  believed  to  be  the  rule  ever  since  I 
entered  the  profession.  It  is  a  rule  which  I  sec  no  reason  to  alter,  even 
if  I  had  jurisdiction  to  do  so,  which  I  have  not.  I  am  confident  in  the 
belief  that  I  gave  utterance  to  no  new  rule,  or  suggested  that  anything 
Lad  happened  in  later  times  to  alter  the  esUiblished  rule.  I  have  been 
looking  into  the  authorities  to  see  what  can  have  given  rise  to  the  im- 
pression that  it  was  a  new  rule,  and  I  find  that,  in  the  case  of  Rafael 
V.  Verelst  (2  Wm.  Bl.  987),  now  more  than  a  century  ago,  De  Grej-, 
C.  J.,  said  in  substance  very  much  what  I  said  in  Metropolitan  Railway 
Company  v.  Wright  He  sa3's,  *  This  verdict  is  not  against  the  evi- 
dence. The  court  will  not  set  it  aside  merely  because  they  might  have 
given  it  the  other  way.*  If  there  is  a  question  of  fact  left  to  the  jnr}-, 
and  they  have  reasonably  answered  it,  their  verdict  cannot  be  disturbed. 
I  am  not  aware  of  any  observation  of  my  own  in  the  case  of  Metropoli' 
tan  Railway  Company  v.  Wright  which  would  suggest  any  other  rule 
than  that  which  has  certaini}'  been  held  as  established  with  the  authority 
of  that  learned  judge  more  than  a  centurj*  ago."  ^ 

*  What  Lord  HaUbury  had  said  in  Metropolitan  Railway  Company  v.  Wright,  11 
App.  Cas.  152  (1886),  in  a  negligence  case,  was  (inter  alia)  this  :  "If  reasonable  men 
might  find  (not  'ought  to,'  as  was  said  in  Solomon  v.  Bitton),  [8  Q.  B.  D.  176  (1881),] 
the  verdict  which  has  been  found,  I  think  no  court  has  jurisdiction  to  disturb  a 
decision  of  fact  which  the  law  has  confided  to  juries,  not  to  judges."  See  Prel.  Treat. 
Evid.  209  n.,  and  17  Q.  B.  D.  736.  In  Pickering  Phipps  p.  Lond.  &  N.  W.  Ry.  Co., 
[1892]  2  Q.  B.  229,  an  appeal  from  an  order  of  the  Railway  Commissioners  refusing  an 
injunction  against  a  railway  company  as  touching  an  undue  and  unreasonable  prefer^ 
ence  alleged  to  be  given  to  certain  competitors  of  the  plaiutilT,  an  owner  of  iron  fur- 
naces, was  dismissed.  The  statute  forbade  any  appeal  "upon  a  question  of  fact.** 
Lord  Herschell  (p.  237)  said:  ** It  cannot  be  doubted  that  whether  in  particular  in- 
stances there  has  been  an  undue  or  unreasonable  preference  or  prejudice  is  a  question 
of  fact.  ...  In  Denaby  Main  Colliery  Co.  v.  Manchester,  Sheffield,  and  Lincolnshire 
Ry.  Co.  (3  Ry.  &  Can.  Ca.  426),  .  .  .  Lord  Selbome,  then  Lord  Chancellor,  said,  at 
441 :  '  They  gaye  a  decided  .  .  .  advantage,  as  it  appears  to  me,  to  the  distant  col- 
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JONES  V.  EAST  TENNESSEE,  etc.  RAILROAD  COMPANY, 

Supreme  Court  of  tub  United  States.    1888. 

[Rtp(yrUd  128  U,  S.  448.] 

The  case  is  stated  in  the  opinion  of  the  ooart     Mr.  Henry 
IngereoU^  for  plaintiflP  in  error.     Mr.  WiUiam  M.  Baxter^  for  defend- 
ant in  error. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court. 

This  is  an  action  brought  by  W.  C.  Jones  against  the  East  Tennes- 
see, Virginia,  and  Georgia  Railroad  Company  to  recover  damages  for  a 
personal  injury  inflicted  uiK>n  him  by  his  being  struck  by  an  engine 
belonging  to  tlie  defendant  companj'. 

The  suit  was  originally  brought  in  the  local  State  court,  but  was 
afterwards  removed  b3*  the  railroad  company  into  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of  Tennessee.  On  the  trial, 
after  considerable  testimon}'  had  been  introduced  on  both  sides,  the 
court  gave  the  jury  the  following  instructions :  — 

''This  case,  gentlemen,  does  not  come  within  the  purview  of  sub- 
sections [3,  4,]  of  section  1166  of  the  Code  of  Tennessee.  It  must 
be  determined  upon  the  principles  of  the  common  law  as  interpreted 
and  administered  by  the  Supreme  Court  of  the  United  States.  It  is 
not  necessaiy  for  me  to  explain  what  would  or  would  not  be  negli- 
gence on  the  part  of  the  defendant ;  for  it  ma}*  be  conceded  that  the 
defendant  was  negligent  in  running  its  train,  witliout  its  brakes  in 
good  condition,  at  a  higher  rate  of  speed  than  was  proper  or  safe 
under  the  circumstances  of  this  case,  and  still  the  plaintiff  would  not 
be  entitled  to  recover,  simply  because  such  negligence,  if  it  existed, 
did  not  canse  the  injury  complained  of.  In  the  judgment  of  this  court,^ 
based  upon  the  facts  shown  in  evidence  and  not  controverted  by  the 
argument,  touching  the  manner  of  plaintiffs  collision  with  dcfendant'sj 
engine,  the  plaintiff  was  guilty  of  such  contributory  negligence  as  pr< 
eludes  him  from  all  right  to  recover  in  this  action.  The  court  there-J 
fore  instructs  3'ou  to  return  a  verdict  for  the  defendant." 

It  will  be  seen  from  his  language  that,  while  the  court  was  of  the 
opinion  that  the  company  was  guilty  of  such  negligence  as  would  ren- 

Heries.  That  may  be  due  or  undue,  reasonalile  or  unreasonable,  hut  under  these  cir> 
eomstaocea  is  not  the  reasonableness  a  question  of  fact  f '  .  .  .  Unless  you  could  point 
to  some  other  law  which  defines  what  shall  be  held  to  be  reasonaUe  or  unreasonable,  it 
must  be  and  is  a  mere  question,  not  of  law,  but  of  fact"  Lindley,  L.  J.,  "  What  is 
undue,  etc.,  la  a  question  of  degree,  and  being  a  question  of  degree,  it  is  obviously  a 
question  of  fact,  and  if  it  is  a  question  of  fact  there  is  no  appeal."  The  court  went  on, 
however,  to  find  a  question  of  law,  viz.,  whether  the  commissioners  had  a  right,  in 
determining  their  question  of  fact,  to  consider  that  one  trader  had  access  to  a  compet- 
ing route  and  the  other  had  not,  in  determining  whether  lower  rates  to  the  former 
gave  him  an  undue  preference.    It  was  held  that  they  had  such  a  right  —  Ed. 
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der  it  liable  in  this  action,  it  was  relieved  from  that  liability  bj  con- 
tributory negligence  on  the  part  of  the  plaintiff.  It  did  not,  therefore, 
permit  the  jury  to  pass  either  upon  the  negligence  of  the  defendant  com- 
pany or  the  contributory  negligence  of  the  plaintiff. 

The  ground  upon  which  the  court  based  this  decisioiy  is  not  shown, 
except  so  far  as  appears  from  the  statement  in  the  extract  above 
quoted,  that  *'upon  the  facts  shown  in  evidence  and  not  oontix>vertcd 
by  the  argument,  touching  the  manner  of  the  plaintiff's  collision  with 
defendant's  engine,  the  plaintiff  was  guilty  of  such  contributory  negli- 
gence as  precludes  him  from  all  right  to  recover  in  this  action."  It  is 
not  to  be  inferred  from  this  statement  that  counsel  for  the  plaintiff  con- 
ceded that  he  was  guilty  of  contributory  negligence ;  but  the  court  pro- 
ceed upon  the  idea  that  the  facts,  which  in  its  judgment  were  shown  in 
evidence,  not  being  controverted  by  argument,  were  sufficient  to  estab- 
lish such  negligence. 

The  evidence  is  embodied  in  the  bill  of  exceptions  before  us,  and  wc 
cannot  agree  with  the  Circuit  Court  that  there  was  such  a  clear  case  of 
negligence  on  the  part  of  the  plaintiff  as  to  justify  the  court  in  with- 
drawing the  whole  subject  fix>m  the  consideration  of  the  jury.  The 
plaintiff  himself  states  that  he  was  in  the  depot  of  the  defendant  on 
business ;  that  the  passenger  platform  was  alongside  the  tracks,  which 
ran  between  it  and  the  depot ;  there  was  also  a  sidc-ti-ack  that  went 
through  the  depot ;  that  he  passed  out  of  the  depot  by  the  usual  way, 
and  was  struck  between  the  wall  of  the  depot  and  the  platform.  He 
further  says  that  the  way  he  was  going  he  could  not  see  a  train  approach- 
ing from  the  east  because  there  was  a  car  on  the  side-track,  and  he  had 
DO  warning  of  any  approaching  train,  although  he  listened  as  he  went 
out  of  the  de|X)t  There  is  also  some  evidence  that  there  was  so  much 
noise  about  the  place  of  exit  from  the  depot  that  the  sound  of  the  ad- 
vancing train  could  not  be  distinguished.  On  the  other  hand,  there  is 
some  testimony  to  show  that  the  plaintiff  ran  carelessly  through  the 
depot;  that  he  knew  the  train  was  approaching,  and  that  he  might 
have  guarded  himself  against  it  if  he  had  stopped  at  Uie  exit  of  the 
depot  long  enough  to  have  looked  about  him. 

But  we  think  these  are  questions  for  the  jur}'  to  determine.  We  see 
no  reason,  so  long  as  the  jury  system  is  the  law  of  the  land,  and  the 
jur}'  is  made  the  tribunal  to  decide  disputed  questions  of  fact,  why  it 
should  not  decide  such  questions  as  these  as  well  as  others.  There  is 
nothing  in  a  case  in  which  it  is  conceded,  fully  and  unreservedly,  that 
the  defendant  company  is  in  fault  on  account  of  the  manner  of  running 
its  trains,  such  as  the  high  rate  of  speed  and  other  careless  mattera 
mentioned  by  the  court  in  its  instniclions,  which  should  justify  the 
court  in  refusing  to  submit  to  the  jur}*  the  question  whether  the 
defendant  company  is  relieved  from  the  liability  incurred  by  it,  by 
reason  of  the  acts  of  the  plaintiff  showing  that,  in  some  degree,  he  may 
not  have  been  as  careful  as  the  most  cautious  and  prudent  man  would 
have  been. 
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Instead  of  the  coarse  here  pursned,  a  due  regard  for  the  respective 
functions  of  the  coort  and  the  Jury  would  seem  to  demand  that  tlieae 
questions  should  have  been  submitted  to  the  Jury,  acoompanied  by  such 
instructions  from  Uie  preaidiug  Judge  as  would  have  secured  a  BOund 
verdict.  We  tbiok  the  case  is  covered  by  that  of  Stme  v.  TAe  North- 
erti  Central  EaUvsay  Co.,  128  U.S.  91,  in  which  the  opinioti  of  this 
conili  was  delivered  by  Mr.  Justice  Harlan,  Oct  22,  18S8. 

We  forbear  to  discuss  tfae  facts  fiirther  at  this  time,  aa  we  do  not 
wish  to  prejudice  the  case  before  the  Jurj-,  in  the  further  proceedings 
which  mnst  be  bad. 

The  judgment  of  the  Circuit  Court  ia  reverted,  icith  instructions 
to  grant  a  new  CricdJ 


LORENZO  V.  WIRTH. 

SuPBBMB  Judicial  Cockt  of  Massachusetts.    1896. 

[Bepciitd  170  Mau.  iM.} 

ToBT,  for  personal  injuries  occasioned  to  the  plaintiff  by  falling 
into  a  coal  hole  in  Eliot  Street,  in  Boston.  .  .  .  The  Jury  returned  a 
Terdict  for  tbe  plaintiff;  and  the  defendant  alleged  exceptions.  The 
case  was  argued  at  the  bar  in  November,  1.897,  and  afterwards  was  sub- 
mitted on  briefs  to  all  the  Justices. 

T.  W.  Proctor  for  the  defendant.  R.  S.  Dana  and  S.  R.  Bailey, 
for  the  plaintiff. 

Holmes,  J.    This  is  an  acUon  for  personal  injuries  suffered  by  the 

plaintiff  in  oonsequeooe  of  her  stepping  into  an  open  coal  hole.    The 

coal  bole  was  situated  about  eighteen  inches  in  front  of  a  house  held 

by  the  defendant  under  a  lease,  and  upon  land  embraced  in  the  lease. 

The  house  was  set  back  from  the  street,  and  the  coal  hole  was  two  feet 

*..  »»»  n,.i^i^a  tho  >»»»»  \\t.,x     T»..f  the  paving  over  the  space  between 

:inuou8  with  that  of  the  street,  and 

ions  to  give  notice  that  it  was  not 

I  which  it  generally  was  used  by 

c,  and  the  fact  that  the  steps  of 

m  which  the  plaintiff  was  coming 

wagon  was  backed  up  to  the  side 
al,  which  had  been  ordered  by  the 
it  by  tbe  servants  of  a  coal  dealer. 

bole,  and  was  shovelling  the  last 
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of  the  coal  oat  of  the  wagon  upon  the  sidewalk.  The  other  stood  by  the 
hole,  doing  such  work  as  was  necessary  to  help  the  coal  pour  down 
the  hole.  The  coal  covered  the  whole  sidewalk  from  the  wagon  to  near 
the  house.  The  plaintiff,  a  Spanish  woman,  who  according  to  her  own 
testimony  never  had  seen  coal  put  through  a  coal  hole  before,  stepped 
upon  the  steps  of  the  next  building  above  mentioned,  thence  stepped 
upon  the  coal,  and  then  with  her  other  leg  went  into  the  coal  hole, 
which  was  thirty  inches  from  the  corner  of  the  steps.  The  judge  was 
asked  to  direct  a  verdict  for  the  defendant,  which  he  refused  to  do,  and 
the  defendant  excepted. 

The  question  in  its  common  form  is  whether  these  facts  show  any 
evidence  of  negligence  proper  to  be  left  to  the  jur3\  But  it  will  be 
seen  that  it  is  not  a  question  of  evidence  in  the  ordinary  sense.  It  is 
not  whether  there  is  anything  tending  to  prove  a  disputed  fact.  The 
acts  and  omissions  of  the  defendant  as  to  the  plaintiff  are  fully  known 
and  undisputed.  The  question  is  whether  those  acts  and  omissions 
made  the  defendant  liable  for  the  plaintiff's  hurt,  —  in  the  common 
language  of  the  law,  whether  they  constituted  a  breach  of  dutj'  to  the 
plaintiff.  It  will  be  observed,  further,  that  the  facts  on  which  the 
question  arises  are  quite  simple,  and  arc  likely  to  be  repeated  with 
slight  variations  as  long  as  coal  holes  exist ;  that  they  are  all  matters 
of  eyesight,  capable  of  being  photographed;  and  that  theory  must 
recognize  that  at  some  point  the  visible  situation  would  be  such  as  to 
warrant  the  defendant  in  assuming  that  the  public  were  sufSciently 
warned,  or,  in  other  words,  that  the  defendant  would  have  done  her 
whole  dut}'.  CJienery  v.  Fitchhurg  Railroad^  160  Mass.  211,  214.  It 
is  true  that  blind  men  and  foreigners  unused  to  our  ways  have  a  right 
to  walk  in  the  streets,  and  this  fact  must  be  taken  into  consideration  in 
drawing  the  line  of  the  defendant's  duty  ;  but  the  line  when  drawn  is  a 
physical  line,  so  to  speak,  —  it  is  a  visible  situation  in  which  all  the 
arrangements  or  precautions  which  the  law  requires  of  a  defendant  are 
there,  upon  the  ground. 

In  simple  cases  of  this  sort  couils  have  felt  able  to  determine  what 
in  every  case  however  complex,  defendants  are  bound  at  their  peril  to 
know,  and  are  presumed  to  know,  namely,  whether  the  given  situation 
is  on  one  or  the  other  side  of  the  line.  The  examples  are  numerous, 
and  we  take  the  Grst  that  come  to  our  hand.  Barron  v.  JEldredge^  100 
Mass.  455,  460,  461;  Finney  v.  Hall,  156  Mass.  225;  Craper  v. 
Metropolitan  Railway^  L.  R.  1  C.  P.  300.  We  think  that  the  case  at 
bar  is  not  beyond  our  competence  to  decide.  The  greatest  danger  in 
attempting  to  do  so  is  that  of  being  misled  by  ready  made  generaliza- 
tions, and  of  thinking  only  in  phrases  to  which  as  lawyers  the  judges 
have  become  accustomed,  instead  of  looking  straight  at  things  and 
regarding  the  facts  in  all  their  concreteness  as  a  jury  wonld  do.  Too 
broadly  generalized  conceptions  are  a  constant  source  of  fallacy.  Thus 
it  is  easy  to  say  that  the  continuity  of  the  sidewalk  was  an  invitation, 
and  then  to  discuss  in  universals  the  duty  of  one  who  invites  the  public 
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upon  his  land.  Bat,  invitation  or  no,  the  invitation  is  not  the  same^ 
and  tlie  responsibility  is  not  the  same,  when  the  place  is  seemingly  in 
the  middle  of  a  clear  highway,  and  looks  safe  and  ready  for  travel  to 
one  who  is  walking  straight  along  the  open  road,  that  it  is  wliere  the 
place  is  in  a  snug  corner  and  is  ca[)able  of  being  reached  only  by  going 
over  steps  which  manifestly  are  not  a  part  of  the  highway,  and  then  by 
stepping  into  a  pile  of  coal  which  surrounds  the  spot  in  question. 
Without  considering  whether  under  such  circumstances  the  defendant 
would  be  freed  from  all  duty  iu  respect  of  the  temporary  dangers 
created  by  the  coal  dealer  while  he  was  doing  liis  work  {Clapp  v.  Kemp^ 
122  Mass.  481),  it  is  the  opinion  of  a  majority  of  the  court  that  she 
was  not  called  on  to  stand  guard  and  to  tell  the  public  that  they  must 
not  understand  the  continuity  of  the  pavement  under  the  coal,  if  they 
happened  to  know  of  it,  as  a  present  assurance  that  they  might  step 
blindlj-  into  the  coal,  and  as  a  warranty  that  there  was  no  hole  in  the 
place  where  the  coal  was  pouring  down.  A  heap  of  coal  on  a  side- 
walk in  Boston  is  tin  indication  according  to  common  experience  that 
there  very  possibly  may  be  a  coal  hole  to  receive  it.  But  without  saj'- 
ing  that  it  always  is  a  sufficient  warning  to  look  out  for  one,  we  are  of 
opinion  that,  as  against  a  person  coming  from  where  the  plaintiff  came 
from,  with  a  coal  hole  situated  as  this  was,  the  coal  in  the  condition 
shown,  and  the  business  of  delivery  then  going  on,  in  the  absence  of 
men  with  baskets  or  other  indication  of  a  different  means  of  making 
the  delivery,  the  defendant  cannot  be  said  to  have  been  wanting  in 
due  care.  Exceptions  sustained,^ 

[Knowltox,  J.,  for  himself  and  Lathbop,  J.,  gave  a  dissenting  opinion, 
at  the  end  of  which  it  was  said,  "  What  kind  of  conduct  is  required,  under 
complex  conditions,  to  reach  the  usual  standard  of  due  care,  namely, 
the  ortiinary  care  of  persons  of  common  prudence,  is  a  question  of  fact 
to  be  determined  according  to  the  observation  and  experience  of  com- 
mon men.  Even  when  there  is  no  conflict  to  testimony-,  if  there  are  acts 
and  omissions  of  which  some  tend  to  show  negligence  and  others  do  not, 
the  question  whether  there  was  negligence  or  not  is  in  my  judgment 
a  question  for  a  jury.  This  proposition  I  deem  to  be  established  by 
such  unanimity  of  decision  as  to  need  no  citation  of  authorities  in  sup. 
port  of  it     I  think  the  case  was  rightly  submitted  to  the  jury." "] 

1  Compare  the  same  learned  judge  on  Law  in  Science  and  Science  in  Law,  in  12 
EsLTv.  Law  Rey.  443,  457-460.  See  also  tupra,  161  n.,  PreL  Treat.  Evid.  218  aeq.,  285 
aeq.,  249  seq.  —  Ed. 

*  See  Powers  v.  Qaincy  Str,  R.  Co.,  168  Mass.  5.  —  Ed. 
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TERRE  HAUTE,   &c.  RAILROAD  COMPANY  v.  VOELKER. 

Supreme  Court  of  Illinois.     1889. 

[Reported  129  III.  UO.]  i 

Appeal  from  the  Appellate  Court  for  the  Fourth  District ;  heard  in 
that  court  on  appeal  from  the  Circuit  Court  of  St.  Clair  Count}-,  the 
Hon.  George  W.  Wall,  J.,  presiding. 

Jtfr,  John  Q.  Williams  and  Mr.  A.  S,  Wildennan^  for  the 
appellant. 

Mr.  W.  C.  Kueffner^  for  the  appellee. 

Mr.  Justice  Bailey  delivered  the  opinion  of  the  Court :  — 

This  was  an  action  on  the  case,  brought  by  Julia  Voelker,  adminis- 
tratrix of  the  estate  of  Edward  Voelker,  deceased,  against  the  Terre 
Haute  and  Indianapolis  Railroad  Compan}*,  to  recover  damages  for  the 
death  of  the  plaintiffs  intestate.  The  trial,  which  was  had  before  the 
court  and  a  jury,  resulted  in  a  verdict  in  favor  of  the  plaintiff  for  $3,500, 
I  and  for  that  sum  and  costs^the  court,  after  denying  the  defendant's  mo- 
tion for  a  new  trial,  gave  judgment  for  the  plaintiff.  Said  judgment 
was  affirmed  by  the  Appellate  Court  on  appeal,  and  by  an  appeal  from 
that  court  the  record  is  brought  here  for  review. 

The  declaration  contains  five  counts,  but  a  demurrer  having  been 
sustained  to  the  first  and  second,  only  the  remaining  three  are  brought 
up  by  the  transcript  of  the  record.  Each  of  said  counts  alleges  that  the 
deceased,  at  the  time  he  received  the  injuries  of  which  he  died,  was 
riding,  with  all  due  care  and  caution,  in  a  wagon  drawn  b}*  two  horses, 
along  St.  Clair  Avenue,  in  the  city  of  East  St.  Louis,  and  that  at  the 
point  where  said  avenue  crosses  the  track  of  the  defendant's  railroad, 
the  wagon  in  which  he  was  riding  was  struck  by  a  locomotive  engine 
running  on  said  railroad,  and  that  the  deceased  thereby  received  the 
injuries  of  which  he  soon  thereafter  died. 

The  third  count  alleges  a  breach  by  the  defendant  of  its  statutory 
duty  to  cause  a  bell  of  at  least  thirty  pounds  weight  to  be  rung  or  a 
steam  whistle  to  be  sounded  on  the  engine  at  least  eighty*  rods  from  the 
highway,  and  kept  ringing  or  whistling  until  the  highwa}'  was  reached, 
and  that  by  reason  of  such  breach  of  its  statutory  dut^',  said  locomotive 
engine  collided  with  said  wagon  and  inflicted  said  injuries. 
(  The  fourth  count  alleges  an  ordinance  of  the  city  of  East  St  Louis 
'  limiting  the  speed  at  which  passenger  trains  should  be  run  in  or  through 
said  city  to  ten  miles  per  hour,  and  also  alleges  that  the  servants  of  the 
defendant,  at  the  time  the  deceased  was  injured,  were  running  its  engine 
and  train,  within  said  city,  at  a  rate  exceeding  ten  miles  per  hour,  to 
wit,  at  the  rate  of  thirt}*  miles  per  hour,  and  that  in  consequence  there- 
of the  deceased  received  said  injuries. 

^  A  part  of  the  case  is  omitted. 
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The  fiflb  count  merel}'  alleges  that  the  defendant,  In*  its  servants  in 
charge  of  said  locomotive  engine  and  train,  so  negligently  and  care- 
lessly run  and  drove  the  same,  that  by  reason  of  such  negligence  and 
carelessness,  said  engine  run  against  said  wagon  and  inflicted  said  in- 
juries, thereby  causing  the  death  of  the  said  deceased.  .  .  . 

The  onlj'  remaining  questions  in  the  case  which  are  open  for  consid- 
eration here  arise  upon  the  instructions  to  the  jury.  The  discussion,  so 
far  as  it  is  presented  by  the  briefs  of  counsel,  relates  mainly  to  the  de- 
fendants first  instruction,  which  was  modified  by  the  court  and  given 
to  the  jurj-  as  modified,  and  to  the  defendant's  third  instruction  which 
was  refused.  The  defendant's  firat  instruction  was  as  follows,  the 
modifications  consisting  in  striking  out  the  words  inclosed  in  brackets, 
and  insei-ting  those  printed  in  italics :  — 

^'  The  court  instructs  the  jury,  that  it  is  the  duty  of  a  person  ap- 
proaching a  railroad  crossing  to  look  along  the  line  of  the  railroad  to 
see  if  a  train  is  coming,  or  to  listen,  or  to  use  any  other  reasonable 
means  of  informing  himself  of  an  approaching  train,  before  going  on 
such  crossing  [and  if  he  fails  or  omits  to  do  so,  such  omission  on  his 
part  is  negligence  in  itself]  ;  and  if  the  jurj'  believe,  from  the  evidence  in 
this  case,  that  the  deceased,  £dward  Voelker,  approached  the  crossing 
in  question  in  this  case  in  a  covered  milk-wagon  which  had  tbe  sides 
thereof  closed,  and  that  he  did  not  look  or  listen  for  the  approaching 
train,  and  that  if  he  had  looked  or  listened  for  the  approach  of  said 
train  be  might  have  seen  or  heard  said  train  before  driving  or  going  on 
said  crossing,  [then  he]  and  that  in  so  doing  he  failed  to  exercise  or- 
dinary care  to  avoid  the  injur}*  which  he  received,  [and]  then  the  plain- 
tiff cannot  recover,  even  though  the  jury  may  further  believe,  from  the 
evidence,  that  the  defendant's  servants  or  emplo3'ees  failed  to  ring  the 
bell  or  sound  the  whistle  as  required  b}-  law,  and  were  running  said 
train  at  a  greater  rate  of  speed  than  ten  miles  an  hour." 

The  defendant's  third  instruction,  which  was  refused,  was  as 
follows :  ^- 

"  The  court  instructs  the  jur}',  that  it  is  the  dnty  of  a  person  approach- 
ing the  crossing  of  a  railroad  over  a  public  highway,  to  listen  and  to 
look  both  ways  along  the  railroad  track  for  the  approach  of  the  railroad 
train,  before  going  upon  the  railroad,  and  if  he  goes  upon  the  track 
without  taking  such  precautions  to  guard  against  an  accident  and  sus- 
tains an  injury  in  consequence  of  his  failure  to  take  such  precautions, 
he  cannot  recover ;  and  if  the  jury  believe,  from  the  evidence,  that  the 
said  deceased,  Eklward  Voelker,  went  upon  the  crossing  of  the  defend- 
ant's railroad  at  St  Clair  Avenue  without  looking  or  listening  for  the 
approach  of  the  train,  and  received  the  injury  from  which  he  died, 
then  the  plaintiff  cannot  recover,  and  the  verdict  should  be  for  the 
defendant.'' 

The  proposition  raised  b}*  both  of  these  instructions,  and  upon  which 
the  Circuit  Court  ruled  against  the  defendant,  was  that  going  u[)on  a 
railway  track  at  the  point  where  it  crosses  a  highway  or  street,  without 
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'}(! .  looking  or  listening  for  approaching  trains,  is  negligence  per  se,  and 
that  such  conduct,  in  case  of  an  injur}'  at  such  crossing,  constitutes 
such  contributory  negligence  as  will  bar  a  recovery  therefor.  It  has 
been  the  uniform  doctrine  of  this  court  that  negligence  is  ordinarily  a 
question  of  fact  for  the  Jurj'.  Doubtless  there  may  be  conduct  so  clearly 
and  palpably  negligent  that  all  reasonable  minds,  without  hesitation  or 
dissent,  would  so  pronounce  it  When  that  is  so,  the  inference  of  neg- 
ligence may  properly  be  said  to  be  a  necessary  one,  and  such  conduct 
may  be  treated  as  negligent  per  se.  But,  as  said  in  Cumberland  Valley 
M,  M.  Co.  V.  Maugane^  61  Md.  53 :  *^  When  the  question  arises  upon 
a  state  of  facts  on  which  reasonable  men  may  fairl}'  an'ive  at  different 
conclusions,  the  fact  of  negligence  cannot  be  determined  until  one  or 
the  other  of  these  conclusions  has  been  determined  bj*  the  jury.  The 
inferences  to  be  drawn  from  the  evidence  must  either  be  certain  and 
incontrovertible,  or  thej'  cannot  be  decided  upon  by  the  court  N^^ 
ligence  cannot  be  conclusively  established  by  a  state  of  facts  upon  which 
fair-minded  men  may  well  differ/*  See  also  B,  Jb  0,  H.  M,  Co.  v. 
Owlings,  65  Md.  502. 

It  has  frequently  been  said  in  judicial  decisions  in  this  State  and 
elsewiiere,  that  it  is  the  dutj'  of  |3ersons  approaching  a  railway  crossing, 
to  look  and  listen  before  going  upon  the  track,  and  that  their  failure  to 
do  so  is  negligence,  but  it  will  be  found  generall}',  though  not  uni- 
forml}',  on  examining  the  cases  where  such  language  occura,  that  it  has 
been  used  in  discussing  the  dut}'  as  to  care  and  caution  in  approaching 
a  railway  crossing,  viewed  as  a  mere  question  of  fact,  and  not  as  a 
question  of  law.  It  is  doubtless  a  rule  of  law  that  a  i)erson  approach- 
ing a  railway  crossing  is  bound,  in  so  doing,  to  exercise  such  care, 
caution,  and  circumspection  to  foresee  danger  and  avoid  injury  as  or- 
dinary prudence  would  require,  having  in  view  all  the  known  dangers 
of  the  situation  ;  but  preciselj'  what  such  requirements  would  be  must 
nianifestlj'  differ  with  the  ever-varying  circumstances  under  which  such 
approach  may  be  made.  Ordinarilj*  of  course  the  diligent  use  of  the 
senses  of  sight  and  hearing  is  the  most  obvious  and  practicable  means 
of  avoiding  injury  in  such  cases  ;  but  occasions  may,  and  often  do,  arise 
where  the  use  of  those  senses  would  be  unavailing,  or  where  their  non- 
use  may  be  excused.  The  view  ma\'  be  obstructed  b}*  intetvening  ob- 
jects or  by  the  darkness  of  the  night.  Other  and  louder  noises,  as  is 
often  the  case  in  a  cit}',  may  confuse  the  sense  of  heaiing  and  render 
its  use  impracticable.  The  railway  compan}',  by  its  flagman  or  other 
agent  or  agency,  may  put  the  pei*son  off  his  guard  and  induce  him 
to  cross  the  track  without  resorting  to  the  usual  precautions.  The 
duty  may  be  more  or  less  varied  by  the  age,  degree  of  intelligence,  and 
mental  capacity  of  the  part\',  and  by  a  variety  of  other  circumstances 
by  which  he  may  be  surrounded.  It  follows  that  no  invariable  rule  can 
be  predicated  upon  the  mere  act  of  failing  to  look  or  listen ;  but  a  jur}', 
properly  instructed  as  to  the  legal  dut\'  in  respect  to  care  and  caution, 
of  a  person  approaching  a  railway  crossing,  must  draw  from  such  act» 
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in  connection  with  all  the  attendant  circumstances,  the  proper  con* 
elusion  as  to  whether  he  is  guilt}'  of  negligence  or  not. 

Mr.  Bishop,  in  his  recent  treatise  on  ]Son-Contract  Law,  sec.  1043, 
after  i*eferring  to  the  decisions  which  seem  to  hold  that  the  duty  to  look 
and  listen  is  an  absolute  one,  and  that  its  omission  is  negligence  per  se^ 
sa^'s :  ''But  it  is  believed  that  most  courts  more  accurately'  regai-d  this 
sort  of  matter  as  mere  evidence,  like  any  other  in  the  case ;  submitting 
*  all,  with  proi>er  instructions,  to  the  Jur}*,  yet  with  the  exceptions  recog- 
nized in  the  general  law  of  negligence.  To  omit  looking  and  listening 
where  neither  can  do  any  good  —  as,  where  the  track  Is  hidden  from 
sight,  and  other  sounds  drown  the  noise  of  the  cars  —  is  not  contribu- 
tory negligence.  And  there  are  other  circumstances  in  which  the  rule 
of  looking  and  listening  cannot,  in  the  nature  of  this  sort  of  thing,  be 
inflexible.  Therefore,  to  go  upon  the  track  in  disregard  of  it  is  not 
necessaril}'  and  as  a  question  of  law  negligence.*' 

In  T.  db  P.  Ry.  Co.  v.  Chapman,  bl  Tex.  75,  it  was  held  that  a 
person  approaching  a  railway  track  at  a  road  crossing  is  bound  to  use 
sQch  precautions  as  a  prudent  man  would  resort  to  under  like  circum- 
stances, but  any  attempt  by  the  court  to  prescribe  the  precise  thing  he 
should  do  in  exercising  such  caution,  would  be  an  invasion  of  the 
province  of  the  jur}*,  b}'  charging  on  the  weight  of  evidence.  In 
Lavarem  \\  C,  R.  L  &  P.  JR.  R.  Co.^  56  Iowa,  689,  the  court, 
after  reviewing  various  authorities,  says :  ^'  These,  and  many  other 
cases  which  might  be  cited,  establish  the  doctrine  bej'ond  question,  that 
a  person  is  not  necessarily'  and  as  a  question  of  law,  negligent,  in  going 
upon  a  railroad  track  without  looking  and  listening  for  approaching 
trains."  In  Plummer  v.  Eastern  R.  R.  Co.y  73  Me.  691,  it  is  held 
that  the  fact  that  a  person  who,  in  attempting  to  cross  a  railroad,  does 
not  at  the  instant  of  stepping  on  it,  look  to  ascertain  if  a  train  is  ap- 
proaching, is  not  conclusive  of  a  due  want  of  care  on  his  part. 

The  foregoing  authorities  are  entirely  in  harmony*  with  repeated  de- 
cisions of  this  court,  but  as  the  contrary  doctrine  is  verj'  strenuously 
insisted  upon  by  counsel  for  the  defendant  in  this  case,  we  have  been 
dis|M>sed  to  discuss  the  question  more  at  length  than  the  condition  of 
the  decisions  in  this  State  would  otherwise  have  seemed  to  demand. 
In  Pennsylvania  County  v.  Frana^  112  III.  398,  the  trial  court  re- 
fused to  instruct  the  jury  that  it  was  the  dut}'  of  a  person,  before  at- 
tempting to  cross  a  railway  track,  to  stop  if  necessary,  and  look  and 
listen  for  the  approach  of  trains,  before  entering  upon  such  track,  and 
that  if  b}'  such  precautions  he  could  have  discovered  the  approach  of 
the  defendant's  train  and  avoided  the  injury,  he  could  not  recover.  In 
affirming  the  judgment  we  said :  '^  It  is  no  doubt  true  that  it  is  the 
duty  of  a  person  about  to  cross  a  railroad  track  to  approach  cautiously, 
and  endeavor  to  ascertain  if  there  is  present  danger  in  crossing ;  and 
where  the  railroad  tracks  and  crossings  are  so  situated  that  the  ap- 
proach of  the  train  cannot  be  seen,  it  may  be  the  duty  of  a  person 
about  to  cross  to  stop  and  look,  to  ascertain  if  the  train  is  coming ;  but 
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it  is  alwaj'S  a  question  of  fact  for  the  jury  to  determine,  from  the  evi- 
dence, whether  the  person  injured  has  exercised  proper  care  ami  cau- 
tion in  crossing  a  railroad  track,  and  not  a  question  of  law.  It  is  the 
province  of  the  jury  to  determine  whether  the  plaintiff  was  guilty  of 
negligence,  and  not  for  the  court  to  tell  the  jury  that  certain  facts  con- 
stituted negligence." 

In  C.  &  K  1.  R.  R,  Co.  v.  O  Connor,  119  III.  686,  in  discussing 
the  same  proposition,  we  said  :  '^  It  is  onlj*  when  the  conclusion  of  neg- 
ligence necessarily  results  from  the  statement  of  fact,  that  the  court  can 
be  called  upon  to  sa}'  to  the  jury  that  a  fact  establishes  negligence,  as 
a  matter  of  law.  If  the  conclusion  of  negligence,  under  the  facta 
stated,  may  or  ma}'  not  result,  as  shall  depend  on  other  circumstances, 
the  question  is  one  of  fact  for  the  jury.'*  See  also  C,  &  A,  R.  R.  Co.  v. 
PenneU,  94  III.  448;  Schmidt  v.  C  &  N.  W.  Ry.  Co.,  83  Id.  405; 
C.  &  N.  W.  Ry,  Co.  V.  Moranda,  108  Id.  576. 

It  is  insisted  that  if  the  court  ruled  correcth*  in  modifying  the  de- 
fendant's first  and  in  refusing  its  third  instruction,  it,  b}'  the  same  rule, 
j^-    ^'  ^  : Vmust  be  held  to  have  committed  an  error  in  giving  to  the  jury  the 

plaintiff's  third  instruction,  which  held,  in  substance,  that  if  the  defend- 

\  v^  /C  -li'  ^  '*  '*'  'f       ant  omitted  to  perform  its  statutory  dutj*  in  relation  to  ringing  a  bell  or 

^  sounding  a  whistle  on  its  engine,  such  conduct  constituted  a  prima 

fade  case  of  negligence.     We  are  unable  to  concur  with  counsel  in  this 

view.    A  statute  commanding  an  act  to  be  done  creates  an  absolute 

duty  to  perform  such  act ;  and  the  duty  of  performance  does  not  depend 

upon  and  is  not  controlled  b}*  surrounding  circumstances.     Non-|)er- 

^    formance  of  such  statutory  duty,  resulting  in  injury  to  another,  may 

v/tberefore  be  pronounced  to  be  negligence  as  a  conclusion  of  law.  .  «  . 

'^^  Judgment  affirmed. 


/ 
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STACKUS  V.  NEW  YOVLK.^etc.  RAILROAD  COMPANY. 
Court  op  Appeals  op  the  State  of  New  York.    1880. 

[BeporUd  79  N.  Y.  464.] 

Appeal  from  Judgment  of  the  General  Term  of  the  Supreme  Court, 
in  the  fourth  judicial  department,  affirming  a  judgment  in  favor  of  de- 
fendant,  entered  upon  an  order  nonsuiting  plaintiff  on  trial,  and  affirm- 
ing an  order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  injuries  alleged  to 
have  been  sustained  by  plaintiff  through  the  negligence  of  the  employees 
of  defendant. 

The  facts  are  sufficiently  stated  in  the  opinion. 

H.  V.  Hoxoland,  for  appellant. 

Daniel  Pratt,  for  respondent. 
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Church,  C,  J.  This  case  belongs  to  a  class  of  cases  of  freqaent 
occurrence.  The  amount  involved  is  not  so  large  as  to  render  it  im- 
poi-tant.  The  importance  of  the  case  arises  chieflj'  from  the  necessity 
of  keeping  the  dividing  line  between  questions  of  law  which  belong  ex* 
clusively  to  the  court,  and  questions  of  fact  which  belong  to  the  jury  to 
determine,  well  defined  and  understoo<l.  Upon  the  plaintiflTs  evidence 
it  is  not  denied,  but  the  jury  would  have  been  justified  in  finding  neg- 
ligence on  the  part  of  the  defendant's  agents  and  employees.  The 
plaintiff  was  nonsuited  upon  the  ground  that  he  was  guilty  of  negligence 
which  contributed  to  the  injur)*.  To  justify  this,  tiie  negligence  must 
appear  so  clearly  that  no  construction  of  the  evidence,  or  inference 
drawn  from  the  facts,  would  have  warranted  a  contrary  conclusion,  and 
that  a  verdict  of  the  jury  the  other  way  would  have  been  set  aside  as 
against  evidence. 

In  general,  negligence  is  a  mixed  question  of  law  and  fact,  and  is  to 
be  determined  by  a  jury.  The  cases  where  a  nonsuit  has  been  sustained 
on  the  ground  of  contributory  negligence  are  exceptional,  and  are  con- 
fined to  cases  where  the  undisputed  facts  show  the  omission  or  commis- 
sion of  some  act  which  the  law  adjudges  negligent.  It  is  well  settled 
that  a  person  approaching  a  railroad  crossing  must  exercise  care  and 
caution  such  as  a  prudent  person  would  exercise  to  avoid  danger. 
Whether  such  care  has  been  exercised  in  a  given  case,  is  usually  a 
question  of  fact  for  the  jnr}',  to  be  determined  from  all  the  circumstances 
of  the  case.  In  this  State  it  has  been  settled  that  a  person  desiring  to 
cross  a  railroad  track  must  exercise  his  senses  of  seeing  and  hearing  to 
avoid  danger,  and  an  omission  to  do  this  has  frequently  been  adjudged, 
as  matter  of  law,  negligence.  The  traveller  must  look  both  ways,  and 
listen  for  the  approach  of  trains.  He  is  not  obliged,  however,  as  mat- 
ter of  law,  to  stop  his  team,  to  rise  up  in  his  wagon,  or  to  get  out  and 
go  to  the  track  to  make  observations.  Whether  he  ought  to  do  an}*  or 
all  of  these  things  in  a  given  case,  in  order  to  relieve  himself  from  the 
chaige  of  negligence,  is  for  the  jury  to  decide  in  view  of  the  circum- 
stances developed.  Care  must  be  exercised  commensurate  with  the 
danger  to  which  a  party  is  exposed  ;  bnt  the  degree  of  carQ  nccessar}' 
to  be  exercised  on  a  particular  occasion  is  generally,  of  necessity,  a 
qnestion  of  fact. 

The  plaintiff  was  travelling  westerly  in  a  covered  bugg3%  with  two 
horses,  in  the  winter,  in  a  highway  which  crosses  the  track  at  an  acute 
angle.  The  highway  for  several  rods  east  of  the  crossing  runs  near  to 
and  nearly  parallel  with  the  track.  When  he  aiu*ived  at  the  signboard 
warning  travellers  to  look  out  for  the  cars,  he  stopped  his  team,  snd 
looked  east  and  also  west  for  trains,  but  saw  none.  He  could  see  east 
about  fifty  rods  from  that  point.  He  was  acquainted  with  the  crossing, 
and  the  running  of  the  trains.  He  snpposed  the  train  from  the  east  had 
passed,  as  he  had  heard  a  train  going  east  at  some  distance  back,  and 
if  on  time,  it  would  have  passed.  A  train  was  also  about  due  fW)m  the 
west^  and  did  arrive  just  after  tlie  accident.    In  this  condition  of  affairs 
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the  plaintiff  started  his  team  to  cross  the  track.  He  had  a  spirited  team, 
and  drove  at  the  rate  of  about  six  miles  an  hour.  In  his  evidence  he 
says :  ^^  <  I  started  up,  and  kept  looking  and  listening  for  the  train  both 
ways.'  *  Did  you  look  both  wa^s? '  *  Yes,  sir,  1  looked  and  listened  both 
wa3*s,  as  much  as  I  could  without  getting  out  of  my  wagon,  or  down  off 
the  seat.  I  kept  looking  and  listening  for  the  train,  and  saw  nothing, 
and  heard  nothing.' " 

The  train  from  the  east  struck  the  wagon,  and  the  plaintiff  received 
some  injur3%  In  reviewing  a  nonsuit,  the  evidence  is  to  be  construed 
most  favorably  for  the  plaintiff.  It  appears  that  the  plaintiff  was  exer- 
cising his  faculties,  he  was  in  a  state  of  watchfulness,  he  had  stopped 
his  team  for  the  purpose  of  looking,  and  he  did  look  and  listen,  and  this 
is  the  distinguishing  feature  between  the  case  at  bar  and  the  McCaU 
Case^  54  N.  Y.  642,  relied  upon  by  the  defendant  In  that  case  the 
driver  went  to  the  crossing  heedlesslj',  without  thinking  of  it,  or  paying 
any  attention  to  it,  and  the  court  properly  held  that  he  was  negligent 
Here  the  plaintiff  was  on  the  alert  to  avoid  danger,  and  whether  he 
adopted  all  the  precautionary  measures  which  the  circumstances  de- 
manded from  a  prudent  person  was  a  question  for  the  }xivy.  It  is  said 
that  he  should  have  let  down  his  buggy  top,  so  as  to  have  enabled  him 
to  look  east  more  easily,  after  he  started  from  the  signboard.  This  was 
a  precaution  which  would  have  been  proper ;  but  no  court  can  say,  as  a 
matter  of  law,  that  it  was  indispensable.  Such  a  pi*ccaution  may  or 
not  be  necessar3\  He  had  stopped  his  team  and  looked  east ;  he  had 
reason  to  suppose  that  the  train  had  passed,  or  if  not,  that  being  out 
of  sight  when  he  did  look,  it  could  not  reach  the  crossing  before  he  had 
passed,  or  that  he  might  hear  it  if  it  did.  He  may  have  erred  in  judg- 
ment It  is  easy  to  see  after  an  accident  how  it  might  have  been 
avoided.  If  he  had  not  stopped  at  all  he  would  have  passed  in  safety, 
and  the  very  act  which  evinced  his  care  and  caution  resulted  in  his  in- 
jury. Conceding  that  if  he  had  lowered  his  buggy  top  he  would  have 
seen  the  train,  it  does  not  necessarilj^  follow  that  it  was  negligent  not 
to  lower  it,  and  it  is  only  in  cases  wliere  the  act  or  omission  is  neg- 
ligent per  se  that  courts  should  assume  to  decide  it  as  a  question  of 
law.  The  jury  may  determine  that  ordinary  care  and  prudence  de- 
manded it.  The  fact  that  when  he  looked  east  he  could  only  see  about 
fifty  rods,  that  a  train  then  out  of  sight  going  at  the  rate  of  thirty  miles 
an  hour  might  overtake  him  at  the  crossing,  that  a  head-wind  might 
prevent  his  hearing  a  train  from  the  east,  the  dangerous  character  of 
the  crossing,  and  the  attention  necessarj'  to  guide  his  team,  would  war- 
rant a  jur}'  in  finding  that  a  prudent  man  should  have  used  the  addi- 
tional precaution  of  letting  down  his  buggy  top  so  that  he  could  more 
easily  see  a  train  approaching  from  the  east,  and  that  if  he  had  done 
so  the  accident  would  have  been  avoided ;  but  no  case  has  gone  so  far 
as  to  hold  that  an  omission  of  such  act  constitutes  negligence  in  law. 
It  depends  upon  all  the  circumstances,  the  situation  and  acts  of  the 
plaintiff;  the  character  of  the  crossing,  the  situation  of  the  road,  the 
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facllltj  for  seeing  and  bearing,  the  wind  and  weather,  the  con- 
struction of  the  evidence,  and  the  credibility  of  witnesses.  It  is  diffi- 
cnit  to  conceive  of  a  question  of  fact  more  appropriate  for  the 
consideration  of  a  Jury  than  this.  It  is  a  question  in  respect  to  which 
men  may  differ.  The  learned  judge  who  delivered  the  opinion  at  Gen- 
eral Term  upon  the  first  appeal,  expressed  himself  emphatically  that  it 
was  a  palpable  case  of  negligence.  It  is  not  needful  to  say  that  this 
was  error  as  a  question  of  fact ;  but  it  seems  to  me  clear  that  it  cannot 
be  so  adjudged  as  a  question  of  law.  There  is  room,  to  say  the  least, 
for  a  difference  of  opinion,  and  a  verdict  either  way  would  not  be  set 
aside  as  against  evidence. 

There  are  no  two  cases  alike  in  circumstances,  and  therefore  mere  pre- 
cedents are  of  little  value ;  but  the  authorities  I  think  clearly  recognize 
and  establish  the  distinction  here  indicated  between  questions  of  fact 
and  law.  Massoth  v.  Delaware  and  Hudson  Canal  Co.^  64  N.  Y.  524- 
629;  Ireland  V.  Oavoego,  Hannibal^  and  Sterling  Plank  Eoad  Co.^ 
13  id.  533;  Bentoick  v.  JVew  York  Cent.  Ji.  B.  Co.,  36  id.  132; 
Dolan  y.  Delaware  and  Hudson  Canal  Co.,  71  id.  285,  288,  289 ; 
HiU  V.  If.  T.  C.  and  Hudson  River  E.  R.  Co.,  64  id.  652 ;  Davis  v. 
N.  T.  C.  and  Hudson  River  R.  R.  Co.,  47  id.  400. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  costs  to 
abide  event. 

Ail  concur.  Judgment  reversed.^ 

In   Badeley  v.  Consolidated  Bank,  88   Chancery  Div.    238,   261,  ^ 
BowEN,  L.  J.,  said:  "To  my  mind,  the  true  test  of  partnership  has 
been  settled  by  the  House  of  Lords  and  by  court  after  court,  in  a  way 
which  leaves  it  no  longer  open  to  discussion.    Tbe  real  test  is  that  which  .^^  /^<  '\   'v,  r  ^  -•  ^« 
is  decided  by  a  catena  of  cases  beginning  mth^^iiiX'^^r  Ilic^nany  8  H. 
L.  C.  268,  and  ending,  I  hope,  withjjiii  I'wwTTTTioMgJi  I  am  not  sure  of  that*  .*'*''    *      •^a 
The  question  is  wh^iAwi^-tiigfelsa  joint  business  or  whether  the  parties  /.  ^»/v,-ui/f  -  ai/.  /  '  i. 
are  carrying  on  business  as  principals  and  agents  for  each  other.    NoW/  ^ 

where  has  Mr.  Justice  Stirling  gone  wrong?     He  has  gone  wrong  be-' 
cause  he  has  not  followed  that  test.     What  he  has  done  is  this.     He^^   ^      ' 
has  taken  one  of  the  circumstances  which  in  manj'  cases  affords  an 
ample  guide  to  the  truth ;  he  has  treated  that  circumstance  as  if,  taken 

^  "  It  has,  in  view  of  the  decisionB  in  tbia  State  npon  the  subject,  become  a  postu- '  ] 
late,  that  due  care  requires  a  pedestrian,  before  crossing  a  railroad  track,  to  look  in    ' 
each  direction  to  ascertain  whether  a  train  is  approaching,  and  that  the  mere  omission 
of  the  statutory  signals  by  the  trainmen  does  not  relieve  the  pedestrian  from  the  impu- 
tation of  negligence,  if  he  fails  on  his  part  to  look  and  listen.'* —  Per  Andrews,  J.,  in 
Rodrian  v.  N.  Y.,  etc  R  R.  Co.,  125  N.  Y.  628.     That  stopping  is  not  necessary  in 
New  York  see  Davis  v.  N.  Y.  Central  R.  R.  Co.,  47  N.  Y.  400,  or  in  Massachnsetts,  '  , 
Clark  V.  B.  &  M.  R.  R.,  164  Mass.  434.     Compare  Chase  v.  Me.  Cent  R.  R.  Co.,  167 
Mass.  383.    Contra  in  Kansas,  Atch.  R.  R.  Co.  v.  Willey,  49  Pac.  Rep.  472  (1899),  and  ; 
in  various  jurisdictions,  including  Pennsylvania,  where  a  bicycler  must  dismount  and  ' 
cannot  merely  come  to  a  "bicycler's  stop."    Robertson  v.  Pa.  R.  R.  Co.,  180  Pa.  48  ' 
(1897).    See  Psttenon,  Ry.  Ace.  Law,  ss.  174, 175.  —  En. 
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alone,  it  shifted  the  onus  of  proof,  —  as  if  it  raised  a  presumption  of 
partnership,  —  and  then  he  has  looked  about  over  the  rest  of  the  con* 
tract  to  see  if  he  oouid  find  anything  which  rebutted  that  pi*esumption. 
Now  that  cannot  be  a  right  w&y  of  dealing  with  the  case.  You  have  a 
group  of  facts,  — A,  B,  C,  D,  E,  and  F,  —  and  you  want  to  know  the  right 
conclusion  to  draw  from  them.  The  right  way  is  to  weigh  the  facts 
separately  and  together,  and  to  draw  your  conclusion.  It  is  not  to 
take  A,  and  say  that  if  A  stood  alone  it  would  shift  the  onus  of  proof, 
and  then  to  look  over  B,  C,  D,  E,  and  F  and  see  if  the  remain*der  of  the 
proof  is  sufficient  to  rebut  the  presumption  supposed  to  be  raised.  The 
truth  is,  that  all  the  cases  which  go  beyond  the  line,  or  the  test,  or 
the  definition,  which  has  been  explained  once  more  bj'  Lord  Justice 
Cotton,  are  cases  which  depend  on  exploded  fallacies.  One  fallacy 
after  another  has  been  exploded  about  the  way  in  which  to  deal  with 
these  partnership  cases,  and  no  fallacy  has  been  harder  to  kill  than  that 
about  participation  in  profits.  Of  course,  as  the  Lord  Justice  has 
pointed  out,  there  may  be  cases  in  which  participation  in  profits  is 
enough  to  enable  the  court  to  decide  the  matter,  but  if  you  once  lay 
down  a  principle  of  law  that  participation  in  profits  is  a  determining 
factor,  at  that  moment  j'ou  depart  from  the  region  of  law  into  the 
region  of  fact" 


HUTCHINSON  v.   BOWKER. 

■ 

^.  /  Exchequer.    1839. 

^^  /  [ReporUd  6  if .  <fe  JV.  685.] 

AssuMPsrr  for  the  non-delivery  of  barley.     Plea,  nan  assumpsit. 

At  the  tiial  befoi*e  Lord  Abinger,  C.  B.,  at  the  London  sittings  after 
last  Trinity'  Term,  it  appeared  that  the  action  was  brought  by  the 
plaintiffs,  who  were  corn-merchants  and  factors  at  Kirkald}',  in  Fife- 
shire,  to  recover  from  the  defendants,  who  were  corn-merchants  at 
Lynn,  damages  for  the  non-performance  of  a  contract  to  supply  400 
quarters  of  barley.  .  .  . 

[Here  follows  a  correspondence  embodying  the  contract  The  de- 
fendants had  offered  *^  good  barley."  The  plaintifis  in  accepting  used 
the  term  '^  fine  barley."  The  plaintifis  remonstrated,  and  further  cor- 
respondence followed.] 

Evidence  was  given  at  the  trial  to  show  that  the  phrases  "  good" 
barlej'  and  ^^  fine  "  barley  were  terms  well  known  in  the  trade,  and  that 
fine  barley  was  the  heavier.  The  jury  at  first  found  a  verdict  for  the 
plaintifis  generall}^  stating  their  opinion  to  be,  that  ''the  difibrence 
was  in  weight,  and  that  barley  would  be^^i^  and  good  at  52  lbs.  per 
bushel."  The  learned  judge  asked  them  to  reconsider  their  verdict, 
and  answer  this  question,  whether  there  was  a  distinction  in  the  com 
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trade  between  ''good"  and  ''fine"?  and  they  then  found  that  there 
was  a  diflference  between  good  and  finej  but  that  the  parties  did  not 
understand  each  other ;  and  they  returned  a  verdict  for  the  plaintiffs, 
damages  £30.  Ci*es8well  having  on  a  former  day  obtained  a  rule  to 
show  cause  why  this  verdict  should  not  be  set  aside,  and  a  nonsuit 
entered, 

Sir  F»  Pollock  (  W.  H.  Watson  with  him)  now  showed  cause.  .  .  , 

Cresswell  and  Greenwood^  contra,  wei-e  stopped  by  the  court. 

Lord  Abinger,  C.  B.  It  appeai-s  to  me  that  the  question  as  to  the 
interpretation  of  this  contract  is  a  question  entirely  for  the  court,  and 
not  for  the  jury.  That  they  should  ever  be  the  judges  on  such  a  mat- 
ter was  founded  on  this,  that  there  might  be  technical  words  used  in  a 
contract,  which  the  jury  might  understand,  and  the  court  might  not ; 
but  it  would  be  contrary  to  all  practice  to  say,  after  the  terms  are 
explained  to  the  satisfaction  of  the  court,  that  the  jury  are  to  have  the 
interpretation  of  the  contract,  and  not  the  court  In  this  case,  if  there 
had  been  no  evidence  at  all  of  the  distinction  between  good  B,n(\  fine,  I 
should  have  done  preciselj*  as  Loi*d  Ellenborough  did  in  the  case  cited. 
I  should  have  said,  "  There  is  a  distinction  between  the  words  good 
and  fin€,  which  you,  gentlemen  of  the  jury,  may  understand ;  and  if 
3'ou  think  so  and  so,  then  there  is  a  contract  between  the  parties." 
But  though  the  jury  have  found  that  the  parties  did  not  mean  so,  they 
have  found  that  the  terms  were  quite  distinct,  — that  good  barley  meant 
one  thing,  and  fine  another.  That  being  once  found,  is  it  to  be  said 
good  is  fine,  and  fine  good,  according  to  their  pleasure?  It  would  be 
verj'  inconvenient  if  such  a  question  were  allowed  to  be  left  to  the  jurj'. 
In  this  case,  if  they  had  said  they  were  satisfied  that  there  was  no  differ- 
ence in  the  woixls,  I  should  then  have  directed  them  to  find  for  the 
plaintiffs ;  but  they  told  me  the^'  were  of  opinion  that  there  was  a  dif- 
ference in  the  words,  but  they  did  not  think  the  contract  should  be 
Interpreted  with  reference  to  that  distinction,  as  the  parties  did  not 
understand  each  other.  I  think  that  they  had  no  right  to  assume 
tliat. 

Then,  as  to  the  interpretation  of  the  contract,  I  do  not  mean  to  say 
what  the  real  meaning  was,  but  I  am  quite  satisfied  that  had  the 
action  been  the  other  way,  and  these  defendants  had  been  plaintiffs 
and  the  plaintiffs  defendants,  the  plaintiffs  would  not  have  been  slow 
to  urge  that  they  never  meant  to  be  bound  but  for  fine  barley,  and  they 
might  have  said,  ''  This  good  barley  must  be  fine,  and  take  notice,  we 
understand  3'on  to  mean,  b}-  good  barley,  what  we  understand  to  be 
fine  barley."  The  meaning,  therefore,  being  left  ambiguous,  I  am  of 
opinion  that  this  rule  ought  to  be  made  absolute. 

Pak£e,  B.  — I  am  of  the  same  opinion.  It  was  for  the  plaintiffs  to 
make  oat  in  this  action  that  there  was  a  contract  between  them  and  the 
defendants,  both  agreeing  in  the  same  subject-matter  of  contract ;  they 
were  to  make  out  that  they  assented  to  the  proposal  of  the  defendants, 
and  that  thej'  were  bound  by  it  as  well  as  the  defendants.    A  letter  is 
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produced,  which  on  the  face  of  it  is  somewhat  ambiguous,  but  further 
ambiguity  is  introduced  into  the  case  by  the  parol  evidence,  wliidi  is 
admitted  for  the  purpose  of  showing  there  are  two  descriptions  of  bar- 
ley in  the  same  market,  —  one  fine,  and  one  good.  The  law  I  take  to 
be  this,  —  that  it  is  the  duty  of  the  court  to  construe  all  written  instru- 
ments ;  if  there  are  peculiar  expressions  used  in  it,  which  have,  in  par- 
ticular places  or  trades,  a  known  meaning  attached  to  them,  it  is  for 
the  jury  to  s&y  what  the  meaning  of  these  expressions  was,  but  for  the 
court  to  decide  what  the  meaning  of  the  contract  was.  It  was  right, 
therefore,  to  leave  it  to  the  jur}*  to  say  whether  there  was  a  peculiar 
meaning  attached  to  the  word  ^^Jine"  in  the  corn  market;  and  the 
'  'jury  having  found  what  it  was,  the  question  whether  there  was  a  com- 
plete acceptance  by  the  written  documents,  is  a  question  for  the  judge. 
The  finding  of  the  Jury  leaves  this  letter  ambiguous  in  its  terms.  The 
'^  builhen  of  proof  that  the  contract  was  complete  lay  upon  the  plaintiffs  ; 
it  seems  to  me  that  thej'  have  not  discharged  that  burthen^  and  there- 
fore ought  to  be  nonsuited. 

GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

jRule  absolute  for  entering  a  nonsuit.^ 

1  In  Neilson  v,  Harford,  8  M.  &  W.  806,  828  (1841),  an  action  for  the  infringement  of 
a  patent,  Baron  Parke  said  :  **Then  we  come  to  the  question  itself,  which  depends  on 
the  proper  construction  to  be  put  on  the  specification.     It  was  contended  that  of  this 
construction  the  jury  were  to  judge.     We  are  clearly  of  a  different  opinion.    The  con- 
Xstruction  of  all  written  instruments  belongs  to  the  court  alone,  whose  duty  it  is  to 
I  construe  all  such  instruments,  as  soon  as  the  true  meaning  of  the  words  in  which  they 
I   are  couched,  and  the  surrounding  ciroumstances,  if  any,  have  been  asceitained  as 
I  facts  by  the  jury  :  and  it  is  the  duty  of  the  jury  to  take  the  construction  from  the 
1  court,  either  absolutely,  if  there  be  no  words  to  be  construed  as  words  of  art,  or 
1  phrases  used  in  commerce,  and  no  surrounding  circumstances  to  be  ascertained ;  or 
I  conditionally,  when  those  words  or  circumstances  are  necessarily  referred  to  them. 
.  I  Unless  this  were  so,  there  would  be  no  certainty  in  the  law  ;  for  a  misconstruction  by 
i  I  the  court  is  the  proper  subject,  by  means  of  a  bill  of  exceptions,  of  redress  in  a  court 
^of  error  ;  but  a  misconstruction  by  the  jury  cannot  be  set  right  at  all  effectually.'* 
\    In  Hill  V.  Evans,  4  De  Gez,  Fisher,  b  Jones,  288,  293,  a  case  for  the  infringement 
of  a  patent,  Lord  Chancellor  Westbury  said:  "It  is  true,  as  a  proposition  of  law, 
that  the  construction  of  a  specification  (like  the  construction  of  all  other  written  in- 
struments) belongs  to  the  court ;  but  the  specification  of  an  invention  contains  gener- 
ally, if  not  always,  some  technical  terms,  some  phrases  of  art,  some  description  of 
pi'ocesses  which  require  the  light  to  be  derived  from  what  are  called  surrounding  cir- 
cumstances.    It  is  therefore  an  admitted  rule  of  law,  that  the  explanation  of  the 
words  or  technical  terms  of  art,  the  phrases  used  in  commeree  and  the  proof  and  resulta 
of  the  processes  which  are  describt^l  (and  in  a  chemical  patent,  the  ascertainment  of 
chemical  equivalents)  —  that  all  these  are  matters  of  fact  upon  which  evidence  may  be 
given,  contradictory  testimony  may  be  adduced,  and  upon  which  undoubtedly  it  is  the 
province  and  the  right  of  a  jury  to  decide.    But  when  those  portions  of  a  specification 
are  abstracted  and  made  the  subject  of  evidence,  and  therefore  brought  within  the 
province  of  the  jury,  the  direction  to  be  given  to  the  jury  with  re^rd  to  the  construc- 
tion of  the  rest  of  the  patent,  which  is  conceived  in  ordinary  language,  must  be  a 
direction  as  to  the  meaning  of  the  patent  upon  the  hypothesis  or  the  basis  of  the  jury 
arriving  at  a  certain  conclusion  with  regard  to  the  meaning  of  those  terms,  the  signifi- 
cation of  those  phrases,  the  truth  of  those  processes,  and  the  results  of  the  te(.*hnical 
procedure  described  in  the  specification.  ...  As  it  is  always  a  matter  of  evidence 
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SPRAGINS  V.  WHITE. 
Supreme  Coubt  of  North  Carolina.   '1891. 

IReporUd  108  N.  C.  449.] 

This  was  a  civil  action,  tried  on  appeal  from  a  justice,  by  Armfield, 
J.,  at  Spring  Term,  1890,  of  Bertie  Superior  Court 

The  plaintiffs  brought  this  action  in  the  court  of  a  justice  of  the 
peace  to  recover  the  price  of  certain  goods  —  shoes  —  sold  by  them  to 
the  defendants.  The  latter  denied  the  allegations  of  the  complaint, 
and  alleged  that,  by  a  special  agreement,  the  plainlifTs  promised  to 
sell  and  deliver  to  them  certain  shoes  at  their  place  of  business  within 
a  time  specified,  which  they  failed  to  do ;  that  they  were  not  bound  to 
receive  the  shoes,  and  did  not  do  so,  etc. 

On  the  trial  in  the  Superior  Court,  the  plaintiffs  produced  evidence 
tending  to  prove  their  cause  of  action  as  alleged  by  them. 

One  of  the  defendants  testified  in  their  own  behalf,  among  other 
things,  as  follows:  ^^  Alx>ut  the  last  of  Februar}*,  1889,  A.  R.  Benton, 
representing  the  plaintiffs,  came  to  my  store  in  Aulander,  and,  after 
some  conversation,  I  agr^d  to  buy  of  him  a  bill  of  siiocs  upon  his 
promise  to  have  them  in  Aulander  in  two  weeks.  That  was  the  main 
inducement  to  the  bargain.  Without  this  promise  I  would  not  have 
taken  the  goods.  I  had  a  contract  to  fill  within  two  weeks.  Plaintiffs 
sent  me  an  invoice  of  the  goods  and  shipped  them,  which  I  have.  I 
also  took  down  a  memorandum  of  the  order  given  Mr.  Benton.  1  have 
that  memorandum.*' 

The  court  having  directed  the  attention  of  the  jury  to  the  evidence 
and  view  of  the  case  favorable  to  the  plaintiffs,  instructed  them  further 
as  follows:  — 

^*  But  the  defendant  contends  that,  at  the  time  he  purchased  of  plain- 
tiff's agent,  there  was  an  express  bargain  and  agreement  that  the  goods 
should  be  delivered  at  his  house  in  two  weeks.  This  plaintiffs  deny. 
But  if  you  should  believe  that  this  agreement  and  bargain  were  made, 
then  you  must  inquire  and  determine  what  was  meant  and  understood 
by  it  by  the  parties  making  it.  Did  it  mean  that  the  plaintiffs  were  to 
insure,  at  all  events,  the  deliver}-  by  the  transportation  company  of  the 
goods  in  two  weeks,  and  that  in  failure  of  such  deliver^'  in  two  weeks 

what  external  thing  i«  indicated  and  denoted  by  any  description  when  the  jury  have 
been  infonned  of  the  meaning  of  the  description  contained  in  each  specification,  the 
work  of  comparing  the  two  and  ascertaining  whether  the  words  (as  interpreted  by  the 
coort)  contained  in  specification  (A)  do  or  do  not  denote  the  same  external  matter  as 
the  wonis  (as  interpreted  and  explained  by  the  court)  contained  in  specification  (B) 
is  a  matter  of  fact,  and  is,  I  conceive,  a  matter  within  the  province  of  the  jury  and  not 
within  the  function  of  the  court"  See  also  I^rd  Westbury  in  Betts  v,  Menzies,  10 
H.  L.  Gaa.  117,  152 ;  Coupe  v.  Boger,  166  U.  8.  686.  —  Eo. 
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the  sale  was  to  be  void  at  the  option  of  the  defendant,  and  he  might  re- 
turn tiie  goods  to  plaiiitifTs?    If  so,  plaintiffs  are  not  entitled  to  recover. 

"  But  if  it  meant  that  plaintiffs  were  to  use  all  due  diligence  in  for- 
warding the  order,  in  packing  and  shipping  the  goods  b}-  the  common 
carrier,  and  plaintiffs  did  all  these  things,  then  plaintiffs  are  entitled  to 
recover  the  bill  and  interest,  as  before  stated." 

The  defendant  excepted  upon  the  ground  that  "  the  court  erred  in 
leaving  the  interpretation  of  the  contract  to  the  jury."  There  was  a 
verdict  and  judgment  for  the  plaintiffs,  and  the  defendants  appealed  to 
this  court. 

Jdr.  D,  C.  Winston,  for  plaintiffs. 

Mr,  F,  D.  Winston  (by  brief),  for  defendants. 

Shepherd,  J.  *'  Where  a  contract,"  says  Judge  Gaston  in  Young 
V.  Jeffreys,  4  D.  &  B.  216,  ^Ms  wholl}'  in  writing,  and  the  intention  of 
the  framers  is  by  law  to  be  collected  from  the  document  itself,  then  the 
entire  construction  of  the  contract  —  that  is,  the  ascertainment  of  the 

«  intention  of  the  parties,  as  well  as  the  effect  of  that  intention  —  is  a 
pure  question  of  law  ;  and  the  whole  office  of  the  jury  is  to  pass  on  the 
existence  of  the  alleged  written  agreement.  Where  the  contract  is  by 
parol  (that  is,  oral)  the  terms  of  the  agreement  are  of  course  a  matter 
of  fact,  and  if  those  terms  be  obscure,  or  equivocal,  or  are  susceptible 
of  explanation  from  extrinsic  evidence,  it  is  for  the  jur3*  to  find  also 
the  meaning  of  the  terms  employed ;  but  the  effect  of  a  parol  agree- 
ment, when  its  terms  are  given  and  their  meaning  fixed,  is  as  much  a 
question  of  law  as  the  construction  of  a  written  agreement." 

In  speaking  of  oral  contracts,  Nash,  J.,  remarks  in  Festerman  v. 
Parker^  10  Ired.  474,  that  "  if  there  be  no  dispute  as  to  the  terms  and 
they  be  precise  and  explicit,  it  is  for  the  court  to  declare  their  effect." 
See  also  Rhodes  v.  Chesson,  Busb.  836 ;  Pendleton  v.  Jones,  82 
N.  C.  249.  *'  Unless  this  were  so,"  says  Parke,  B.,  in  Neilson  v.  Har- 
ford^ 8  M.  &  W.  806,  ''there  would  be  no  certainty  in  the  law,  for  a 
misconstruction  b^'  the  jur}'  cannot  be  set  right  at  all  effectually." 

We  are  sure  that  the  learned  judge  was  entirel}'  familiar  with  the 
al)Ove  principles,  but  we  think  that  they  were  not  properl3'  applied  in 
the  present  case. 

The  terms  of  an  oral  contract  must  necessarily  be  ascertained  from 
the  testimony  of  the  witnesses,  and  it  is  the  duty  of  the  court  to  in- 
struct the  jury  as  to  the  law  applicable  to  the  various  phases  arising 
upon  such  testimon}'.  But  where  the  court  presents  to  the  jur\-  a  par- 
ticular view  of  the  facts,  and  this  embodies  the  terms  of  a  contract 
which  are  in  themselves  precise  and  explicit,  the  court  should  declare 
their  legal  effect,  and  it  would  be  error  to  leave  this  to  be  determined 
b}'  the  jur3%  In  such  a  case  the  rule  is  the  same  as  if  the  contract 
were  in  writing!  Afler  charging  the  jury  upon  the  testimonj'  of 
the  plaintiffs,  his  Honor  presented  the  contention  of  the  defendants^ 
which  was  founded  upon  the  evidence  of  one  of  their  number,  as 
follows:  "I  agreed  to  buy  of  him  (the  agent  of  plaintiffs)  a  bill 


^ 
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of  shoes  npon  his  promise  to  have  them  in  Aniander  in  two  weeks."* 
According  to  the  defence  this  was  the  entire  agreen^ent  as  to  the 
shipment  and  delivery,  and  it  is  not  varied  in  any  manner  because  it 
induced  the  defendant  to  purchase  the  goods.  It  was  the  contract 
resulting  from  the  *'  express  bargain  and  agreement"  that  formed  the 
inducement,  and  it  is  thin  contract  alone  that  was  to  be  interpreted. 
The  language  used  is  clear  and  precise.  It  is  not  unusual  or  equivocal ; 
nor  does  it  involve  any  scientific  exposition  by  experts,  nor  is  it  doubtful 
in  the  sense  that  it  may  be  explained  by  evidence  of  usage  or  other 
extraneous  circumstances.  If  the  language,  being  thus  free  from  am- 
biguity, leaves  the  meaning  of  the  parties  in  doubt,  it  is  the  dut}*  of 
the  court,  and  not  the  jury,  to  determine  its  legal  effect ;  and  if  no 
definite  meaning  can  be  attached  to  such  language,  then  it  is  the  duty 
of  the  court  to  so  hold.  Silverthom  v.  Fou>le^  4  Jones,  BC2.  His 
Honor,  after  stating  the  terms  of  the  contract,  instructed  the  Jurj'  that 
if  9uch  was  the  contract,  they  mast  further  inquire  and  determine  what 
was  meant  and  understood  b}'  it  by  the  parties  making  it  Now  the 
charge  assumes  that  the  terms  of  the  contract  are  ascertained,  but  at  the 
same  time  leaves  its  interpretation  to  the  jury.  The  court  should  have 
interpreted  this  meaning  according  to  the  terms  of  the  assumed  con- 
tracts and  not  according  to  absent  terms  incorporated  into  the  same  by 
what  the  jur}'  were  to  infer  was  the  meaning  of  the  parties.  In  this  we 
think  there  was  error. 

MeiutiMOK,  C.  J.,  dissenting.  The  special  contract  alleged  by  ^^^^Xj^S^ 
defendants  was  not  in  writing.  If  it  had  been  so,  and  the  writing  had  V^'  ^  .  ^ — 
been  admitted  or  proven  by  proper  evidence,  the  court  would  have  <^  '" 
interpreted  its  meaning.  The  proper  construction  of  contracts  is  matter 
of  law,  and  it  is  the  province  of  the  court  to  interpret  its  meaning. 
When  they  are  written,  and  cannot  be  explained  or  modified  by  parol, 
as  in  some  cases  they  may  be,  their  terms  are  settled,  and  their  mean- 
ing is  simply  a  question  of  law  to  be  determined  by  the  court. 

When,  also,  a  contract  has  not  been  reduced  to  writing,  but  its  terms 
appear  —  are  precise,  clear,  and  explicit — the  court  must  interpret 
their  meaning  and  legal  effect  If,  however,  the  parties  to  an  unwritten 
contract  dispute  about  its  terms,  and  these  are  not  clear  nor  definite, 
are  obscure  or  equivocal,  or  their  use  is  not  certain  and  determinate,  or 
it  must  be  inferred  from  the  conduct  of  the  parties,  such  contract  — 
what  its  terms  are  — must  be  ascertained  by  the  jury.  And  so,  also,  if 
the  terms  used  are  technical,  or  unusual,  and  their  meaning  must  be 
gathered  from  experts,  or  persons  acquainted  with  the  particular  act  or 
business  to  which  such  terms  refer,  and  in  the  like  cases,  the  jurj'  must 
ascertain  the  meaning  of  snch  terms  as  used  by  the  parties ;  still,  when 
their  use  and  what  they  are  are  ascertained  by  the  jury;  it  is  the  duty 
of  the  court  to  interpret  the  contract  ascertained  as  matter  of  fact  by 
the  jnr}'.  The  jury  must  ascertain,  as  matter  of  fact,  what  the  contract  If 
is,  and  the  court  must  determine  what  is  its  legal  import  and  effect.  In  1 1 
such  cases  the  court  should  generally  give  the  jury  instructions  as  to  the  '  ' 
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meaning  and  effect  of  the  contract,  accordingly  as  they  ma}'  find  it  to 
be,  carefully  pointing  out  their  duty  in  ascertaining  what  the  contract  in 
question  is.  Young  v.  Jeffreys^  4  Dev.  &  Bat.  216  ;  McLSsey  v.  Belisle^ 
2  Ired.  170  ;  Festerman  v.  Parker^  10  Ired.  474 ;  Silvertharn  v.  Fowle, 
4  Jones,  359. 

In  this  case  the  exception  is  based  upon  a  misapprehension  of  the 
instruction  complained  of.  The  court  did  not  intend  to  leave  it  to  the 
jury  to  interpret  the  contract  in  question,  nor  did  it  do  so  in  effect.  The 
contract  alleged  was  not  in  writing;  the  principal  evidence  —  that  of 
one  of  the  defendants  —  tending  to  prove  it  was  not  very  explicit,  un- 
equivocal, and  determinate.  On  the  contrary,  it  left  the  real  agreement 
to  inference  in  material  respects.  The  witness  said :  *'  I  agreed  to  buy 
of  him  [the  plaintiffs'  agent]  a  bill  of  shoes  upon  his  promise  to  have 
them  in  Aulander  in  two  weeks;"  but  he  did  not  say  certainly,  in 
terms,  that  the  agent  agreed,  on  his  part,  to  deliver  the  shoes  at  the 
place  mentioned  within  that  time ;  that  this  was  a  substantial  part  of 
the  contract,  and  that  it  was  understood  that  the  defendants  would  not 
be  bound  to  take  the  shoes  if  they  were  not  so  delivered.  This  was 
left  in  doubt —  to  inference.  He  said  ^^  that  this  was  the  main  induce- 
ment to  the  bargain  ;  without  this  promise  I  would  not  have  taken  the 
goods."  He  docs  not  say,  in  terms,  that  the  agent  so  understood  and 
agreed  —  that  he  did,  was  left  to  inference.  He  did  not  say,  in  terms, 
that  the  contract  was  special,  —  out  of  the  ordinary  course  of  trade  in 
.  such  cases.     That  was  left  to  inference.     Hence  the  court  told  the  jury 

-  to  inquire  whether  there  was  such  special  contract,  and  if  so,  what  was 
meant,  not  as  matter  of  law,  but  as  matter  of  fact,  b}'  it,  by  what  was 
said  and  mutually  understood  and  agreed  upon  bj*  the  parties.  That 
is,  the  court  instructed  the  Jury  to  ascertain  from  the  unceitain,  unde- 
terminate  evidence  of  such  contract,  what  it  was  as  matter  of  fact.  It 
submitted  to  them,  not  what  was  the  legal  meaning  of  the  words  used 
by  the  defendants,  or  by  either  part}',  but  whether  the  parties,  in  fact, 
mutually  understood  and  agreed  that  the  shoes  should  be  delivered 
''in  two  weeks"  at  the  defendants'  place  of  business,  or  whether,  in 
fact,  it  was  agreed  that  the  plaintiffs,  in  the  ordinarj'  course  of  business, 
sold  the  defendants  the  shoes,  and  this  was  the  fact  of  the  agi*eement, 
and  the  plaintiffs'  agent  said,  —  simpl}'  added, — not  as  a  part  of  the 
agreement,  that  he  would  deliver  them  "  in  two  weeks,"  meaning  no 
more  than  that  he  would  be  prompt  in  shipping  them.  The  court  fur- 
ther said,  in  substance,  that  if  the  jury  should  find  the  contract  to  be  as 
contended  by  the  defendants,  then,  as  a  matter  of  law,  the  plaintiffs 
could  not  recover.  Thus  it  interpreted  the  contract  in  that  view.  It 
further  said,  in  effect,  that  if  the  jur}'  should  find  the  contract  to  be,  in 
fact,  as  contended  by  the  plaintiffs,  then  the  latter  could  recover.  Thus 
it  interpreted  the  meaning  and  legal  effect  of  it  in  the  view  favorable 

.  i  to  the  plaintiffs. 

The  evidence  in  this  case  left  the  terms  of  the  contract  much  more 
in  doubt  than  did  the  evidence  of  the  contract  in  question  in  Massey  v- 
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JBdisle^  supra.  In  that  case  '*  the  plaintiff  stated  to  the  defendant,  as  a 
fact,  that  it  had  been  discovered  that  her  house  was  two  feet  upon  his 
lot.  Upon  this  information  she  promised  to  pa}'  him  four  dollars  per 
annum  while  it  remained  there.  At  the  expiration  of  the  first  year, 
when  the  rent  was  demanded,  she  refused  to  pay,  alleging  that  the 
house  was  altogether  upon  her  own  land.  After  this  refusal  she  did 
pay  four  dollara  uix>n  his  express  promise  to  refund  it  if  it  should  turn 
out  that  the  house  was  not  upon  his  lot  The  parties  then  agreed  upon 
a  mode  by  which  tiie  boundaries  of  their  resi)ective  lots  siiould  be  de- 
termined. Unfortunately,  the  attempt  thus  to  determine  their  bounda- 
i-ies  failed,  and  the  plaintiff  sued  for  the  next  3'ear's  rent.  Now,  it 
seems  to  us  clear  that  upon  what  terms  and  upon  what  consideration 
the  defendant  promised  to  pay  rent,  was  an  inquiry  of  fact  for  the  de- 
termination of  a  Jury."  The  couit  said  that  the  terms  of  fact  being 
doubtful,  it  was  the  province  of  the  jury  to  ascertain  the  same.  They 
certainly  were  more  definite  than  the  terms  in  question  in  the  present 
case. 

Perhaps  the  instruction  given  to  the  jury  might  have  been  more  pre- 
cise, but  it  was  quite  intelligible,  and  substantiall}',  in  all  respects,  cor- 
rect. The  court  interpreted  the  contract  as  to  its  legal  import  and 
effect,  accordingl}'  as  the  jury  might  ascertain  it  to  be  as  matter  of  fact, 
and  it  gave  them  proper  instructions  as  to  their  duty. 

The  other  exceptions  are  without  merit,  and  it  would  serve  no  useful 
purpose  to  advert  further  to  them.^ 

Fes  Curiam.  Nbw  trial. 


COMMONWEALTH  v.   PORTER. 
Supreme  Judicial  Coukt  of  Massachusetts.    1846. 

[Reported  10  Met.  263.«] 

HaUett  and  Nelson^  for  the  defendant. 

Hantington  (District  Attorney),  for  the  Commonwealth. 

The  decision  was  made  at  October  Term,  1846. 

Shaw,  C.  J.  This  case  comes  before  the  court  npon  a  bill  of  excep- 
tions, and  the  question  is,  whether,  in  a  criminal  prosecution  against 
the  defendant  for  an  alleged  violation  of  the  license  laws,  his  counsel 
have  a  right  to  address  the  jury  upon  the  questions  of  law  embraced  in 
the  issue.    The  effect  of  the  argument  for  the  defendant,  when  ana- 

*  Compare  Rice  ».  Dwight  Mannf.  Co.,  2  Cush.  80  ;  Jordan  p.  Patterson,  67  Conn. 
473,  478,  479.  And  as  to  the  meaning  of  statntes  see  Com.  v,  Waldman,  140  Pa.  89, 
98 ;  Cora.  v.  Hafnal,  185  Pa.  876 ;  Prel.  Treat.  Evid.  216  jeg.  —  Ed. 

3  The  statement  of  facts  is  omitted. 
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l3'ZGd,  appears  to  be  this :  that  in  criminal  prosecutions,  it  is  within  the 
legitimate  right  and  proper  dutj*  of  juries,  to  adjudicate  and  decide  on 
questions  of  law  as  well  as  questions  of  fact ;  and  that  although  the 
judge  may  instruct  and  direct  them  upon  a  question  of  law,  and  thej 
fully  comprehend  and  understand  those  directions,  in  their  application 
to  the  facts  of  the  case,  yet  that  they  are  invested  by  law  with  a  legiti- 
mate power  and  authoritj',  if  their  judgments  do  not  coincide  with  that 
of  the  judge  to  disregard  it,  and  decide  in  conformity  with  their  own 
views  of  the  law.  If  tliis  were  a  correct  view  of  the  law,  it  would  un- 
doubtedly follow,  as  a  necessary  consequence,  that  in  such  appeal  from 
the  court  to  the  jury,  the  counsel  on  both  sides  would  have  a  right  to 
argue  the  questions  of  law  to  the  jury.  But  if  this  proposition  is  not 
correct,  it  does  not  follow,  we  think,  as  a  necessarj*  consequence,  that 
the  counsel  cannot  address  the  jury  upon  the  law,  under  the  direction 
of  the  court  They  are,  in  our  view,  separate  and  distinct  questions,  to 
be  separately  considered. 

We  consider  it  a  well-settled  principle  and  rule,  Ij'ing  at  the  founda- 
tion of  jury  trial,  admitted  and  recognized  ever  since  jur}-  trial  has  been 
adopted  as  an  established  and  settled  mode  of  proceeding  in  courts  of 
justice,  that  it  is  the  proper  province  aud  duty  of  judges  to  consider 
and  decide  all  questions  of  law  which  arise,  and  that  the  responsibility 
of  a  correct  decision  is  placed  finally  on  them ;  that  it  is  the  proper 
province  and  duty  of  the  jury  to  weigh  and  consider  evidence,  and  de- 
cide all  questions  of  fact,  and  that  the  responsibility  of  a  correct  deci- 
sion is  placed  upon  them.  And  the  safety,  efficacy,  and  purity  of  jury 
trial  depend  upon  the  steady  maintenance  and  practical  application  of 
this  principle.  It  would  be  alike  a  usurpation  of  authority  and  violation 
of  duty,  for  a  court,  on  a  jury  trial,  to  decide  authoritatively  on  the 
questions  of  fact,  and  for  the  jury  to  decide  ultimately  and  authorita- 
tively upon  the  questions  of  law.  And  the  obligations  of  each  are  of  a 
)ike  nature,  being  that  of  a  high  legal  and  moral  obligation  to  the  per- 
formance of  an  important  duty,  enforced  and  sanctioned  by  an  oath. 

This,  as  a  general  principle,  is  applicable  alike  to  civil  and  criminal 
cases,  though  in  both  it  must  be  varied  in  its  practical  application,  ac- 
cording to  the  forms  of  proceeding  and  the  mode  in  which  the  question 
arises.  If  the  form  of  proceeding  is  such,  that  the  law  and  the  fact  can 
be  distinctly  presented,  then,  after  the  fact  is  established,  either  bj*  the 
pleadings  or  b}^  a  special  verdict,  the  court  decide  the  law  and  pro- 
nounce the  judgment,  without  the  further  intervention  of  a  jury ;  as  in 
case  of  a  demurrer  or  special  verdict.  Indeed,  the  whole  /S3'stem  of 
special  pleading,  which,  though  now  disused  in  this  Commonwealth  by 
a  recent  statute,  is  intimately  interwoven  with  the  whole  texture  of  the 
common  law,  was  founded  upon  an  apparently  anxious  desire  of  the 
common  law  so  to  separate  questions  of  fact  from  questions  of  law,  as 
to  enable  courts  to  pronounce  on  matter  of  law,  leaving  contested  facts 
only  to  be  put  in  issue,  and  to  be  tried  and  decided  by  the  jury. 

The  whole  doctrine  of  bills  of  exception,  nof^  in  such  general  and 
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familiar  use,  both  in  ciTJl  and  criminal  proceedings,  Is  founded  upon 
the  same  great  and  leading  idea.  It  presupposes  that  it  is  within  the 
authority,  and  that  it  is  the  dutj*  of  the  Judge  to  instruct  and  direct  the 
jury  authoritativel3%  upon  such  questions  of  law  as  may  seem  to  him  to 
be  material  for  the  jury  to  understand  and  apply,  in  the  issue  to  be 
tried ;  and  he  may  also  be  required  so  to  instnict  upon  any  pertinent 
question  of  law  within  the  issue,  upon  which  either  party  may  request 
liim  to  instruct  The  doctrine  also  assumes  that  the  jur}'  understand 
and  follow  such  instruction  in  matter  of  law.  This  results  from  the 
consideration,  that  if  such  instruction  be  either  given  or  refused,  it  is 
the  dut}'  of  the  judge  to  state  it  in  a  bill  of  exceptions,  so  that  it  may 
be  placed  on  the  record ;  and  if  the  verdict  is  against  the  party  who 
took  the  exception,  and  it  appears,  upon  a  revision  of  the  point  of  law, 
that  the  decision  is  incorrect,  either  in  giving  or  refusing  such  instruc- 
tion, the  verdict  is  set  aside,  as  a  matter  of  course.  To  this  conclusion 
the  law  could  come,  only  on  the  assumption  that  it  was  the  right  and 
dntj*  of  the  court  to  instruct  the  jury  in  matter  of  law,  that  the  jury 
understood  it,  and,  as  a  matter  of  dut}^  were  bound  to  follow  it;  so 
that,  if  the  instruction  was  wrong,  the  law  assumes,  as  a  necessary 
legal  consequence,  tiiat  the  venlict  was  wrong,  and  sets  it  aside.  The 
law  could  onl}'  assume  this,  upon  the  strength  of  the  well-known  and 
reasonable  presumption,  that  all  persons,  in  the  absence  of  proof  to  the 
contrary,  do  that  which  it  is  their  duty  to  do.  It  is  presumed  that  th< 
jury  followed  the  instruction  of  the  court  in  matter  of  law,  because  i| 
was  their  duty  so  to  do,  and  therefore,  if  the  instruction  was  wrong,  thj 
verdict  was  wrong.  But  if  the  jury  could  rightly  exercise  their  owi 
Judgment,  and  decide  contrary  to  the  direction  of  the  court,  as  they 
unquestionably  may  do,  in  regard  to  questions  of  fact,  no  such  pre« 
sumption  would  follow ;  it  would  be  left  entirely  in  doubt,  whether  the 
jury  had  been  misled  or  influenced  by  the  incorrect  direction  in  matter 
of  law,  and  therefore  this  would  alone  be  np  sufficient  ground  for  setting 
aside  the  verdict  But  entirely  otherwise  it  is  in  regard  to  a  matter  of 
fact,  in  respect  to  which  it  is  within  the  proper  authority,  and  is  the 
duty  of  the  Jury  to  exercise  their  Judgment  authoritatively  and  defi- 
nitely. And  should  a  Judge  express  or  intimate  any  opinion  upon  a 
question  of  fact,  however  incorrect  it  might  be  afterwards  found  to  be, 
upon  a  revision  by  a  higher  court,  it  would  not  necessarily  afford  a 
ground  for  a  new  trial ;  for,  it  not  being  the  duty  of  the  Jury  to  follow 
it,  there  would  be  no  presumption  that  they  had  followed  it,  and  there- 
fore it  would  not,  of  itself,  show  conclusively  that  the  verdict  was 
wrong.* 

And  it  is  to  be  considered  that  this  doctrine  and  practice,  in  regaixl 
to  exceptions,  apply  as  well  to  criminal  as  to  civil  trials ;  at  least  so  far 
as  thej'  can  operate  for  the  protection  and  security  of  parties  accused. 

'  The  provigion  that  '*  the  courts  shall  not  charge  juries  with  respect  to  matters  of 
fact,  but  may  state  the  testimony  and  the  law'*  (Pub.  St.  c.  158,  8.  5),  was  enacted 
later,  in  1860.  —  Ed. 
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Indeed,  so  solicitous  has  been  the  legislature  of  this  Commonwealth, 
that  all  persons  put  on  trial  for  alleged  offences  shall  have  the  full  bene- 
fit of  the  opinion  and  Judgment  of  the  court  upon  all  questions  of  law, 
and  a  revision  thereof  by  the  coui-t  of  last  resort,  on  suitable  occasions, 
that  it  has  specially  provided  that  if  upon  the  trial  of  anj'  person  who 
shall  be  convicted,  any  question  of  law  shall  arise,  which,  in  the  opinion 
of  the  presiding  judge,  shall  be  so  important  or  so  doubtful  as  to  re- 
quire the  decision  of  the  Supreme  Judicial  Court,  although  such  person 
has  no  counsel  to  defend  him,  or  the  counsel  have  not  seen  fit  to  take 
tlie  exception,  the  judge  may,  on  his  own  sense  of  propriety  and  duty, 
reserve  it,  and  thereupon  all  further  proceedings  in  that  court  shall  be 
stayed.     Rev.  Sts.  c.  138,  §  12. 

This  leads  to  another  view  of  this  subject,  which  seems  to  us  to  be  of 
great  importance,  and  this  is,  that  every  citizen  of  the  Commonwealth 
has  a  right  to  the  benefit  and  protection  of  the  law.  Whilst  he  is  liable 
to  its  penalties,  he  has  a  right  to  be  tried  by  law,  and  he  is  entitled  to 
the  authoritative  declaration  and  application  of  the  law  to  his  case,  as 
his  best  and  highest  protection.  It  is  manifestly  of  great  importance, 
in  order  to  effect  such  protection  of  the  rights  of  parties,  that  the  laws 
to  which  they  are  amenable  shall  be  fixed  and  permanent,  impartially 
applied  to  all  persons  and  cases  alike,  and  not  fluctuating  and  variable. 
This  result  seems  to  have  been  looked  to,  with  great  anxietj',  by  the 
framers  of  our  Constitution,  in  the  declaration  of  rights.  Art  10. 
''  Each  individual  of  the  society  has  a  right  to  be  protected  by  it,  in 
the  enjoyment  of  his  life^  liberty,  and  property,  according  to  standing 
laws."  Art.  29.  '^It  is  essential  to  the  preservation  of  the  rights  of 
every  individual,  his  life,  liberty,  property,  and  character,  that  there  be 
an  impartial  interpretation  of  the  laws  and  administration  of  justice.  It 
is  the  right  of  every  citizen  to  be  tried  by  judges  as  free,  impartial,  and 
independent  as  the  lot  of  humanity  will  admit."  Art.  13.  '*  In  crim- 
inal prosecutions,  the  verification  of  facts  in  the  vicinity  where  thej'' 
happen  is  one  of  the  greatest  securities  of  the  life,  liberty,  and  property 
of  the  citizen.''  These  seem  to  be  trite,  familiar  truths ;  but  the  decla- 
ration of  rights  itself  declares,  Art  18,  that  a  frequent  recurrence  to 
them  is  absolutelj'  necessar}'  to  preserve  the  advantages  of  libertj-,  and 
to  maintain  a  free  government  And  it  requires,  both  of  lawgivers  and 
magistrates,  an  exact  and  constant  observance  of  them,  in  the  forma- 
tion and  execution  of  the  laws  necessary  for  the  good  administration  of 
the  Commonwealth. 

These  provisions  manifest  an  ardent  desire  and  a  wise  determination, 
as  far  as  tiie  imperfection  of  all  human  things  would  allow,  to  make  the 
law  paramount  and  supreme  over  all  the  powers  and  influences  of  will 
or  passion,  of  interest  or  prejudice,  whether  of  the  few  or  of  the  many ; 
to  render  it  stable,  impartial,  and  equal  in  its  operation,  over  all  who 
might  require  its  protection  or  fall  under  its  animadversion.  But  it 
appears  to  us  that  the  principle  contended  for  would  be  adverse  to  all 
these  objects  if  a  jury  has  a  legitimate  authority  to  decide  upon  all 
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questions  of  law  arising  in  the  cases  before  them,  and  that  contrary'  to 
the  instruction  of  the  judge,  in  cases  where  such  direction  of  the  judge 
may  be  supposed  adverse  to  the  views  of  the  law  relied  on  by  the 
accused  or  his  counsel,  the}*  would  have  the  same  power  to  decide  any 
question  of  law,  against  the  opiuiou  and  instruction  of  the  judge,  when 
such  opinion  is  in  favor  of  the  accused,  and  find  him  guilty,  where  the 
judge  should  direct  the  Jury  that  those  facts  which  the  evidence  conduces 
to  prove,  if  proved  to  their  satisfaction,  would  not  warrant  a  convic- 
tion. A  case  may  be  supposed,  at  least  for  the  purpose  of  illustration, 
where  a  high  popular  excitement  should  arise  and  become  general, 
in  which  large  bodies  of  persons  might  come  to  be  actuated  by  feelings 
of  honest  but  mistaken  indignation  against  some  supposed  wrong,  and 
earnest  in  the  pursuit  of  the  supposed  interests  of  philanthropy;  or 
perhaps  numbers  may  be  influenced  by  more  base,  interested,  and  vin- 
dictive passions.  Under  these  circumstances,  a  grand  jur}',  having,  as 
the  case  supposes,  a  legitimate  and  rightful  authority  to  decide  on  ques- 
tions of  law,  contrary  to  the. instructions  and  charge  of  the  judge,  might 
return  an  indictment;  a  traverse  jury,  in  their  turn,  might  convict 
upon  it,  though  the  court  before  whom  it  is  tried  should  give  them  such 
directions,  in  point  of  law,  that  if  they  understood  and  followed  them 
they  must  acquit  the  accused.  But  the  case  supposes  that  the  law  may 
be  rightfully  interpreted  by  a  jury  which  may  shift  at  every  trial.  What 
tlien  becomes  of  the  security  which  every  citizen  is  entitled  to,  by  a 
steady  and  uniform,  as  well  as  impartial  interpretation  of  the  laws 
and  administration  of  justice,  by  judges  as  free,  impartial,  and  inde- 
pendent as  the  lot  of  humanity  will  admit?  The  purpose  and  intent 
6f  these  provisions,  we  think,  are  indicated  by  the  last  article  of  the 
declaration  of  rights,  which,  after  having  contemplated  a  distribution 
of  the  powers  of  sovereignty  into-  legislative,  executive,  and  judicial 
departments,  and  declared  that  neither  should  execute  the  powers  as- 
signed to  the  other,  points  out  the  ultimate  object,  in  these  emphatic 
words :  '^  to  the  end  it  may  be  a  government  of  laws,  and  not  of  men."  ^ 
These  provisions  were  adopted  as  the  fundamental  laws  upon  which 
the  government  was  to  be  administered ;  they  have  a  manifest  refer- 
ence to  a  favorite  maxim  of  the  friends  of  civil  libert}',  regulated  by 
law,  that  high  powers  can  be  most  safely  intrusted  to  public  officers, 
by  placing  them,  when  they  are  capable  of  distribution,  in  different 
departments,  to  be  exercised  by  concurrent  action,  so  that  each  shall 
keep  within  its  own  sphere,  and  the  one  be  a  check  upon  the  other. 
They  also  regarded  another  favorite  axiom  that  facts  could  be  best 
verified  and  tried  by  an  impartial  jury,  drawn  from  the  vicinity,  who 
should  consider  and  weigh  the  evidence,  and  thereupon  find  and  de- 
clare the  facts ;  and  that  a  steady,  uniform  interpretation  of  the  laws 
and  administration  of  justice  could  best  be  secured  by  the  establish- 

« 

^  "By  which  means  this  amonnts  to  a  government  of  laws  and  not  of  men."    Har- 
rington, OcEAKAy  and  Other  Wcrks,  8d  ed.  886  (pnb.  1656).  —  £d. 
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meut  of  permanent  judicial  tribunals,  as  an  independent  department  ot 
government)  to  whom  the  judicial  power  should  be  intrusted,  and  who 
should  be  rendered,  as  far  as  practicable,  free  and  independent. 

Whetiier,  therefore,  we  consider  the  rules  of  the  common  law,  or  the 
constitution  and  law  of  this  Ck>mmonwealth,  we  are  of  opinion  that  it 
is  the  proper  province  and  dut3'  of  the  court  to  expound  and  declare  the 
law,  and  that  it  is  the  proper  province  and  duty  of  the  jur}'  to  inquire 
into  the  facts  by  such  competent  evidence  as  ma}'  be  laid  before  them, 
according  to  the  rules  of  law  for  the  investigation  of  truth,  which  may 
be  declared  to  them  by  the  court,  and  find,  and  ultimately  decide,  on 
the  facts.  It  may  be  added  that  it  is  the  more  necessary  to  adhere  to 
this  rule,  in  the  administration  of  American  law,  because  in  these 
States  the  government  is  conducted  according  to  written  constitutions, 
in  which  the  powers  even  of  the  legislature  are  limited  and  defined ; 
and  it  is  therefore  within  the  province,  and  it  is  made  the  duty  of  he 
judicial  department,  on  proper  occasions,  to  decide,  not  only  what  is 
the  true  interpretation  and  legal  effect  of  a  legislative  enactment,  but 
also  whether  an  act,  passed  with  all  the  forms  of  legislation,  is  within 
the  just  limits  of  legislative  power,  and  therefore  whether  it  is  consti- 
tutional and  valid. 

But  though  this  rule  of  law  be  considered  as  well  established,  yet, 
as  we  have  already  said,  there  are  various  modes  in  which  it  must  be 
practically  applied,  according  to  the  nature  of  the  proceedings  in  which 
it  arises.  Sometimes,  even  in  criminal  cases,  the  question  of  law  arises 
uix>n  the  record,  where  there  is  no  controverted  fact,  and  where  the 
court  decide  definitely,  as  in  case  of  a  demurrer,  a  motion  to  quash  an 
indictment,  a  motion  in  arrest  of  judgment,  on  a  bill  of  exceptions,  and 
the  like.  But  it  will  most  frequently  arise,  in  a  trial  before  a  jury, 
upon  the  question  of  guilty  or  not  guiltj'.  In  every  charge  of  crime 
there  must  be  a  question  of  law  and  a  question  of  fact,  to  wit,  is  there 
any  such  rule  of  law  as  that  on  which  the  indictment  is  founded?  Has 
the  defendant  done  the  acts  charged  in  the  indictment^  which  amount  to 
a  violation  of  such  rule  of  law,  and  constitute  the  offence  charged? 
The  decision  of  both  of  these  is  necessarily  involved  in  a  verdict  of 
"guilty"  or  "not  guilty."  The  former  affirms  that  there  is  such  a 
law,  and  that  the  accused  has  violated  it ;  the  latter  affirms,  either  that 
there  is  no  such  rule  of  law,  or,  if  there  is,  that  the  accused  has  not  done 
any  acts  which  amount  to  a  violation  of  it. 

How  then  are  these  two  questions  to  be  decided  and  combined  into 
one,  if  one  is  to  be  referred  exclusivel}*  to  the  court,  and  the  other  to 
the  jur)*  ?  The  }UTy  ma}',  in  any  case,  if  the}'  think  fit,  find  a  special 
verdict ;  that  is,  they  may  find  and  re(K)rt,  in  the  form  of  a  verdict,  all 
the  material  facts,  which  are  proved  to  their  satisfaction,  and  call  upon 
the  court  to  decide  whether,  in  point  of  law,  the  accused  is  guilty  or 
not  guilty  upon  the  facts  thus  found.  But  this  is  the  privilege  of  tho 
jury,  which  they  may  exercise  or  not,  and  in  no  case  are  they  1>ound  to 
find  a  special  verdict.     Mayor,  etc  v.  Clark^  3  Adolph.  &  Ellis,  506. 
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The  question  then  recurs,  in  case  the  jury  return  a  general  verdict,  how 
is  the  law  to  be  decided  by  the  court,  when,  as  we  have  seen,  it  is  to  be 
declared  by  the  jury,  as  involved  in  the  general  verdict.  As  both 
questions  are  involved  in  the  verdict,  the  appearance  on  the  record  is 
that  both  are  decided  by  the  jury,  because  both  are  declared  by  them. 
But  this  is  in  appearance  only,  and  can  scarcely  mislead  those  who  are 
acquainted  with  the  practice  of  courts  of  justice  in  criminal  trials, 
though  it  has  sometimes  led  to  the  argument,  that  because  they  must, 
in  a  general  verdict,  declare  the  rule  of  law  on  which  it  rests,  they  have 
a  power  to  pass  upon  it,  and  therefore  a  rightful  authority  to  decide  it. 
But  we  think  the  course  of  proceeding,  in  such  case,  is  very  clear,  is 
quite  consistent  with  the  principle  before  stated,  and  is  constantly 
practised  upon  in  such  trials.  It  is  the  only  and  proper  course  which 
can  be  adopted,  in  order  that  the  law  may  be  carried  into  effect,  in  its 
spirit  and  integrity.  That  course  is,  for  the  judge  to  direct  the  jury, 
hypothetically^  to  declare  what  the  law  is,  with  it«  exceptions  and 
qualidcations,  to  explain  it,  and  to  state  the  reasons  and  grounds  of  it, 
if,  in  his  judgment,  such  explanation  is  necessary  to  make  it  clearly 
intelligible  to  the  minds  of  men  of  good  judgment  and  common  experi- 
ence, but  without  legal  knowledge  and  skill ;  then  to  state  to  the  jur}*. 
that  if  certain  facts  necessary  to  constitute  the  offence,  and  which  there 
is  evidence  tending  to  prove,  are  proved  to  their  satisfaction,  they  are 
to  Ond  the  defendant  guilty ;  but  if  certain  material  facts,  which  tliere 
is  some  evidence  tending  to  prove,  are  not  proved  to  their  satisfaction, 
tliey  are  to  find  the  defendant  not  guilty. 

This  is  the  only  mode  in  which  a  trial  can  be  conducted,  since  the 
jury  are  not  obliged  to  find  a  special  verdict,  and  the  law  confides  in 
the  intelligence  and  integrity  of  the  jur}^  to  understand  tlie  rules  of  law 
as  prescribed  to  them  by  the  court,  to  weigh  and  examine  the  evidence 
laid  before  them,  and  honestly,  according  to  the  conviction  of  their 
minds,  to  find  whether  the}*  are  true,  and  whether  such  facts,  found 
true  b}'  them,  do  or  do  not  bring  the  party  accused  within  the  operation 
of  the  law,  as  thus  prescribed  to  them,  and  to  find  a  verdict  of  guilty  or 
not  guilty  accoi*dingly. 

But  in  thus  conducting  a  jury  trial  in  a  criminal  case,  with  a  view  to 
the  return  of  a  general  verdict,  it  is  obvious  that  the  whole  matter  of 
law  as  well  as  of  fact  must  be  stated  and  explained  to  the  jury,  so  that 
they  may  fully  understand  and  apply  it  to  the  facts ;  because,  as  we 
have  seen,  in  the  form  of  the  general  verdict,  they  do  declare  the  law 
as  well  as  the  fact.  For  this  purpose  it  seems  to  be  necessary,  and  in 
our  State  it  is  the  usual  practice,  for  the  parties  respective!}*,  b}'  their 
counsel,  to  state  the  law  to  the  jury  in  tlie  presence  and  subject  to  the 
ultimate  direction  of  the  judge ;  because,  unless  the  jury  understand  the 
rule  of  law,  with  its  exceptions,  limits,  and  qnalifications,  they  cannot 
know  how  to  appl}*  the  evidence  and  determine  the  truth  of  the  mate- 
rial facts  necessary  to  bring  the  cas»  of  the  accused  within  it  In  thus 
presenting  their  respective  views  of  the  law  to  the  jury,  under  the  direc- 
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lion  of  the  court,  for  the  better  information  of  both  the  judge  and  jurj', 
great  latitude  has  been  allowed  in  the  practice  of  this  Commonwealth, 
and  counsel  have  been  permitted  to  state  and  enforce  their  views  of  the 
law,  especially  in  capital  cases,  by  definitions,  and  cases  from  such 
works  of  established  authority  as  the  court  may  approve.  In  this,  great 
latitude  has  been  i^Uowed,  in  tenderness  to  the  accused,  and  a  liberal 
confidence  reposed  in  counsel  called  to  defend  the  accused  in  the  hour 
of  his  trial.  But  such  an  address,  whether  it  be  upon  the  matter  of 
fact  or  the  matter  of  law,  and  whether  in  form  it  be  directed  to  the 
court  or  jury,  is  in  legal  effect  and  actual  operation  an  address  to  both ; 
not  because  the}'  have  not  several  duties  to  perform,  and  distinct  ques- 
tions to  pass  upon,  but  because  it  is  one  trial,  carried  on  at  once  before 
court  and  jurj',  in  which  the  judge  must  have  a  clear  comprehension  of 
the  nature  and  scope  of  tlie  evidence,  conducing  to  the  proof  of  facts, 
which  may  or  may  not  render  the  accused  amenable  to  the  law,  in  order 
that  he  may  give  such  directions  in  matter  of  law  as  the  state  of  the 
evidence  may  require ;  and  the  jur}'  must  have  a  clear  comprehension 
of  the  rules  of  law,  in  order  to  determine  whether  the  facts  proved 
bring  the  accused  within  them ;  and  because  the  minds  of  both  judge 
and  jur}*,  acting  in  their  respective  departments,  must  result  in  that 
general  verdict  of  acquittal  or  conviction,  which  is  the  appropriate 
determination  of  the  cause.  Considering  the  latitude  which  has  been 
allowed  in  this  Commonwealth,  by  a  long  courae  of  practice,  and  the 
difficulty  of  drawing  an  exact  line  of  distinction  between  that  full 
statement  and  exposition  of  his  views  of  the  law,  which  counsel  may 
properly  make  in  a  general  address  to  the  court  and  jury,  upon  the 
questions  embraced  in  the  issue  and  involved  in  a  general  verdict,  and 
an  address  to  the  jury  separately  upon  questions  of  law,  we  are  of 
opinion  that  a  part}'  may  by  his  counsel  address  the  jury  upon  ques- 
tions of  law,  subject  to  the  superintending  and  controlling  power  of  the 
court  to  decide  questions  of  law,  b}*  directions  to  the  jur}-,  which  it  is 
their  duty  to  follow.  In  ordinary  cases,  such  directions  to  the  jury, 
upon  the  questions  arising  in  the  cause,  are  not  given  until  the  parties, 
by  their  counsel,  have  submitted  their  respective  views  of  the  law  and 
the  facts  in  an  argument  to  the  court  and  jury. 

On  the  whole  subject,  the  views  of  the  court  may  be  summarily 
expressed  in  the  following  propositions :  — 

That  in  all  criminal  cases  it  is  competent  for  the  jury,  if  they  see  fit, 
to  decide  upon  all  questions  of  fact  embraced  in  the  issue,  and  to  refer 
the  law  arising  thereon  to  the  court  in  the  form  of  a  special  reindict 

But  it  is  optional  with  the  jury  thus  to  return  a  special  verdict  or  not, 
and  it  is  within  their  legitimate  province  and  power  to  return  a  general 
verdict  if  they  see  fit. 

In  thus  rendering  a  general  verdict,  the  jury  must  necessaril}'  pass 
upon  the  whole  issue,  compounded  of  the  law  and  of  the  fact,  and  they 
may  thus  incidentally  pass  on  questions  of  law. 

In  forming  and  returning  such  general  verdict,  it  is  within  the  l^ti- 
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mate  anthority  and  power  of  the  jury  to  decide  definitely  upon  all  qaes- 
tions  of  fact  involved  in  the  issue,  according  to  their  Judgment,  upon 
the  force  and  effect  of  the  competent  evidence  laid  before  them  *,  and 
if  in  the  progress  of  the  trial,  or  in  the  summing  up  and  charge  to  the 
jury,  the  court  should  express  or  intimate  any  opinion  upon  any  such 
question  of  fact,  it  is  within  the  legitimate  province  of  the  jury  to  revise, 
reconsider,  and  decide  contrary  to  such  opinion,  if,  in  their  judgment, 
it  is  not  correct  and  warranted  b}*  the  evidence. 

But  it  is  the  duty  of  the  court  to  instruct  the  jury  on  all  questions  of 
law  which  appear  to  arise  in  the  cause,  and  also  npon  all  questions, 
pertinent  to  tiie  issue,  upon  which  either  party  may  request  the  direc- 
tion of  the  court  upon  matters  of  law.  And  it  is  the  duty  of  the  Jury 
to  receive  the  law  from  the  court,  and  to  conform  their  judgment  and 
decision  to  such  instructions,  as  far  as  they  understand  them,  in  appl}'- 
ing  tlie  law  to  the  facts  to  be  found  by  them  ;  and  it  is  not  within  the 
legitimate  province  of  the  jury  to  revise,  reconsider,  x>r  decide  co)itrary 
to  such  opinion  or  direction  of  the  court  in  matter  of  law.  To  this  duty 
jurors  are  bound  by  a  strong  social  and  moral  obligation,  enforced  by 
the  sanction  of  an  oath,  to  the  same  extent,  and  in  the  same  manner, 
as  the}'  are  conscientiously  bound  to  decide  all  questions  of  fact  accord- 
ing to  the  evidence. 

It  is  no  valid  objection  to  this  view  of  the  duties  of  jurors,  that  they 
are  not  amenable  to  any  legal  prosecution  for  a  wrong  decision  in  any 
matter  of  law ;  it  may  arise  from  an  honest  mistake  of  judgment  in 
their  apprehension  of  the  rules  and  principles  of  law,  as  laid  down  by 
the  court,  especially  in  perplexed  and  complicated  cases,  or  from  a 
mistake  of  judgment  in  applying  them  honestly  to  the  facts  proved. 
The  same  reason  applies  to  the  decisions  of  juries  upon  questions  of 
fact,  clearly  within  their  legitimate  powers ;  they  are  not  punishable  for 
deciding  wrong.  The  law  vests  in  them  the  power  to  judge,  and  it  will 
presume  that  they  judge  honestly,  even  though  there  may  be  reason  to 
apprehend  that  they  judge  erroneously ;  they  cannot  therefore  be  held 
responsible  for  any  such  decision,  unless  npon  evidence  which  clearly 
establishes  proof  of  corruption,  or  other  wilful  violation  of  duty. 

It  is  within  the  legitimate  power,  and  is  the  duty  of  the  court,  to 
superintend  the  course  of  the  trial ;  to  decide  upon  the  admission  and 
rejection  of  evidence ;  to  decide  upon  the  use  of  any  books,  papers, 
documents,  cases  or  works  of  supposed  anthority,  which  may  be  offered 
upon  either  side;  to  decide  upon  all  collateral  and  incidental  proceed- 
ings; and  to  confine  parties  and  counsel  to  the  matters  within  the 
issue. 

As  the  jury  have  a  legitimate  power  to  return  a  general  verdict,  and 
in  that  case  must  pass  upon  the  whole  issue,  this  court  are  of  opinion 
that  Uie  defendant  has  a  right  by  himself  or  his  counsel  to  address  the 
jury,  under  the  general  superintendence  of  the  court,  upon  all  the  mate- 
rial questions  involved  in  the  issue,  and  to  this  extent,  and  in  this  con- 
nection, to  address  the  jury  npon  such  questions  of  law  as  come  within 
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the  issue  to  be  tried.  Snch  address  to  the  jury,  upon  questions  of  law 
embraced  in  the  issue,  b}'  the  defendant  or  his  counsel,  is  warranted  by 
the  long  practice  of  the  courts  in  this  Commonwealth  in  criminal  cases, 
in  which  it  is  within  the  established  authority  of  a  jury,  if  they  see  fit, 
to  return  a  general  verdict,  embracing  the  entire  issue  of  law  and 
fact. 

As  it  appears  by  the  bill  of  exceptions,  that  the  defendant's  counsel 
were  prohibited  from  addressing  the  jur}'  upon  questions  of  law. em- 
braced in  the  issue,  the  court  are  of  opinion  that  the  verdict  ought  to 
be  set  aside  ;  and  the  same  is  set  aside,  and  a  new  trial  granted,  to  be 
had  at  the  bar  of  the  Court  of  Common  Pleas.^ 


COMMONWEALTH  v.  ANTHES. 
Supreme  Judicial  Court  of  Massachusetts.    1857. 

[Reported  5  Gray,  185.«] 

Indictment  on  St.  1855,  c.  215,  §  17,  for  being  a  common  seller  of 
spirituous  and  intoxicating  liquors.  Trial  and  conviction  in  the  Couit 
of  Common  Pleas  of  October  Term,  1855,  before  Sanger,  J.,  who  signed 
the  following  bill  of  exceptions :  — 

J  Compare  Com.  ».  Abbott,  13  Met.  120,  123  (1847),  per  Shaw,  C.  J.,  for  the 
court :  '*  If  it  be  asked,  where  then  is  the  propriety  of  arguing  questions  of  law  to  the 
jury,  the  first  answer  is  that,  correctly  speaking,  questions  of  law,  as  such,  are  not 
argued  to  the  jury,"  etc. 

On  the  common-law  doctrine  as  to  the  court's  function  in  cases  of  libel,  and  on  the 
effect  of  Fox's  Act,  see  the  opinion  of  Lord  Blackburn  in  the  important  case  of  Capital 
&  Counties  Bank  v.  Henty,  7  App.  Cases,  741. 

In  Berry  o.  SUte,  31  S.  E.  Rep.  592.  593  (Ga.,  Oct.  1898),  the  court,  Little,  J., 
says :  "As  early  as  the  case  of  Anderson  v.  State,  42  Ga.  9,  this  court  held  that, 
under  a  proper  interpretation  of  the  law,  **the  jury  .  .  .  were  the^ judges  of  the  law 
and  the  facts,  so  as  to  enable  them  to  apply  the  law  to  the  facts,  and  bring  in  a  general 
verdict.  But  they  had  no  right  to  make  law.  The  law  was  laid  down  in  the  Code. 
It  was  the  province  of  the^ourt  to  construe  the  law,  and  give  it  in  charge,  and  of  the 
jury  to  take  the  law^as  given,'  apply  it  to  the  facts  as  found  by  them,  and  BririgTii  a 
general  verdict."  Previous  to  that  time  it  had  been  held  that  the  jury  were  the  judges 
oriheTacts^and  of  the  law.  But  that  decision  gave  a  different  interpretation  of  the 
law  as  to  the  power  of  juries  to  judge  of  the  law  applicable  to  a  case  on  trial,  and  the 
charge  of  the  judge  was  in  accord  with  the  ruling  there  made.  This  has  been  followed, 
without  exception,  since  the  case  of  Anderson,  and  is  now  the  settled  law  of  this  State;, 
and  there  was  no  error  committed  by  the  court  in  charging  as  set  out  in  the  ground 
referred  to,  and  in  refusing  to  charge  as  requested,  on  this  subject."  And  so  People  v, 
Worden,  113  Cal.  509;  Roesel  v.  State,  41  Atl.  Rep.  408  (N.J.  1898). 

Com.  V.  McManus,  143  Pa.  St.  64.  For  a  full  citation  of  authorities  on  the  other 
side  of  the  question  about  the  power  of  the  jury,  see  a  learned  note  to  Erving  v, 
Cradock,  Quincy's  Rep.  553  (1761),  by  Horace  Gray,  now  Mr.  Justice  Gray  of  the 
Supreme  Court  of  the  United  States.  A  very  elaborate  decision  by  that  court  to  the 
same  effect  as  that  of  Com.  v.  Porter,  as  regards  the  power  of  the  jury,  is  found  in 
Sparf  w.  U.  S.,  156  U.  S.  51  (1895).  Mr.  Justice  Gray,  (Shiras,  J.,  concurring,)  dis- 
sented in  an  opinion  of  great  learning.    See  PreL  Treat.  Evid.  253-257.  —  Ed. 

*  The  greater  part  of  this  case  is  omitted. 
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^'  DuriDs:  the  trial  the  defendant's  counsel  moved  the  court  to  instruct 
the  jnr}- :  — 

^^  1st   That  the  law  is  unconstitutional  and  void. 

*'  2d.  That  the  jury  have  a  right  to  judge  of  the  constitutional! t\*  of 
the  law. 

''3d.  That  if  the  jury  do  so  judge,  and  have  a  reasonable  doubt 
whether  the  law  be  constitutional  or  not,  they  must  acquit  the  prisoner. 

**  The  court  declined  so  to  instruct  the  jur}-,  but  did  instruct  them 
that  the  law  is  constitutional,  and  that  under  the  provisions  of  chapter 
152  of  the  statutes  of  1855,  entitled  an  act  concerning  the  duties  and 
rights  of  jurors,  although  the  jury  might  judge  of  the  meaning  of  a  law, 
the}*  had  not  the  light  to  judge  of  its  constitutionality." 

J,  W,  May^  for  the  defendant. 

J.  M.  Keith  (District  Attorney),  for  the  Commonwealth. 

The  decision  was  made  at  Boston  on  the  27th  of  August,  1857. 

SuAW,  C.  J.  .  .  .  The  statute  is  short,  and  to  the  following  effect : 
*'  In  all  trials  for  criminal  offences,  it  shall  be  the  duty  0^  ^*^p-  j^^^J^  ^ 
try,  according  to  established  forms  and  principles  j^  Uwy^TT  causes 
which  shall  be  committed  to  them,  andi  aftgrTiaving  received  thp  in» 
structions  of  the  court,  to  decide  at  their  discretion,  by  a  general  yer- 
dict,  both  the  fact  and  the  law  involved  in  the  issue,  or  to  find  a^s^^cial 
verdict,  at  their  election ;  but  it  shall  be  the  dutj'  of  the  court  to  super- 
intend  the  course  of  the  trials,  to  decide  upon  the  admission  and  rejec- 
tion of  evidence,  and  upon  all  questions  of  law  raised  during  the  trials, 
and  upon  collateral  and  incidental  proceedings,  and  also  to  charge  the 
jury,  and  to  allow  bills  of  exception  ;  and  the  court  may  grant  a  new^ 
trial  in  cases  of  conviction."     St.  1855,  c.  152. 

In  the  case  before  us,  the  court  instructed  the  jnr}^  that  the  jury,  by 
force  of  this  statute,  had  a  right  to  judge  of  the  meaning  of  a  law,  but 
had  no  right  to  judge  of  its  constitutionalit}'.  Taking  both  these 
clauses  together,  and  considering  that  the  subject  was  the  construction 
of  a  statute,  it  is  plain,  we  think,  that  the  court  intended  to  instruct 
the  jury,  that  they  had  a  just  and  full  authority  to  exercise  their  own 
reason  and  judgment,  in  determining  the  interpretation  of  a  legislative 
enactment,  and  though  the  court  directed  them  as  matter  of  law,  that 
the  enactment  bore  one  meaning  and  interpretation,  and  the  jury  clcarl}* 
understood  such  direction,  and  perceived  its  application  to  the  facts  of 
the  case  before  them,  the}'  might  lawfully  and  rightfully  reconsider  the 
reasons  and  grounds  of  such  decision  and  come  to  an  opposite  decision, 
00  such  interpretation,  as  matter  of  law.  Taking  such  to  be  the  import 
and  legal  effect  of  the  learned  jndge's  ruling,  my  own  opinion  is,  that 
it  was  incorrect  in  point  of  law,  and  that  the  statute  will  not  bear  that 
oonstmction.  On  the  contrary,  it  seems  to  me  that  this  was  a  declara- 
tory act,  making  no  substantial  change  in  the  law  regulating  the  relative 
rights  and  functions  of  the  court  and  of  the  jury,  in  the  trial  of  criminal 
cases. 

On  the  other  point,  the  court,  in  this  particular  case,  charged  the 
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jury,  that,  thoagb  they  might  jadge  of  the  meaning  of  a  legislative  act, 
the}'  had  no  authority'  to  judge  pf  its  constitutionality.  Yet  in  some 
other  cases,  courts,  under  like  circumstances,  have  charged  the  jur}', 
that  they  were  judges  of  the  constitutionality  of  an}'  legislative  enact- 
ment ;  and  therefore  if  the  court  judged,  and  directed  the  jury,  that  the 
act  was  constitutional,  the  jurj^  fully  underatanding  that  direction, 
might,  in  the  exercise  of  their  own  reason  and  judgment,  consider  the 
constitutionality  of  the  enactment,  upon  all  the  grounds  and  principles 
of  constitutional  law,  in  the  same  way  in  which  a  superior  court  of 
acknowledged  appellate  jurisdiction  would  revise  the  decision  of  an 
inferior  court  in  matter  of  law,  and  might  pronounce  it  constitutional ; 
or  vice  versa^  if  the  court  directed  them  that  it  was  constitutional,  they 
might  pronounce  it  unconstitutional. 

And  we  really  can  perceive  no  ground,  upon  which  the  power  of  the 
jury  to  decide  on  the  question  of  constitutionality  can  be  distinguished, 
in  principle,  from  the  power  to  decide  on  any  other  question  of  law, 
involved  in  the  verdict.  Many  criminal  prosecutions  are  of  such  a 
nature,  that  they  impose  a  duty  on  some  department  of  the  judicial 
authority  to  decide,  whether  a  particular  legislative  enactment  be  con- 
sistent with  or  repugnant  to  the  Constitution  of  the  Commonwealth,  or 
of  the  United  States,  and  it  must  be  definitively  adjudicated,  on  true 
and  just  principles,  by  either  judge  or  jury. 

I  desire  however  to  refer  to  one  subject,  that  of  libel,  which  in  some 
quartera  seems  to  have  been  regaixled  as  settling  the  question,  that  in 
all  criminal  cases  juries  may  lightfull}*  adjudicate  upon  the  law,  as  well 
as  the  fact ;  but  it  seems  to  me  so  manifestly  to  lead  to  the  opposite 
conclusion,  and  to  involve  a  discussion  of  the  true  principle  on  which 
jury  trial  is  placed  by  the  common  law,  that,  at  the  risk  of  appearing 
tedious,  I  wish  to  state  it  fully  enough  to  make  it  intelligible. 

This  controversy  arose  in  England  during  a  period  shortW  preceding 
the  American  Revolution,  respecting  the  relative  powers  of  courts  and 
juries,  in  cases  of  public  prosecutions  for  libel.  It  arose  in  times  of 
great  party  violence  and  heat,  connected  itself  intimatel}'  with  the  great 
political  contests  of  the  time,  and  was  conducted  in  the  courts  of  justice, 
in  Parliament,  and  in  the  country,  with  a  warmth  of  passion  not  favor- 
able to  the  satisfactory  determination  of  legal  principles.  But  it  ap- 
pears to  me  that,  whether  we  consider  the  point  upon  which  the  contro- 
versj'  turned,  the  principles  assumed  and  admitted  on  all  sides  as  the 
basis  of  the  argument,  or  the  provisions  of  the  act  of  Parliament,  com* 
monly  known  as  Mr.  Fox's  bill,  b}'  which  it  was  terminated,  the}-  do 
not  impugn  the  great  principle  of  the  common  law,  that  to  questions  of 
fact  the  jurors  respond,  to  questions  of  law  the  judges. 

Criminal  prosecutions  for  libel  might,  by  the  common  law,  be  by  in- 
dictment or  information  ;  but  in  point  of  fact  they  were  most  usually 
state  prosecutions,  commenced  b}^  information  filed  bj*  the  attorney  or 
solicitor  general',  ex  officio^  and  most  frequently  for  political  offences, 
and  therefore  were  often  contested  with  great  bitterness,  the  political 
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parties  actively  taking  sides,  in  favor  of  the  crown  or  of  the  accused 
respectively. 

The  controverted  question  arose  in  this  way :  By  the  theory  of  the 
law,  language,  the  meaning,  effect,  and  interpretation  of  all  language,  is 
of  legal  construction,  and  must  be  settled  as  matter  of  law  by  courts. 
This  rule  applied  to  statutes,  proclamations,  treaties,  and  other  acts  of 
state,  and  also  to  private  contracts  of  all  sorts ;  and  this,  in  theorj',  was 
considered  as  applicable  to  publications  charged  to  be  libellous.  But  it 
is  obvious  that  the  same  language  may  have  a  different  meaning,  ac- 
cording to  the  thing  referred  to,  from  existing  facts  or  external  circum- 
stances, not  apparent  in  the  written  or  printed  publication  itself.  To 
meet  this  view,  the  rules  of  pleading  strictly  required  tliat  the  indictment 
or  information  should  set  out  the  matter  charged  to  be  libellous,  in  hcBC 
verba.  If  the  words  should  be  charged  to  have  any  particular  meaning 
beyond  their  ordinary  sense,  by  reason  of  any  fact,  then  such  fact  is  to 
be  distinctly  aveiTed,  with  time  and  place,  so  that  it  may  be  put  in  issue 
and  tried.  If  it  was  relied  on  that  such>  wonls  were  written  or  spoken 
in  connection  with  such  fact  or  circumstance,  it  must  be  stated,  in 
terms,  that  they  were  written  or  spoken  ^^of  and  concerning"  such 
facts,  ordinarily  styled  the  colloquium^  adding  in  all  suitable  places  in- 
nuendoes, pointing  the  meaning  of  the  words  to  the  particular  persons 
or  things  to  which  it  is  intended  to  charge  that  they  did  appl}'. 

Now  the  theory  of  those  judges  who  held  that  the  jury  were  onlj'  to 
find  the  fact  of  publication,  and  the  truth  of  the  averments,  coUoquia^ 
and  innuendoes,  was  this ;  that  when  the  words  of  the  alleged  libel  are 
esactlj'  copied,  and  all  the  circumstances  and  incidents  which  can  affect  I 
their  meaning  are  stated  on  the  record,  inasmuch  as  the  construction    "* 
and  interpretation  of  language,  when  thus  explained,  is  for  the  court, 
the  question  of  the  legal  character  of  such  libel,  whether  seditious  or  f^f  ^ 
obscene,  whether  it  illegall}'  slanders  the  living,  or  blackens  the  mem-     ^ 
ory  of  anj'  one  deceased,  would  be  placed  on  the  recoixl,  and  therefore,  - .    '' 
as  a  question  of  law,  would  be  open  after  verdict,  on  a  motion  in  arrest  , 
of  judgment     Whatever  might  be  the  verdict,  if  the  publication  thus 
spread  on  the  record,  with  its  averments,  is  not  libellous,  the  court  c  ^  < 
must  so  declare  it.    Those  who  took  tbis  side  of  the  question  insisted,  thate^ 
if  the  publication  was  per  ae  libellous,  it  was  unlawful,  and  the  inno- 
cent intent  and  purpose  of  the  publisher  affbrded  no  excuse,  and  if  li- 
bellous and  illegal,  the  malicious  intent  was  an  inference  of  law.    Those 
reasoners  therefore  maintained  that  a  criminal  prosecution  for  libel  was 
peculiar,  and  distinguishable  from  all  others  in  this,  that,  by  the  form 
of  proceeding,  the  whole  matter  was  spread  ui)on  the  record ;  that,  when 
the  fact  of  publication  and  the  truth  of  the  averments  and  innuendoes 
were  established,  the  whole  question  of  guilty  or  not,  as  in  case  of 
a  special  verdict,  was  a  question  of  law ;  and  they  therefore  held  that 
it  was  right  to  instruct  the  jury  that,  if  they  found  these  facts  true, 
the}'  ought  to  return  a  verdict  of  guilty,  without  passing  their  judgment 
upon  the  question  of  malicious  intent  or  guilty  purpose.     These  view^ 
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^  ft  was  maintained,  were  sapported  by  a  series  of  respectable  authori- 
'    ties,  nearly  or  quite  uniform,  from  the  English  Revolution  to  the  time 
\        \       of  this  controversy. 

'    \     ^^      On  the  contrarj',  it  was  maintained  b}*  the  popular  part}*,  that  snch 
^        a  view  of  the  law  of  libel  tended  to  discourage  and  repress  all  free  and 
manly  discussion  of  public  affairs,  and  destroy  the  just  freedom  of  the 
press ;  that  whether  a  publication  was  libellous  or  not,  depended  upon 
>  ^^6  justifiable  motive,  or  mischievous  intent,  with  which  it  was  written  ; 

<  ^'  '  I ;  ^  that  if  it  was  fairly  intended  to  expose  and  correct  the  abuses  of  bad 
"^       :  government,  or  wickedly  to  weaken  and  impair  the  acts  of  good  gov- 
ernment, that  these  were  questions  of  fact,  depending  on  many  facts 
>'  of  a  public  nature,  which  could  not  be  brought  upon  the  record ;  and 

^        that  therefore  the  question  whether  it  was  unlawful,  malicious,  and 
wicked,  false  in  fact,  and  not  written  with  good  motives  and  for  justifi- 
able ends,  might  even  depend  on  the  purpose  and  character  of  the  whole 
^  publication,  of  which  the  parts  selected  as  libellous  are  usually  extracts 
f  only ;  that  these  are  all  facts  bearing  upon  the  general  question  of  guilt, 
I  and  therefore  like  other  facts,  on  which  the  guilt  of  a  party  accused  of 
crime  depends,  were  to  be  found  by  the  jury.     Some  respectable  au- 
thorities could  be  adduced  to  show  that  such  had,  at  times,  been  the 
course  of  eminent  judges  in  instructing  the  jury. 

The  first  case,  I  believe,  in  which  this  was  made  the  subject  of  ranch 
controversy  was  that  of  Rex  v.  Woodfally  5  Bur.  2661,  in  the  year  1770, 
which  was  an  information  for  the  publication  of  a  seditious  libel,  be- 
ing one  of  the  letters  of  Junius.  When  we  consider  that  Lord  Mans- 
field was  the  judge,  and  remember  the  vehement  attacks  made  by  that 
popular,  eloquent,  and  unscrupulous  writer  on  the  judicial  character  of 
Lord  Mansfield,  we  cannot  be  surprised  to  find  that  the  question  should 
assume  an  air  of  some  bitterness.  Upon  the  trial,  the  jury  found  the 
defendant  guilty  of  printing  and  publishing  only.  The  verdict  was  after- 
wards set  aside,  on  the  ground  that  it  was  ambiguous  and  uncertain ; 
r  but  the  judge  charged  the  jury,  and  this  again  was  affirmed  by  the  whole 
;  court  after  argument,  that  ^^  whether  the  paper  was  in  law  a  libel  was 
a  question  of  law  upon  the  face  of  the  record ;  "  and  again :  ^^  ^  Guilty 
'  of  printing  and  publishing,'  when  there  is  no  other  chaise,  is  ^  guilty ; ' 
for  nothing  more  is  to  be  found  by  the  jury."  5  Bur.  2666,  2668.  That 
the  oonrt  intended  thus  to  state  and  declare  upon  the  theory  above 
stated  is  manifest  from  the  whole  tenor  of  the  case.  The  court  say, 
in  terms,  that  if  the  jury  ^^  meant  to  say  ^  they  did  not  find  it  a  libel,' 
or  'did  not  find  the  epithets'  [that  is,  wickedlj',  maliciousl}',  etc.],  or 
*  did  not  find  any  express  malicious  intent,'  it  would  not  affect  the  ver- 
dict ;  because  none  of  these  things  were  to  be  proved  or  found  either 
way."  5  Bur.  2669.  And  they  say  this  had  long  been  the  settled  rule 
of  practice. 

But  the  great  struggle  on  this  subject  took  place  in  the  case  of  The 
King  v.  Dean  of  St.  Asaph  reported  most  full}'  in  3  T.  R.  428,  note 
[1784].    The  case  was  tried  before  Buller,  J.,  who  charged,  in  summing 
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up,  that  there  were  two  facts  for  the  conaideratioD  of  the  jur}',  namely, 
the  fact  of  the  publication,  and  the  truth  of  the  innuendoes.  It  came 
before  the  full  court,  and  was  argued  in  a  masterly  manner  for  the  de- 
fendant by  Mr.  Erskine,  la  one  of  his  celebrated  speeches.  The  opin-n 
ion  of  the  court  was  given  by  Lord  Mansfield,  who  again  affirmed  the  |1 
correctness  of  the  ruling,  and  upon  the  same  grounds,  and  he  cited 
many  authorities  to  show  that  tliis  had  long  been  the  established 
practice. 

Lord  Kenyon,  a  few  years  later,  directed  the  jury  in  the  same  terms, 
in  The  Eing  v.  Witfiera,  3  T.  R  428  [1789]. 

Thus  stood  the  law,  as  declared  and  administered  in  the  highest  courts 
of  Great  Britain,  until  this  remarkable  controverey  was  terminated  by 
an  act  of  Parliament,  St.  32  6.  II L  c.  60  [1792{],  which  settled  the  law 
for  that  government.  After  reciting  that  doubts  had  arisen,  it  declared  . 
and  enacted  that  on  every  such  trial,  the  Jury  may  give  a  general  ver- 
dict of  guilty  or  not  guilty  upon  the  whole  matter  put  in  issue  upon  tbe 
indictment  or  information,  and  shall  not  be  required  or  directed  by  the 
court  or  judge  to  find  the  defendant  guilty,  merely  on  proof  of  the  pub- 
lication by  the  defendant  of  the  paper  charged  to  be  a  libel,  and  of  the 
sense  ascribed  to  the  same  in  the  indictment  or  information ;  that  on 
every  such  trial,  the  court  or  judge  shall,  acconling  to  their  or  his  dis- 
cretion, give  their  or  his  opinion  and  directions  to  the  jury  on  the  mat- 
ter in  issue,  in  like  manner  as  in  other  criminal  cases ;  that  nothing  in 
the  act  shall  be  construed  to  prevent  the  jury  from  finding  a  special 
verdict,  at  their  discretion,  as  in  other  criminal  cases ;  and  in  case  the 
jury  shall  find  the  defendant  guilt}*,  it  shall  be  lawful  for  him  to  move 
in  arrest  of  judgment,  on  such  ground  and  in  such  manner  as  he  might 
have  done  before  the  passing  of  the  act 

It  will  be  borne  in  mind  that  the  leading  adjudications  above  cited 
were  made,  and  this  act  of  Parliament  was  passed,  after  the  separation 
of  the  United  States  from  Great  Britain,  so  that  they  have  no  authority 
here  as  positive  law ;  and  they  are  referred  to  only  as  historical  evi- 
dence, showing  what  the  ancient  common  law  of  England  was  when  it 
became  the  common  law  of  Massachusetts  and  the  other  colonies  of 
English  origin. 

It  appears  to  me  that  the  manner  in  which  this  controversy  was  con- 
ducted, and  the  ancient  authorities  which  it  brought  to  light,  have  a 
significant  and  direct  application  in  support  of  the  proposition  I  am  en- 
deavoring to  maintain.  Both  parties  acted  on  the  assumption  that, 
by  the  common  law,  the  juries  answer  to  questions  of  fact,  and  judges  ' 
to  those  of  law,  and  when  all  the  facts  appear  on  the  record,  it  is  for 
the  court  only  to  decide  and  pronounce  the  law.  It  is  frequently  stated 
in  the  course  of  the  controversy,  as  by  Lord  Mansfield  in  The  King  v. 
Dean  of  St,  Asaph^  3  T.  R.  431,  note,  that  this  is  a  universal  maxim, 
without  exception.  Bnt  those  who  favored  the  power  of  the  crown  and 
high  prerogative  insisted,  that  when  the  alleged  libel  was  placed  on 
record,  as  the  meaning  and  interpretation  of  language  is  for  the  court, 
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the  question  whether  guiltj'  or  not  was  a  question  of  law.  Lord  Mans- 
field said,  in  the  case  cited:  ^^  It  is  almost  peculiar  to  the  form  of  a 
prosecution  for  a  libel,  that  the  question  of  law  remains  entirely  open 
for  the  court  upon  the  record,  and  that  the  jury  cannot  decide  it  against 
the  defendant;  so  that  a  general  verdict,  that  the  defendant  is  guilty, 
is  equivalent  to  a  special  verdict  in  other  cases.  It  finds  all  which  be- 
longs to  the  jury  to  find,  and  finds  nothing  as  to  the  question  of  law." 
JHe  also  says,  that  when  the  offence  depends  upon  an  indifferent  act, 
done  with  a  criminal  intent,  the  intent  must  be  averred  and  proved  as  a 
fact,  like  other  facts ;  but  that  libel  is  an  exception.  4  T.  R.  429,  note. 
On  the  contrary,  it  was  maintained  by  those  opposed  to  the  high  pre* 
rogative  of  the  crown,  and  more  in  sympathy  with  the  popular  writers 
who  were  the  parties  subject  to  crown  prosecutions,  for  writings  which 
they  maintained  to  be  innocent,  but  which  were  charged  as  treason* 
able  or  seditious,  intended  to  bring  the  government  into  hatred  and 
contempt,  and  promote  illegal  insurrection  or  forcible  opposition,  that 
a  writing  in  itself  is  simply  innocent  or  indifferent;  that,  if  itJ;end.to 
disturb  the  public  peace,  the  criminality  consists  entirely  in  the  mali- 
cious intent  and  injurious  ^purpose  with  which  it  is  written  or  published ; 
that,  afte^  paper  charged  to  be  libellous  is  set  out  in  precise  words, 
with  all  the  averments,  colloquia,  and  innuendoes  with  which  the  most 
skilful  pleader  can  draw  up  an  information,  the  question  of  malicious 
intent  and  injurious  purpose  depends  upon  many  facts,  some  of  a  public 
and  some  of  a  private  nature ;  that  the  criminal  intent  and  purpose, 
therefore,  which  alone  can  make  the  publication  illegal  and  punishable, 
is  a  question  of  fact,  and  of  course  for  the  jury,  subject  only  to  this 
difference  in  matter  of  form,  that  the  judge  directs  the  jury  in  matter  of 
law  before  they  return  their  verdict,  the  law  relying  upon  the  intelligence 
and  sense  of  duty  of  the  jury,  to  apply  the  law  to  the  facts  they  may 
find,  and  declare  the  result  by  a  general  verdict.  These  considerations 
ceitainly  have  great  weight,  and  seem  to  render  the  case  of  libel  analo- 
gous to  other  ciiminal  cases,  where  guiltj'  intent  and  purpose  appear  to 
be  of  the  essence  of  the  offence ;  and  upon  this  ground  the  statute 
ultimately  placed  it.  .  .  •  Exceptions  sustained,^ 

t  In  this  opinion,  holding  that  the  Massachusetts  statute  was  only  declaratory  of 
the  common  law  as  laid  down  in  Com.  v.  Porter,  but  that  if  it  could  fairly  be  con- 
strued otherwise  it  would  be  unconstitutional,  ^letcalf  and  Merrick  JJ.,  concurred. 
Dewey,  J.,  held  that  the  statute  purported  to  change  the  law  as  laid  down  lu  Com.  v. 
Porter,  and  in  so  doing  was  constitutional.  Bigelow,  J.,  agreed  with  Dewey,  J.,  in  his 
constniction  of  the  law,  but  held  it  unconstitutional.  Thomas,  J.,  held  that  the  stat- 
ute was  only  declaratory  of  the  common  law  as  practised  in  Massachusetts,  before 
Com.  V,  Porter ;  but  that  if,  in  recognizing  the  power  of  the  jury  to  decide  the  law,  it 
enlarged  their  common-law  right,  it  was  constitutional.  —  Ed. 
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DEMURRERS  UPON  EVIDENCE. 

THE  PRIOR  OF  TIKEFORD  v.  THE  PRIOR  OF  CALDWEL. 

Common  Pleas.    1456. 
[Reported  Year  Book  34  H,  VL  86.  7 A] 

Thb  Prior  of  Tikeford  sued  a  writ  of  aoDaitj'  for  twent}'  shillings  of 
reDt  agaiost  the  Prior  of  Caldwel,  and  counted  that  he  and  his  prede- 
oessoi-s  were  seised  of  the  said  rent  from  the  aforesaid  prior  of  Cald« 
wel  and  his  predecessors,  from  time  whereof  memory  runs  not.  The 
said  Prior  of  Caldwel  traversed  the  prescription.  .  •  .  Wangford 
showed  as  eyidence  for  the  plaintifif  a  deed  whereby  a  former  prior  of 
Caldwel  granted  an  annual  rent  of  twenty  shillings  to  the  plaintiff's  pred- 
ecessor, and  the  deed  bore  date  of  the  year  of  grace  1242.  Choke^ 
Sir,  we  pray  that  you  will  record  the  deed  as  bearing  date  as  aforesaid. 
Sir,  this  deed  was  made  since  the  time  of  memory,  and  that  negatives 
the  issue.  For,  Sir^  while  I  know  well  that  where  issue  is  taken  on  a 
title  by  prescription,  the  jurors  may  inquire  at  their  discretion  as  to  the 
time,  that  is  to  sa}',  of  a  time  such  that  neither  they  nor  anj'  of  their 
ancestors  know  the  contrary,  of  their  knowledge, — yet  if  a  deed  is 
shown  which  proves  the  contrary,  that  the  thing  began  since  the  time 
of  memor}','  they  must  paj'  regard  to  that  And  so  we  ask  that  you 
will  record  the  evidence,  and  that  then  the  Jury  be  discharged ;  and  we 
will  put  the  said  matter  in  your  judgment.  Wangford  answered,  and 
said  this :  Sir,  we  are  not  showing  this  deed  to  prove  that  the  annuity 
began  by  it,  but  as  evidence,  to  show  our  possession  of  the  annuity. 
For  notwithstanding  this,  the  annuity  may  have  begun  before  the  time 
of  memory ;  and  this  deed  which  is  now  shown  is  but  a  sort  of  confir- 
mation of  it  Danbt  [J.]>  ^111  3'ou  show  this  as  your  evidence,  and 
discharge  the  jury?  Wangford^  No,  Sir.  Choke^  We  pray  you  to 
record  it  Moils  [J.],  He  is  not  willing  to  demur  upon  this ;  there- 
fore we  cannot  be  so  strict  in  our  record.  .  .  .  And  afterwards,  on  this 
day,  the  jury  came  in  and  found  the  prescription  for  the  plaintiff.  •  .  • 

In  Newts  ikux.  v.  Lark  ("  Scolastica's  Case"),  Plowden,  403,  410 
(1571)  in  an  assise  of  disseisin,  taken  on  default  of  the  defendants,  the 
latter  appeared  and  demurred  upon  the  plaintiflTs  evidence :  '^  Another 
exception  taken  was,  for  that  the  fine  levied  hy  John  Clerk,  which  was 
the  cause  of  the  loss  of  the  land  to  him,  was  not  shown  under  the  seal 

1  Suprck,  139.     A  part  of  the  case  is  omitted. 

*  The  beginoing  of  the  reign  of  Richard  I.  (1189),  which  had  been  fixed  by  a  statute 
of  1275  (St  West  I.  c.  89)  as  the  limitation  of  a  writ  of  right  This  was  taken  "by 
construction  "  (2  Coke,  Inst.  238),  as  fixing  also  the  time  of  prescription.  **  If,"  said 
Prisot,  C.  J.,  in  the  case  in  the  text,  "  we  are  to  take  notice  of  that  time  in  one  case 
[that  Is,  as  being  the  time  of  memory],  certainly  law  and  reason  give  the  notice  to  Ufl 
in  erery  other  case."  —  Ed. 
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of  the  coart  or  the  great  seal,  but  one  part  indented  of  the  chirograph 
was  shown  forth,  which  the  jurors  are  not  bound  to  give  credit  to,  be- 
cause it  wants  a  seal.  But  all  the  justices  argued  against  the  excep- 
tion. For  in  such  general  issue  the  jurors  may  find  the  fine  of 
themselves,  if  the}'  know  of  it,  although  it  be  not  shown  by  any  of  the 
parties.  And  if  it  be  true  that  there  is  such  a  fine,  they  may  find  it 
upon  the  credit  of  any  one  who  has  seen  it,  and  the  part  indented  which 
is  shown  forth  is  the  usual  evidence  of  the  truth  of  such  fine,  and  be- 
cause it  is  onl}'  an  inducement  of  truth  to  the  jurora,  the  party  cannot 
demur  upon  it,  for  the  substance  of  the  matter  is,  that  there  was  such 
a  fine,  which  rests  amongst  the  records,  and  that  is  the  substance  of 
the  matter,  and  the  part  of  the  chirograph  is  but  an  image  of  the  truth. 
So  that  inasmuch  as  the  levj'ing  of  the  fine,  wliich  is  the  substance,  is 
not  denied,  but  confessed  by  the  demurrer,  the  jury  have  good  cause 
to  find  it,  and  from  thence  it  follows  that  the  defendants  had  no  cause 
to  demur  upon  it.     Wherefore  the  justices  disallowed  the  exception. 

*'  The  third  exception  was,  for  that  the  recovery  was  not  shown  under 
the  seal,  or  at  least  the  roll  of  it  should  have  been  alleged  pai-ticularly, 
so  that  the  court  might  see  it,  because  it  is  resident  in  this  court,  and 
they  might  have  informed  the  jury  of  it  after  they  had  perused  it :  and 
forasmuch*as  the  recovery  is  the  foundation  of  the  plaintiff's  title  (for 
it  destroyed  as  well  the  estate  of  Francis  Clerk,  who  came  in  as  vouchee, 
as  the  estate  of  John  Clerk),  it  ought  to  have  been  shown  in  such  man- 
ner as  to  enforce  the  jury  to  believe  it,  and  because  it  is  not,  the  evi- 
dence is  insufiScient  in  this  point.  And  of  this  opinion  was  Harper, 
Justice. 

*'  But  all  the  other  justices  argued  to  the  contrary.  For  upon  the 
general  issue,  as  this  is  here,  the  jurj'  ma}-  find  things  which  prove  or 
disprove  the  seisin  or  disseisin,  whether  they  be  matters  of  recoixl  or 
otherwise,  if  so  be  they  precede  the  seisin  or  disseisin.  For  such 
records  may  be  the  cause  of  the  seisin  or  disseisin,  for  they  make  and 
destroy  a  right,  as  fines  and  recoveries  and  such  like  do ;  and  therefore 
if  the  parties  don't  discover  them  in  the  pleading,  the  jury  could  not 
give  a  right  verdict  if  they  could  not  find  them,  and  whatever  they  may 
take  conusance  of  of  themselves  maj'  be  given  in  evidence  by  parol,  or 
by  copies,  or  by  other  argument  of  tnith.  But  in  pleading  a  man  can- 
not make  himself  a  title  in  any  case  by  a  record,  without  showing  it 
under  the  great  seal.  And  if  a  record  be  pleaded  in  bar,  the  party 
shall  have  a  day  to  bring  it  in  under  the  great  seal,  as  Weston,  Justice, 
said,  and  so  he  shall  plead  it  without  showing  it :  but  such  day  to  bring 
it  in  shall  not  be  where  it  is  given  in  evidence,  but  the  finding  by  the 
Jury  is  sufi3cient,  and  they  may  find  it  of  themselves,  although  it  is  not 
shown  to  them  in  evidence ;  though  perhaps  they  shall  not  be  forced 
upon  pain  of  attaint  to  find  it,  if  it  is  not  shown  to  them  under  seal, 
but  nevertheless  they  may  find  it,  and  it  shall  be  well  done  if  it  is  true. 
And  as  they  may  find  it,  so  by  the  same  reason  they  may  take  instruc- 
tion concerning  it  from  ever}'  circumstance  that  carries  an  appearance 
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of  trnth.  And  wben  the  tenauts  demur,  thereby  the^*  confess  that  tbei-e 
is  such  a  record,  for  a  demurrer  u[x>n  evidence  goes  to  the  law  upon 
the  matter,  and  not  to  the  truth  of  the  fact,  for  it  admits  that  to  be 
true^  but  denies  the  operation  of  the  law  thereupon,  and  if  the  party 
will  not  confess  the  truth  of  the  matter  given  in  evidence,  then  he  ought 
to  say  so,  and  put  it  upon  a  Jury  to  be  tried,  and  if  they  find  it  to  be 
true  where  it  is  false,  he  shall  have  an  attaint ;  so  that  a  demurrer  upon 
evidence  never  denies  the  truth  of  the  fact,  but  confesses  the  fact,  and 
denies  the  hiw  to  be  with  the  party  who  shows  the  fact.  So  here  by 
the  demurrer  he  has  confessed  the  recovery,  for  which  reason  it  is  not 
necessary  to  show  it  under  the  seal,  or  in  the  roll,  for  it  is  admitted  to 
be  as  it  is  allied."  ^ 


COCKSEDGE  v.  FANSHAW. 
King's  Bench.     1779. 

[ReporUd  1  Doug.  119.3] 

Frou  time  immemorial,  there  hath  been  paid,  to  the  corporation  of 
London,  for  their  use,  a  toll  or  duty  of  one  farthing  on  the  quarter  of 
com,  by  all  persons,  not  being  free  of  tlie  city,  importing  corn  into 
London,  or  the  liberties  thereof,  coastwise,  eastward  of  London  Bridge, 
except  from  the  Cinque-poits,  or  the  county  of  Kent  Freemen  are 
exempt  from  this  toll ;  and  such  freemen  as  are  corn-factors  claim  a 

1  '*  Upon  evidence  in  an  ejedtane  firma,  between  Middleton  and  Baker  [5  Co.  104 
(K.  B.  1600)],  it  was  resolved  by  the  whole  court,  that  if  the  plaintiff  in  evidence  shows 
any  matter  in  writing,  or  of  record,  or  any  sentence  in  the  Ecclesiastical  Court,  upon 
which  a  question  in  law  arises,  and  the  defendant  offers  to  demur  in  law  upon  it,  the 
plaintiff  cannot  refuse  to  join  in  demurrer,  but  he  ought  to  join  in  the  demurrer,  or 
waive  his  evidence.  So  if  the  plaintiff  produces  witnesses  to  prove  any  matter  in  fact, 
upon  which  a  question  in  law  arises,  if  the  defendant  admits  their  testimony  to  be 
true,  there  also  the  defendant  may  demur  in  law  upon  it,  but  then  he  ought  to  admit 
the  evidence  given  by  the  plaintiff  to  be  true ;  and  the  reason  thereof  is,  that  matter 
in  law  ahall  not  be  put  to  laymen.  So  may  the  plaintiff  demur  upon  the  defendant's 
evidence  muieUis  miUandis :  but  if  evidence  be  given  for  the  King  in  an  information, 
or  any  other  suit,  and  the  defendant  offers  to  demur  upon  it,  the  King's  counsel  shall 
not  be  compelled  to  join  in  demurrer,  but  in  such  case  the  court  ought  to  direct  the 
jury  to  find  the  special  matter,  and  upon  that  they  shall  adjudge  the  law  as  it  appears 
84  H.  VIII.,  Dyer  53  ;  but  that  is  by  the  Riug*s  prerogative,  who  also  may  waive  a 
demurrer,  and  take  issue  at  his  pleasure.  Nola  bene"  Baker's  Case,  5  Co.  104  (K.  B. 
1600). 

**Per  Holt,  C.  J.  "Where  a  judge  admits  that  for  evidence  which  is  not  evidence, 
there  the  party  must  not  demur,  for  if  he  doth,  he  admits  the  evidence  to  be  good,  but 
denieth  the  effects  of  it,  and  therefore  in  such  case  he  must  bring  his  bill  of  exceptions ; 
and  so  it  is  if  the  judge  will  not  admit  that  for  evidence  which  is  evidence."  Thraston 
V.  SlatfoTd,  3  Salk.  155  (1700).  In  Y.  B.  27  H.  VIII.  24,  3  (1535),  there  was  a  bill 
of  exceptions  for  an  alleged  wrongful  admission  of  evidence. 

See  an  irregular,  anonymous  case  in  Style,  335  (1652),  imperfectly  reported,  where 
this  sort  of  demurrer  was  combined  with  a  verdict  by  the  jury.  —  Ed. 

*  A  part  of  the  case  is  omitted.  See  a  volume  entitled  Cocksedge  v.  Fanshaw, 
pnbliahed  by  order  of  the  city  council  of  London,  by  James  Koberta  (1783),  and  con- 
taining matter  additional  to  that  in  the  regular  report.  —  Ed. 
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right  to  have  the  duty  collected  on  all  com  consigned  to  them  in  Lon- 
don,  to.  be  sold  on  account  of  their  correspondents,  although  such  cor- 
respondents be  not  freemen,  returned  to  them.  The  corporation  insist 
that  they  are  entitled  to  retain  the  duty  paid  for  such  corn,  the  property 
of  strangers,  though  consigned  to  freemen-factors.  To  try  this  ques- 
tion, the  present  plaintiff,  being  a  freeman-factor,  brought  an  action  for 
money  had  and  received  to  his  use  against  the  defendant,  who  was  the 
city  officer  who  had  collected  the  dut}-  on  a  quantity  of  corn  consigned 
to  the  plaintiff,  but  which  was  the  property  of  a  non-freeman.  The 
cause  was  tiied,  at  Guildhall,  before  Lord  Mansfield,  at  the  sittings 
after  Trinity  Term,  16  Geo.  3,  when  a  verdict  was  found  for  the  plain- 
tiff. In  Michaelmas  Term  following,  the  defendant  obtained  a  rule  for 
a  new  trial,  and,  on  the  day  for  showing  cause,  Lord  Mansfield  reported 
the  evidence,  in  effect,  as  follows :  — 

The  counsel  for  the  plaintiff  called  Benjamin  Green,  who  said  he  had 
been  an  officer  of  the  customs  forty-six  3'ears ;  he  had  particularly 
known  the  toll  of  the  farthings,  from  the  year  1729,  to  the  j'ear  1751. 
During  that  time,  they  were  always  returned,  when  the  corn  belonged, 
or  was  consigned  to,  freemen.  He  remembered  they  were  always  re- 
turned to  Sir  John  Thomson,  and  to  Alderman  Nelson. 

Joseph  Fisher,  aged  seventy-five,  said  he  had  been  in  the  corn  trade  for 
fiftj'  3'ears.  The  farthings  had  always  been  returned  to  him  as  a  factor. 
H«  had  been  clerk  to  Sir  John  Thomson,  and  always  understood  the  ex- 
emption to  extend  to  freemen  as  factors.  On  his  cross-examination,  he 
said  they  always  charged  the  farthings  to  their  correspondents. 

William  Anderson's  evidence  was  to  the  same  purpose.  He  said  he 
had  been  a  clerk  to  Alderman  Nelson,  who  never  dealt  on  his  own 
account,  but  solely  as  a  factor.  That  Nelson's  dealings  wei*e  to  a  great 
amount,  for  that  he  sometimes  sold  five  thousand  quarters  in  a  day, 
and  he  always  had  the  farthings  returned. 

William  Read,  clerk  to  the  defendant,  said  at  first  that  the  far- 
things were  never  allowed  to  factors,  and  that  he  would  not  have  al- 
lowed them  if  the  persons  claiming  had  declared  that  the  corn  was 
consigned  on  commission.  But,  on  being  pressed,  he  acknowledged 
that  he  never  knew  the  question  asked,  whether  the  person  claiming  the 
farthings  was,  or  was  not,  a  factor.  He  knew  Nelson  to  be  a  factor, 
and  had  returned  the  farthings  to  him,  to  the  amount  of  £100  in  a  j'ear. 
When  the  demand  of  a  return  of  the  farthings  was  made,  the  freeman  | 

making  the  demand  used  to  write  thus  (in  what  is  called  a  certificate), 
'*  for  your  humble  sei^vant,"  or  *'  on  account  of  3'our  humble  servant." 
He  knew  that  nineteen  out  of  twenty  parts  of  the  corn  sold  in  London, 
was  sold  by  commission,  and  he  knew  of  no  instance  where  freemen 
had  paid  the  duty.  He  had  known  the  duty  amount  to  £1100  in  a 
year,  but  it  was  now  reduced  to  £200. 

Richard  Reed  said  he  was  clerk  to  Messrs.  Wear  and  Ta3'lor,  corn- 
factors.  They  had  alwaj's  paid  the  duty,  before  they  took  up  their 
freedom,  and  never  since.    On  proof  of  their  being  freemen,  the  far- 
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things  had  alwa3's  been  returned,  without  further  inquiry.  On  his 
cross-examination,  he  said  they  always  charged  the  fartliings  to  their 
correspondents,  in  this  manner:  *^  for  the  farthing,"  and  not  '*  paid  for 
the  farthing." 

There  was  no  evidence  produced  on  the  part  of  the  defendant 

His  lordship  said  he  had  told  the  Jury  that  the  whole  depended  on 
the  usage ;  that  the  factors  charging  their  correspondents  the  farthings 
did  not  amount  to  a  decisive  acknowledgment  that  the  city  was  entitled 
to  them.  It  might  raise  a  question  between  them  and  their  employers. 
The  practice  of  selling  by  commission  may  have  been  as  ancient  as  this 
duty ;  and,  if  in  the  original  grant  of*Uie  duty  there  was  an  exemption  as 
to  all  com  cohsigned  to  freemen,  such  exemption  would  be  good, 

Wallace^  JBoUon^  and  JBvUer  showed  cause  against  the  new  trial. 

Olynn^  Serjeant,  Dunning^  and  Davenport,  in  support  of  the  rule 
for  a  new  trial. 

Lord  Mansfield,  on  the  day  following,  declared  the  opinion  of  the 
court  as  follows :  — 

.  .  .  Yesterda3%  after  the  argument,  I  revolved  the  question  in  my 
mind,  on  the  nature  of  the  claim,  and  the  presumption  upon  which  it 
must  be  supported,  viz.,  that  the  exemption  might  have  commenced 
with  the  grant ;  and  it  seemed  to  me  next  to  impossible  fW>m  tlie  nature 
of  the  thing.  It  is  an  exemption  in  favor  of  citizens  from  a  duty 
granted  to  the  cit)'  of  London.  Such  an  exemption  must  relate  to 
something  which  a  citizen  must  otherwise  have  paid.  But  that  is  not 
the  case ;  for  the  citizen-factor  would  not  have  paid  anything.  If  the 
citizen-factor  were  to  take  the  benefit  to  himself,  then  the  exemption 
would  in  truth  operate  as  a  grant,  for  the  owner  would  have  the  duty 
to  pay,  and  the  factor  would  receive  it,  instead  of  the  corporation. 
Either  the  freeman  must  allow  the  faithings  to  his  employera,  and  then 
this  would  be  an  exemption  in  favor  of  owners  not  freemen,  and  incon- 
sistent with  the  grant  to  the  city,  or  else  he  is  entitled  to  receive  it  for 
his  own  benefit,  and  then  it  is  a  grant  to  him.  Therefore  it  strikes  me 
as  a  thing  which  cannot  be  supported  b}'  way  of  exemption.  This 
however,  is  not  an  objection  in  point  of  law.  It  is  matter  to  be  left  to 
a  jury ;  for,  if  they  find  the  exemption  to  have  constantly  existed  in 
point  of  fact,  it  must  operate  as  evidence  of  a  grant  But  this  distinc- 
tion not  having  been  particularly  pointed  out  to  the  jury  on  the  last 
trial,  it  is  proper  that  the  cause  should  be  reconsidered.  Therefore  we 
are  all  of  opinion  that  there  should  be  a  new  trial. 

The  new  trial  came  on  at  the  sittings  after  Michaelmas  Term, 
17  Geo.  8,  when  a  verdict  was  again  found  for  the  plaintiff;  and  in 
Hilary  Term,  17  Geo.  8,  a  rule  was  obtained  to  show  cause  why  the  last 
verdict  should  not  be  set  aside,  and  a  third  trial  granted,  which  came 
on  to  be  argued  on  the  6th  of  February,  1777.  •  .  • 

LoBD  Maksfield.  ...  On  the  second  trial,  the  usage  has  been 
proved  more  strongly  than  before ;  and  there  was  no  evidence  that  the 
city  had  ever  receivedy  to  their  own  use,  the  duty  on  corn  consigned  to 
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freemen  as  factors.  .  .  .  But  the  internal  objection  is  tbat  the  usage 
must  have  commenced  in  fraud  some  hundred  years  ago.  This  ol)jeo- 
tion  I  cannot  answer,  and  I  left  it  to  the  jury  in  the  strongest  terms ; 
but  tiiey  have  again  found  for  the  plaintiff.  If  I  did  wrong  in  leaving 
it  to  the  jury,  that  would  be  a  ground  for  a  new  trial.  But  I  think  I 
did  right,  and  that  this  was  not  a  subject  for  a  special  verdict,  being 
merely  a  matter  of  evidence.  If  the  jurj-  thought  there  was  evidence 
of  a  grant  to  the  city,  but  that  freemen  should  be  exempted,  and  should 
receive  a  farthing  a  quarter  on  corn  consigned  to  them  as  factors,  I  see 
no  objection  to  it,  in  point  of  law.  If  we  were  to  grant  a  third  trial, 
we  might  as  well  grant  a  fourth  and  fifth.  There  would  be  no  end. 
the  city  will  not  be  concluded  b}'^  the  verdict.  ... 

The  rule  was  accordingly  discharged ;  but,  the  city  not  being  satis- 
fied, they  still  refused  to  return  the  farthings,  and  the  plaintiff  was 
obliged  to  bring  another  action.  This  second  action  coming  on  to  be 
tried,  at  the  sittings  after  last  Michaelmas  Term,  the  evidence  for  the 
plaintiff  was  of  the  same  sort  and  import  with  what  has  been  already 
stated,  but  more  correct,  explicit,  and  circumstantial  The  defendant 
now  demurred  to  the  evidence ;  and  this  day  the  demurrer  was  argued 
by  Davenport^  for  the  defendant,  and  Wood  for  the  plaintiff. 

Davenport  divided  his  argument  into  five  points,  or  heads :  1.  He 
contended  that,  from  the  nature  of  a  demurrer  to  evidence,  and  -upon 
the  evidence  put  on  the  record,  the  court  might,  and  ought  to,  disbe- 
lieve that  the  usage  had  been  immemorial ;  2.  He  then  endeavored  to 
show  that  the  claim,  whether  as  founded  on  an  exception  or  proviso  in 
the  original  grant,  or  as  a  trust,  or  otherwise,  could  not  have  had  a 
legal  origin  in  respect  of  the  persons  of  the  claimants  ;  3.  In  respect  of 
those  who  receive  the  duty;  4.  In  respect  of  those  who  pa.y  it;  nor, 
5.  In  respect  of  the  nature  of  the  duty  itself.  —  1.  As  to  the  nature 
and  effect  of  a  demurrer  to  evidence,  he  said  he  knew  no  difference 
between  that  and  a  demurrer  to  pleadings,  except  that,  in  the  case  of 
the  latter,  you  admit,  at  first,  the  truth  of  the  facts  pleaded ;  and,  in 
the  former,  you  first  put  the  party  on^the  proof  of  the  facts.  That, 
when  the  facts  are  proved,  3'ou  deny,  on  a  demurrer  to  evidence,  as  3'ou 
do  on  a  demurrer  to  pleadings,  that  the  inference  contended  for  follows 
from  the  facts  alleged.  But  he  insisted  that,  although  a  demurrer  to 
evidence  admits  the  truth  of  all  the  particular  facts,  it  does  not  admit 
the  conclusions  in  point  of  fact,  more  than  those  in  point  x>f  law,  which 
the  party  offering  the  evidence  contends  for ;  so  that  (as  he  conceived) 
a  demurrer  to  evidence  mav  be  maintained,  even  where  there  is  some 
part  of  the  evidence  which  might  be  left  to  a  jury.  This,  he  said,  ap- 
pears from  the  form  of  words  used,  which  are,  ^^  that  the  evidence  is 
not  suflQcicnt  in  law,  to  maintain  the  issue: "  not,  ^^  that  there  is  no 
evidence  produced  in  support  of  the  issue."  That,  in  this  respect,  the 
effect  of  such  a  demurrer  differs  fh>m  a  special  verdict,  and  that  it 
may  be  used,  where  the  party  demurring  is  unwilling  to  trust  the  jury 
with  the  inference  in  point  of  fact.    As  authorities  in  support  of  this 
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doctrine,  he  relied  on  what  is  said  in  the  First  Institvte^  Co.  Littl.  72  a/ 
in  Baker^s  Case^  B.  R.  T.  42  EL  5  Co,  a ;  in  Beniger  v.  Fogossa^ 
M.  2  £dw.  6  Plowd.  1 ;  and  on  the  precedents  in  Rastall's  Entries, 
title  Evidence,  p.  317  &  to  dl96 ;  and  he  contended  that,  according  to 
the  definition  he  had  given,  he  was  entitled  to  argue  that  the  par- 
ticular facts  sworn  to  did  not  establish  the  general  fact  of  an  immemo- 
rial and  uninterrupted  allowance  of  the  farthings  to  freemen-factors 
upon  com  consigned  to  them,  and  not  their  own  propert}*.  .  .  . 

Wood^  for  the  plaintiff,  —  1.  Denied  Davenport's  definition  of  a  de- 
murrer to  evidence,  and  insisted  that  it  admits  all  matters  of  fact 
which  a  jury  might  find,  and  onl}*  brings  the  decision,  upon  the  infer- 
ence in  point  of  law  Arom  those  facts,  before  the  court.  If  it  were 
otherwise,  he  said,  a  part}*  might,  in  every  case,  take  away  the  trial  of 
the  cause  from  the  jury,  and  vest  it  in  the  court.  The  evidence  of  the 
usage  was  not  only  such  as  was  to  be  left  to  a  jury,  as  the  court  indeed 
had  decided  on  the  motions  in  the  former  action,  and  which  was,  on 
the  present  occasion,  sufficient  for  the  plaintiff,  but  was  extremely  strong 
and  satisfactory.  To  say  whether  the  allowance  constantl}*  made  to 
factors  was  obtained  by  fraud,  was  directly  and  exclusively  the  prov- 
ince of  the  jur}',  but  there  was  no  pretext  for  supposing  fVaud.  2.  He 
insisted  that  the  actual  existence  of  the  usage  or  custom  being  admitted 
by  the  demurrer,  it  was  certainly  such  as  might  have  a  legal  origin  in 
various  ways.  If  the  crown,  in  the  original  grant  of  the  duty  to  the  city, 
had  inserted  a  proviso  to  this  effect,  ''  but  we  will  and  ordain,  tliat  the 
fireemen  of  the  city  of  London  shall  receive  to  their  own  use,  that  part 
of  the  duty  which  shall  arise  upon  corn  consigned  to  them,''  there  was 
no  doubt  but  that  such  a  proviso  would  have  been  good,  in  law,  to  en- 
title them  to  such  part  of  the  duty.  The  king  might  have  granted  it,  as 
an  encouragement  to  them  to  import  corn  for  the  supply  of  the  city.  It 
is  not  at  all  an  unusual  thing  for  a  particular  part  of  a  corporation  to 
be  entitled  to  rights  or  privileges  to  .the  exclusion  of  the  rest,  and  to 
prescribe  for  them  through  the  intervention  of  the  whole  body.  This 
appears  from  the  case  of  MeUor  v.  Spateman  in  Saunders,  B.  R.  M.  21 
Car.  2,  1  Saund.  389,  343,  where  a  burgess  of  Derby  prescribed  in  a 
right  of  common,  through  the  medium  of  the  corporation ;  and  from 
Brooke,  title  Prescription,  pi.  27.  The  custom  might  also  have  arisen 
b}*  a  subsequent  agreement  between  the  city  and  the  free  factors.  It 
was  not  necessary  for  the  plaintiff  to  show  the  exact  origin ;  it  being 
sufllcient  for  him  if  there  was  any  possible  legal  commencement  of  such 
a  privilege. 

Lord  Mansfield.  The  foundation  upon  which  the  plaintiff  rests  his 
title  is  this :  that,  by  immemorial  usage,  to  which  there  has  been  no 
interruption  since  the  time  of  Richard  I.  freemen-factors  have  a  right 
to  take,  to  their  own  use,  that  part  of  the  farthing  duty  which  is  paid 
for  com  consigned  to  them.  The  defendant  denies  the  fact,  and  says 
there  is  no  such  usage  or  custom.  I  speak  to  the  fact  now ;  the  legal 
objectioii  I  will  consider  by  and  by.    But  this  is  the  fact  upon  which  the 
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parties  are  at  issue ;  and  this  is  to  be  tried  by  the  juiy.    Nobody  else 
can  try  it ;  because  it  is  a  conclusion  of  fact  from  the  evidence.    Al- 
most all  the  objections  that  have  been  made  are  such  as  were  very  proper 
to  be  stated  to  a  jury,  to  induce  them  to  doubt  of  the  fact  of  such  im- 
memorial usage ;  to  induce  them  to  conclude  that  it  began  in  fraud,  or 
mistake ;  that  it  could  not  begin  in  the  way  in  which  it  is  claimed ;  that 
such  an  usage  could  not  possibly  be  immemorial ;  and,  on  the  second 
trial,  all  this  was  strongly  put  to  the  jury.     But  what  is  now  brought 
before  the  court  on  this  demurrer?    Not  a  question  whether  the  evi- 
dence was  sufficient  to  satisfy  the  jury  of  the  fact  of  the  custom,  for,  bj- 
the  demurrer,  the  defendant  admits  every  fact  which  the  jury  could 
have  found  upon  the  evidence.    The  oniy  question  before  the  court  is. 
Whether,  supposing  the  fact  to  be  as  the  plaintiff  contends,  and  that, 
immemorially,  without  any  exception  since  the  time  of  Richard  I.,  the 
usage  has  been  for  the  freemen-factors  to  receive  the  farthings,  such 
usage  could,  by  any  possibility,  have  a  legal  commencement  ?    The 
plaintiff  was  not  bound  to  find  out  what  the  actual  commencement  was, 
because  it  has  existed  from  time  immemorial.    The  city  itself  has  no 
writing,  or  grant,  to  show.     They  only  say  the  duty  has  been  paid  to 
them  as  a  right,  time  out  of  mind,  by  all  but  freemen  for  their  own 
corn.     The  plaintiff  says  there  is  another  qualification:  '^It  has  not 
been  paid  by  freeman-factors  for  corn  consigned  to  them ;  they  have 
always  enjoyed  that  privilege."    If,  by  no  possibility  such  a  privilege 
could  have  a  legal  commencement^  then,  to  be  sure,  the  fact  of  its  ex- 
istence does  not  decide  the  question  ;  because,  in  point  of  law,  that  does 
not  establish  the  right ;  but  the  rule  of  law  is,  that,  wherever  there  is 
an  immemorial  usage,  the  court  must  presume  everything  possible,  which 
could  give  it  a  legal  origin.     Whether  probable  or  not,  is  for  a  jury  to 
decide.    Now,  why  is  it  not  possible  that,  in  the  original  grant,  the  crown 
may  have  said,  for  the  purpose  of  encouraging  persons  to  take  up  their 
freedom,  that  no  freeman  should  pay  the  duty  to  the  city,  either  for  his 
own  corn  or  for  corn  consigned  to  him  as  a  factor?    Would  such  a  grant 
be  void  ?    Certainly  there  may  have  been  such  a  grant    But,  further, 
in  cases  of  this  sort,  an  act  of  parliament  may  be  presumed.     Many,  if 
not  all  the  usages  and  customs  of  the  city  of  London  are  confirmed  by 
act  of  parliament.     Or,  the  privilege  may  be  founded  on  a  by-law,  made 
before  time  of  memory.    Suppose,  after  the  grant  to  the  city,  there  had 
been  a  by-law  made,  by  which,  for  the  purpose  of  encouraging  factors 
to  become  fVee,  and  by  that  means,  introducing  the  corn  trade,  the  cor- 
poration gave  them,  when  freemen,  all  the  farthings  arising  on  com  con- 
signed to  them ;  surely  there  is  nothing  impossible  in  this ;  and  there  is  a 
color  for  supposing  that  to  be  the  ground,  from  the  evidence ;  because  it 
is  in  proof,  that  the  factors  purchase  the  freedom  on  purpose  to  acquire 
the  privilege.  The  only  point  now  before  the  court  was  very  fully  consid- 
ered, upon  the  second  motion  for  a  new  trial,  and  we  were  all  of  opinion 
that,  if  supported  by  immemorial  usage,  it  was  impossible  for  the  court 
to  say,  that  the  privilege  could  not  have  a  legal  commencement 
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BuLLEBy  Jostioe.  Though  Mr.  Davenport  divided  liis  argument  into 
five  parts,  it  seems  to  me  that  there  are  but  two  questions  in  the  cause. 
The  first,  What  is  the  nature  of  a  demurrer  to  evidence?  the  second, 
Whether  the  custom  set  foith  in  this  demurrer-book,  as  stated  by  the 
plaintiff's  counsel,  be,  or  be  not,  good  in  law?  With  respect  to  the 
first,  I  think  Mr.  Davenport  has  gone  a  great  waj'  too  far.  It  is 
the  province  of  a  jury  alone  to  judge  of  the  truth  of  facts,  and  the  credi- 
bility of  witnesses ;  and  the  party  cannot,  by  a  demurrer  to  evidence, 
or  any  other  means,  take  that  province  fi*om  them,  and  draw  such  ques- 
tions cid  aliud  examen.  I  think  the  plain  and  certain  rule  is  this :  The 
demurrer  admits  the  truth  of  all  facts,  which,  upon  the  evidence  stated, 
might  be  found  by  the  jury  in  favor  of  the  part}'  offering  the  evidence. 
Mr.  Davenport  puts  the  case  of  a  special  verdict,  and  says,  the  reason 
for  a  demurrer  to  evidence  is,  that  the  party  demurring  does  not  choose 
to  trust  the  jury.  In  a  certain  degree  that  is  tine ;  but  the  reason  of 
not  trusting  the  jury  is,  because  thej*  may,  if  they  please,  refuse  to  find 
a  special  verdict,  and  then  the  facts  never  appear  on  the  record.  But 
whether  the  case  comes  before  the  court  on  a  demurrer  to  evidence,  or 
on  a  special  verdict,  the  law  is  the  same.  Now  if  this  cause  had  been 
put  into  the  shape  of  a  special  verdict,  what  must  have  been  stated  on 
the  record  ?  The  jury  could  not  find  all  the  evidence  set  forth  in  the 
demurrer,  but  must  have  pronounced  upon  the  fact,  whether  or  not  such 
an  immemorial  custom  had  existed,  and  then  it  would  have  been  for  the 
court  to  decide,  whether  such  a  custom  was  good  in  law.  I  agree  with 
Mr.  Wood  in  his  definition  of  a  demurrer  to  evidence ;  and  I  am  clear 
that  there  was  sufiScient  to  be  left  to  a  jur}',  and,  therefore,  on  the  first 
question,  there  seems  to  me  to  be  no  doubt  at  all.  As  to  the  second, 
though  I  have  no  doubt  in  m}*  own  mind,  yet  I  have  known  so  much  of 
the  cause  before,  that  I  purposely  avoid  giving  any  opinion  upon  it 

Judgment  for  the  plaintiff} 


GIBSON  AND  JOHNSON  ».  HUNTER. 
House  of  Lords.    1793. 

[Reported  2  B,  BL  187.) 

This  was  an  action  brought  by  Hunter,  the  defendant,  in  error,  as 
indorsee,  against  Gibson  &  Johnson,  as  acceptors  of  an  instrument 
purporting  to  be  a  bill  of  exchange. 

The  cause  came  on  to  be  tried  before  Lord  Kenyon  and  a  special 
jury,  at  Guildhall,  at  the  sittings  after  Michaelmas  Tei*m,  1791,  when 
the  plaintiff's  in  error  demurred  to  the  evidence,  and  the  record  was 
as  follows :  — 

^  Affirmed  in  the  Exchequer  Chamber,  and  (in  1783)  in  the  Honae  of  Lorda.  Sea 
ft  note  about  ihia  caae  in  2  H.  BL  20^211.  —  £d. 
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Thomas  Gibson,  late  of  London,  merchant,  and  Joseph  Johnson, 
late  of  the  same  place,  merchant,  wei-e  attached  to  answer  Robert 
Hunter  in  a  plea  of  trespass  on  the  case,  and  wherenpon  the  said 
Robert  Hunter,  by  Edwin  Dawes,  his  attorney,  complains,  for  that 
whereas  one  Nathaniel  Hingston,  on  the  11th  da^'  of  March,  in  the 
year  of  our  Lord  1788,  to  wit,  at  Falmouth,  to  wit,  at  London  afore* 
said,  in  the  parish  of  St.  Mary  le  Bow,  in  the  ward  of  Cheap,  accoixi- 
ing  to  the  usage  and  custom  of  merchants,  made  his  certain  bill 
of  exchange  in  writing,  with  his  own  hand  and  natee  thereunto  sub- 
scribed, bearing  date  the  same  day  and  j'ear  aforesaid,  and  directed 
the  said  bill  of  exchange  to  the  said  Thomas  Gibson  and  Joseph  John* 
son,  by  the  names  and  description  of  Messrs.  Gibson  <&  Johnson,  bank* 
ers,  London,  and  therebj-  required  the  said  Thomas  Gibson  and  Joseph 
Johnson,  two  months  after  date,  to  pay  to  Mr.  William  Fletcher,  or 
order,  £521  la.  value  received,  with  or  without  advice,  he  the  said 
Nathaniel  Hingston  then  and  there  well  knowing  that  no  such  person 
as  William  Fletcher,  in  the  said  bill  of  exchange  mentioned,  existed ; 
upon  which  said  bill  of  exchange  afterwards,  to  wit,  on  the  same  day 
and  year  aforesaid,  at  London  aforesaid,  at  the  parish  and  ward  afore* 
said,  a  certain  indorsement  or  writing  was  made,  purporting  to  be  the 
indorsement  of  William  Fletcher  named  in  the  said  biU,  and  to  be  sub- 
scribed with  his  name,  and  which  said  indorsement  purported  to  require 
the  said  sum  of  money  in  the  said  bill  of  exchange  contained,  to  be  paid 
to  certain  persons  using  trade  and  commerce  as  co-partners  in  the  co-part- 
nership name  and  firm  of  Livesey,  Hargreave,  &  Company,  or  their 
order,  which  said  bill  of  exchange  afterwards,  to  wit,  on  the  same 
day  and  3*ear  aforesaid,  at  London  aforesaid,  in  the  parish  and  ward 
aforesaid,  was  shown  and  presented  to  the  said  Thomas  Gibson  and 
Joseph  Johnson  for  their  acceptance  thereof;  and  the  said  Thomas 
Gibson  and  Joseph  Johnson  then  and  there,  according  to  the  custom 
of  merchants,  accepted  the  same,  they  the  said  Thomas  Gibson  and 
Joseph  Johnson  then  and  there  well  knowing  that  no  such  person  as 
William  Fletcher,  as  in  the  said  bill  named,  existed,  and  that  the  name 
of  William  Fletcher  so  indorsed  on  the  said  bill  of  exchange,  was  not 
the  handwriting  of  any  person  of  that  name ;  and  the  said  bill  of  ex- 
change being  so  indorsed  as  aforesaid,  they  the  said  persons  using 
trade  and  commerce  in  the  name  and  firm  of  Livesey,  Hargreave,  & 
Company,  as  aforesaid,  afterwards,  to  wit,  on  the  same  day  and  year 
aforesaid,  at  London  aforesaid,  at  the  parish  and  ward  aforesaid,  by  a 
certain  indorsement  in  writing  made  upon  the  said  bill  of  exchange, 
and  subscribed  with  the  hand  and  name  of  one  Absalom  Goodrich,  by 
procuration  of  the  said  Livesey,  Hargreave,  &  Company,  according  to 
the  usage  and  custom  of  merchants,  appointed  the  said  sum  of  money 
in  the  said  bill  of  exchange  contained,  to  be  paid  to  the  said  Robert 
Hunter,  and  then  and  there  delivered  the  said  bill  of  exchange  so  in- 
dorsed as  aforesaid,  as  well  with  the  name  of  the  said  William  Fletcher 
as  with  the  name  of  the  said  Absalom  Goodrich,  to  the  said  Robert 
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Hunter ;  by  reason  whei'eof,  and  b}*  force  of  the  usage  and  custom  of 
merchants,  the  said  Thomas  Gibson  and  Joseph  Johnson  became  liable 
to  pay  to  the  said  Robeit  Hunter  the  said  sum  of  money  in  the  said 
bill  of  exchange  contained,  according  to  the  tenor  and  effect  of  the  said 
bill  of  exchange,  and  of  their  acceptance  thereof  as  aforesaid ;  and 
being  so  liable,  they  the  said  Thomas  Gibson  and  Joseph  Johnson,  in 
consideration  thereof,  afterwards,  to  wit,  on  the  same  da}'  and  year 
aforesaid,  at  London  aforesaid,  at  the  parish  and  ward  aforesaid,  un- 
dertook, and  to  the' said  Robert  Hunter  then  and  there  faithfully  prom- 
ised to  pay  him  the  said  sum  of  money  in  the  said  bill  of  exchange 
contained,  according  to  the  tenor  and  effect  of  the  said  bill  of  exchange, 
and  Uieir  acceptance  thereof  as  aforesaid.  .  .  . 

[There  were  several  other  counts  for  the  same  cause  of  action.] 
There  were  also  the  four  common  money  counts ;  viz.,  the  10th,  for 
money  had  and  received,  11th,  for  money  paid,  I'ith,  for  money  lent 
and  advanced,  and  the  13th,  on  an  account  stated.     Plea  the  general 
issue. 

And  the  jurors  of  the  Jury,  whereof  mention  is  within  made,  be- 
ing called,  likewise  come,  and  being  chosen,  tried  and  sworn,  to 
say  the  ti'uth  of  the  premises  within  contained,  the  said  Robert  Hun- 
ter produced  to  the  jur}'  aforesaid  a  certain  instrument  in  writing,  in 
the  words  and  figures  following  (that  is  to  say)  :  — 

£521  78. 

Falmouth,  11th  March,  1783. 

Two  months  after  date,  pay  to  Mr.  Will.  Fletcher,  or  oixler,  five  hun- 
dred twenty-one  pounds  78.  value  i^eceived,  with  or  without  advice. 

Nathl.  Kingston. 
No.  2068. 
To  Messes.  Gibson  &  Johnson,  Bankera,  Loodon.  0.  ft  J. 

And  whereupon  are  the  following  indorsements,  '^  William  Fletcher," 
**by  pro",  of  Livesey,  Hargreave,  and  Co.**  —  "A.  Goodrich."  And 
the  said  Robeit  Hunter,  to  prove  and  maintain  the  issue  within  Joined 
on  his  part,  shows  in  evidence  to  the  jury  aforesaid,  by  Robert  Booth, 
a  witness  duly  sworn  in  that  l)ehalf,  that  he,  the  said  Robert  Booth,  was 
a  clerk  to  ceitain  pei'sons  using  trade  and  commerce  as  co-partners,  in 
the  co-partnei*ship,  name  and  firm  of  Livesey,  Hargreave,  &  Company, 
and  that  one  Nathaniel  Hingston  was,  at  the  time  of  the  drawing  of  the 
said  instrument,  a  shopkeeper,  and  carried  on  the  business  of  a  shop- 
keeper, at  Falmouth,  in  the  county  of  Cornwall ;  that  the  name  of 
Nathaniel  Hingston  subscribed  to  the  said  instrument,  was  the  hand- 
writing of  the  said  Nathaniel  Hingston,  and  that  he  drew  the  same  as 
agent  to  tlie  said  Livesey,  Hargreave,  &  Company ;  that  Livesey,  Har- 
greave, &  Company  used  to  send  down  to  the  said  Nathaniel  Hingston 
blank  bills  of  exchange  for  him  to  sign  as  the  drawer  thereof;  that 
many  such  blank  bills  were  sent  down  together ;  that  when  they  were 
returned  to  the  said  Livesey,  Hargreave,  db  Company,  they  filled  up 
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the  blanks  with  the  sum  to  be  paid,  and  the  name  of  the  person  to 
whom  the  same  was  to  be  pa^^able ;  that  when  the  bills  were  so  drawn 
and  filled  up,  they  were  carried  indiscriminately  with  other  bills  to  the 
house  of  Thomas  Gibson  and  Joseph  Johnson,  the  defendants,  for  their 
acceptance ;  that  Livesey,  Hargreave,  &  Company,  gave  Gibson  and 
Johnson  advice  of  the  bills  so  drawn  by  the  said  Nathaniel  Kingston ; 
that  such  bills,  indiscriminately  with  the  said  other  bills,  used  to  be 
carried  two  or  three  times  a  day  from  the  house  of  Livesej',  Hargreave, 
&  Companj',  to  the  house  of  Gibson  &  Johnson  for  acceptance,  and 
were  often  carried  wet ;  that  the  acceptance  of  the  bill  produced  was 
the  acceptance  of  the  defendants  Thomas  Gibson  and  Joseph  Johnson ; 
that  the  said  Robert  Booth,  u|x>n  those  occasions,  used  to  see  the  de- 
fendant Johnson ;  that  Livesey,  Hargreave,  &  Compan}',  were  gene^ 
rail}'  indebted  to  the  defendants  Gibson  &  Johnson,  upon  the  balance 
of  accounts,  for  cash  advanced  by  the  said  Gibson  &  Johnson  to  the 
said  Livese}',  Hargreave,  &  Companj^ ;  that  the  defendants  Gibson  & 
Johnson  were  covered  for  these  acceptances  by  bills  of  exchange  given 
as  a  security  for  the  same,  but  that  the  said  bills  so  given  as  a  security 
have  not  been  paid ;  that  no  such  person  as  William  Fletcher,  in  the 
said  instrument  and  indorsement  named,  existed ;  and  that  the  name 
William  Fletcher,  so  indorsed  on  the  said  instrument,  was  not  the  hand- 
writing of  any  pei*son  of  the  name  of  William  Fletcher.     And  the  said 
Robert  Hunter  further  shows  in  evidence  to  the  jurj*  aforesaid,  by  one 
Stephen  Barber,  a  witness  duly  sworn  in  that  behalf,  that  he  negotiated 
the  instrument  now  produced,  with  the  plaintiff  Robert  Hunter ;  that 
he  carried  it  from  Livesey,  Hargreave,  &  Company,  to  get  it  discounted 
for  them  ;  and  that  he  told  the  said  Robert  Hunter  from  whom  he  came ; 
that  the  said  Robert  Hunter  gave  him  the  value  for  the  said  instrument 
in  mone}',  and  he  took  it  back  to  be  indorsed  by  Livese}',  Hargreave, 
&  Company ;  and  that  it  was  indorsed  bj*  Absalom  Goodrich,  by  pro- 
curation of  Livesey,  Hargreave,  <&  Company  ;  that  the  said  instrument 
had  been  accepted  by  Gibson  <&  Johnson  before  it  was  carried  to  be 
discounted.    And  the  said  Thomas  Gibson  and  Joseph  Johnson  say, 
that  the  aforesaid  matters,  to  the  jurors  aforesaid  in  form  aforesaid 
shown  in  evidence  by  the  said  Robert  Hunter,  are  not  sufficient  in  law 
to  maintain  the  said  issue  within  joined  on  the  part  of  the  said  Robert 
Hunter,  and  that  they,  the  said  Thomas  Gibson  and  Joseph  Johnson, 
to  the  matters  aforesaid,  in  form  aforesaid  shown  in  evidence,  have  no 
necessit}',  nor  are  they  obliged  by  the  law  of  the  land  to  answer ;  and 
this  they  are  ready  to  verify  :  wherefore,  for  want  of  sufficient  matter  in 
that  behalf,  shown  in  evidence  to  the  jury  aforesaid,  the  said  Thomas 
Gibson  and  Joseph  Johnson  pra}'  judgment,  and  that  the  jury  aforesaid 
may  be  discharged  from  giving  any  verdict  in  the  said  issue,  and  that 
the  said  Robert  Hunter  may  be  precluded  from  having  his  said  action 
against  the  said  Thomas  Gibson  and  Joseph  Johnson. 

And  the  said  Robert  Hunter,  for  that  he  hath  shown  sufficient  matter 
in  maintenance  of  the  said  issue  in  evidence  to  the  said  jurors,  which 
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matter  the  said  Thomas  Gibson  and  Joseph  Johnson  do  not  deny,  nor 
in  any  manner  answer  thereto,  pra^^s  Judgment  and  his  damages,  by 
reason  of  the  premises  to  be  adjudged  to  him. 

Whereupon  it  is  told  to  the  jurors  aforesaid,  that  they  shall  inquire 
what  damages  the  said  Robert  Hunter  has  sustained,  as  well  b}*  reason 
of  the  matter  shown  in  evidence  as  aforesaid,  as  for  his  costs  and 
charges,  by  him  about  his  suit  in  this  behalf  expended,  in  case  it 
shall  happen  that  judgment  shall  be  given  upon  the  evidence  afore- 
said, for  the  said  Robert  Hunter,  and  the  jurors  aforesaid  upon  their 
oaths  aforesaid  thereupon  say,  that  if  it  shall  happen  that  Judgment 
shall  be  given  for  the  said  Robert  Hunter  upon  the  evidence  aforesaid, 
then  they  assess  the  damages  of  the  said  Robert  Hunter,  by  him  sus- 
tained by  reason  of  the  matter  shown  in  evidence  as  aforesaid,  besides 
his  costs  and  charges  by  him  about  his  suit  in  this  behalf  expended,  to 
£521  7«.,  and  for  those  costs  and  charges  to  40^.  And  thereupon  the 
said  jurors,  by  the  assent  of  the  said  parties,  are  discharged  from  giv- 
ing an3'  further  verdict  upon  the  premises.  And  thereupon  all  and 
singular  the  premises  being  seen  by  the  said  court  of  our  said  lord  tbe 
king,  before  the  king  himself,  now  here  fully  understood  and  considered, 
it  seems  to  the  said  court  here,  that  the  aforesaid  matter,  to  the  jury 
aforesaid,  in  form  aforesaid,  shown  in  evidence  by  the  said  Robert 
Hunter,  is  sufficient  in  law  to  maintain  the  said  issue  above  joined,  on 
the  part  and  behalf  of  the  said  Robert  Hunter.  Therefore  it  is  con- 
sidered by  the  said  court  of  our  lord  tlie  king  before  the  king  himself 
here,  that  the  said  Robert  Hunter  doth  recover  his  aforesaid  damages, 
by  the  jury  aforesaid,  in  form  aforesaid,  assessed:  and  also  £199  3s. 
for  his  costs  and  charges,  by  the  said  court  of  our  said  lord  the  king 
now  here  adjudged  of  increase  to  the  said  Robert  Hunter  by  his  assent, 
which  said  damages  in  the  whole  amount  to  £722  10^.,  and  that  the 
said  Thomas  Gibson  and  Joseph  Johnson  be  in  mcrc}',  &c. 

In  Hilary  Term,  1792,  this  demurrer  to  evidence  was  set  down  for 
argument  before  the  Court  of  King's  Bench ;  but  it  being  the  under- 
standing of  both  parties,  that  a  writ  of  error  was  to  be  brought,  tlie 
court  gave  judgment  for  the  defendant  in  error,  without  argument. 

Upon  this  judgment  a  writ  of  error  was  brought,  returnable  in 
parliament.  .  .  • 

The  case  having  been  fhlly  argued  at  thd  bar  of  the  house,  the  follow- 
ing questions  were  proposed  to  the  judges :  — 

1.  Whether  npon  the  state  of  the  evidence  given  for  the  plaintiff  in 
this  case,  it  was  competent  to  the  defendants  to  insist  upon  the  Jury 
being  discharged  from  giving  a  verdict  by  demurring  to  the  evidencei 
and  obliging  the  plaintiff  to  join  in  demurrer? 

2.  Whether  on  this  record  any  judgment  can  be  given  ? 

3.  In  case  no  judgment  can  be  given,  what  ought  to  be  the  award? 
To  which  questions,  Lord  Chief  Justicb  Etre  thus  delivered  the 

nnanimous  answer  of  the  judges :  — 
The  questions  referred  by  your  Lordships  to  the  Judges  arise  upon 
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a  proceeding  which  is  called  a  demurrer  to  evidence,  and  which,  though 
not  familiar  in  practice,  is  a  proceeding  well  known  to  the  law.  It  is 
a  proceeding,  by  which  the  judges,  whose  province  it  is  to  answer  to  all 
questions  of  law,  are  called  upon  to  declare,  what  the  law  is  upon  the 
facts  shown  in  evidence  analogous  to  the  demurrer  upon  facts  alleged 
in  pleading.  My  Lords,  in  the  nature  of  the  thing,  the  question  of  law 
to  arise  out  of  the  fact,  cannot  arise  till  the  fact  is  ascertained.  It  is 
the  province  of  a  jury  to  ascertain  the  fact,  under  the  direction  and  as- 
sistance of  the  judge ;  the  process  is  simple  and  distinct,  though  in  our 
books  there  is  a  good  deal  of  confusion  with  respect  to  a  demurrer  upon 
evidence,  and  a  bill  of  exceptions,  the  distinct  lines  of  which  have  not 
always  been  kept  so  much  apart  as  they  ought  to  have  been. 

My  Lords,  in  the  first  stage  of  that  process,  under  which  facts  are 
ascertained,  the  judge  decides,  whether  the  evidence  offered  conduces 
to  the  proof  of  the  fact  which  is  to  be  ascertained :  and  there  is  an 
appeal  from  his  judgment  b}'  a  bill  of  exceptions.  The  admissibilit}'  of 
the  evidence  being  established,  the  question  how  far  it  conduces  to  the 
proof  of  the  fact  which  is  to  be  ascertained,  is  not  for  the  judge  to 
decide,  but  for  the  jury  exclusively ;  with  which  judges  interfere  in  no 
case,  but  where  they  have  in  some  sort  substituted  themselves  in  the 
place  of  the  jury  in  attaint  upon  motions  for  new  tnals.  When  the  jury 
have  ascertained  the  fact,  if  a  question  arises,  whether  the  fact  thus 
ascertained  maintains  the  issue  joined  between  the  parties?  or  in  other 
words,  whether  the  law  arising  upon  the  fact  (the  question  of  law  in- 
volved in  the  issue  depending  upon  the  true  state  of  the  fact)  is  in  favor 
of  one  or  other  of  the  parties?  that  question  is  for  the  judge  to  decide. 
Ordinarily  he  declares  to  the  jur^-  what  the  law  is  upon  the  fact  which 
they  find,  and  then  the}*  compound  their  verdict  of  the  law  and  fact 
thus  ascertained.  But  if  the  party  wishes  to  withdraw  from  the  jury 
the  application  of  the  law  to  the  fact,  and  all  consideration  of  what  the 
law  is  upon  the  fact,  he  then  demurs  in  law  upon  the  evidence,  and  the 
precise  operation  of  that  demurrer  is,  to  take  from  the  jury  and  to  refer 
to  the  judge,  the  application  of  the  law  to  the  fact.  In  the  nature  of 
things  therefore,  and  reasoning  by  analogy  to  other  demurrers,  and 
having  regard  to  the  distinct  functions  of  judges  and  of  juries,  and 
attending  to  the  state  of  the  proceeding  in  which  the  demurrer  takes 
place,  the  fact  is  to  be  first  ascertained. 

My  Lords,  with  this  short  intix)duction,  I  proceed  to  the  first  question 
proposed  to  the  judges,  which  is,  '^  Whether  upon  the  state  of  the  evi- 
dence given  for  the  plaintiff  in  this  case,  it  was  competent  to  the  defend- 
ants, to  insist  upon  the  jury  being  discharged  fi-om  giving  a  verdict,  by 
demurring  to  the  evidence,  and  obliging  the  plaintiff  to  join  in  demar- 
rer  ?  *'  Your  Lordships*  question  is  confined  to  this  particular  case ;  but 
it  will  be  necessary  for  me  to  proceed  by  steps.  All  our  books  agree, 
that  if  a  matter  of  record,  or  other  matter  in  writing,  be  offered  in  evi- 
dence in  maintenance  of  an  issue  joined  between  the  parties,  the  adverse 
party  may  insist  npon  the  jury  being  discharged  from  giving  a  verdict. 
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by  demarring  to  the  evidenoe,  and  obliging  the  party  offering  the  evi< 
dence  to  join  in  demurrer.  He  cannot  refuse  to  join  in  demurrer,  he 
most  join,  or  waive  the  evidenoe.  Our  books  also  agree,  tliat  if  parol 
evidence  be  offered,  and  the  adverse  party  demurs,  he  who  offera  the 
evidence  may  join  in  demurrer  if  he  will.  We  are  therefore  thus  far 
advanced,  that  the  demurrer  to  evidence  is  not  necessarily  confined  to 
written  evidence.  The  language  of  our  books  is  verj'  indistinct  upon 
the  question,  whether  the  party  offering  parol  evidence  should  be  obliged 
to  join  in  demnrrer.  Wh}*  is  he  obliged  to  join  in  demurrer,  when  the 
evidence  which  he  has  offered  is  in  writing  ?  The  reason  is  given  in 
Croke's  report  of  JBaker'a  Case,  Cro.  Eliz.  753,^  because,  says  the  book, 
'^  there  cannot  be  any  variance  of  matter  in  writing."  Parol  evidence 
is  sometimes  certain,  and  no  more  admitting  of  any  variance  than  a 
matter  in  writing,  but  it  is  also  often  loose  and  indeterminate,  often 
circumstantial.  The  reason  for  obliging  the  party  offering  evidence  in 
writing,  to  join  in  demurrer,  applies  to  the  firat  sort  of  parol  evidence, 
but  it  does  not  apply  to  parol  evidence  which  is  loose  and  indetermi- 
nate, which  may  be  urged  with  more  or  less  effect  to  a  jur}',  and  least 
of  all  will  it  apply  to  evidence  of  circumstances,  which  evidence  is 
meant  to  operate  beyond  the  proof  of  the  existence  of  those  circum- 
stances, and  to  conduce  to  the  proof  of  the  existence  of  other  facts. 
And  yet  if  there  can  be  no  demurrer  in  such  cases,  there  will  be  no  con- 
sistency in  the  doctrine  of  demurrers  to  evidence,  by  which  the  appli- 
cation of  the  law  to  the  fact  on  an  issue  is  meant  to  be  withdrawn  from 
a  jury,  and  transferred  to  the  judges.  If  the  party  who  demurs  will 
admit  the  evidence  [existence]  of  the  fact,  the  evidence  of  which  fact  is 
loose  and  indeterminate,  or  in  the  case  of  circumstantial  evidence.  If  he 
will  admit  the  existence  of  the  fact,  which  the  circumstances  offered  in  evi- 
dence conduce  to  prove,  there  will  then  be  no  more  variance  in  this  parol 
evidenoe,  than  in  a  matter  in  writing,  and  the  reasons  for  compelling 
the  party  who  offers  the  evidence  to  join  In  demurrer,  wilNthen  apply, 
and  the  doctrine  of  demurrers  to  evidence  will  be  uniform  and  consist- 
ent. That  this  is  the  regular  course  of  proceeding,  in  respect  to  parol 
evidence  of  the  nature  that  I  have  been  describing,  I  think  may  be  col- 
lected from  the  known  case  upon  this  subject,  Baker's  Case,  There 
is  also  another  case,  Wright  v.  Pindar,  as  it  stands  reported  in  Aleyn's 
Reports,'  which  carries  the  doctrine  further,  and  home  to  every  case  of 
evidence  circumstantial  in  its  nature,  affording  ground  for.  a  conclusion 
of  fact  from  fact;  and  the  two  cases  taken  together,  I  think,  prove 
satisfactorilj',  that  the  course  is  that  which  I  have  already  supposed, 
and  which  would  remove  all  the  difficulties  that  are  in  the  way  of  obli- 
ging the  party  to  join  in  demurrer  upon  parol  evidence.  Baker's  Case^ 
after  stating  that  the  party  must  join  in  demurrer,  or  waive  his  evidence, 
where  a  matter  in  writing  is  shown  in  evidence,  goes  on  thus :  '^  If  the 
plaintiff  produces  witnesses  to  prove  any  matter  in  fact  upon  which  a 

1  s.  a  MidtOeUm  y.  Baker,  5  Co.  104. 

s  AL  18 ;  s.  a  Btyle^  22,  loosely  reported  by  the  name  of  WhyU  v.  Pyndar, 
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questioQ  ia  law  arises,  if  the  defendant  admits  their  testimony  to  be 
true,  there  also  the  defendant  may  demar  in  law  upon  it,  but  then  he 
ought  to  admit  the  evidence  given  by  the  plaintiff  to  be  true."  Those 
cases  liave  very  carefully  marked  the  precise  ground  upon  which  a  party 
maj'  demur  to  evidence ;  and  prove  that  if  a  part}**  may  demur,  the  other 
party  must  join  in  demurrer.  According  to  Aleyn's  report  of  the  case 
of  Wright  v.  Pindar^  which  case  underwent  verj'  serious  consideration, 
it  was  resolved,  ^^  that  he  that  demurs  upon  the  evidence  ought  to  con* 
fess  the  whole  matter  of  fact  to  be  true,  and  not  refer  that  to  the  judg- 
ment of  the  court ;  and  if  the  matter  of  fact  be  uncertainly  alleged,  or 
that  it  be  doubtful  whether  it  be  true  or  no,  because  offered  to  be  proved 
only  by  presumptions  or  probabilities,  and  the  other  party  demurs  there- 
upon,  he  that  alleges  this  matter  cannot  join  in  demurrer  with  him,  but 
ought  to  pray  the  judgment  of  the  court,  that  he  may  not  be  admitted 
to  his  demurrer,  unless  he  will  confess  the  matter  of  fact  to  be  true." 
It  seems  to  follow  as  a  necessary  conclusion,  that  if  he  will  confess  the 
matter  of  fact  to  be  true,  there  he  is  to  be  admitted  to  his  demurrer, 
and  that  if  he  is  admitted,  the  other  party  must  join  in  demurrer.  My 
Lords,  it  is  said  in  some  of  our  books,  that  upon  a  demurrer  entered 
upon  parol  evidence,  the  party  offering  the  evidence  may  choose 
whether  ho  will  join  in  demurrer  or  not.  But  after  having  stated  the 
two  authorities  which  I  have  mentioned,  I  think  those  passages  in 
the  books  must  be  understood  with  the  qualification  mentioned  in 
both  those  authorities,  '^  unless  the  adverse  party  will  confess  the 
evidence  to  be  true."  The  matter  of  fact  being  confessed,  the  case 
is  ripe  for  judgment  in  matter  of  law  upon  the  evidence,  and  may 
then  be  properly  withdrawn  from  the  jury;  and  being  entered  on 
record  will  remain  for  the  decision  of  the  judges.  And  this  opera* 
tion  of  entering  the  matter  upon  record,  and  indeed  the  whole  oper- 
ation of  conducting  a  demurrer  to  evidence,  ought  to  be  under  the 
direction  and  control  of  the  judge  at  Nisi  Prius,  or  of  the  court,  if 
the  trial  be  at  the  bar  of  one  of  the  king's  courts.  I  take  the  whole 
proceeding  upon  a  demurrer  to  evidence,  to  be  under  the  control  of  the 
judge  before  whom  the  trial  is  had.  In  the  case  of  Worsley  v.  JF^ilisker, 
which  is  reported  in  2  Rolle's  Reports,  117,  Mr.  Justice  Dodderidge, 
who  was  one  of  the  ablest  men  upon  the  bench,  said,  ^^  The  court  might 
deny  and  hinder  a  party  from  demurring  by  overruling  the  matter  in 
demurrer,  if  it  seemed  to  them  to  be  clear  in  law  ;  "  and  the  court  did 
in  point  of  fact,  in  that  case,  overrule  the  demurrer,  and  leave  the  case 
to  the  jury.  The  demurrer  in  that  case  was  certainly  frivolous ;  but  if 
it  had  been  overruled  improperly,  it  might,  I  presume,  have  been  the  sub- 
ject of  a  bill  of  exceptions.  If  the  court  may  overrule,  it  may  also  regu- 
late the  entr}'  of  the  proceedings  upon  the  record,  and  the  admissions 
which  are  to  be  made,  previous  to  the  allowing  of  the  demurrer.  And, 
my  Lords,  after  this  explanation  of  the  doctnne  of  demurrers  to  evi- 
dence, I  have  very  confident  expectations  that  a  demurrer  like  the 
present  will  never  hereafter  find  its  way  into  this  House. 
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Mj  Lords,  the  answer  to  the  first  question  that  the  judges  have  agreed 
upon,  and  which  I  have  endeavored  to  lay  a  foundation  for,  in  what  I 
have  now  offered  to  the  House,  is,  ^^  That  upon  the  state  of  the  evi- 
dence given  for  the  plaintiff  in  this  case,  it  was  not  competent  to  the 
defendants  to  insist  upon  the  jur}-  being  discharged  from  giving  a  ver- 
dict, by  demurring  to  the  evidence,  and  obliging  the  plaintiff  to  join  In 
demurrer,  without  distinctly  admitting  upon  the  record,  every  fact,  and 
every  conclusion,  which  the  evidence  given  for  the  plaintiff  conduced 
to  prove." 

Your  Lordships'  second  question  is,  Whether  on  this  record  any 
judgment  can  be  given  ?  To  which  we  answer,  that  we  conceive  no  judg- 
ment can  be  given.  The  examination  of  the  witnesses  in  this  case  has 
been  conducted  so  loosely,  or  this  demurrer  has  been  so  negligently 
framed,  that  there  is  no  manner  of  certain t}-  in  the  state  of  facts,  upon 
which  any  judgment  can  be  founded.  I  will  not  detain  your  Lordships 
with  particular  observations  upon  the  state  of  the  facts,  as  they  are  con- 
tained in  this  demurrer,  because  all  the  observations  I  could  have  made 
were  made  to  your  Lordships  from  within  your  House  at  the  time  those 
questions  were  put,  and,  I  believe,  felt  by  everybody  that  heard  them. 

To  the  third  question.  In  case  no  judgment  can  be  given,  what  ought 
to  be  awarded  ?  We  answer,  that  there  ought  to  be  an  award  of  a 
venire  facias  de  novo :  the  issue  joined  between  these  parties  in  effect 
has  not  been  tried,  and  the  case  of  Wright  v.  Pindar  is  expressly  in 
point,  that  another  venire  facias  should  issue. 

Accordingly/  a  venire  de  novo  was  awarded,^ 


PATRICK  V.   HALLETT  et  ah 
Supreme   Court  of  Judicature  of  thk  Statk  of  New  Tore.    1806. 

[Reported  1  Johns,  241.] 

This  was  an  action  on  a  policy  of  insurance,  dated  the  31  st  of  De- 
cember, 1796,  on  the  vessel  called  the  ^^  Peggy,''  at  and  from  Turks 

1  7*his  case  seems  to  have  established  a  new  mle  of  practice  in  England  for  a  pro- 
ceeding no  longer  favored  by  the  courts.  Henceforth  little  was  heard  there  of  demurrers 
upon  eyidence.  In  Sewell  v.  Bardick,  10  App.  Cas.  74,  99,  Lord  Blackbnm  says  of 
this  demurrer  and  of  Chief  Justice  Eyre's  opinion  :  "  He  explains  it,  and  states  his 
very  confident  expectations  (which  have  been  justified  by  the  result)  that  no  demurrer 
on  evidence  would  again  be  brouglit  before  the  House."  But  although  the  rule  in  Gib- 
son 9.  Hunter  appears  to  have  been  a  novelty,  it  was  expounded  and  followed  in  vari« 
oua  jurisdictions  in  this  country  as  if  it  were  an  essential  part  of  the  common-law 
doctrine  of  demurrers  upon  evidence  ;  as  in  Fowie  v.  The  Common  Council  of  Alexan- 
dria, 11  Wheat  820  (1826);  Copeland  v.  N.  K  lus.  Co.,  22  Pick.  186  (1839) ;  and 
Jones  V.  Ireland,  4  Iowa,  63  (1856). 

In  8.  c.  2  H.  Bl.  288,  the  question  came  up  on  exceptions,  as  to  the  admissibility  of 
the  evidence  of  other  like  transactions  in  order  to  show  that  the  payee  was  fictitious 
and  the  fact  known  to  the  defendants.  Held,  that  it  was  rightly  admitted.  See 
IGrlf.  £r.  s.  53.  ^£o. 
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Island  to  New  York.  The  plaintiff  declared  for  a  total  loss,  b}'  the 
perils  of  the  sea.  The  cause  was  tried  at  the  New  York  sittings,  April, 
1805,  before  Mr.  Justice  Thompson ;  and  the  defendants  demurred  to 
the  evidence  produced  on  the  part  of  the  plaintiff. 

The  mate  of  the  "  Peggy/'  who  was  examined  under  a  commission, 
deposed  that  she  remained  at  Turks  Island  three  days,  and  sailed  from 
thence  on  the  12th  of  November,  1796,  laden  with  salt  for  New  York. 
When  she  sailed  from  that  island,  she  was,  in  every  respect,  seaworthy, 
and  competently  equipped.  In  the  evening  of  the  day  of  her  departure, 
she  was  boarded  by  a  boat  from  a  British  ship  of  war,  the  "  Severn," 
the  officer  of  which  took  out  three  of  the  seamen  belonging  to  the 
**  Peggy,"  but  promised  to  return  the  men  or  send  an  answer.  The 
*'  Peggy"  lay  to  until  8  o'clock  p.m.,  when  the  '*  Severn  "  made  sail, 
without  returning  the  men  or  sending  an  answer.  The  captain  of  the 
"  Peggy"  then  stood  to  the  northward,  in  oi*der  to  get  into  the  road  of 
Turks  Island,  for  the  purpose  of  procuring  three  seamen  to  replace 
those  which  had  been  impressed,  and  which  were  necessary  to  the  safe 
navigation  of  the  vessel.  About  one  o'clock  in  the  morning  of  the  next 
da}',  the  mate  heard  the  watch  on  deck  say,  that  the  vessel  was  water- 
logged ;  and  on  sounding  the  pump,  three  and  a  half  feet  of.  water 
appeared  in  the  hold,  which  it  was  believed  was  made  l)etween  the 
hours  of  twelve  and  one,  as  the  witness  had  tried  the  pumps  at  twelve, 
and  found  the  vessel  tight.  Every  endeavor  was  made,  without  effect, 
to  free  the  vessel ;  and  the  water  increasing  very  rapidly,  signals  of  dis* 
tress  were  made,  as  the  vessel  was  near  the  island,  but  heav}*  squalls  of 
wind  and  rain  prevented  their  receiving  any  assistance.  The  crew 
finding  the  vessel  ready  to  sink,  took  to  the  boat,  and  reached  Salt  Key 
Island,  to  the  leeward  of  grand  Turks  Island.  The  "Peggy"  sunk 
soon  after  they  left  her ;  she  floated,  however,  afterwards,  owing,  as 
was  supposed,  to  the  melting  of  the  salt ;  and  the  crew  went  to  tow  her 
in,  and  found  some  wreckers  had  been  out  and  stripped  her  of  her  sails, 
Tigging,  etc.,  but  were  unable,  on  account  of  the  weather,  to  get  her  into 
Turks  Island.  The  witness,  on  his  cross-examination,  further  deposed, 
that  the  loss  was  occasioned  by  ^'  a  sudden  springing  a  leak,  and  not  by 
storms,  violent  winds,  currents,  or  accidents  of  the  sea."  It  further 
appeared  in  evidence,  that  the  "  Peggy"  was  built  of  good  oak  timber, 
at  Boston,  in  the  month  of  November,  1 794 ;  that  in  the  summer  of 
1796  she  underwent  some  repairs  at  New  York,  and  that  when  she 
sailed,  about  the  first  of  August,  1796,  from  New  York,  to  the  West 
Indies,  she  was  seaworthy.  The  defendants  admitted  that  she  was 
seaworthy  at  the  time  she  left  New  York.  Another  witness  testified, 
that  in  the  year  1800,  while  on  a  passive  from  New  York  to  Great 
Britain,  the  ship  of  which  he  was  the  master  suddenly  filled  with  water, 
and  foundered  imroediatelj*  after  she  was  abandoned.  That  he  believed 
the  ship  to  be  perfectly  stanch  and  strong;  that  such  an  accident 
might  happen  to  the  best  vessel ;  and  it  might  have  proceeded  from  her 
striking  a  rock,  or  sunken  logs,  or  from  having  been  struck  by  a  fish. 
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Pendleton^  for  the  defendant. 

Harrison^  for  the  plaintiff  (JVeUa  on  the  same  side). 

LiTivosTON,  J.  Whatever  dou6 to  ma}*  have  once  existed  in  England, 
respecting  an  underwriter's  liability,  in  case  of  a  vessel  not  being  sea- 
worthy when  the  risk  commences,  it  is  now  well  settled  there,  as  well 
as  in  every  other  commercial  country,  of  whose  laws  we  have  any 
knowledge,  that  this  is  an  implied  warranty  in  every  contract  of  insur- 
ance. If  it,  however,  turns  out  that  she  is  not  so,  or,  in  other  words, 
not  in  the  condition  to  encounter  the  oi*dinary  perils  of  the  voyage 
proposed,  the  policy  is  without  consideration  and  void.  Though  this 
is  the  law,  about  which  there  is  no  dispute,  it  must  be  very  difficult,  in 
many  cases,  to  show  the  state  of  a  vessel,  at  the  commencement  of  a 
voyage,  with  sufficient  certainty  to  satisfy  a  jur}*  that  she  was  sea- 
worthy; for  it  is  admitted,  if  she  be  so  then,  it  is  enough,  whatever 
may  be  her  condition  immediately  after.  This  is  pnrel}'  a  question  of 
fact,  and,  like  all  others,  will  sometimes  admit  only  of  circumstantial 
proof;  if  there  were  any  evidence,  now,  from  which  a  jury  might  have 
drawn  this  conclusion,  it  must  be  considered  as  admitted  by  the  de- 
murrer, and  that,  too,  without  any  scrupulous  inquiry,  whether  such 
inference  would  be  correct  or  not,  .for  courts  should  not  encourage  this 
practice.  It  is  not  only  productive  of  considerable  delay  and  expense 
(for  this  action  is  already  in  the  eighth  3'ear  of  its  existence),  but 
nnless  all  inferences  are  admitted  which  a  jury  might  have  drawn, 
judges,  instead  of  confining  themselves  within  their  province  of  decid- 
ing on  questions  of  law,  will  also  become  triers  of  every  matter  of  fact. 
If  this  be  the  rule  in  examining  testimony  when  brought  up  by  a  de- 
murrer, who  can  say  that  a  jury  might  not,  and  very  correctly  too,  have 
been  of  opinion  that  the  "  Peggy  "  was  seaworthy  when  slie  sailed 
from  Turks  Island  for  New  York?  The  mate  swears  positively  to  this 
fact  when  he  says,  ^'  that  she  was  then  tight,  strong,  and  stanch,  and 
competent,  in  point  of  strength  and  ability,  to  her  intended  voyage,  and 
that  she  had  a  sufficient  crew,  and  was  well  supplied  with  provisions 
and  other  necessaries.     Here  are  all  the  ingrcdiente  of  seawortiiiness. 

Two  other  witnesses  depose  that  they  repaired  the  ''  Peggy,"  in  the 
summer  preceding  her  loss  in  November ;  that  she  was  tight  when  she 
went  out  of  their  hands,  and  that  they  thought  her  seaworthy.  Slie  was 
built  too  of  very  good  oak  timber,  and  was  only  two  years  old  when 
lost;  in  addition  to  this,  it  is  admitted  by  the  defendants,  on  the 
record,  that  she  was  seaworthy  only  three  months  prior  to  the  ship- 
wreck. If  the  jury,  on  this  positive  testimony  of  the  mate,  and  on  the 
circumstances  of  her  being  a  young  vessel,  built  of  durable  materials, 
of  her  being  admitted  seaworthy  only  three  months  before  her  loss,  and 
on  the  general  presumption  that  every  vessel  is  so  until  the  contrary 
appears,  might  not  very  fairly  have  found  for  the  plaintiff,  I  hardly 
know  what  would  have  justified  their  so  doing. 

In  opposition  to  all  this,  it  is  said,  she  was  lost  the  day  after  sailing, 
^'  without  any  stress  of  weather,  or  apparent  cause  or  accident,"  and 
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that,  then,  the  fair  and  natural  presumption  is  against  her  being  sea- 
worthy. Without  controverting  or  acceding  to  this  proposition,  which 
must  fi'cquently  bear  very  hard  on  the  assured,  it  is  not  true  in  point  of 
fact,  that  her  loss  cannot  be  ascribed  to  any  apparent  cause  or  acci- 
dent ;  and  if  it  were  so,  it  would  only  throw  on  the  insured  the  onus  of 
showing  (which,  as  has  been  stated,  the  jury  may  very  fairly  have 
thought  was  done)  that  at  the  time  of  her  departure  from  Turks  Island 
she  was  in  truth  seaworthy.  But  there  is  no  occasion  to  have  recourae 
to  these  inferences,  because  the  mate  expressly  ascribes  the  loss  to  a 
^^  sudden  springing  of  a  leak ; "  and  will  it  be  denied,  that  springing  a 
leak  is  a  peril  insured  against,  or  in  face  of  the  positive  declaration  of 
another  witness,  who  was  a  seafaring  man,  that  it  may  happen  to  the 
best  vessel,  and  in  mild  weather?  I  am  not  prepared  to  push  to  this 
length  the  doctrine  of  seaworthiness  (which,  as  it  respects  an  innocent 
shipper  of  goods,  has  nothing  to  recommend  it),  being  very  clearly  of 
opinion,  that  evcr}^  accident  that  can  be  traced  to  the  sudden  springing 
of  a  leak,  whether  in  a  calm  or  storm,  or  whether  after  a  short  or  long 
absence  from  port,  is  a  loss  within  the  policy,  and  is  not,  of  itself,  evi- 
dence of  an  unworthy  or  insufficient  vessel.  The  plaintiff  must,  there- 
fore, have  judgment. 

Thompson,  J.,  Spencer,  J.,  and  Tompkixs,  J.,  concurred. 

Kent,  C.  J.  The  question  is,  whether  the  plaintiff  is  entitled  to 
recover,  upon  the  testimony  he  has  produced,  and  to  which  the  defend- 
ants have  demurred. 

A  verdict  was  taken  for  the  plaintiff  in  this  cause,  upon  the  same 
evidence,  in  April,  1801,  and  at  January  Term,  1802,  a  new  trial  was 
awarded,  because  the  law  will  intend  a  want  of  seaworthiness,  when  no 
visible  or  rational  cause  of  the  loss  appears,  or  any  other  than  some 
latent  and  inherent  defect  in  the  vessel. 

The  vessel,  when  she  sailed  from  Turks  Island,  ought  to  have  been 
tight,  stanch,  and  strong,  and  competent  to  resist  the  ordinary  action 
of  the  winds  and  waves,  during  the  voj'age  insured.  The  question  is, 
what  will  the  law  presume,  when  she  suddenly  springs  a  leak,  within  a 
few  hours  after  her  depai*ture,  ^^  without  its  being  occasioned  by  storms, 
violent  winds,  currents,  or  accidents  of  the  sea."  I  continue  of  the 
opinion  given,  when  the  new  trial  was  awarded,  that  the  law  will  pre- 
sume  the  vessel  not  seaworthj' ;  and  such  is  the  conclusion  which  the 
law  draws  from  the  testimony  before  us.  •  .  • 

I  am,  therefore,  of  opinion  that  judgment  ought  to  be  rendered  for 
the  defendants.  Judgment  far  the  plaintiff ^ 

1  See  Talcott  v.  The  Comm.  Ins.  Co.,  2  Johns.  Rep.  124  ;  Haff  p.  The  Comm.  Ins. 
Co.,  4  Johns.  Rep.  132 ;  Ganigaes  v.  Cox,  1  Binn.  Rep.  592.  —  £d. 
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COLEGROVE  v.  THE  NEW  YORK,  etc.  RAILROAD 

COMPANY  et  al 

Court  op  Appeals  of  tbe  State  op  New  York.     1859. 

[Reported  20  N.  V.  492.1] 

Appeal  from  the  Superior  Court  of  the  city  of  New  York.  The 
plaintifiP,  a  passenger  under  a  commutation  contract  for  the  season, 
npon  the  Harlem  railroad,  brought  his  action  for  damages  sustained  in 
a  collision  between  the  train  in  which  he  was  riding  and  a  train  of  the 
New  York  and  New  Haven  Railroad  Companj*.  .  .  . 

Upon  the  conclusion  of  the  plaintiffs  testimony  the  counsel  for  tbe 
New  York  and  New  Haven  Railroad  Company  offered  to  demur  to  the 
evidence.  The  court  overruled  the  offer  and  the  defendant  excepted. 
A  verdict  was  taken  for  the  plaintiff  for  $450,  subject  to  the  opinion  of 
the  court.  Judgment  was  rendered  upon  the  verdict  at  general  term, 
and  the  defendants  appealed  to  this  court. 

The  case  in  the  Superior  Court  is  reported  in  6  Duer,  382. 

William  Curtis  Nbyes,  for  the  appellants. 

John  Graham^  for  the  respondent 

H.  Gray,  J.  .  .  .  The  defendants  have  not  been  in  any  respect  pre- 
judiced by  the  refusal  of  the  court  to  permit  them  to  demur  to  the 
evidence.  The  party  demurring  is  bound  to  admit  as  true  not  onl}*  the 
facts  proved  by  the  evidence  but  also  the  facts  which  the  evidence  may 
legallj'  conduce  to  prove  (2  Dunlap's  Fr.  648),  and  this  is  precisely 
what  must  be  admitted  on  a  motion  for  a  nonsuit  or  for  a  peremptory 
direction  that  a  verdict  be  rendered.  The  party  nonsuited  or  against 
whom  a  verdict  is  ordered  is  upon  appeal  entitled  to  have  every  doubt- 
ful fact  found  in  bis  favor.  No  benefit  other  than  delay  could  result 
to  the  defendants  by  the  interposition  of  a  demurrer  which  would  not  be 
the  result  of  the  motion  made  by  them  to  dismiss  the  complaint  after 
the  evidence  on  both  sides  had  closed.  The  demurrer  to  evidence  has 
long  since  gone  out  of  use  in  this  State,  and  ought  not  any  longer  to  be 
regarded  as  a  right  upon  which  an  exception  can  be  predicated.  .  .  • 

Judgment  affirmed,^ 

1  A  part  of  the  case  is  omitted. 

*  See  Parke  o.  Rom,  11  How.  862  ;  Pleasants  v.  Fant,  22  Wall.  116.  In  Massachu- 
setts  (Golden  v.  Knowles,  120  Mass.  886),  the  court  (Morton,  J.)  says:  *' A  demnrrer 
to  evidence  is  rarely  resorted  to  in  our  practice,  as  the  statutes  furnish  more  simple  and 
eonvenient  modes  of  raising  any  questions  of  law  which  it  is  desired  to  submit  to  this 
court  Such  demnrrer,  when  taken,  must  be  in  writing,  and  there  must  be  a  joinder 
by  the  adverse  party.'*      Compare  Aberdeen  v,  Sykes,  59  Miss.  286.  —  Ed. 
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TROUT  V.   VIRGINIA,  etc.  RAILROAD  COMPAITr. 
SuPKEME  Court  op  Appeals  of  Virginia.     1873. 

[ReporUd  23  Grat.  619.1] 

This  is  a  supersedeas  to  a  judgment  of  the  Circuit  Court  of  Roanoke 
County,  rendered  in  an  action  of  trespass  on  tlie  case,  brought  by  the 
plaintiff  in  error,  Trout,  against  the  defendants  in  error,  the  Virginia  <fe 
Tennessee  Railroad  Company,  to  recover  damages  for  the  destruction  of 
two  mares  and  the  injury  of  a  horse,  belonging  to  the  plaintiflf,  on  the 
railroad  of  the  defendants,  alleged  to  have  been  caused  by  the  negli- 
geuce  and  carelessness  of  the  defendants,  their  servants  and  agents,  in 
driving  and  running  their  engines  and  coaches,  on  said  railroad  in  said 
county.  The  only  plea  in  the  case  was  "  not  guilty,"  on  which  issue 
was  joined ;  and  the  case  was  tried  by  a  jury.  Four  witnesses  were 
examined  in  behalf  of  the  plaintiff,  including  the  plaintiff  himself;  and 
five  in  behalf  of  the  defendants.  The  evidence  being  fully  heard,  the 
defendants  tendered  a  demurrer  thereto.  The  plaintiff  objected  to  join- 
ing in  the  demurrer,  but  the  court  overruled  the  objection  and  t*equired 
him  to  do  so ;  which  he  accordingly  did.  Whereupon  the  jury  found  a 
verdict  for  the  plaintiff  and  assessed  his  damages  to  the  sum  of  $500, 
with  interest  thci'eon  from  the  9th  day  of  November,  1869,  till  paid,  sul)- 
ject  to  the  opinion  of  the  court  upon  the  demurrer  to  the  evidence. 
The  court  was  of  opinion  that  the  evidence  was  not  suflScient  in  law  to 
maintain  the  issue  joined  on  the  part  of  the  plaintiff;  and  accordingly 
gave  judgment  for  the  defendants.  To  that  judgment  the  svpersedeas 
aforesaid  was  awarded  by  this  court. 

The  substance  of  the  evidence  set  out  in  the  demurrer,  or  so  much  of 
it  as  seems  to  be  material,  is  as  follows. 

[The  report  then  sets  forth  a  large  amount  of  evidence.] 

Ifansbroughj  for  the  appellant. 

Watts  and  Walker^  for  the  appellee. 

MoNCURE,  P.,  delivered  the  opinion  of  the  court 

The  plaintiff,  in  his  petition  for  a  svpersedeas^  complains  that  the 
judgment  is  erroneous  in  two-  respects  only,  viz.:  1st,  in  requiring 
the  plaintiff  to  join  in  the  demurrer  to  the  evidence ;  and,  2d,  in  sus- 
taining the  said  demurrer.     And  — 

First.  We  are  of  the  opinion  that  the  court  did  not  err  in  requiring 
the  plaintiff  to  join  in  the  demurrer  to  evidence.  It  is  contended  Ihat 
the  court  did  err  in  that  respect,  because  the  gravamen  of  the  action, 
being  negligence,  which  is  a  question  of  fact  and  not  of  law,  and  there 
being  testimony  tending  to  show  negligence,  the  existence  of  the  negli- 
gence is  a  question  for  the  jury ;  and  especially  so,  when  there  is  any 
uncertainty  as  to  the  facts.    That  negligence  is  a  question  of  fact  for  the 

1  A  part  of  the  case  is  omitted. 
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decision  of  the  jary  is  no  good  reason  for  its  not  being  subject  to  a  de* 
murrer  to  evidence ;  for  all  questions  of  fact  are  not  for  the  decision  of 
the  jury.  We  know  of  no  authority  for  making  the  fact  of  negligence 
an  exception  to  the  general  rule  which  gives  to  a  party  a  right  to  demur 
to  the  evidence ;  nor  do  we  know  of  any  authorit3'  for  making  the  mere 
uncertainty  as  to  the  facts  a  ground  of  exce[)tion  to  the  general  rule. 
The  decisions  of  this  court  on  the  subject,  which  are  numerous,  and 
most  of  which  were  cited  by  the  counsel  for  the  defendants  in  eiTor, 
plainly  show  what  is  the  general  rule,  and  what  arc  the  exceptions  to  it 
In  1  Rob.  Pr.,  old  ed.,  pp.  349,  353,  the  cases  which  had  been  decided 
before  the  publication  of  that  work  are  collected.  In  Whittingtony  etc, 
V.  Christian^  etc.^  2  Rand.  353,  Judge  Green  lays  down  both  the  rule 
and  tlie  exceptions.  After  referring  to  the  English  practice,  he  says : 
^^  The  modern  practice,  especially  in  Virginia,  where  it  has  been  sanc- 
tioned by  repeated  decisions  of  this  court,  is  to  allow  either  party  to 
demur,  unless  the  case  be  clearly  against  the  part}*  ofifering  the  de- 
murrer, or  the  court  should  doubt  what  facts  should  reasonably  be 
inferred  from  the  evidence  demurred  to;  in  which  case  the  jury  is  the 
most  fit  tribunal  to  decide ;  to  put  all  the  evidence  on  both  sides  into 
the  demurrer ;  and  then  to  consider  the  demurrer  as  if  the  demurrant 
had  admitted  all  that  could  reasonably  be  inferred  by  a  jury  from  the 
evidence  given  by  the  other  part}^  and  waived  all  the  evidence  on  his 
part  which  contradicts  that  offered  by  the  other  party,  or  the  credit  of 
which  is  impeached,  and  all  inferences  from  his  own  evidence  which  do 
not  necessarily  flow  from  it"  Green  v.  Judith^  5  Rand.  1 ,  is  a  decision 
to  the  same  effect ;  and  in  that  case  the  practice  as  laid  down  by  Judge 
Green  in  the  case  just  cited  is  reaffirmed ;  and  so  also  is  HanabrouylC* 
Ea^ors  v.  Thom^  3  Leigh,  147.  In  that  case  it  was  held  to  be  ^'  the 
settled  practice  in  Virginia,  on  demurrers  to  evidence,  that  the  demur- 
rant shall  set  out  the  whole  evidence,  and  that  the  court  may  compel  the 
other  party  to  join  in  the  demurrer,  without  requiring  the  demurrant  to 
make  a  formal  admission  on  the  record  of  all  the  issues  of  fact  which  the 
court  may  think  fairl}'  deducible  from  the  evidence  demuired  to;  ^^  and 
also,  that  *'  by  demurring  to  the  evidence  the  demun*ant  waives  all  evi- 
dence on  his  part  that  conflicts  with  that  of  the  other  party,  admits  the 
credit  of  the  evidence  demurred  to,  admits  all  inferences  of  fact  that 
may  be  fairly  deduced  from  the  evidence,  but  only  such  facts  as  are 
fairly  deducible,  and  i*efers  it  to  the  court  to  deduce  the  fair  inferences 
from  the  evidence."  In  that  case  Judge  Cabell  said :  '^  Nor  is  it  any 
objection  to  a  demurrer  to  evidence  that  the  evidence  is  circumstantial, 
or  even  complicated,  as  will  clearlj'  appear  from  the  case  of  Stephens 
v.  White^"  2  Wash.  203,  210.  ''  If  the  defendant  choose  to  risk  a  de- 
murrer, I  can  perceive  nothing  in  the  case  to  deprive  him  of  the  right 
to  do  so."  In  Oreen^  etc.  v.  Buckner^s  Ad'r,  6  Leigh,  82,  it  was  held 
to  be  error  to  refuse  to  compel  a  joinder  in  demurrer  to  evidence  where 
the  evidence  is  not  plainly  against  the  demurrant;  and  in  Hohr  v. 
Davis,  9  Leigh,  30,  there  is  the  same  ruling  of  the  court.    In  Ware  y. 
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Stephenson^  10  Leigh,  155,  there  was  a  demurrer  to  evideDce,  which 
was  chiefly  oral,  and  of  which  there  was  a  great  deal     Stanard,  J.,  in 
his  opinion,  stated  certain  principles  and  considerations  on  the  subject, 
which  seem  to  be  verj'  reasonable.     ^^  In  ascertaining  the  facts  proved 
directly  or  by  inference,"  he  said,  "  we  must  not  be  unmindful  of  the 
effect  of  a  demurrer  to  evidence.    By  it  the  demurrant  allows  full  credit 
to  the  evidence  of  the  demurree,  and  admits  all  the  facts  directly  proved 
by,  or  that  a  Jury  might  fairly  infer  from,  the  evidence ;  and  in  deter- 
mining the  facts  inferable,  inferences  most  favorable  to  the  demurree  will 
be  made  in  cases  in  which  there  is  a  grave  doubt  which  of  two  or  more 
inferences  shall  be  deduced.    In  such  cases  it  would  not  be  sufficient 
that  the  mind  of  the  court  should  incline  to  the  inference  favorable  to 
the  demurrant,  to  justify  it  in  making  that  inference  the  ground  of  its 
judgment.     Unless  there  be  a  decided  preponderance  of  probability  or 
reason  against  the  inference  that  might  be  made  in  favor  of  the  demur- 
ree, such  inference  ought  to  be  made.    The  demurrer  withdraws  from 
the  jury,  the  proper  triers  of  facts,  the  consideration  of  the  evidence  by 
which  they  are  to  be  ascertained  ;  and  the  party  whose  evidence  is  thus 
withdrawn  from  its  proper  forum  is  entitl^  to  have  it  most  benignly 
interpreted  by  the  substitute.     He  ought  to  have  all  the  benefit  that 
might  have  resulted  from  a  decision  of  the  case  by  the  proper  forum. 
If  the  facts  of  the  case  depend  upon  circumstantial  evidence,  or  infer- 
ences from  facts  or  circumstances  in  proof,  the  verdict  of  a  jury  ascer- 
taining these  facts  would  not  be  set  aside  merely  because  the  court 
might  have  made  inferences  different  from  those  made  by  the  jury.    To 
justify  the  grant  of  a  new  trial,  when  it  depends  on  the  correctness  of 
the  decision  between  different  Inferences  to  be  drawn  from  the  evidence, 
it  would  not  suffice  that,  in  a  doubtful  case,  the  court  would  have  made 
a  different  inference.    The  preponderance  of  argument  or  probability  in 
favor  of  this  different  inference  should  be  manifest.    When  the  question 
is,  whether  or  no  a  fact  ought  to  be  taken  as  established  by  the  evidence, 
either  directly  or  inferentially,  in  favor  of  the  demurree,  I  do  not  know 
a  juster  test  than  would  be  furnished  by  the  inquiry,  Would  the  court 
set  aside  the  verdict  had  the  jury  on  the  evidence  found  the  fact?    If 
the  verdict  so  finding  the  fact  would  not  be  set  aside,  it  ought  to  be 
considered  as  established  by  the  evidence  demurred  to."    Cabell,  J., 
concurred  in  this  opinion.    Tucker,  P.,  concurred  in  reversing  the  judg- 
ment.   Brooke,  J.,  was  for  affirming  the  judgment  of  the  court  below, 
which  was  for  the  demurree.    He  says  nothing  in  his  opinion  in  regard 
to  the  principles  laid  down  by  Judge  Stanard ;  but  the  presumption  is 
that  his  views  were  at  least  as  favorable  to  the  inferences  which  ought 
to  be  made  in  favor  of  the  demurree.     We  have  no  reason  to  believe 
that  Tucker  differed  from  Stanard,  as  he  said  nothing  on  the  subject, 
and  concurred  in  the  judgment.    At  all  events  we  have  the  concurring 
opinions  of  Stanard  and  Cabell,  from  which  neither  of  the  other  two 
sitting  judges  dissented 
Such  opinions  are  entitled  to  the  highest  respect,  and  approach  veiy 
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near  to  the  point  of  aothoritj.  We  think  the  views  thus  announced  are 
sound,  and  ought  to  govern  in  cases  of  demurrer  to  evidence.  We 
will  refer  only  to  two  more  cases  on  the  subject^  taking  them,  as  we 
have  taken  those  already  cited,  in  the  order  of  time  in  which  they  were 
decided.  In  TtUt  v.  Slaughter's  Adm'r^  5  Gratt  864,  there  was  a  great 
deal  of  evidence,  both  oral  and  written.  Allen,  J.,  in  delivering  the 
opinion  of  the  court,  reaffirmed  the  rule  as  laid  down  in  Oreen  v.  Jttdith. 
In  the  Union  /Steamship  Co,  v.  Nottingham^  17  Gratt.  115,  negligence 
was  the  gravamen  of  the  action,  and  yet  there  was  a  demurrer  to  the 
evidence. 

We  have  referred  thus  fully  to  the  cases  before  cited,  on  account  of 
their  bearing,  not  only  on  the  first,  but  also  on  the  second  assignment 
of  error.  They  show  how  great  a  risk  a  demurrant  to  evidence  runs ; 
and  if  he  is  willing  to  run  it,  he  ought,  generall}*,  to  be  permitted  to 
do  so,  as  he  does  not  thereby  prejudice  the  rights  of  the  other  party, 
guarded  as  they  are  by  the  principles  which  we  have  seen  apply  to 
the  case.  So  great  is  this  risk  that  it  seems  the  defendant,  in  Oreen  v. 
Judilhy  lost  his  cause  by  demurring  to  the  evidence.  1  Bob.  Pr.,  old 
ed.  p.  S52.  Taking  the  rule  and  exceptions  to  it  as  being  oorrectl3*  laid 
down  by  Judge  Green,  in  the  case  first  cited,  of  Whittington^  etc.  v. 
Christian^  etc,^  2  Rand.  358,  the  rule  is,  that  a  party  has  a  right  to  de- 
mur to  the  evidence ;  and  the  exceptions  to  it  are,  that  he  has  no  such 
right  when  the  case  is  clearly  against  him,  or  when  the  court  doubts 
what  facts  should  reasonably  be  inferred  ftrom  the  evidence  demurred  to. 
This  case  falls  under  the  general  rule,  and  not  under  either  of  the 
exceptions  to  it. 

Secondly.  We  are  of  opinion  that  the  Circuit  Court  erred  in  sustain- 
ing the  demurrer  to  the  evidence.  .  .  . 

We  are  of  opinion  that  the  Judgment  of  the  Circuit  Court  is  erroneous, 
and  ought  to  be  reversed,  and  judgment  rendered  for  the  plaintiff  on 
the  demurrer  to  evidence.  Judgment  reversed. 


THE  KANSAS  CITY,  etc.  RAILROAD  COMPANY  v.  POSTER. 

Supreme  Court  of  Kansas.    1888. 

[ReporUd  89  Koj.  829.] 

The  opinion  states  the  case.  Judgment  for  the  plaintiff  Foster,  at 
the  November  Term,  1886.  The  defendant  railroad  company  brings 
the  case  here. 

Walktce  Pratt,  and  Ckas.  W.  Elair^  for  plaintiff  in  error. 

W.  R.  Biddle^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valektikb,  J.  This  was  an  action  commenced  in  the  District  Court 
of  Linn  County,  by  Charles  Foster  against  the  Kansas  City,  Fort  Scott, 
^  Gulf  Railroad  Company^  under  the  railroad  stock  law  of  1874 
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(Comp.  Laws  of  1885,  ch.  84,  §§  29-84),  to  recover  for  the  killing  bj 
tiie  railroad  company  of  three  mares  belonging  to  the  plaintiff.  .  .  . 

The  only  ground  upon  which  it  is  sought  in  this  court  to  have  the 
judgment  of  the  court  below  reversed  is,  that  the  evidence  introduced 
on  the  trial  does  not  prove  any  cause  of  action,  and  that  the  verdict  of 
the  jury  and  the  judgment  of  the  trial  court  are  not  sustained  by  suffi- 
cient evidence.  It  is  admitted  that  the  plaintiflTs  animals  were  killed 
by  the  railroad  company,  but  it  is  claimed  by  it  that  the  killing  was 
done  without  negligence,  and  at  a  place  where  its  road  crosses  a  public 
highway,  and  where  it  is  not  required  to  enclose  its  road  with  a  fence, 
or  with  any  other  kind  of  enclosure.  For  the  puq^oses  of  this  case  we 
may  assume  that  the  killing  was  done  without  negligence,  and  that  the 
crossing  mentioned  was  the  crossing  of  a  public  highway ;  but  the  evi- 
dence tends  to  prove  other  facts,  which,  if  true,  would  render  the  rail- 
road company  liable.  Much  of  the  evidence  tends  to  prove  that  the 
animals  were  not  killed  on  this  crossing,  but  were  killed  a  short  dis- 
tance south  thereof.  The  engineer  who  had  chaise  of  the  engine  that 
struck  the  animals  and  ^caused  their  death,  testified  that  the  animals 
were  first  struck  upon  the  crossing,  but  all  the  other  evidence  tended 
to  show  otherwise.  No  one  except  the  engineer  saw  the  animals  when 
they  were  struck  by  the  engine,  but  within  a  few  minutes  afterward, 
and  while  the  animals  were  still  warm,  others  saw  them,  and  the}^  were 
all  south  of  the  crossing  and  their  heads  to  the  south,  and  the  animal 
neai*est  the  crossing  was  15  steps  therefrom,  and  the  next  nearest  was 
31  steps  therefrom,  and  the  one  furthest  away  was  42  steps  therefrom ; 
and  no  blood  or  hair,  or  anything  else,  was  at  any  time  seen  that  would 
indicate  that  the  engine  struck  any  one  of  the  animals  at  any  point 
nearer  than  30  feet  from  the  crossing.  It  seems  to  be  admitted  b}'  the 
railroad  company  that,  if  the  animals  were  for  the  first  time  struck  by 
the  engine  at  any  point  outride  of  and  south  of  the  crossing,  the  rail- 
road company  would  be  liable ;  and  it  would  seem  to  us  that  there  was 
ample  evidence  to  prove  this  except  for  the  evidence  of  the  engi- 
neer (K.  C,  L.  db  S.,  Rid,  Co.  v.  Neville^  25  Kas.  632),  and  evidently 
the  court  and  the  jury  considered  the  evidence  tending  to  show  that  the 
killing  was  done  south  of  the  crossing  as  of  greater  weight  than  the 
evidence  of  the  engineer  that  the  killing  was  done  on  the  crossing. 
The  killing  was  done  about  nine  o'clock  at  night  .  .  . 

We  cannot  aay  that  the  court  below  erred  in  any  of  its  rulings. 
Where  a  plaintiff  introduces  evidence  sufiScient  to  prove  all  the  ma- 
terial facts  of  his  case  prima  facie^  some  of  which  facts  however  are 
proved  only  by  circumstantial  evidence,  and  also  introduces  the  direct 
testimony  of  one  witness  contradicting  some  of  the  facts  proved  by 
this  circumstantial  evidence,  and  no  other  evidence  is  introduced  in  the 
case,  the  court  may  rightfully  overrule  a  demurrer  to  the  evidence,  and 
may  also  rightfully  sustain  a  verdict  found  by  the  jury  in  favor  of  the 
plaintiff  upon  the  evidence. 

TJie  judgment  of  the  court  below  mil  be  affirmed. 
All  the  Justices  concurring. 
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In  State  Y,  Groves^  119  N.  C.  822,  824  (1896),  the  court,  (Clark, 
J.),  said:  ^'Tbe  defeDdant  demurred  to  the  evidence,  and  the  court, 
after  overruling  such  demurrer,  properly  refused  to  allow  the  defendant 
to  introduce  fuitber  evidence,  and  charged  the  jury  upon  the  state  of 
facts  admitted  by  the  demurrer.  State  v.  Adams^  115  N.  C.  775, 
784,  and  cases  there  cited.  As  stated  in  that  opinion,  if  the  defendant 
has  evidence  he  should  give  the  Jury  the  benefit  of  it,  and  (unless  his 
own  evidence  proves  the  case  against  him)  it  will  be  still  open  to  him 
to  ask  an  instruction  that  there  is  not  sufficient  evidence  to  go  to  the 
jury.  But  if  he  demurs  on  that  ground  the  court  will  not  peimit  him 
to  ''  take  two  bites  at  a  cherry  "  by  fishing  for  the  opinion  of  the  court 
and  afterwaixis  introducing  testimony  if  the  demurrer  is  overruled. 

In  JPumeU  v.  Ealeigh  Jb  Gaston  K  R.  Co,,  122  N.  C.  832,  835 
(1898),  the  court  (Furches,  J.)  said  :  ^^  With  this  evidence,  the  plaintiff 
rested  his  case,  and  the  defendant  moved  to  nonsuit  him  under  cha[> 
ter  109,  Acts  of  1897,  contending  that  the  plaintiff  had  not  made  a 
prima  fojde  case ;  that,  taking  everything  to  be  true,  the  plaintiffs 
evidence  proved  or  tended  to  prove  that  plaintiff  had  failed  to  show 
negligence  on  the  part  of  the  defendant.  The  court  refused  the  motion 
to  dismiss  and  the  defendant  excepted,  and  then  proceeded  to  introduce 
evidence,  and  the  trial  proceeded  to  verdict  and  judgment,  against  the 
defendant. 

^^  The  defendant  contends,  now,  that  the  judge  erred  in  not  dismissing 
the  plaintiffs  action  at  the  conclusion  of  this  evidence  in  chief,  and 
insists  that  he  is  entitled  to  have  the  court  reviewed  upon  that  motion. 
The  plaintiff  contended  that  the  court  committed  no  error ;  that  he  is 
not  so  entitled,  and  this  brings  the  construction  of  this  statute  before 
us  for  the  first  time. 

^'  As  we  understand  the  practice  of  the  courts  before  this  statute,  the 
defendant  might  make  this  motion,  but  if  the  court  refused  it  and  the 
defendant  offered  further  evidence,  he  lost  the  benefit  of  that  motion. 
The  motion  could  be  renewed  at  the  dose  of  the  evidence  in  the  case, 
but  would  then  depend  upon  the  whole  evidence  offered  in  the  case. 
Sugg  V.  Watson^  101  N.  C.  188.  To  give  this  statute  the  construc- 
tion contended  for  by  the  plaintiff,  would  be  to  make  it  meaningless, 
and  to  leave  the  law  as  it  was  before  its  passage.  This  we  cannot  do. 
Whether  its  enforcement  will  tend  to  the  advancement  of  justice  or  to 
the  economy  of  time,  is  not  for  us  to  sa}'.  The  rule  it  has  changed  is 
one  of  long  standing,  with  the  approval  of  this  court.  But  it  was 
within  the  province  of  the  legislature  to  change  it,  and  in  our  opinion 
it  has  done  so.  We  must,  therefore,  hold  that  the  defendant  has  the 
right  to  have  the  ruling  of  the  court  reviewed  upon  the  state  of  the 
case  as  it  existed  at  the  time  the  motion  was  made. 

'<  This  brings  ns  to  a  review  of  the  Judge's  ruling  in  refusing  the  defend- 
ant's motion  to  dismiss  the  plaintiff's  action  at  the  close  of  his  evidence 
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in  chief.  This  motion  is  substantial!}'  a  demarrer  to  the  plaintiffs 
evidence.  And  this  being  so,  and  the  court  having  no  right  to  pass 
upon  the  weight  of  evidence,  eveiy  fact  that  plaintiffs  evidence  proved 
or  tended  to  prove  must  be  taken  by  the  court  to  be  proved.  It  must 
be  taken  in  the  strongest  light,  as  against  the  defendant. 

^'  We  have  not  said,  and  do  not  saj*,  that  the  evidence  introduced  by 
plaintiff  established  negligence  in  the  defendant.  It  is  not  necessary', 
in  the  consideration  of  the  Judge's  ruling  upon  defendant's  motion  lo 
dismiss,  that  we  should  do  so.  But  we  sa}*  the  evidence  tends  to  estab- 
lish the  facts  as  we  have  stated  them,  and  it  then  became  an  issue  of 
fact  for  the  jury  and  vuot  a  question  for  the  court.  There  was  no  error 
in  refusing  defendant's  motion  to  dismiss  under  the  act  of  1897." 

In  Weber  v.  Kansas  City  Co,^  100  Mo.  194,  the  court  (Black,  J.) 
said:  *'The  defendant  at  the  close  of  the  plaintiffs  evidence  sub- 
mitted a  demurrer  to  the  evidence,  and  asked  a  like  instruction  at 
the  close  of  all  of  the  evidence ;  botii  of  which  were  refused.  These 
instructions  present  the  question  whether  the  court  should  have 
taken  the  case  from  the  jur}'.  .  .  . 

The  court  should  have  sustained  the  demurrer  to  the  evidence. 

The  point  made  that  the  defendant  waived  the  demurrer  to  the  evi- 
dence by  putting  in  its  own  evidence  is  not  well  taken.  The  demurrer 
was  not  only  interposed  at  the  close  of  the  plaintiff's  evidence,  but  a 
like  request  was  made  at  the  close  of  all  the  evidence.  The  defendant, 
by  putting  in  its  evidence,  took  the  chance  of  aiding  the  plaintiff's 
case ;  but  it  was  not  thereb}'  deprived  of  the  right  to  ask  the  court  to 
direct  a  verdict  on  all  of  the  evidence."  .  .  .  And  on  a  rehearing  the 
court  said:  ''When  such  a  demurrer  is  made  and  overruled  and  the 
defendant  puts  in  its  evidence,  this  court,  in  reviewing  the  ruling,  will 
do  so  in  the  light  of  all  the  evidence.  If,  upon  all  the  evidence,  no 
matter  by  whom,  or  when  offered,  there  is  a  case  to  go  to  the  jurj*,  we 
do  not  reverse,  though  the  demurrer  to  the  plaintiff's  evidence  should 
have  been  given  as  the  case  stood  when  it  was  interposed."^ 


•  . 


1  And  80  Stephens  v.  Scott,  43  Kas.  285  (1890) ;  Bamett  v.  State,  41  AH.  R«p.  719 
(N.  J.  1890).  In  Col.,  etc.  R.  R.  Co.  o.  Hawthorne,  144  U.  S.  202,  the  court  (Gray, 
J.)  said :  "  It  has  repeatedly  been  decided  that  a  request  for  a  ruling  that  upon  the 
evidence  introduced  the  plaintiff  is  not  entitled  to  recoyer  cannot  be  made  by  the 
defendant,  as  a  matter  of  right,  unless  at  the  close  of  the  whole  evidence ;  and  that  if 
the  defendant,  at  the  close  of  the  plain  tiff's  evidence,  and  without  resting  his  own  case, 
requests  and  is  refused  such  a  ruling,  the  refusal  cannot  be  assigned  for  error.  Grand 
Trunk  Railways.  Curaraings,  106  U.  S.  700 ;' Accident  Ins.  Co.  v.  Crandal,  120  U. 
S.  527 ;  North  Pacific  Railroad  v.  Mares,  128  U.  S.  710;  Robertson  v.  Perkins,  129 
IT.  S.  238."  In  Texas  a  demurrer  on  the  evidence  withdraws  the  question  from  the 
jury,  as  at  common  law,  and  on  this  ground  is  carefully  discriminated  from  a  motion 
to  direct  a  verdict,  or  for  a  nonsuit.  Galveston  Ry.  Co.  v.  Teropleton,  87  Tex.  42; 
Eberstadt  v.  The  State,  92  Tex.  94.  Co^ra^  Lee  v.  Knapp,  187  Mo.  385,  391  ;  and  so 
in  Virginia,  Illinois,  and  probably  most  States  where  demurrers  upon  evidence  are 
now  recognized.  —  Eb. 
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CHAPTER  II. 
LEADING  PRINCIPLES  AND  BULKS  OF  EXCLUSION. 


SECTION  L 

XATTKR8  LIKELT  TO  MISLEAD  THE  JURY,  OB  TO  BE  MISUSED  BT  IT ;  TO 
PRBJODICK  A  party;  TO  COMPLICATE  THE  CASE  UNNECESSARILY;  OR 
OF  SLIGHT,   REMOTE,   OR  MERELY  CONJECTURAL  SIGNIFICAJ^CE.^ 


THE  COLUMBIA,  etc.  RAILROAD  COMPANY,  Plaintiff  in 

Error,  v.  HAWTHORNE. 

Supreme  Court  of  the  United  States.    1892. 

[RqfwrUd  144  U,  S.  202.>] 

This  was  an  action  broaght  in  a  District  Court  of  the  Territory  of 
tVasliington,  against  a  corporation  owning  a  saw-mill,  by  a  man  em- 
ployed in  operating  a  mactiine  therein,  called  a  trimmer,  to  recover 
damages  for  the  defendant's  negligence  in  providing  an  unsafe  and  de- 
fective machine,  whereby  one  of  the  pulleys,  over  which  ran  the  belt 
transmitting  power  to  the  saw,  fell  upon  and  injured  the  plaintiff.  The 
defendant  denied  any  negligence  on  its  part,  and  averred  negligence  on 
the  part  of  the  plaintiff.  .  .  . 

The  defendant  then  introduced  evidence,  and  the  case  was  argued 
by  counsel  and  submitted  by  the  court  to  the  jury,  who  returned  a  ver- 
dict of  $10,000  for  the  plaintiff,  upon  which  judgment  was  rendered. 
The  defendant  appealed  to  the  Supreme  Court  of  the  Territory,  which 

2  S«e  PreL  Treat.  End.  616-518.  Some  of  the  topics  included  in  this  section  sre 
dealt  with,  sometimes,  under  the  head  of  *'  releyancy."  There  is  much  looseness  and 
wasted  discussion  in  the  use  of  that  tenn.  Relevancy  is  an  affair  of  reason  and  not  oi 
law.  It  is  often  thought  that  there  is  a  special  topic  in  the  law  of  evidence  known  as 
"legal  relevancy.**  In  so  far  as  such  a  title  includes  the  subjects  of  this  section,  iti . 
appears  to  be  a  wrong  classification.  In  so  far  as  it  deals  with  relevancy  in  any  exart  I ' 
sense,  it  wonld  seem  that  legal  decisions  which  rest  on  this  ground  should  always,  in 
such  a  subject  as  that  of  evidence,  remain  open  to  be  tested,  and  rejected  or  upheld,  by 


the  free  application  of  reason  and  general  experience.     And  if  in  any  given  jurisdiction  |  ^     i\  ^^ a 

they  are  not  so  treated,  and  are  the  subject  of  a  technical  doctrine,  founded,  for  ex- 1  ^^\C^^  W^^ 

ample,  on  the  policy  of  adhering  to  decided  cases,  such  cases  may  properly  be  dis-  yK  (^^»^  '^'^^^^^ 


ample,  on  the  policy  of  adhering  to  decided  cases,  such  cases  may  properly  be  dis 
regarded  in  any  general  discussion  of  our  subject,  and  left  to  be  dealt  with  while 
acquainting  one's  self  with  the  local  peculiarities  of  a  particular  jurisdiction.    See 
'  *  Law  and  Logic,"  14  Harv.  Uw  Rev.  189.  —  £d. 

*  A  part  of  the  case  is  omitted.  Vjf^ 


^ 
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affirmed  the  judgment.     3  Wash.  Ter.  353.    The  defendant  Bued  oat 
this  writ  of  error. 

Mr.  Justice  Gray,  after  stating  the  case  as  above,  delivered  the 
opinion  of  the  court.  •  .  . 

This  writ  of  error,  therefore,  directlj*  presents  for  the  decision  of  this 
court  the  question  whether,  in  an  action  for  injuries  caused  by  a  ma- 
chine alleged  to  be  negligently  constructed,  a  subsequent  alteration  or 
repair  of  the  machine  by  the  defendant  is  competent  evidence  of  negli- 
gence in  its  original  construction. 

Upon  this  question  there  has  been  some  difference  of  opinion  in  the 
courts  of  the  several  States.  But  it  is  now  settled,  upon  much  consider- 
ation, by  the  decisions  of  the  highest  courts  of  most  of  the  States  in 
which  the  question  has  arisen,  that  the  evidence  is  incompetent^  because 
the  taking  of  such  precautions  against  the  future  is  not  to  be  construed 
as  an  admission  of  responsibility  for  the  past,  has  no  legitimate  ten- 
dency to  prove  that  the  defendant  had  been  negligent  before  the  acci- 
dent happened,  and  is  calculated  to  distract  the  minds  of  the  jury  from 
the  real  issue,  and  to  create  a  prejudice  against  the  defendant.  Morse 
V.  Minneapolis  &  St.  Louis  Railway^  30  Minn.  465;  Corcoran  v. 
Peekskill,  108  N.  Y.  151 ;  NaUey  v.  Hartford  Carpet  Co.,  51  Conn. 
524 ;  Ely  v.  St  Louis  ^  etc.  Railway^  11  Mo.  84  ;  Missouri  Pacific 
Railway  v.  Hennessey^  75  Tex.  155;  Terre  Haute  &  Indianapolis 
Railroad  v.  Ckm,  123  Ind.  15;  Hodges  v.  Fercival,  132  III.  53; 
Lomhar  v.  East  Tawas,  86  Mich.  14 ;  JShinners  v.  Proprietors  of 
Locks  &  Canals  J  154  Mass.  168. 

As  was  pointed  out  by  the  court  in  the  last  case,  the  decision  in  Read- 
man  V.  Conway^  126  Mass.  374,  377,  cited  by  this  plaintiff,  has  no 
bearing  upon  this  question,  but  simply  held  that  in  an  action  for  inju- 
ries from  a  defect  in  a  platform,  brought  against  the  owners  of  the 
land,  who  defended  on  the  ground  that  the  duty  of  keeping  the  platform 
in  repair  belonged  to  their  tenants  and  not  to  themselves,  the  defend- 
ants' acts  in  making  general  repairs  of  the  platform  after  the  accident 
*^  were  in  the  nature  of  admissions  that  it  was  their  dutj*  to  keep  the 
platform  in  repair,  and  were  therefore  competent" 

The  only  States,  so  far  as  we  are  informed,  in  which  subsequent 
changes  are  held  to  be  evidence  of  prior  negligence,  are  Pennsylvania 
and  Kansas,  the  decisions  in  which  are  supported  by  no  satisfactory 
reasons.  McKee  v.  BidioeU,  74  Penn.  St.  218,  225,  and  cases  cited; 
St.  Louis  it  San  Francisco  Railway  v.  Weaver,  35  Kan.  412. 

The  true  rule  and  the  reasons  for  it  were  well  expressed  in  Morse  v. 
Minneapolis  <t  St.  Louis  Railway,  above  cited,  in  which  Mr.  Justice 
Mitchell,  delivering  the  unanimons  opinion  of  the  Supreme  Court  of 
Minnesota,  after  referring  to  earlier  opinions  of  the  same  court  the 
other  wa}^  said:  ''But,  on  mature  reflection,  we  have  concluded  that 
evidence  of  this  kind  ought  not  to  be  admitted  under  any  circumstances, 
and  that  the  rule  heretofore  adopted  by  this  court  is  on  principle  wrong ; 
not  for  the  reason  given  by  some  courts,  that  the  acts  of  the  employees 
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in  making  each  repairs  are  not  admissible  against  their  principals,  but 
upon  the  broader  ground  that  such  acts  afford  no  legitimate  basis  for 
oonstming  such  an  act  as  an  admission  of  previous  neglect  of  duty.  A 
person  may  have  exercised  all  the  care  which  the  law  required,  and  3*et, 
in  the  light  of  his  new  experience,  after  an  unexpected  accident  has 
occurred,  and  as  a  measure  of  extreme  caution,  he  may  adopt  additional 
safeguards.  The  more  careful  a  person  is,  the  more  regard  he  has  for 
the  lives  of  others,  the  more  likely  he  would  be  to  do  so>  and  it  would 
seem  unjust  that  he  could  not  do  so  without  being  liable  to  have  such 
acts  construed  as  an  admission  of  prior  negligence.  We  think  such  a 
rule  puts  an  unfair  interpretation  upon  human  conduct,  and  virtually 
holds  out  an  inducement  for  continued  negligence.'^  80  Minn.  465, 
468. 

The  same  rule  appears  to  be  well  settled  in  England.  In  a  case  in 
which  it  was  affirmed  by  the  Court  of  Exchequer,  Baron  Bramwell  said : 
*^  People  do  not  furnish  evidence  against  themselves  simply  bj'  adopting 
a  new  plan  in  order  to  prevent  the  recurrence  of  an  accident.  I  think 
that  a  proposition  to  the  contrary  would  be  barbarous.  It  would  be,  as 
I  have  often  had  occasion  to  tell  Juries,  to  hold  that,  because  the  world 
gets  wiser  as  it  gets  older,  therefore  it  was  foolish  before."  Hart  v. 
JLancashire  <t  Yorkshire  Bailwayf  21  Law  Times,  N.  s.  261,  263. 

As  the  incompetent  evidence  admitted  against  the  defendant's  excep* 
tion  bore  upon  one  of  the  principal  issues  on  trial,  and  tended  to  preju- 
dice the  jury  against  the  defendant,  and  it  cannot  be  known  how  much 
the  jury  were  influenced  by  it,  its  admission  requires  that  the 

JudgmerU  be  reversed^  and  the  case  remanded  to  the  Supreme 
Court  of  the  State  of  Washington,  with  directions  to  set  aside 
the  verdict  and  to  order  a  new  trial}    ' 

In  Saun/er  v.  Arnold  Shoe  Co.^  90  Me.  869  (1897),  in  an  action  for 
damages  from  negligence,  after  a  verdict  for  plaintiff,  on  exceptions,  the 
court  (WiswELL,  J.),  said :  ^^  The  defendant  corporation  was  insured 
against  accident.  This  fact  incidentally  appeared  in  the  case  because 
of  a  statement  in  writing  from  the  defendant  to  the  insurance  company, 
which,  it  was  claimed,  contained  certain  admissions  of  the  defendant, 
and  was  admitted  onl}'  for  the  purpose  of  showing  any  admission  of  the 
defendant  as  to  bow  and  when  the  accident  happened,  and  whether  the 
defendant  was  using  ordinary  care  or  not  In  his  charge  to  the  jury 
the  justice  presiding  said :  *  Now  it  is  contended  hy  the  plaintiff  that 
they  (referring  to  the  defendant  corporation)  exercised  no  care,  that 
they  intrusted  to  the  insurance.  And  there  I  think  it  admissible 
that  it  should  appear  that  there  was  an  insurance,  or  that  they  trusted 
to  one  rather  than  upon  any  investigation,  inquiry,  or  experiment,  or 
conduct  otherwise  of  their  own.' 

«^  We  think  that  this  was  error ;  that  while  the  fact  that  the  defendant 

1  And  80  Hewitt  v.  'nrant.  B.  Co.,  167  Hua.  483  ;  JeffenonTille  r.  McHenry,  53 
N.  £.  Bep.  1S2  (Ind.  1399). — £d.  -       - 
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was  insured  against  accidents  should  hay^B  no  legitimate  bearing,  it 
might  very  naturally  have  an  improper  influence  upon  the  Jury  in  pass- 
ing upon  the  one  question  involved,  whether  or  not  the  defendant  had 
failed  to  exercise  that  degree  of  care  which  the  law  required  of  it  The 
burden  of  proving  that  the  defendant  had  failed  in  this  respect  was 
upon  the  plaintiff,  and  we  do  not  think  that  because  the  defendant  had 
taken  the  precaution  to  be  insured  against  accident,  that  it  should  have 
any  influence  with  the  jury  in  determining  that  question.  It  is  true  that 
the  fact  of  insurance  might  have  the  effect  of  lessening  the  defendant's 
reason  or  motive  for  being  careful.  But  the  question  was  not,  as  to 
how  much  or  how  little  motive  the  defendant  had  for  being  careful,  but 
whether  or  not  it  had  in  fact  exercised  due  and  reasonable  care. 

^'  We  think  that  to  allow  juries,  in  cases  of  this  kiqd,  to  take  into  con- 
sideration the  fact  that  an  emploj'er  was  insured  against  accidents,  would 
do  more  harm  than  good,  and  would  increase  the  already  strong  tendency 
of  juries  to  be  influenced,  in  cases  of  personal  injury,  especially  where  a 
corporation  is  defendant,  by  sympathy  and  prejudice. 

''The  only  case  which  has  been  called  to  our  attention,  or  that  we  have 
noticed,  which  at  all  touches  this  question,  is  that  of  Anderson  v.  Duck- 
foarth,  162  Mass.  251,  in  which  the  defendants  were  insured  against 
accidents,  and  that  fact  appeared  in  evidence  because  of  a  conversation 
between  the  plaintiff  and  one  of  the  defendants,  in  which  it  was  claimed 
that  there  was  an  admission  of  liability  and  a  reference  made  to  the 
fact  that  the  defendants  were  insured  against  accident.  At  the  trial 
the  jury  was  instructed  that  the  facts  of  insurance  had  nothing  to  do 
with  the  duty  of  the  defendants  to  the  plaintiff  or  their  liability  to  him. 
In  the  opinion  of  the  court  it  is  said :  '  And  we  think  that  it  was  com- 
petent for  the  court,  in  the  exercise  of  its  discretion  respecting  the  con- 
duct of  the  trial,  to  admit  the  conversation,  with  a  caution  to  the  jury 
that  the  fact  of  insurance  was  not  to  be  taken  as  an  admission  b^'  the 
defendants.' 

'^  It  is  the  opinion  of  the  court,  therefore,  that  upon  this  point  the 
exceptions  must  be  sustained."  Exceptions  sustained. 


HOLCOMBE  V.  HEWSON. 

At  Nisi  Prius.    February  14, 1810. 
[Reported  2  Camp,  391.] 

This  was  an  action  of  assumpsit  by  a  brewer  against  a  publican,  on 
an  agreement  whereby  it  was  stipulated  that  the  defendant  should  take 
all  his  beer  of  the  plaintiff,  and  that  if  he  did  not,  he  should  pay  an  ad- 
vanced rent  for  the  house  which  he  occupied. 

GarroWy  for  the  plaintiff,  allowed  (which  was  confirmed  by  Lord 
Ellenbobough)  that  if  it  should  appear  that  the  beer  supplied  by  the 


SECT.  I.]     ELIZABETH  W.  EMERSON  V.  LOWELL  GAS  UGHT  CO.      233 

plaintiff  to  the  defendant,  while  they  dealt  together,  was  not  of  a  fair 
merchantable  qualit}*,  and  such  as  ought  to  have  given  satisfaction  to 
the  defendant's  customers,  the  present  action  could  not  be  maintained. 

To  prove  its  excellence,  the  plaintiff's  foreman  was  called,  and  stated 
that  it  was  made  of  malt  and  hops  only. 

Ghrrow  then  proposed  to  call  several  other  publicans  who  dealt  with 
the  plaintiff  at  the  same  time  with  the  defendant,  and  since  the  latter 
had  taken  his  beer  of  another  brewer,  to  swear  that  they  were  sup- 
plied with  an  excellent  commodity,  which  was  highly  approved  of  by 
their  customers. 

Lord  Ellenboeough.  This  is  res  inter  cUtos  acta.  We  cannot  here 
inquire  into  the  quality  of  different  beer  furnished  to  different  persons. 
The  plaintiff  might  deal  well  with  one  and  not  with  the  others.  Let 
him  call  some  of  those  who  frequented  the  defendant's  house,  and  there 
drank  the  beer  which  he  sent  in ;  or  let  him  give  any  other  evidence  of 
the  quality  of  this  beer ;  but  I  cannot  admit  witnesses  to  his  general 
character  and  habits  as  a  brewer. 

The  defendant  afterwards  proved  that  the  beer  supplied  to  him  by 
the  plaintiff  was  very  bad,  and  that  he  had  lost  almost  the  whole  of  his 
customers  before  he  began  to  deal  with  another  brewer ;  since  which  he 
has  carried  on  a  thriving  trade. 

The  plaintiff  submitted  to  be  nonsuited.^ 

Oarrow  and  Marryat^  for  the  plaintiff. 

Fork  and  Patey^  for  the  defendant 


ELIZABETH  W.   EMERSON  v,  LOWELL  GAS  LIGHT  CO. 

HANNAH  A.   EMERSON  v.   SAME. 

Supreme  Judicial  Court  or  Massachusbtts.    1862. 

{Reported  3  AU,  410.^ 

Two  actions  of  tort,  tried  together,  against  a  gas  light  company,  for 
an  injury  to  the  plaintiffs'  health  from  the  inhalation  of  gas  which 
escaped  from  the  defendants'  pipes. 

At  the  trial  in  the  Superior  Court,  before  Putnam,  J.,  it  appeared 
that  in  January,  1857,  the  gas  escaped  from  the  defendants'  main  pipe 
in  Middlesex  Street  in  the  city  of  Lowell,  under  the  same  circumstances 
stated  in  Hunt  v.  LaweU  Gas  Light  Co.,  1  Allen,  343,  and  passed  un- 
der  the  frozen  earth  through  sewers  and  drains  into  the  cellar  and  house 
occupied  by  the  plaintiffs,  on  Middlesex  Street,  of  which  the  defendants 
had  notice;  and  that  it  was  several  days  after  they  received  notice  of 

1  Kelly  9.  Alderson,  87  Atl.  Rep.  IS  (R.  1. 1897) ;  SUte  v.  Van  Tassel,  72  N.  W.  B. 
497.  499.  —  Ed. 

8  A  port  of  the  case  is  omitted. 
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the  escape  of  the  gas,  before  they  discovered  the  place  of  the  leak  in 
their  main  pipe.  .  •  . 

The  plaintiffs  also  offered  to  show  that  a  large  number  of  houses  in 
the  neighborhood,  the  drains  of  which  connected  with  these  sewers, 
were  filled  with  gas,  and  that  wherever  the  gas  entered  sickness  fol- 
lowed, .  .  .  but  the  judge  rejected  the  evidence,  .  .  . 

The  jury  returned  a  verdict  for  the  defendants^  and  the  plaintiOs 
alleged  exceptions. 

D.  S.  Richardson  and  A.  R,  Brown,  for  the  plaintiflBs. 

J.  Q.  Abbott  and  W,  P.  Webster,  for  the  defendants. 

Merbiok,  J.  •  .  .  The  evidence  offered  by  the  plaintiffs  to  show  that 
wherever  the  gas  which  escaped  from  the  fracture  in  the  defendants' 
pipe  entered  any  dwelling-house  in  the  neighborhood  of  the  plaintiffs, 
sickness  followed,  was  properly  excluded.  Each  separate  and  indi- 
vidual case  must  stand  upon,  and  be  decided  by,  the  evidence  particu- 
larly applicable  to  it.  The  attending  circumstances  may  be  so  different, 
that  the  occurrence  of  sickness  in  one  house  would  have  no  tendency 
to  show  the  cause  of  illness  in  the  occupants  of  another.  If  such  evi- 
dence was  admissible,  the  issues  in  a  single  cause  might  be  definitely 
multiplied ;  and  this  would  tend  only  to  confusion,  and  to  mislead  the 
jurj^  It  was  competent  for  the  plaintiffs  to  show  all  the  facts  and  cir* 
cumstances  attending  their  sickness,  and  to  add  to  that,  proof  of  the 
opinions  of  persons  of  skill  and  experience  as  to  the  cause  which  pix>- 
duced  such  sickness,  and  particularly  whether  it  might  have  been,  or 
probably  was,  produced  by  the  gas  to  which  they  were  exposed  in  their 
house ;  but  the}'  were  restricted  by  the  rules  of  evidence  to  these  limits, 
and  could  not  establish  or  strengthen  the  evidence  in  their  own  case,  by 
any  proof  concerning  the  condition  of,  or  the  injuries  received  by, 
another  person.  ... 

But  as  the  rulings  in  several  instances  were  erroneous,  as  is  above 
stated,  the  plaintiffs'  exceptions  in  relation  to  them  must  be  sustained, 
and  the  verdict  for  the  defendants  set  aside  and  a  new  trial  granted. 

Exceptions  sustaiiied.^ 


GEORGE  L.  HUNT  v.  LOWELL  GAS  LIGHT  COMPANY. 

SAME  AND  WIFE  v.  SAME. 

Supreme  Judicial  Court  of  Massachusetts.    1864. 

[Beported^AU.  169.S] 

Two  actions  of  tort^  tried  tc^ther,  against  a  gas  light  company  for 
an  injury  to  the  plaintiffs'  health  from  the  inhalation  of  gas  which 
escaped  from  the  defendants'  pipes. 

1  Barr  v.  Borthwick,  19  Greg.  578.^  Ed. 
^  A  part  of  the  case  is  omitted. 


SECT,   I.]       GEOBGE  L.   HUNT  t'.   LOWELL  GAS  LIGHT  CO.  235 

At  the  trial  in  tins  court,  before  Metcalf,  J.,  the  evidence  tended  to 
show  that  the  plaintiffs  lived  in  New  Hampshire,  and  on  the  4th  of 
February,  1857,  came  to  the  house  of  Aaron  Hunt  in  Lowell  and  re- 
mained there  for  nine  days ;  that  gas  had  escaped  into  the  house  under 
the  circumstances  stated  in  1  Allen,  344,  and  the  plaintiffs  became  ill, 
and  returned  home,  where  the}*  were  sick  for  several  weeks.  The  plain- 
tiffs were  allowed  to  prove,  against  the  defendants'  objection^  that  up 
to  that  time  the  family  of  said  Aaron  had  been  in  perfect  health,  and 
that  immediately  or  soon  after  the  escape  of  the  gas  into  the  house 
every  member  of  the  family  became  seriously  sick ;  but  no  evidence  of 
the  particulars  of  the  sickness  of  any  of  them  was  admitted.  .  .  . 

The  jury  returned  verdicts  for  the  plaintiffs,  and  the  defendants 
alleged  exceptions. 

J.  O.  Abbott  and  W,  P.  Webster^  for  the  defendants. 

2>.  S.  Richardson  and  A,  R.  Broton^  for  the  plaintiffs. 

Chapman,  J.  The  plaintiffs  were  visitors  in  the  family  of  Aaron 
Hunt  at  the  time  when  the  defendants*  gas  escaped  into  the  house,  and 
they  were  permitted  to  offer  evidence  tiiat  Aaron  Hunt  and  his  family 
had  been  in  perfect  health  up  to  the  time  when  the  gas  began  to  escape 
into  their  house,  and  that,  immediately  or  soon  after,  every  member  of 
the  familj'  became  seriously  sick.  The  admission  of  this  evidence  is 
excepted  to.  But  evidence  of  this  character  was  held  to  be  admissible 
in  the  case  of  Aaron  Hunt  against  these  defendants.  1  Allen,  344. 
The  plaintiffs  were  not  allowed  to  give  evidence  of  the  particulars  of 
the  sickness  of  any  one  of  these  persons ;  and  it  is  objected  that,  if  the 
evidence  was  admissible  to  any  extent,  the  particulars  should  have  been 
inquired  into.  But  the  sickness  of  these  persons  is  a  collateral  fact, 
and  is  admissible  merely  for  the  purpose  of  showing  the  nature  of  the 
gas  which  came  into  the  house,  to  the  influence  of  which  all  the  inmates 
were  subjected  alike.  Evidence  that  the  inmates  of  another  house  were 
made  sick  in  consequence  of  inhaling  the  gas  that  escaped  into  their 
house  from  the  same  defect  in  the  defendants'  pipes  has  been  held  to  be 
inadmissible.  Emerson  v.  ZotoeU  Oas  Light  Co.^  3  Allen,  410.  The 
evidence  should  be  limited  to  the  effect  of  the  gas  upon  those  who  have 
in  common,  and  under  similar  circumstances,  inhaled  it.  How  far  the 
plaintiff  shall  be  permitted  to  go  into  particulars  in  offering  such  evi- 
dence should  depend  somewhat  on  the  circumstances  of  the  case,  and 
must,  within  reasonable  limits,  be  left  to  the  discretion  of  the  presiding 
judge.  If  it  falls  short  of  proving  that  the  gas  caused  the  sickness  of  1 1 
the  other  persons,  it  amounts  to  nothing.  But  it  might  be  very  unrca-  ' 
sonable  to  permit  the  case  to  branch  out  into  several  collateral  issues 
on  such  a  point.  We  see  no  reason  to  think  that  the  evidence  was  un- 
reasonably restricted.  .  .  •  Mcoq>tions  overruled. 
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TEMPERANCE  HALL  ASSOCIATION  OF  TRENTON  v.  GILES. 

Supreme  Court  of  New  Jersey.    1869. 

[Reported  33  N.  J.  {Law)  260.] 

On  error  to  Mercer  Circuit. 

Tills  action  was  brought  by  Mrs.  Giles  to  recover  of  the  defendants, 
the  Temperance  Hall  Association,  of  Trenton,  damages  for  an  injury 
received  by  falling  into  an  area  or  passageway  leading  to  a  cellar  under 
the  Temperance  Hall,  in  the  city  of  Trenton. 

The  facts,  as  proved  on  the  trial,  were  substantially  these :  — 

In  the  spring  of  1867,  a  course  of  medical  lectures  was  being  deliv- 
ered in  the  large  hall  belonging  to  the  Temperance  Hall  Association. 
These  lectures  had  been  attended  by  the  plaintiff,  in  company  with 
many  others,  —  the  audiences  being  very  large.  On  the  night  of  the 
13th  of  March,  there  was  an  unusual  crowd.  About  ten  o'clock  the 
audience  was  dismissed.  On  reaching  the  street  it  was  so  dark  that 
one  could  hai*dly  see  anything.  The  plaintiff  became  separated  from 
the  person  who  accompanied  her  to  the  lecture,  and  fell  into  the  area, 
and  was  seriously  hurt  The  area  into  which  she  fell  is  ten  feet  three 
inches  west  of  the  steps  leading  from  the  hall.  It  is  two  feet  three 
inches  in  width,  protected  on  the  west  and  north  sides  by  a  strong  iron 
railing ;  on  the  south  side  is  the  main  wall  of  the  hall ;  on  the  east  side 
is  the  opening  to  go  into  the  cellar  by  steps.  There  is  neither  gate  nor 
railing  across  this  opening,  which  is  the  i^me  width  as  the  area  itself. 
The  pavement  at  the  steps  to  the  main  hall  is  four  feet  wide,  while  at 
the  area  it  is  five  feet  three  inches  from  the  railing  to  the  curb.  The 
steps  from  the  hall  end  upon  a  platform  or  porch,  extending  four  feet 
from  the  hall,  so  that  a  person,  on  leaving  the  porch,  stands  about  on 
the  centre  of  the  pavement. 

Argued,  November  Term,  1868,  before  the  Chief  Justice,  and  Jus- 
tices Bedle,  Dalrimple,  and  Depue. 

For  plaintiff  in  error,  M  T.  Ghreen. 

Contra,  W.  D.  Holt. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  The  plaintiff  having  proved  the  situation  of  the  premises,, 
and  the  location  of  the  area  with  reference  to  the  sidewalk,  and  the  cir- 
cumstances under  which  she  received  the  iujurj^,  rested  her  case.  No 
motion  was  made  for  a  nonsuit.  The  defendants,  as  part  of  their 
case,  proposed  to  prove  that  over  ten  thousand  persons  had  passed 
and  repassed  the  area  every  3'ear  since  the  hall  was  built,  without 
accident  .  .  . 

The  residue  of  the  evidence  excluded  is  objectionable  for  irrelevancy. 
It  is  insisted  that  it  should  have  been  received  and  allowed  to  go  to  the 
Jury,  on  the  question  whether  the  plaintiff  was  exercising  ordinary  care 


SECT.  I.]     TEMPEEANCE  HALL  ASSOCIATION  OF  TKENTON  V.  GILES.    237 

when  the  accident  happened.    The  evidence  is,  that  the  night  was  dark, 
so  dark  that  the  plaintiff  was  unable  to  see  where  she  was  going ;  that 
she  became  separated  from  her  escort,  and  was  endeavoring  to  make 
her  way  through  the  unusual  crowd  of  persons  who  were  leaving  the 
hall  that  evening,  when  she  fell  into  the  area.      The  negligence  of  the  | 
defendants,  from  which  she  suffered,  was  in  permitting  the  area  to  be' 
open  on  a  darkjoight,  when  a  throng  of  people  was  congregated  at  the 
hall,  without  any  light  or  other  means  of  warning  the  public  of  thfi  ^'>"g^'' 
in  passing  on  that  side  of  the  walk.  The  defendants'  offer  does  not  meet  I 
the  precise  circumstance  under  which  the  plaintiff  met  with  the  acci- 1 
dent,  and,  consequent!}',  the  evidence  offered,  if  received,  would  have! 
had  no  bearing  on  the  question  whether  the  plaintiff,  under  the  circum- 
stances in  which  she  was  placed,  exercised  that  degree  of  care  which 
was  in  her  power,  and  which  might  reasonably  be  expected  from  a 
person  in  her  situation. 

It  was  also  argued  that  the  evidence  was  competent,  as  tending  to 
show  that  the  area  was  not  so  dangerous  that  it  might  not  be  avoided 
bj'  the  exercise  of  ordinary  care,  and,  therefore,  was  not  a  public  m\h 
sance ;  and  that,  as  bearing  on  this  question,  the  number  of  persons 
who  passed  the  premises  daily,  since  the  area  had  been  constructed, 
without  accident,  was  a  circumstance  from  which  a  presumption  might 
be  drawn  which  might  properly  have  an  effect  on  the  minds  of  the 
jury. 

It  is  not  easy  to  draw  the  line,  and  define,  with  accuracy,  where 
probability  ceases  and  speculation  begins.  The  rule  is  everywhere 
stated,  in  general  terms,  that  the  evidence  must  be  confined  to  the 
issue.  This  rule  excludes  all  evidence  of  collateral  facts  which  are  in- 
capable of  affording  any  reasonable  presumption  or  inference  as  to  the 
principal  fact  or  matter  in  dispute.     1  Greenleaf's  £v.  s.  52.  " 

It  is  not  practicable  to  la}'  down  any  principle  by  which  a  Judge  should 
be  governed  in  determining  whether  any  class  of  facts  offered  to  be 
proved,  comes  short  of  the  requisite  of  affording  a  reasonable  presump- 
tion as  to  the  matter  in  issue,  but  the  inclination  of  the  cases  is  to  ex- 
clude all  proof  of  facts  which  are  res  inter  alios  actUy  unless  their 
probative  force,  as  presumptions,  clearly  appears,  for  the  obvious  rea- 
son that  the  other  party  cannot  be  prepared  to  meet  such  proof  by 
counter  proof,  as  to  the  truth  of  the  facts  offered.  When  such  evidence 
is  offered,  everything  depends  on  the  nature  of  the  case,  to  sustain 
which,  or  against  which,  the  evidence  is  offered.  An  area,  opening  into 
a  public  footway,  or  so  near  thereto  that  a  person,  lawfully  using  the 
way,  with  ordinary  caution,  might,  b}'  accident,  fall  into  it,  is  per  se  a 
nuisance ;  and  only  ceases  to  be  such,  when  proper  means  are  adopted, 
either  by  enclosing  it,  or  maintaining  a  light  to  warn  persons  of  danger, 
to  guard  against  the  occurrence  of  such  accidents.  Barnes  v.  Ward^ 
9  M.  O.  ds  S.  892 ;  HouseU  v.  Smj/the,  7  C.  B.  n.  s.  781 ;  BardcasOe 
V.  The  S.  O.  A  B.  D.  Co.,  4  H.  '&  N.  67 ;  Binks  v.  The  Same,  8  B. 
&  S.  244 ;  Hadley  v.  Taylor ^  L.  R.  1  C.  P.  53 ;  Durani  v.  Palmer^ 


238   TEMPEBANOE  HALL  ASSOCIATION  OF  TRENTON  V.  GILES.    [CHAP.  II. 

5  Dutcher,  544.  The  competent  evidence  to  prove  or  disprove  the 
matter  in  issue,  when  an  action  is  brought  to  recover  compensation  for 
injuries  sustained  hy  falling  into  an  excavation  of  this  kind,  is  as  to  the 
character  of  the  footwa}*,  the  situation  of  the  area  with  reference  to  it, 
and  the  means  that  have  been  taken  to  protect  such  as  lawfully  might 
use  it,  from  the  danger  of  being  accidental!}*  precipitated  into  it.  These 
are  all  matters  of  fact,  susceptible  of  direct  proof.  It  would  not  be 
competent  for  the  party  suing,  to  prove,  as  tending  to  show  that  it  was 
a  nnisance,  that  at  other  times  other  persons  fell  into  the  excava- 
tion. Collins  V.  Inhabitants  of  Dorchester^  6  Cush.  396 ;  Hubbard 
v.  Androscoggin  &  Kennebec  R.  R.  Co.y  39  Maine,  506.  Nor  is 
it  competent  for  the  defendant  to  introduce  evidence  that  other  per* 
sons,  at  other  times,  when  the  area  was  in  the  same  condition,  passed 
the  place  complained  of  without  receiving  any  injnr3\  Aldnck  v. 
Inhabitants  of  Peiham,  1  Gray,  510;  Kidder  v.  Inhabitants  of 
Dunstable^  11  Gray,  342.  The  reason  for  excluding  all  evidence  of 
this  character  is,  that  it  would  lead  to  the  trial  of  a  multitude  of  dis- 
tinct issues,  involving  a  profitless  waste  of  the  time  of  the  court,  and 
tending  to  distract  the  attention  of  the  jurj'  from  the  real  point  in 
issue,  without  possessing  the  slightest  force  as  proof  of  the  matters  of 
fact  involved. 

The  evidence  excluded  furnishes  a  forcible  illustration  of  the  neces- 
sit}-  of  the  rule,  to  the  trial  of  causes  before  juries.  The  offer  was  to 
show  that  ten  thousand  persons  passed  these  premises  in  each  year  since 
the  hall  was  erected,  without  accident.  The  admission  of  this  evidence 
would  carry  with  it  the  right  to  cross-examine  as  to  the  circumstances 
under  which  each  individual  of  the  multitude  passed,  and  the  degree  of 
caution  and  circumspection  used  by  each ;  and,  also,  the  right  to  intro- 
duce evidence  of  the  dangers  encountered,  and  b}-  the  exercise  of  supe- 
rior vigilance,  avoided,  by  each  one  of  these  individuals,  together  with 
evidence  that  some  one  or  more  of  them  had  met  with  accidents  at  the 
place ;  in  turn  opening  the  way  for  evidence  as  to  the  degree  of  care 
exercised  bj*  such  as  had  not  been  so  fortunate  as  to  escape ;  and  when 
the  parties,  wearied  in  their  endeavors  to  exhaust  this  vast  field  of  in- 
vestigation, rested  the  cause,  the  judge  would  have  been  compelled  to 
direct  the  yxvy  to  determine  whether  or  not  the  area  was  a  nuisance, 
from  the  character  of  the  footwa}',  the  situation  of  the  area  with  refer- 
ence to  it,  and  the  means  taken  to  guard  against  accident  from  its 
proximit}'  to  the  sidewalk. 

The  plaintiffs  in  error,  to  maintain  the  competency  of  this  evidence, 
rely,  chiefly,  upon  two  cases  decided  in  the  Supreme  Court  of  Connect- 
icut, House  V.  Metcalf  27  Conn.  631,  and  Calkins  v.  Hartford^  33 
Conn.  57.  The  opinion  of  the  same  court,  in  the  intermediate  case  of 
Bailey  y.  The  Town  of  TrumbuUy  31  Conn.  582,  and  the  remarks 
of  Dutton,  J.,  in  Calkins  v.  Citg  of  Hartford^  show  that  neither  of 
the  cases  cited  were  understood  as  sanctioning  the  loose  doctrine  con- 
tended for.    The  court,  in  the  last  case,  specially  restricts  the  evidence 
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to  cases  where  the  obstacle  was  such  that  the  attention  of  all  who 
passed  that  way  would  necessarily  have  been  drawn  to  it;  and  their 
experience  of  its  effects  in  obstructing  travel  was  substantially  the  same 
as  the  plaintiff's  when  the  injury  was  received.  In  both  cases,  the 
object  of  the  evidence  was,  to  show  that  the  ver}'  thing  complained 
of,  under  the  precise  circumstances  in  which  the  injurj'  sued  for 
was  received,  was,  or  was  not,  dangerous  in  itself,  and  therefore  a 
nuisance,  or  otherwise.  If  the  offer  had  been  to  show  that  others 
stepped  into  the  area,  as  the  plaintiff  did,  when  it  was  in  the  same 
condition,  as  on  the  night  of  this  occurrence,  and  passed  over  the 
cavity  safely,  without  being  precipitated  to  the  bottom,  the  proposition 
would  have  presented  that  coincidence  of  circumstances,  which,  bj'  the 
Connecticut  cases,  is  the  condition  on  which  the  reception  of  such  evi- 
dence is  permitted. 

There  is  no  error  in  the  ruling  of  the  court  below,  in  excluding  this 
evidence,  and  the  judgment  must  be  affirmed. 

The  Chief  Justice  and  Justices  Bedle  and  Dalrimple  concurred. 

Judgment  affirmed.^ 

In  Darling  v.  Westmordandy  52  N.  H.  401  (1872),  an  action  on  the 
case  for  injurj-  caused  by  defects  in  a  highway,  namely,  a  pile  of  boards 
therein,  likely  to  frighten  horses,  and  an  insufficient  railing,  whereby 
the  plaintiff's  horse  was  frightened  and  backed  off  a  bridge,  the  plain- 
tiff offered  evidence  that  the  horse  of  one  Fletcher  was  frightened  by 
the  pile  in  driving  by  it.  This  was  rejected ;  and,  on  exceptions,  the 
court  (Doe,  C.  J.),  in  sustaining  the  exceptions,  declared  that  *^  there 
is  no  reason,  outside  of  the  technical  rules  of  law,  why  its  ability  [that 
of  the  pile  of  boards]  to  frighten  horses  should  not  be  tested  out  of 
court,  and  proved  in  court,  in  the  same  manner ; "  that  '^  the  only  rule 
relied  upon  to  exclude  experimental  knowledge  in  such  a  case  as  this, 
is  the  rule  requiring  evidence  to  be  confined  to  the  issue.  .  .  •  This 
rule  .  .  .  merely  excludes  what  is  irrelevant.  It  is  a  rule  of  reason^ 
and  not  an  arbitrary  or  technical  one,  and  it  does  not  exclude  all  ex- 
perimental  knowledge.  .  .  .  When  a  trial  is  likely  to  be  unreasonably 
protracted  by  a  great  number  of  witnesses,  .  .  •  the  evil  is  not  remedied 
by  any  principle  of  law  prescribing  the  exact  number.  Many  evils  of 
that  kind  must  necessarily  be  avoided  by  the  judge  determining  as  a 
matter  of  fact,  upon  the  circumstances  of  the  case,  where  the  lino  of 
[eness  is.''  And,  after  examining  certain  cases,  the  Chief  Jus- 
tice announced  that  ^'  we  have  come  to  the  conclnsion.that  in  this  caseM 
the  exclusion^of  the  evidence  on  the  ground  of  its  incompetency  as  a 
matter  of  law  caonot  be  sustained."  * 

1  Compare  Cnfter  p.  Metrop.  By.  Co.,  L.  B.  1  C.  P.  800;  Brown  v.  Eastern  B.  Ck>., 
5  Times  Law  Sep.  234  ;  Met  Asyl.  v.  Hill,  47  L.  T.  Bep.  K.  8.  29 }  Atwood  v.  Met  St 
B.  Co.,  25  Misc.  Rep.  (K.  Y.)  758.  —£d. 

'  The  report  does  not  mention  more  than  this  one  instance  of  frightening,  as  being 
given  in  evidence,  or  state  the  ground  on  which  the  trial  judge  went  hi  rejecting  the 
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AMOSKEAG  MANUFACTURING  COMPANY  v.  HEAD. 
Supreme  Court  of  New  Hahpshi&b.    1879. 

[Reported  59  N.  H.  332.^] 

Petition,  by  the  plaintiffs,  for  the  assessment  of  the  defendant's  land 
damages,  under  the  flowage  law,  c.  20,  Laws  of  1868.  Reported  in  56 
N.  H.  386. 

[Certain  evidence  offered  by  the  defendant  was  excluded.  The  case 
came  up  on  his  exceptions.] 

C.  B.  Morrison  and  W.  <b  G.  A.  Little^  for  the  defendant. 

Mugridge^  for  the  plaintiffs. 

Doe,  C.  J.  .  .  .  The  evidence  offered  by  the  defendant,  of  the  sums 
paid  by  the  plaintiffs  to  thirty-two  persons  for  thirty-two  rights  of  flow- 
age,  would  be  ineffective  and  immaterial  if  unaccompanied  by  other 
evidence  tending  to  show  the  damage  done  in  those  cases,  and  such  a 
state  of  facts  as  would  enable  the  jury  to  draw  a  fair  inference  as  to  the 
value  of  the  defendant's  land  from  the  value  of  the  other  tracts.  If 
such  other  evidence  were  offered,  one  question  would  be,  whether  the 
thirty-two  other  cases  should  be  opened  for  trial  in  this  case.  The 
practice  of  trying  collateral  issues  has  been  considerably  extended  in 
this  State  during  the  last  forty  years.  State  v.  Colston^  53  N.  H.  483 ; 
State  V.  Lapagey  57  N.  H.  245,  287,  301,  305 ;  State  v.  Shaw,  58 
N.  H.  73  ;  State  v.  Gorman,  58  N.  H.  77 ;  Sail  v.  Brown,  58  N.  H.  93 ; 
Griffin  v.  Auburn,  58  N.  H.  121 ;  Carter  v.  Jackson,  58  N.  H.  156 ; 
Gordon  v.  B.  A  M,  RaUroad,  58  N.  H.  396.  But  how  far  a  trial  can 
Justly  and  reasonably  go  upon  such  issues  is  often  a  question  of  fact. 
The  trial  to  which  parties  are  entitled  is  not  an  endless  one,  nor  one 
unreasonably  protracted  and  exhausting.  There  may  be  a  vast  amount 
of  evidence,  relevant  in  a  certain  legal  sense,  but  so  unimportant,  when 
compared  with  an  abundance  of  better  evidence  easily  available,  as  to 
be  properly  excluded.'  The  parties  being  allowed,  upon  collateral  issues, 
an  equal  range,  amply  sufficient  for  the  purposes  of  justice,  under  the 

evidence,  except  as  it  may  be  collected  from  the  foregoing  reasoning  of  the  Chief  Jus- 
tice. See  Lynn  v.  Hooper,  44  Atl.  Rep.  127  (Me.  1899) ;  Clinton  v.  Howard,  tn/ra, 
697.  Compare  Cook  v.  New  Durham,  64  N.  H.  419  ;  8.  c.  65  N.  H.  668  ;  Fol§om 
V.  Cone,  etc.  R.  Co.,  88  Atl  Rep.  209  (N.  H.  1897)  ;  People  v.  Woon  Tuck,  120  CaL 
294,  296.  —  Ed. 

^  A  part  of  the  case  is  omitted. 

^  And  80  generally  the  practical  good  sense  of  the  trial  court  must  determine  when 
the  line  is  reached  hetween  the  legitimate  use  of  evidence  and  its  abuse  ;  as  when,  in  a 
distressing  accident  case,  counsel  was  refused  leave  to  put  in  evidence  the  amputated 
foot  of  a  child.  Rost  v.  Ry.  Co.,  41  N.  T.  Sup.  1069.  See  Golden  Reward  Co.  v. 
Buxton  Co.,  97  Fed.  Sep.  413, 416.  —  £o. 
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circniDstanoes  of  the  particular  case,  they  are  not  necessarily  entitled, 
as  a  matter  of  law,  to  go  further  in  that  direction.  The  evidence  of  the 
Bums  paid  for  flowage  in  the  thirty-two  other  cases,  if,  as  a  matter  of 
law,  it  was  not  incom|)etent,  might  be  excluded  on  the  ground  that,  as 
a  matter  of  fact,  it  had  so  slight  or  remote  a  bearing  on  this  case  that  it 
would  be  unjust  or  unreasonable  to  prolong  and  complicate  the  trial  by 
such  an  investigation  of  those  cases  as  would  be  necessary  for  obtain- 
ing from  them  any  useAil  information.  State  v.  B.  Jb  M.  Bailrotid^  58 
N.  H.  410,  412.  .  .  . 

JE!xcq}t%ons  overruled, 
Bingham,  J.,  did  not  sit :  the  others  concurred. 


DISTRICT  OF  COLUMBIA  v.  ARMES. 
SuPBBMB  Court  of  the  Unitbd  States     1882. 

[lUporUd  107  U.  S.  519.1] 

Error  to  the  Supreme  Court  of  the  Distinct  of  Columbia. 

The  case  is  stated  in  the  opinion  of  the  court. 

Mr.  Albert  G.  RiddU  and  Mr.  Francis  Miller,  for  the  plaintiff  in 
error. 

Mr.  Samuel  ShMabarger  and  Mr.  Arthur  A.  Birney^  for  the  de- 
fendant in  error. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court 

This  was  an  action  to  recover  damages  for  injuries  received  by  the 
plaintiffs  intestate,  Du  Bose,  from  a  fall  caused  by  a  defective  sidewalk 
in  the  city  of  Washington.  In  1873,  the  board  of  public  works  of 
the  city  caused  the  grade  of  the  carriageway  of  Thirteenth  Street, 
between  F  and  6  Streets,  to  be  lowered  several  feet.  The  distance 
between  the  curbstone  of  the  carriageway  and  the  line  of  the  adjacent 
buildings  was  thirty-six  feet.  At  the  time  the  accident  to  the  deceased 
occnrred,  this  portion  of  the  street  —  sidewalk  it  may  be  termed,  to 
designate  it  from  the  carriageway,  although  only  a  part  of  it  is  given 
np  to  foot-passengers  —  was,  for  forty-eight  feet  north  of  F  Street, 
lowered  in  its  whole  width  to  the  same  grade  as  the  carriageway.  But, 
for  some  distance  beyond  that  point,  only  twelve  feet  of  the  sidewalk 
was  cut  down,  thus  leaving  an  abrupt  descent  of  about  two  feet  at  a 
distance  of  twelve  feet  from  the  curb.  At  this  descent  —  from  the 
elevated  to  the  lowered  part  of  the  sidewalk  —  there  were  three  steps, 
but  the  place  was  not  guarded  either  at  its  side  or  end.  Nothing  was 
placed  to  warn  foot-passengers  of  the  danger. 

1  A  part  of  the  case  ib  omitted. 
16 


1 


242  DISTRICT  OF  COLUMBIA  V.  ABMES.  [CHAP.  I. 

On  the  night  of  Feb.  21,  1877,  Du  Bose,  a  contract  surgeon  of  the 
United  States  arm}-;  while  walking  down  Thirteenth  Street,  towards  F 
Street,  fell  down  this  descent,  and,  striking  upon  his  knees,  received  a 
concussion  which  injured  his  spine  and  produced  partial  paralysis, 
resulting  in  'the  impairment  of  his  mind  and  ultimately  in  his  death, 
which  occurred  since  the  trial  below. 

The  present  action  was  for  the  injury  thus  sustained.  •  •  • 

On  the  trial,  a  member  of  the  metropolitan  police,  who  saw  the  de« 
ceased  fall  on  the  sidewalk  and  went  to  his  assistance,  was  asked,  after 
testifying  to  the  accident,  whether,  while  he  was  on  his  beat,  other 
accidents  had  happened  at  that  place.  The  court  allowed  the  question 
against  the  objection  of  the  city's  counsel,  for  the  purpose  of  showing 
the .  condition  of  the  street,  and  the  liability  of  other  persons  to  fall 
there.  The  witness  answered  that  he  had  seen  persons  stumble  over 
there.  He  remembered  sending  home  in  a  hack  a  woman  who  had 
fallen  there,  and  had  seen  as  man}*  as  five  persons  fall  there. 

The  admission  of  this  testimony  is  now  ui^ed  as  error,  the  point  of 
the  objection  being  that  it  tended  to  introduce  collateral  issues,  and 
thus  mislead  the  jury  from  the  matter  directly  in  controversy.  Were 
such  tlie  case,  the  objection  would  be  tenable ;  but  no  dispute  was 
made  as  to  these  accidents,  no  question  was  raised  as  to  the  extent  of 
the  injuries  received,  no  point  was  made  upon  them,  no  recovery  was 
sought  by  reason  of  them,  nor  any  increase  of  damages.  They  were 
proved  simply  as  circumstances  which,  with  other  evidence,  tended  to 
show  the  dangerous  character  of  the  sidewalk  in  its  unguarded  condi- 
tion. The  frequency  of  accidents  at  a  particular  place  would  seem  to 
be  good  evidence  of  its  dangerous  character,  —  at  least,  it  is  some  evi- 
dence to  that  effect.  Persons  are  not  wont  to  seek  such  places,  and  do 
not  willingly  fall  into  them.  Here  the  character  of  the  place  was  one  of 
the  subjects  of  inquiry  to  which  attention  was  called  by  the  nature  of  the 
action  and  the  pleadings,  and  the  defendant  should  have  been  prepared 
to  show  its  real  character  in  the  face  of  any  proof  bearing  on  that  subject 

Besides  this,  as  publicity  was  necessarily  given  to  the  accidents,  they 
also  tended  to  show  that  the  dangerous  character  of  the  locality  was 
brought  to  the  attention  of  the  city  duthorities. 

In  Quinlan  v.  City  of  Utica^  11  Hun,  217,  which  was  before  the 
Supreme  Court  of  New  York,  in  an  action  to  recover  damages  for  in- 
juries sustained  b}'  the  plaintiff  through  the  neglect  of  the  city  to  repair 
its  sidewalk,  he  was  allowed  to  show  that  while  it  was  out  of  repair 
other  persons  had  slipped  and  fallen  on  the  walk  where  he  was  injured. 
It  was  objected  that  the  testimony  presented  new  issues  which  the  de- 
fendant could  not  be  prepared  to  meet ;  but  the  court  said :  ^^  In  one 
sense  every  item  of  testimony'  material  to  the  main  issue  introduces  a 
new  issue ;  that  is  to  say,  it  calls  for  a  reply.  In  no  other  sense  did 
the  testimony  in  question  make  a  new  issue.  Its  onlj"^  importance  was 
that  it  bore  upon  the  main  issue,  and  all  legitimate  testimony  bearing 
upon  that  issue,  the  defendant  was  required  to  be  prepared  for."     This 
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case  was  a£Srmed  by  the  Court  of  Appeals  of  New  York^  all  the  judges 
ooncurriog,  except  one,  who  was  abseut    74  N.  Y.  603. 

In  an  action  against  the  city  of  Chicago,  to  recover  damages  i*esult^ 
ing  from  the  death  of  a  person  who  in  the  night  stepped  off  an  approach 
to  a  bridge  while  it  was  swinging  around  to  enable  a  vessel  to  pass  and 
was  drowned,  —  it  being  alleged  that  the  accident  happened  by  reason 
of  the  n^lect  of  the  city  to  supply*  sufficient  lights  to  enable  persons  to 
avoid  such  dangers,  —  tlie  Supreme  Court  of  Illinois  held  that  it  was 
competent  for  the  plaintiff  to  prove  that  another  person  had,  under  the 
same  circumstances,  met  with  a  similar  accident.  City  of  Chicago  v. 
JPowersy  42  111.  169.  To  the  objection  that  the  evidence  was  inadmis- 
sible, the  coui-tsaid:  ^^  The  action  was  based  upon  the  negligence  of 
the  cit}*  in  failing  to  keep  the  bridge  properly  lighted.  If  another  per- 
son had  met  with  a  similar  fate  at  the  same  place  and  from  a  like 
cause,  it  would  tend  to  show  a  knowledge  on  the  part  of  the  city  that 
there  was  inattention  on  the  part  of  their  agents  having  charge  of  the 
bridge,  and  that  they  had  failed  to  provide  proper  means  for  the  protec- 
tion of  persons  cix>Bsing  on  the  bridge.  As  it  tended  to  pix>ve  this  fact 
it  was  admissible ;  and  if  the  appellants  had  desired  to  guard  against 
its  improper  application  by  the  Jury,  they  should  have  asked  an  instruc- 
tion limiting  it  to  its  legitimate  purpose." 

Other  cases  to  the  same  general  purport  might  be  cited.  See  Au- 
gusta y.  JIafers,  61  Ga.  48 ;  Mouse  v.  Metcalf,  27  Conn.  631 ;  Calkins 
V.  City  ofBartfordy  38  id.  57;  Darling  v.  Westmoreland,  52  N.  H. 
401 ;  mU  V.  Portland  d  Rochester  Railroad  Co.,  55  Me.  438 ;  Kent 
V.  Town  of  Lincoln,  32  Vt.  591 ;  City  of  Delphi  v.  Lowery,  74  Iiid. 
520.  The  above,  however,  are  sufficient  to  sustain  the  action  of  the 
court  below  in  admitting  the  testimony  to  which  objection  was  taken. 

Judgment  affirmed,^ 

LEARY,   Adm'x,   v.  FITCHBURG  R.  R,   COMPANY. 
SuPBEME  Judicial  Coubt  of  Massachusetts.    1890. 

{RepcrUd  173  Mass.  873.] 

Two  actions  of  tort,  by  the  administratrix  of  Timothy  Lear}-,  the 
frst,  under  Pub.  Sts.  c.  112,  s.  212,  for  causing  his  death,  and  the  sec- 
ond, for  personal  injuries  previous  thereto.  Trial  in  the  Superior  Court, 
before  Hammond,  J.,  who,  at  the  close  of  the  testimony,  directed  a 
verdict  for  the  defendant  in  each  case,  and  the  plaintiff  alleged  excep- 
tions, which  appear  in  the  opinion. 

G.  Z.  Mayherry  and  T.  F.  Carey,  for  plaintiff.  O.  A.  Torrey,  for 
defendant. 

HoLiCES,  J.      These  are  actions  for  personal  injuries  and  death, 

1  Compare  Branch  v.  Libbey,  78  Me.  321  ;  Birm.  Ry.  Co.  v.  Alexander,  9  So.  Rep. 
(Ala.)  525  ;  Lombar  v.  East  Tkwaa,  86  Mich.  14;  Langhammer  v.  lianchester,  99 
Iowa,  295,  897.  ^  En. 
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brought  by  the  administratrix  of  one  Timothy  Leary.  Leary  was  a 
passenger  upon  one  of  the  defendant's  trains,  and  presumably  was 
bound  for  Waltham,  where  he  lived.  The  train  had  run  beyond  the 
Waltham  station  in  order  to  use  a  switch,  and  had  backed  into  the  sta- 
tion, had  stx>pped  and  had  started,  when  Leary  was  found  under  the 
wheels,  on  the  wrong  side  of  the  train.  How  he  came  to  be  there  is 
pure  matter  of  conjecture.  If  we  assume,  contrary  to  the  fair  import 
of  the  evidence,  that  the  train  started  too  quickly,  there  is  nothing  to 
show  that  that  fact  had  anj'thing  to  do  with  the  accident.  If  we  assume 
that  the  condition  of  the  road  was  dangerous  for  passengers  alighting 
upon  the  side  away  from  the  station,  because  of  testimony  that  there 
was  snow,  ^'  where  it  had  been  thrown  off  the  tracks  alongside  in  a  heap 
about  a  foot  or  so  from  the  track,"  —  which  would  be  going  a  great 
wa}',  —  again  it  does  not  appear  that  that  circumstance  contributed  to 
the  accident  It  does  not  appear  that  Leary  did  not  know  as  well  as 
the  other  passengers  who  got  out  at  the  same  time  which  was  the  proper 
side  to  get  out  at  He  must  have  seen  the  others  as  they  left  the  train, 
so  that  it  would  be  an  unwarranted  conjecture  to  attribute  his  being  on 
the  wrong  side  to  a  failure  to  warn  him,  if  there  was  any  duty  to  warn 
him,  within  McSimble  v.  Railroad  Co.y  139  Mass.  542. 

In  all  cases  of  this  sort,  where  the  evidence  stops  short  of  direct  tes- 
timony to  the  personal  causes  of  the  accident,  the  question  is  whether 
the  jury  are  warranted  by  common  experience  in  saying  that  such  acci- 
dents are  so  much  more  likely  to  be  due  to  the  defendant's  fault  than  to 
anj^  of  the  other  possible  causes  that  the}*  ought  to  presume  that  this  one 
was  due  to  such  fault.  This  is  a  practical  question  of  experience,  and  de- 
pends upon  the  natui*e  of  the  particular  case.  Clare  v.  Railroad  Co.j 
167  Mass.  89,  40 ;  Graham  y.  Badger^  164  Mass.  42,  47.  In  the  case 
at  bar  it  seems  to  us  that  to  attribute  Leary*s  death  to  the  defendant 
would  be  founding  a  verdict  upon  a  guess. 

The  evidence  that  it  was  a  frequent  thing  for  passengers  to  become 
confused,  and  to  get  out  on  the  wrong  side  of  the  train,  was  one  of 
those  inquiries  into  collateral  issues,  which,  even  if  instructive  or 
theoretically  relevant,  are  left  largely  to  the  discretion  of  the  presiding 
judge.     See  Reeve  v.  Dennett^  145  Mass.  23,  28. 

Exceptions  ooerrulecL 


PAINE  V    BOSTON. 
SuFREMB  Judicial  Court  of  Massachusetts.    1802. 

[Reported  4  AH  168.^] 

Petition  for  a  jury  to  assess  damages  caused  by  taking  a  portion  of 
a  lot  of  land  on  North  Street  in  Boston,  for  the  purpose  of  widening 
that  street  ... 

^  A  part  of  the  case  is  omitted. 
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To  show  the  value  of  the  land  taken,  the  petitioner  offered  evidence 
of  sales  of  several  lots  on  North  Street,  with  the  prices  paid  for  the 
same.  One  of  these  lots  was  at  a  distance  of  one  hundred  and  sevent}*- 
six  feet  from  the  land  taken.  The  Judge  excluded  the  evidence  on  the 
ground  that  the  lots  were  too  remote  fix>m  the  land  of  the  petitioner. 

The  jury  returned  a  verdict  assessing  damages,  and  the  petitioner 
alleged  exceptions. 

H.  T.  JPaine^  Jr.j  for  the  petitioner. 

J.  P.  Secdy^  for  the  respondents. 

BiOELOw,  C.  J.  .  .  .  Evidence  of  actual  sales  of  lots  of  land  on 
the  same  street^  which  was  offered  hy  the  petitioner,  was  not  incompe- 
tent on  the  ground  on  which  it  was  rejected  by  the  judge.  Assuming, 
as  we  are  bound  to  do  under  the  statement  in  the  exceptions,  that  there 
was  no  other  valid  objection  to  the  evidence  than  the  distance  of  tlie 
lots  from  that  belonging  to  the  petitioner,  we  are  of  opinion  that  evi- 
dence of  the  price  for  which  they  were  sold  was  competent  and  relevant 
to  the  issue.  No  doubt  it  was  the  province  of  the  judge  to  determine 
whether  the  lots,  concerning  the  sale  of  which  the  petitioner  offered 
evidence,  were  so  similar  in  their  situation,  relative  position,  and  other 
circumstances  bearing  on  their  value,  as  to  make  the  sale  of  them  evi- 
dence which  would  properly  guide  the  jury  in  estimating  the  value  of 
the  petitioner's  land.  If,  on  a  consideration  of  all  the  circumstances, 
he  had  rejected  evidence  concerning  them,  his  ruling  would  not  have 
been  open  to  exception.  But  the  exclusion  of  the  evidence  was  put 
solely  on  the  ground  that  the  lots  were  at  too  great  a  distance  from  the 
land  of  the  petitioner.  To  sustain  the  ruling,  it  would  be  necessary 
for  us  to  decide  that  the  price  paid  for  a  lot  of  land  situated  on  the 
same  street  with  that  which  was  the  subject  of  controversy  could  not 
be  shown,  because  it  was  one  hundred  and  seventj^-six  feet  distant  there- 
from. Such  is  not  the  rule  of  law.  Sales  of  land  in  the  vicinity  were 
competent,  if  the  lots  were  in  all  respects  similar  to  that  owned  by  the 
petitioner ;  and  evidence  concerning  such  lots  could  not  properly  be 
rejected.  Davis  v.  Charles  River  Branch  Railroad^  11  Cush.  506; 
Wyman  v.  Lexington  Jb  West  Cambridge  Railroad^  13  Met  816. ..  . 

Exceptions  sustained. 


PETITION  OF  HUBERT  O.  THOMPSON,   Commissioner,  etc. 
Court  of  Appeals  of  New  York,  Second  Division.    1801. 

[Repmied  127  N.  Y,  463.>] 

Appeal  from  order  of  the  General  Term  of  the  Supreme  Court  In  the 
second  judicial  department,  made  May  18,  1889,  which  affirmed  an 

^  A  part  of  the  case  ia  omitted. 
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order  of  Special  Term  oonfirming  the  award  of  commissioners  appointed 
under  the  Act,  chapter  445,  Laws  of  1877,  as  amended  by  chapter  490, 
Laws  of  1883,  to  assess  the  damages  caused  b}'  the  diversion  of  the 
Bronx  River  from  certain  lands  of  Charles  Butler.  .  .  . 

William  Allen  Butler,  for  appellant. 

Arthur  H,  Masterly  for  respondent. 

Parker,  J.  This  proceeding  was  brought  pursuant  to  the  powers 
conferred  on  the  commissioner  of  public  works  of  the  city  of  New  York, 
by  chapter  445  of  the  Laws  of  1877,  and  the  varioua  acts  amendatory 
thereof,  to  acquire  the  right  to  divert,  and  keep  diverted  from  the 
Bronx  River,  all  the  water  of  the  river  north  of  and  above  the  dam  at 
Kensico. 

The  commissioners  awarded  to  the  claimant,  who  was  the  owner  of 
a  large  and  valuable  farm  through  which  the  river  ran,  damages  in  the 
sum  of  $7,270. 

From  the  order  confirming  such  report  and  award,  successive  appeals 
have  been  taken  by  the  claimant  to  this  court,  the  latter  appeal  being 
especially  authorized  by  the  act  of  1877.  .  .  • 

The  ou\y  exception  to  which  our  attention  is  called,  relates  to  an 
effort,  on  the  part  of  the  owner,  to  prove  what  had  been  paid  b}-  the 
petitioner  for  water  rights  appurtenant  to  a  neighboring  parcel,  on  the 
same  river.  .  .  . 

And  the  question  then  is.  Was  the  rejection  of  the  evidence  as  to  the 
amount  paid  by  the  city  for  the  White  water-power  error  for  which  a 
reversal  should  be  had  ? 

This  question  has  been  presented  to  the  courts  of  last  resort  in  sev- 
eral of  the  States,  but  not  with  the  same  result 

In  Massachusetts,  New  Hampshire,  Illinois,  Iowa,  and  Wisconsin  it 
is  held  that  actual  sales  of  other  similar  land  in  the  vicinity,  made  near 
the  time  at  which  the  value  of  the  land  taken  is  to  be  determined,  are 
admissible  as  evidence  for  the  purpose  of  arriving  at  the  amount  of 
compensation.  Gardner  v,  Brookline,  127  Mass.  858;  CtUbertson  & 
Blair  Packing  A  Prov.  Co,  v.  City  of  Chicago,  111  III.  651 ;  Tovon 
of  Cherokee  v.  8,  C.  Jb  L  F.  Town  Lot  &  Land  Co.,  52  Iowa,  279 ; 
Concord  R.  B.  Co,  v.  Greely,  23  N.  H.  242 ;  Waehhum  v.  Milwaukee 
d  Lake  Winnebago  R.  B.  Co,,  59  Wis.  364. 

While  in  some  of  the  other  jurisdictions,  notably  Penns3ivania,  New 
Jersey,  Georgia,  and  California,  it  is  held  that  sales  of  similar  property 
are  not  admissible  for  the  purpose  of  proving  the  value  of  property 
about  to  be  taken.  JSast  Pa.  R,  R.  Co.  v.  Hieater,  40  Pa.  St.  53 ; 
P.  ikHr.Y.  B.  R.  Co,  V.  BunneU,  81  id.  414 ;  Pa.  S.  F.  E.  R.  Co. 
V.  Ziemer,  124  id.  560 ;  Montdair  R,  Co.  v.  Benson,  36  N.  J.  L.  557 ; 
C.  P,  R.  E,  Co.  V.  Pearson,  35  Cal.  247-262 ;  Selma  R.  db  D,  R.  R. 
Co.  V.  JSeith,  53  Ga.  178. 

The  reasons  assigned  for  the  conclusions  reached  in  the  cases  last, 
cited  are  in  the  main :  That  the  test  in  legal  proceedings  is,  What  is 
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the  present  mai^et  yalue  of  the  property  which  is  the  subject  of  con- 
troversy? It  may  be  shown  by  tbe  testimony  of  competent  wit- 
nesses; and  on  cross-examinationy  for  the  purpose  of  testing  tlicir 
knowledge  respecting  tbe  market  ralne  of  land  in  that  vicinity,  they 
may  be  asked  to  name  such  sales  of  property,  and  the  prices  paid 
therefor,  as  have  come  to  their  attention.  But  a  part}'  may  not  estab* 
lish  the  value  of  his  land  by  showing  what  was  paid  for  another  par- 
cel similarly  situated,  because  it  operates  to  give  to  the  agreement  of 
the  grantor  and  grantee  the  effect  of  evidence  by  them  that  the  con- 
sideration for  the  conveyance  was  the  market  value,  without  giving 
to  the  opposite  party  the  benefit  of  cross-examination  to  show  that 
one  or  both  were  mistaken.  If  some  evidence  of  value,  then  prima 
foKcie  a  case  may  be  made  out  so  far  as  the  question  of  damages  is  con- 
cerned by  proof  of  a  single  sale,  and  thus  the  agreement  of  the  par- 
ties, which  may  have  been  the  result  of  necessity  or  caprice,  would  be 
evidence  of  the  market  value  of  land  similarly  situated,  and  become  a 
standard  by^  which  to  measure  the  value  of  land  in  controversy.  This 
would  lead  to  an  attempt  by  the  opposing  party  to  show,  first,  the  dis- 
similarity of  the  two  parcels  of  land ;  and,  second,  the  circumstances 
surrounding  the  parties  which  induced  the  conve3'ance.  Such  as  a 
sale  by  one  in  danger  of  insolvency,  in  order  to  realize  money  to  sup- 
port bis  business,  or  a  sale  in  any  other  emergency  which  forbids  a 
grantor  to  wait  a  reasonable  time  for  the  public  to  be  informed  of  the 
fact  that  his  property  is  in  the  market.  Or,  on  the  other  hand,  that 
the  price  paid  was  excessive,  and  occasioned  by  the  fact  that  the 
grantee  was  not  a  resident  of  the  locality,  nor  acquainted  with  real 
values,  and  was  thus  readily  induced  to  pay  a  sum  far  exceeding  the 
market  value. 

Thus  each  transaction  in  real  estate  claimed  to  be  similarly  situated 
might  present  two  side  issues  which  could  be  made  the  subject  of  as 
vigorous  contention  as  the  main  issue,  and  if  the  transactions  were 
numerous  it  would  result  in  unduly  prolonging  the  trial  and  unneces- 
sarily confusing  the  issues,  with  the  added  disadvantage  of  rendering 
preparation  for  trial  difficult  •  •  . 

The  value  of  property  having  a  recognized  market  value  such  as 
number  one  wheat  and  com,  may  of  course  be  proven  by  showing  the 
market  prices ;  but  the  value  of  property  which  is  dependent  upon 
locality,  adaptability  for  a  particular  use,  as  well  as  the  use  made  of 
property  immediately  adjoining,  may  not  be  shown  by  evidence  of  the 
price  paid  for  similar  property. 

Even  under  the  Massachusetts  rule,  a  reversal  would  not  be  Justified, 
because  of  the  extent  of  the  discretion  vested  in  the  Judge  or  officer 
presiding  at  the  trial  to  determine  whether  such  evidence  is  admissible, 
depending,  of  course,  on  various  elements  such  as  the  nearness  or  re- 
moteness of  the  time  of  sale ;  whether  the  premises  are  far  separated  ; 
the  condition  of  the  property  about  the  parcel  sold  and  the  use  made 
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of  it,  which  may  have  operated  to  enhauce  or  diminish  its  soiling  valae ; 
the  similarity  of  the  property,  not  only  as  to  description,  but  as  to 
its  availability  for  use.  Chandler  v.  Jamaica  Pond  Aqueduct  Co,y 
122  Mass.  305 ;  Gardner  v.  Brooklinej  127  id.  358-363,  and  cases 
cited. 

In  point  of  time  the  White  sale  was  a  3'ear  and  one  half  prior  to  the 
date  when  the  offer  was  made  to  prove  it 

The  White  water-power  was  in  actual  use  in  the  operation  of  a  mill, 
while  the  water-power  of  Mr.  Butler  had  not  been  utilized  in  any  degree 
whatever.  True,  as  much  water  will  be  diverted  from  the  Butler  prop- 
erty as  the  White  property,  but  it  does  not  follow  that  the  respective 
water- powers  are  of  equal  value. 

The  value  of  a  water-power  depends  on  its  availability  for  use.  And 
as  a  matter  of  common  observation,  at  certain  points  along  a  stream 
the  water-power  can  be  more  readily  and  cheaply  made  available  for  in- 
dustrial purposes  than  at  others. 

So,  if  appellant's  contention  as  to  the  admissibility  of  evidence  of 
that  character  could  be  allowed,  we  should  necessarily  reach  the  con- 
clusion that  the  nature  of  the  evidence  offered  as  to  similarity  was  not 
of  such  a  character  as  to  authorize  a  court  to  hold,  as  matter  of  law, 
that  the  commission  improperly  exercised  their  discretion  in  refusing  to 
admit  proof  of  the  price  paid  for  the  White  parcel.  .  .  . 

The  order  should  be  affirmed.    All  concur.  Order  affirmed.^ 


CASS  V.  BOSTON   &  LOWELL  RAILROAD  COMPANY. 

Supreme  Judicial  Court  of  Massachusetts.    1867. 

[Heported  14  Allen,  448.] 

CoiTTRACT.  The  declaration  alleged  that  the  defendants  received 
one  tub  of  sugar,  the  property  of  the  plaintiff,  and  agreed  with  him 
to  deliver  the  same  to  him  in  Boston,  and  the  plaintiff  paid  to 
them  a  legal  consideration  therefor,  and  duly  demanded  of  them  to 
deliver  the  same  to  him,  but  they  neglected  and  refused  to  do  so,  and 
owe  him  the  value  thereof.  The  answer  is  sufficiently  set  forth  in  the 
opinion.  •  •  • 

The  defendants  offered  to  prove  that  the  same  care  was  exercised  in 
relation  to  this  property  which  was  usually  exercised  in  Boston  by 
other  railroad  corporations  in  relation  to  such  property ;  bat  the  evi* 
dence  was  excluded. 

1  And  ao  Jamieson  o.  King's  Co.  £lev.  B.  C(S  147  N.  T.  822.  —  £i»i 
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The  jary  returned  a  verdict  for  the  plaintiff,  and  the  defendants 
alleged  exceptions. 

^.  Dean^  for  the  defendants. 

J,  Q.  A,  Ghriffin^  for  the  plaintiff. 

CoLTy  J.  The  plaintiff  seeks  to  chaise  the  defendants  upon  an  un- 
dertaking, for  a  legal  consideration,  to  deliver  to  him  in  Boston  the 
property  named  in  his  declaration,  alleging  the  receipt  of  the  property 
by  the  defendants,  and  their  neglect  and  refusal  to  deliver  Uie  same 
when  duly  demanded.  The  defendants  ai*e  not  alleged  in  the  declara* 
tion  to  be  common  carriers,  but  their  liability  is  put  upon  the  ground 
of  bailees  for  hire  or  warehousemen.  In  their  answer  the  defendants 
admit  that  they  received  the  property ;  they  do  not  admit  or  deny  the 
property  of  the  plaintiff;  and  they  aU^e  that  without  any  neglect  or 
default  or  carelessness  whatever  on  their  part,  and  while  they  were 
exercising  due  care  in  respect  to  it,  the  tub  of  sugar  was  stolen  from 
their  warehouse ;  and  they  deny  the  existence  of  any  other  agreement 
between  them  and  the  plaintiff,  than  such  as  may  be  inferred  from  the 
facts  set  forth  in  the  answer. 

Upon  these  pleadings  no  question  was  raised  as  to  the  burden  of 
proof.  If  the  defendants  exercised  due  and  ordinary  care  in  the  cus* 
tody  of  the  property  they  cannot  be  charged  for  its  loss.  What  consti- 
tuted such  care  was  a  question  of  fact  to  be  judged  of  with  reference  to 
all  the  circumstances,  and  especially  with  reference  to  the  degree  of 
care  which  other  persons  engaged  in  similar  business  in  the  vicinity 
were  in  the  habit  of  bestowing  on  property  similarl}'  situated.  The 
standard  of  ordinary  care  varies  necessarily  in  different  localities.  One 
degree  of  diligence  would  be  required  for  the  city,  and  a  less  or  greater 
for  the  country ;  depending  on  a  great  variety  of  circumstances.  The 
defendants  offered  to  prove  that  there  was  exercised  by  them  in  relation 
to  this  property  that  care  which  other  railroad  corporations  in  Boston 
usually  exercised  in  relation  to  such  property.  The  court  excluded 
this  evidence,  and  on  this  ground  the  exceptions  are  well  taken.  XtcA- 
U9ihein  y.  Boston  it  Providence  Railroad,  11  Cush.  70;  Brown  v. 
Waterman^  10  Cush.  117.    Story  on  Bailm.  ss.  11,  454. 

JSsDcqfiione  etistained. 


MAYNARD  v.  BUCK. 
SuPRBMS  Judicial  Court  of  Massachusetts.    1868. 

[Reported  100  Mass.  40.]^ 

CoKTBACT  for  the  value  of  a  pair  of  steers  alleged  to  have  been  lost 
through  the  defendant's  negligence.  At  the  trial  in  the  Superior  Court, 
before  Bockwell,  J.,  the  Jury  found  for  the  plaintiffs;  and  the  Judge 

^  A  part  of  the  osae  is  omitted. 


250  MAYNARD  V.  BUCK.  [CHAP.  H 

allowed  a  bill  of  exceptions,  of  which  the  following  is  the  material 
part :  — 

*'  It  appeared  that  the  defendant  was  a  drover  engaged  in  driving 
cattle  from  Brighton  to  various  points  between  that  place  and  Worces- 
ter ;  that  on  November  9,  1865,  the  plaintiffs  by  their  agents  intrusted 
to  him  a  pair  of  steers  to  drive  from  Brighton  to  Northborough  for  a 
stipulated  price ;  that  he  received  the  same,  marked  them  bj  cutting  in 
the  hair  the  letter  H,  and  left  Brighton,  according  to  his  custom,  on  the 
afternoon  of  that  day,  with  a  drove  of  one  hundred  and  twenty-three 
cattle.  The  evidence  left  it  uncertain  whether  the  steers  were  in  the 
drove  or  had  been  stolen  from  the  defendant's  yard  at  Brighton  before 
he  started.  The  defendant  offered  evidence,  not  controlled  by  the 
plaintiff's  evidence,  tending  to  show  that,  at  about  dusk  of  said  day,  as 
he  was  proceeding  with  his  drove,  assisted  hy  two  men  and  a  boy, 
when  he  had  reached  a  point  near  the  Boston  and  Worcester  Railroad 
in  Newtonville  a  passing  train  of  cara  frightened  and  stampeded  the 
drove  into  the  adjoining  fields ;  that,  as  soon  as  he  could,  with  the  aid 
of  his  men,  he  got  the  drove  back  in  the  road  and  proceeded  to  the 
place  where  he  stopped  with  it  for  the  night ;  and  that  upon  counting 
the  drove  it  was  found  that  nine  cattle  were  missing.  The  defendant 
testified  that  the  next  morning  he  proceeded  with  his  drove  towards  his 
destination ;  that  he  had  cattle  to  deliver  at  various  points,  as  far  as 
Worcester,  at  which  last  place  he  arrived  with  the  remainder  of  the 
drove  on  Friday  evening,  November  11 ;  and  that  earlj*  the  follow- 
ing morning  he  returned  to  seek  the  lost  cattle,  found  seven  of  them, 
but  was  unable  to  find  the  steers  in  question."   .  .  • 

[At  a  second  trial],  '*  there  was  also  evidence  tending  to  show  that 
the  usual  practice  or  ordinary  mode  of  proceeding  of  drovers,  driving  on 
routes  from  Brighton  forty  or  fift}*  miles  therefh)m,  when  one  or  a  small 
number  of  cattle  stray  from  the  drove  and  cannot  be  immediatelj*  found, 
was  to  deliver  the  rest  of  the  drove  before  returning  to  seek  for  the  lost 
cattle.  The  witnesses  testified  in  cross-examination^  that  it  was  the 
practice  to  return  or  send  for  the  lost  cattle  as  soon  as  consistent  witii 
the  safety  of  the  rest  of  the  drove.  It  appeared  that  the  defendant  dis- 
missed the  boy  who  assisted  him,  the  first  night,  and  supposed  that  he 
returned  to  Brighton  ;  and  that  he  dismissed  one  other  of  his  assistants 
at  Framingham  some  time  the  following  da}*."  .  .  . 

The  jury  again  found  for  the  plaintiffs ;  and  the  defendant  alleged 
exceptions,  which  were  argued  at  October  term,  1869. 

H.  B.  Staples  and  F.  P.  Ooulding,  for  the  defendant. 

O.  F.  Hoar^  for  the  plaintiffs. 

Wells,  J.  .  .  .  The  defendant  further  insisted  that  the  jury  should 
be  instructed  that,  ^Mf  he  did  do  the  things  that  drovers  of  common 
prudence,  engaged  in  the  same  business,  ordinarily  do,  he  was  not 
guilty  of  such  negligence  as  will  make  him  liable  in  this  action."  But 
this  is  not  the  legitimate  application  of  evidence  admitted  to  show  the 
usual  practice  in  similar  cases.    The  usual  practice  is  made  up  of  par- 
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tlcular  instances  of  oondact,  bv  the  limited  number  of  individaals 
similarl}-  engaged^  within  the  knowledge  of  the  witnesses  who  ma}'  be 
called  to  testify.  That  which  is  admissible  in  evidence  is,  not  the 
particulars,  but  what  the  witnesses  state  from  their  knowledge  of  those 
particulars  to  be  usual,  or  the  course  ordinarily  pursued.  Tlie  character 
for  prudence,  of  those  whose  conduct  or  acts  go  to  make  up  this  usual 
practice,  is  not  required  to  be  shown.  It  forms  no  part  of  the  inquiry. 
The  effect  and  purpose  of  the  evidence  is  to  aid  the  jury  in  forming 
their  Judgment  of  what  the  party  was  bound  to.  do,  or  was  Justified  in 
doing,  under  all  the  circumstances  of  the  case.  What  had  been  done  by 
others  previously,  however  uniform  in  mode  it  may  be  shown  to  have 
been,  does  not  make  a  rule  of  conduct  by  which  the  jury  are  to  be  lim- 
ited  and  governed.  It  is  not  to  control  the  Judgment  of  the  jury,  if 
they  see  that  in  the  case  under  consideration  it  is  not  such  conduct  as 
a  prudent  man  would  adopt  in  his  own  affairs,  or  not  such  as  a  due  re- 
gard to  the  obligations  of  those  employed  in  the  affairs  of  others  would 
require  them  to  adopt.  It  is  evidence  of  what  is  proper  and  reasonable 
to  be  done,  from  which,  together  with  all  the  other  facts  and  circum- 
stances of  the  case,  the  Jury  are  to  deteimine  whether  the  conduct  in 
question  in  the  case  before  them  was  proper  and  Justifiable.  We  think 
the  instruction  asked  for,  in  this  particular^  was  not  such  as  should 
have  been  given.  .  .  • 

^ceptions  overruled. 


WABASH  RAILWAY  COMPANY  v.  McDANIELa 
SuPRBXB  Court  of  the  Untibd  States.    1882. 

[JUporied  107  U.  S.  i5L]^ 

Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Indiana. 

This  was  an  action  by  McDaniels  against  the  Wabash  Railwa}'  Com- 
pany to  recover  damages  for  injuries  he  sustained  by  reason  of  a  colli- 
sion of  two  of  its  freight  trains,  which  took  place  on  the  night  of  Aug. 
17,  1877,  near  Wabash,  Indiana.  There  was  a  verdict  in  his  favor. 
The  court  refused  to  set  it  aside,  and.  Judgment  having  been  rendered 
thereon,  the  company  brought  this  writ  of  error.  .  .  . 

The  case  was  aipied  by  Mr.  Wager  Swayne  for  the  plaintiff  in  error, 
and  by  Mr,  E.  E.  McKay  for  the  defendant  in  error. 

Hr.  Justice  Harlan,  after  stating  the  facts,  delivered  the  opinion  of 
the  court.  .  .  • 

.  .  •  Ordinary  care,  then,  —  and  the  Jury  were,  in  effect,  so  in- 
formed, —  implies  the  exercise  of  reasonable  diligence,  and  reasonable 
diligence  implies,  as  between  the  employer  and  employ^,  such  watch- 
fblness,  caution,  and  foresight  as,  under  all  the  circumstances  of  the 

^  A  psrt  of  the  etae  is  omitted. 
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particular  service,  a  corporation  controlled  by  careful,  prudent  officers 
ought  to  exercise. 

These  observations  meet,  in  part,  the  suggestion  made  by  counsel 
that  ordinary  care  in  the  employment  and  retention  of  railroad  em« 
ploy^s  means  only  that  degree  of  diligence  which  is  customary,  or  is 
sanctioned  by  the  general  practice  and  usage,  which  obtains  among 
those  intrusted  with  the  management  and  control  of  railroad  property 
and  railroad  employes.  To  this  view  we  cannot  give  our  assent. 
There  are  general  expressions  in  adjudged  cases,  which  apparently  sus- 
tain the  position  taken  by  counsel.  But  the  reasoning  upon  which 
those  cases  are  based  is  not  satisfactory,  nor,  as  we  think,  consistent 
with  that  good  faith  which,  at  all  times,  should  characterize  the  inter- 
course between  officers  of  railroad  corporations  and  their  emploj'^s.  It 
should  not  be  presumed  that  the  emplo3'^s  sought  or  accepted  ser^'ice 
upon  the  implied  understanding  that  the}'  would  exercise  less  care  than 
that  which  prudent  and  humane  managers  of  railroads  ought  to  observe. 
To  charge  a  brakeman,  when  entering  the  service  of  a  railroad  com- 
pany, with  knowledge  of  the  degree  of  care  generally  or  usuallj'  ob- 
served by  agents  of  railroad  corporations  in  the  selection  and  retention 
of  telegraphic  operators  along  the  line  traveraed  by  trains  of  cars  —  a 
branch  of  the  company's  service  of  which  he  can  have  little  knowledge, 
and  with  the  employes  speciallj^  engaged  therein  he  can  ordinarily 
have  little  intercourse  —  is  unwarranted  by  common  experience.  And 
to  say,  as  matter  of  law,  that  a  railroad  corporation  discharged  its 
obligation  to  an  employ^  —  in  respect  of  the  fitness  of  co-employes 
whose  negligence  has  caused  him  to  be  injured  —  by  exercising,  not 
that  degree  of  care  which  ought  to  have  been  observed,  but  only  such 
as  like  corporations  are  accustomed  to  observe,  would  go  far  towards 
relieving  them  of  all  responsibility  whatever  for  negligence  in  the  selec- 
tion and  retention  of  incompetent  servants.  If  the  general  practice  of 
such  corporations  in  the  appointment  of  servants  is  evidence  which  a 
jury  ma}^  consider  in  determining  whether,  in  the  particular  case,  the 
requisite  degree  of  care  was  observed,  such  practice  cannot  be  taken  as 
conclusive  upon  the  inquiry  as  to  the  care  which  ought  to  have  been 
exercised.  A  degree  of  care  ordinaril}-  exercised  in  such  matters  may 
not  be  due,  or  reasonable,  or  proper  care,  and  therefore  not  ordinary 
care,  within  the  meaning  of  the  law.  •  •  •  Judgment  affirmed.^ 


SHELDON  V.  THE  HUDSON  RIVER  RAILROAD  COMPANY. 
Court  of  Appeals  of  the  State  of  New  York.    1856. 

[Eqxnied  14  N.  V.  218.] 

The  action  was -to  recover  the  value  of  a  building  called  the  mill- 
house  and  its  contents,  which  stood  upon  the  plaintiflTs  premises  in 
Greenburgh,  Westchester  County,  about  sixty-seven  feet  ftx)m  the  track 

1  See  ThompeoQ  v,  Gaffey,  62  Neb.  817 ;  McNemey  v.  Beading,  150  Pa.  611.  —  £d« 
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of  the  defendants'  railroad.  The  complaint  alleged  that  in  February, 
1852,  the  defendants  so  carelessly  and  unskilfully  ran  and  managed  a 
locomotive  steam-engine,  which  was  imperfectly,  unskilfully,  and  negli- 
gently constracted,  over  their  road,  that  sparks  and  coals  of  fire  escaped 
from  the  engine  and  communicated  fire  to  the  building,  which,  with  its 
contents,  was  consumed.  The  answer  denied  the  complaint.  The 
cause  was  tried  before  Justice  S.  B.  Strong  and  a  jury,  at  the  West- 
chester County  circuit,  and  the  plaintiff  was  nonsuited.  The  plaintiff 
made  a  bill  of  exceptions,  and  on  appeal  the  Judgment  was  affirmed  at 
a  general  term  in  the  Second  District.  The  plaintiff  appealed  to  this 
court.  The  only  question  decided  by  this  court  was  an  exception  to  the 
exclusion  of  evidence  offered  by  the  plaintiff.  This  question  is  stated 
in  the  opinion,  by  Denio,  C.  J. 

JS.  jE.  Xjyoriy  for  the  appellant. 

J,  Thompson,  for  the  respondents. 

Denio,  C.  J.  The  plaintiff  owned  and  possessed  a  building,  used  as 
a  storehouse,  in  Greenburgh,  Westchester  County,  standing  on  the  east- 
erly side  of  the  defendants'  railroad,  and  about  sixty-seven  and  one- 
half  feet  from  the  track.  It  was  in  the  charge  of  two  of  the  plaintiffs 
servants.  The  outer  doors  were  kept  locked,  and  no  fire  was  used  in 
it  On  the  7th  February,  1852,  it  took  fire  and  was  consumed.  It 
was  proved  that,  about  twenty-five  minute?  before  the  fire  was  discov- 
ered, a  train  of  cars  of  the  defendants,  drawn  by  a  locomotive  engine 
called  the  Oneida,  passed  the  place.  On  the  first  floor  of  the  building 
there  was  a  parcel  of  shavings  and  a  quantity  of  lumber,  and  some  of 
the  glass  in  the  windows  of  that  story  had  been  broken.  As  I  under- 
stand the  testimony,  the  place  where  the  fire  was  first  seen  was  on  this 
floor,  and  not  far  from  one  of  the  windows.  Having  proved  these  facts, 
and  that  the  day  on  which  the  fire  took  place  was  windy,  the  direc- 
tion of  the  wind  being  towards  the  building,  and  the  persons  in  charge 
having  sworn  that  no  person,  to  their  knowledge,  had  been  in  it  during 
that  day,  the  plaintiff  proposed  to  prove,  by  a  witness  who  lived  close 
to  the  railroad  and  about  one-fourth  of  a  mile  from  the  building,  that 
shortly  before  it  was  burned  he  had  seen  sparks  and  fire  thrown,  from 
the  engines  used  by  the  defendants  in  running  their  trains,  through  the 
witness'  premises,  a  greater  distance  than  this  building  stood  tvom  the 
track  of  the  railroad,  and  that  he  had  picked  up  fh>m  the  track,  after 
the  passage  of  the  trains,  lighted  coals  more  than  two  inches  in  length. 
The  evidence  was  objected  to  by  the  defendants'  counsel  and  excluded 
by  the  court.  The  plaintiff's  counsel  excepted.  The  plaintiff  also  gave 
evidence  which,  as  his  counsel  insists,  tended  to  show  that  the  engines 
used  by  the  defendants  lacked  some  apparatus  which  was  in  use  upon 
some  other  locomotive  engines,  and  which  rendered  the  latter  less  liable 
to  communicate  fire  to  substances  at  the  side  of  the  road  than  those 
which  were  without  that  apparatus.  The  Judge,  in  the  first  instance, 
denied  a  motion  made  by  the  defendants  for  a  nonsuit ;  but  after  the 
defendants  had  proceeded  at  some  length  in  the  examination  of  wit- 


254  SHELDON   V.  THE  HUDSON  RIVER   RAILROAD  GO.      [CHAP.  IJ. 

nesses  in  their  behalf,  he  stopped  the  fUrther  examination  of  a  witness 
and  nonsuited  the  plaintiff. 

It  is  argued  by  the  defendants'  counsel  that  the  evidence  offered  and 
rejected  was  too  remote  and  indefinite  to  have  a  just  influence  upon  the 
particular  question  in  issue  in  the  case ;  that  it  did  not  refer  to  an}*  par- 
ticular engine,  and  that  it  may  be  that  the  one  which  ran  past  the  plain- 
tiflTs  premises,  just  before  the  discovery  of  the  fire,  was  quite  a  different 
one  from  those  which  scattered  fire  on  the  occasion  to  which  the  evi- 
dence offered  would  apply.  This  argument  is  not  without  force ;  but 
at  the  same  time  I  think  it  is  met  by  the  peculiar  circumstances  of  this 
case.  These  engines  run  night  and  daj*,  and  with  such  speed  that  no 
particular  note  can  be  taken  of  them  as  they  pass.  Moreover,  there  is 
such  a  general  resemblance  among  them,  that  a  stranger  to  the  business 
cannot  readily  distinguish  one  from  another.  It  will,  therefore,  gene- 
rally happen  that  when  the  propert}'  of  a  person  is  set  on  fire  by  an 
engine,  the  owner,  though  he  may  be  perfectly  satisfied  that  it  was 
caused  bj*  an  engine,  and  may  be  able  to  show  facts  sufi^cient  legiti- 
mately to  establish  it,  3'et  he  may  be  utterly  ignorant  what  particular 
engine,  or  even  what  particular  train  did  the  mischief.  It  would  be, 
practically,  quite  impossible  by  any  inquiries  to  find  out  the  offending 
engine,  for  a  large  proportion  of  those  owned  by  the  company  are  con- 
stantly in  rapid  motion.  The  business  of  running  the  trains  on  a  rail- 
road supposes  a  unity  of  management  and  a  general  similarity  in  the 
fashion  of  the  engines  and  the  character  of  the  operation.  I  think, 
therefore,  it  is  competent /^rima /acta  evidence,  for  a  person  seeking  to 
establish  the  responsibility  of  the  company  for  a  burning  upon  the  track 
of  the  road,  after  refuting  every  other  probable  cause  of  the  fire,  to  show 
that,  about  the  time  when  it  happened,  the  trains  which  the  company 
was  running  past  the  location  of  the  fire  were  so  managed  in  respect  to 
the  furnaces  as  to  be  likely  to  set  on  fire  objects  not  more  remote  than 
the  property  burned.  It  is  presumed  to  be  in  the  power  of  the  com- 
pany, which  has  intimate  relations  with  all  its  engineers  and  conduct- 
ors, to  controvert  the  fact  sworn  to  if  it  is  untrue,  or,  if  true  in  a 
particular  instance,  that  it  was  not  so  in  respect  to  the  engines  which 
passed  the  place,  at  a  proper  time,  before  the  occurrence  of  the  fire. 
The  effect  of  the  evidence  would  only  be  to  shift  the  onus  probandi 
upon  the  company,  and  that,  under  the  circumstances  of  this  case, 
seems  to  me  to  be  unavoidable.  The  rule  respecting  the  ofitta  often 
depends  upon  the  special  circumstances  of  the  case,  and  it  not  un- 
frequently  happens  that  a  party  is  obliged  to  establish  a  negative 
proposition.  (C.  &  Hill's  Notes,  490,  and  cases.)  For  instance,  if 
it  were  proved  to  be  universally  true  that  the  engines  on  the  defend- 
ants' road  scattered  fire  upon  botli  sides,  so  as  to  endanger  property 
as  near  the  track  as  this  building  was,  and  it  was  established,  as  was 
done  in  this  case,  that  the  property  claimed  to  have  been  set  on  fire  by 
the  negligence  of  the  defendants  was  actually  burned  without  any  known 
cause  or  circumstance  of  suspicion  besides  the  engines ;  it  would  clearly 
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be  incumbent  on  the  defendants  to  show  that  the}*  were  not  the  cause. 
The  present  case  is  only  less  strong  in  degree.  It  was  offered  to  be 
shown  that  a  practice  on  the  part  of  the  company,  which  would  have 
endangered  this  building,  was  indulged  in  about  the  time  and  near  the 
place  where  the  building  was  burned.  That  fact  rendered  it  probable 
to  a  certain  degree  that  the  injury  was  attributable  to  that  cause,  but  it 
left  it  in  the  power  of  the  defendants  not  only  to  controvert  the  evidence 
generally,  but  to  show  that  the  special  facts  applicable  directly  to  the 
occurrence  of  the  fire  were  such  as  to  overcome  the  general  inference 
from  the  plaintiff's  evidence,  and  avoid  the  presumption  which  that  evi- 
dence created.  I  am  of  opinion  therefore  that  the  Judge  erred  in  this 
ruling. 

The  evidence  excluded  had  a  bearing  upon  both  branches  of  the  case 
which  the  plaintiff  undertook  to  establish.  It  not  only  rendered  it  prob- 
able that  the  fire  was  communicated  from  the  furnace  of  one  of  the  de- 
fendant's engines,  but  it  raised  an  inference,  of  some  weight,  that  there 
was  something  unsuitable  and  improper  in  the  construction  or  manage- 
ment of  the  engine  which  caused  the  fire. 

It  is  unnecessary  to  express  an  opinion  upon  the  case  as  it  stood, 
without  the  evidence  of  which  the  plaintiff  was  deprived.  It  may  be 
that,  when  the  case  is  tried  upon  the  principle  indicated,  it  will  present 
no  question  or  a  very  different  one  from  that  which  is  now  before  us. 

The  judgment  must  be  reversed,  and  there  must  be  a  new  trial. 

[The  concurring  opinion  of  Hubbard,  J.,  is  omitted.] 

A.  S.  Johnson,  Selden,  and  Mitchell,  JJ.,  concurred. 

CoMSTOCK,  T.  A.  Johnson,  and  Wright,  dissented. 

Judgment  reversedA 

GRAND  TRUNK  RAILROAD   CO.   v.  RICHARDSON  bt  al. 
SupBRMK  Court  of  the  Unitkd  States.     1875. 

[Reported  91  U,  S.  454.^ 

Ebbob  to  the  Cireuit  Court  of  the  United  States  for  the  District  of 
Vermont. 

This  is  an  action  by  the  defendants  in  error  to  recover  damages  for 
the  destruction  of  their  saw-mill,  lumber-shed,  store,  boarding-house, 
manufactured  lumber,  and  other  personal  property,  by  fire,  alleged  to 
have  been  communicated  by  a  locomotive  engine  of  the  plaintiff  in  error 
on  the  seventh  day  of  June,  1870.  .  .  . 

The  evidence  tended  to  show  that  the  fire  was  communicated  from 
one  of  two  locomotive  engines  belonging  to  the  plaintiff  in  error,  the 
first  drawing  a  passenger  train  westerly,  passing  about  half-past  one 
o'clock  in  the  afternoon  the  mill  of  the  defendants  in  eiTor ;  and  the 
other  drawing  a  freight  train  easterly,  passing  it  about  four  o'clock  the 

1  See  Danning  r.  Me.  Cent  E.  R.  Co.,  91  Me.  87  ;  Matthews  p.  Mo.  Pac.  R.  Co.,  142 
Mo.  645 ;  Brown  v.  Benson,  101  Oa.  15S  ;  Mo.,  etc.  R.  Co.  v.  Wilder,  68  S.  W.  Rep. 
490  (Ind.  Tcr.  1899) ;  First  Nat.  B'k  v.  Uka  Erie  Co.,  174  III.  36.  —  Ed. 

*  A  part  of  the  case  is  omitted. 
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same  afternoon.  The  mill  and  other  property  were  situated  in  the  town 
of  Brunswick,  Essex  County,  Vt.,  about  five  miles  westerly  from  North 
Stratford  Station^  on  the  Connecticut  River,  in  New  Hampshire,  and 
about  twelve  miles  easterly  from  the  Island  Pond  Station,  iu  Vermont. 

One-half  to  three-fourths  of  an  hour  after  the  last-mentioned  train 
passed  by  the  mill,  the  fire  was  discovered  burning  on  the  westerly  end 
of  a  covered  railroad-bridge,  which  was  one  hundred  and  ten  feet  long. 
Witnesses  testified,  in  substance,  that  a  strong  wind  was  blowing  at  the 
time,  which  carried  the  fire  through  the  bridge  with  great  rapidit}*,  con- 
suming it  entirely,  and  setting  on  fire  the  saw-mill,  the  north-westerly 
corner  of  which  was  located  within  twelve  or  fifteen  feet  of  the  south- 
easterly comer  of  the  bridge,  and  about  the  same  distance  from  the  main 
track  of  the  railroad ;  that  it  was  a  verj'  dr}'  time,  and,  b}-  reason  of  the 
wind  blowing  the  fire  through  and  from  the  bridge,  it  caught  upon  the 
saw-mill  and  consumed  it,  and  was  blown  and  carried  thence  to  the  other 
buildings  and  property  sued  ibr,  consuming  the  same.  .  •  . 

The  jury  returned  a  verdict  for  $22,819.12  damages.  The  company 
moved  to  set  aside  the  verdict  and  grant  a  new  trial  for  reasons  set 
forth  iu  the  bill  of  exceptions ;  which  motion  was  oven-uled,  and  the 
company  excepted. 

Mr.  Oeorge  A.  £ifigham  and  Mr,  Osaian  Ray  for  the  plaintiff  in 
error. 

Mr,  Hdlbert  E,  Paine^  for  the  defendants  in  error. 

Mr.  Justice  Strong  delivered  the  opinion  of  the  court.  .  .  . 

The  second  assignment  of  error  is,  that  the  court  excluded  testimony 
offered  by  the  defendant  to  show  that  the  usual  practice  of  railroad 
companies  in  that  section  of  the  country  was  not  to  employ  a  watch- 
man for  bridges  like  the  one  destroyed.  It  is  impossible  for  us  to  see 
any  reason  why  such  evidence  should  have  been  admitted.  The  issue 
to  be  determined  was,  whether  the  defendant  had  been  guilty  of  negli- 
gence ;  that  is,  whether  it  had  failed  to  exercise  that  caution  and  dili- 
gence which  the  circumstances  demanded,  and  which  prudent  men 
ordinarily  exercise.  Hence  the  standaixl  by  which  its  conduct  was 
to  be  measured  was  not  the  conduct  of  other  railroad  companies  in 
the  vicinit}';  certainly  not  their  usual  conduct  Besides,  the  degree 
of  care  which  the  law  requires  in  order  to  guard  against  injury  to 
others  varies  greatly  according  to  the  circumstances  of  the  case. 
When  the  fire  occurred  which  caused  the  destruction  of  the  plaintiff's 
buildings,  it  was  a  very  dry  time,  and  there  was  a  high  wind.  At 
such  a  time,  greater  vigilance  was  demanded  than  might  ordinarilj* 
have  been  required.  The  usual  practice  of  other  companies  in  that 
section  of  the  country  sheds  no  light  upon  the  duty  of  the  defendant 
when  running  locomotives  over  long  wooden  bridges,  in  near  proximity 
to  frame  buildings,  when  danger  was  more  than  commonly  imminent. 

The  thii*d  assignment  of  error  is,  that  the  plaintiffs  were  allowed  to 
prove,  notwithstanding  objection  by  the  defendant,  that,  at  various 
times  during  the  same  summer  before  the  fire  occurred,  some  of  the 
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defendant's  locomotives  scattered  fire  when  going  past  the  mill  and 
bridge,  without  showing  that  either  of  those  which  the  plaintiffs' 
claimed  communicated  the  fire  was  among  the  number,  and  without 
showing  that  the  locomotives  were  similar  in  their  make,  their  state 
of  repair,  or  management,  to  those  claimed  to  have  caused  the  fire 
complained  of.  The  evidence  was  admitted  after  the  defendant's  case 
had  closed.  But,  whether  it  was  strictly  rabntting  or  not,  if  it  tended 
to  prove  the  plaintiffs'  case,  its  admission  as  rebutting  was  within  the 
discretion  of  the  court  below,  and  not  reviewable  here.  The  question, 
therefore,  is,  whether  it  tended  in  an}'  degree  to  show  that  the  burning 
of  the  bridge,  and  the  consequent  destruction  of  the  plaintiff's  property-, 
were  caused  by  any  of  the  defendant's  locomotives.  The  question  has 
often  been  considered  by  the  courts  in  this  country  and  in  England ; 
and  such  evidence  has,  we  think,  been  generally  held  admissible,  as 
tending  to  prove  the  poasibHity,  and  a  consequent  probability,  that 
some  locomotive  caused  the  fire,  and  as  tending  to  show  a  negligent 
habit  of  the  ofiScers  and  agents  of  the  railroad  company.  Piggot  v. 
R.  R.  Co,,  3  M.  6.  db  S.  229  ;  Sheldon  v.  R.  R.  Co.,  U  N.  Y.  218 ; 
JF^ieldv.  R.  R.Co.,S2  Id.  839  ;  Webb  v.  72.  R.  Co.,  49  Id.  420 ;  Cleave- 
land  V.  R.  R.  Co.,  42  Vt.  449 ;  R.  R.  Co.  v.  WtUiams,  42  liL  3&8 ; 
Smith  y.  R.  R.  Co.,  10  R.  G.  22  )  Longabaugh  v.  R.  R.  Co.,  4  Nev. 
811.  There  are,  it  is  true,  some  cases  that  seem  to  assert  the  opposite 
rule.  It  is,  of  course,  indirect  evidence,  if  it  be  evidence  at  all.  In 
this  case  it  was  proved  that  engines  run  by  the  defendant  had  crossed 
the  bridge  not  long  before  it  took  fire.  The  particular  engines  were 
not  identified ;  but  their  crossing  raised  at  least  some  prob^ibility,  in 
the  absence  of  proof  of  any  other  known  cause,  that  they  caused  the 
fire ;  and  it  seems  to  us,  that  under  the  circumstances,  this  probability 
was  strengthened  by  the  fact  that  some  engines  of  the  same  defendant, 
at  other  times  during  the  same  season,  had  scattered  fire  during  their 
passage.    We  cannot^  therefore,  sustain  this  assignment.  .  .  . 

The  judgment ««,  therefore,  affirmed. 


REGINA  V.  ODDY. 
Court  fob  Cbowk  Cases  Reserved.    1851. 

[Reporkd  2  Den.  C.  C,  864.] 

The  defendant  was  indicted  for  felony,  at  the  Leeds  Borough  Sessions, 
holden  before  the  Recorder  of  that  borough,  on  the  drd  of  April,  a.  d. 
1851.  The  indictment  contained  three  counts.  The  first  count  charged 
the  defendant  with  breaking  a  warehouse,  and  stealing  therein,  on  the 
8rd  of  March,  a.  d.  1851,  fifty  yards  of  woollen  doth,  value  10/.,  the 
property  of  Isaac  Boocock  in  the  said  warehouse ;  the  second  count 
chiuged  a  simple  larcency  of  the  same  property,  on.  the  same  day  and 

17 
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year ;  the  third  count  charged  that  the  defendant,  on  the  same  day  and 
year,  feloniously  received  the  same  property,  knowing  it  to  have  been 
stolen. 

To  all  these  counts,  the  defendant  pleaded  not  guilty-,  and  issue  was 
joined  on  the  part  of  the  Crown. 

At  the  trial,  it  was  proved  that  the  cloth  mentioned  in  the  indict* 
ment,  had  been  stolen  in  the  night,  between  the  2nd  and  3rd  of  March, 
A.  D.  1851,  from  a  mill,  and  was  the  property  of  the  party  named  on 
that  behalf  in  the  indictment.  It  was  fuither  proved,  that  the  defendant 
was  found  in  possession  of  it  on  the  10th  of  March,  a.  d.  1851,  un- 
der circumstances  which,  it  was  suggested,  showed  an  attempt  to  con« 
ceal  the  possession.  It  was  further  proved,  that  the  defendant,  upon 
the  cloth  being  discovered  in  his  possession,  declared  that  he  had  ob- 
tained the  cloth  from  a  woman,  who  was  called  as  a  witness  at  the  trials 
on  the  pai*t  of  the  prosecution^  and  who  swore  that  it  had  not  been 
obtained  from  her. 

The  counsel  for  the  prosecution  proposed  further  to  prove,  that  the 
defendant's  house  had  been  searched  within  an  hour  after  the  property 
named  in  the  indictment  was  found  in  his  possession,  and  that  upon 
this  search,  two  other  pieces  of  cloth  were  found  in  the  house ;  and  also 
that  on  the  13th  of  December,  a.  d.'1850,  the  defendant  had  been  in 
possession  of  two  more  pieces  of  cloth,  and  that  these  four  pieces  of  cloth 
had  been  stolen  in  the  night  between  the  4th  and  5th  of  December,  a.  d. 
1850,  from  another  mill,  and  were  the  property  of  different  owners,  no 
one  of  whom  was  connected  with  the  owner  of  the  cloth  mentioned  in 
the  indict(ncnt. 

The  counsel  for  the  defendant  objected  to  the  reception  of  this 
evidence.  .  .  . 

The  Recoixler  received  the  disputed  evidence  without  requiring  an 
abandonment  of  either  of  the  first  two  counts,  and  in  summing  up,  told 
the  jury  not  to  applj'  it  to  either  of  the  first  two  counts ;  but  he  told 
them  that  it  was  evidence  of  guilty  knowledge  under  the  third  count, 
without  desiring  them  not  to  take  it  into  consideration,  unless  they  be- 
lieved that  the  four  ends  of  cloth,  or  some  or  one  of  them,  were  or 
was  delivered  to  the  defendant,  or  stolen  bj*  the  person  who  delivered 
to  the  defendant  the  cloth  mentioned  in  the  indictment,  or  that  any 
of  the  four  pieces  of  cloth  was  delivered  to  the  defendant  at  the  same 
time,  or  stolen  from  the  same  person,  with  the  cloth  mentioned  in  the 
indictment 

The  jury  found  the  defendant  not  guilty  on  the  first  count ;  not  guilty 
on  the  second  count ;  guilty  on  the  third  count. 

The  defendant  was  sentenced  to  be  transported  for  seven  years,  but 
execntion  of  the  judgment  was  respited,  and  the  defendant  committed 
to  prison  until  the  questions  hereafter  mentioned  should  have  been  con- 
sidered and  decided. 

The  questions  for  the  opinion  of  this  Court  are,  whether,  under  the 
circumstances  above  mentioned,  — > 
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First,  the  disputed  evidence  was  receWable ; 

Secondly,  whether  the  direction  to  tlie  jur}*  was  correct. 

On  the  3rd  May,  this  case  was  argued  bj*  Pickering  for  the  Crown. 

[Parts  of  the  argument,  and  the  oolloqu}'  with  the  judges  are  retained.] 

Aldebsok,  B.  —  In  Ji.  v.  Sirrell^  tried  before  my  Brother  Talfourd 
and  myself  at  Liverpool  the  last  Winter  Assizes,  there  was  evidence 
of  other  stolen  articles  being  found  in  the  house,  and  that  circum- 
stance was  offered  in  evidence  on  the  part  of  the  prosecution,  but  we 
rejected  it. 

Pickering.  In  J?,  v.  Mansjield^  C.  &  M.  140,  the  possession  by  the 
prisoner  of  other  articles,  found  under  circumstances  which  raised  a 
presumption  that  they  were  stolen,  was  allowed  to  be  proved,  though 
it  was  not  shown  from  whom  they  were  stolen. 

CoLEUDOE,  J.  —  You  cannot  shut  out  evidence  of  any  other  property 
having  been  found  in  the  possession  of  the  prisoner  at  the  time  of  a 
search  being  made. 

Pickering.  The  property  here,  to  which  the  evidence  objected  to  re* 
lated,  was  shown  to  have  been  in  the  possession  of  the  prisoner ;  but 
the  question  is,  whether  you  may  not  go  further,  and  prove  that  such 
property  was  stolen. 

Aldersoh,  B.  —  May  3'ou  not  aa  well  contend  that  on  an  indictment 
for  bufglary,  which  necessarily  avers  an  intent  to  steal  (or  to  do  some 
felonious  act),  you  may  show  that  the  prisoner  committed  another 
burglary,  in  order  to  show  his  intention  to  steal,  Ac.?  .  •  . 

Lord  Campbell,  C.  J»  —  The  moral  weight  of  such  evidence,  in  any 
individual  case,  would  no  doubt  be  very  great ;  but  the  law  is  a  system 
of  general  rules ;  and  it  does  not  admit  such  evidence,  because  of  the 
inconvenience  which  would  result  from  it 

Pickering.  But  in  several  analogous  cases  the  law  does  admit  such 
evidence,  notwithstanding  the  inconvenience ;  and  there  the  inconven* 
ienee,  which  is  confessedly  the  onlj*  ground  of  exclusion,  is  tolerated 
in  order  that  justice  may  not  be  defeated.  The  inconvenience  is  put 
upon  two  grounds :  First,  that  of  the  prisoner  being  taken  by  surprise ; 
Secondly,  of  many  different  issues  being  raised. 

Lord  Campbell,  C.  J.  —  Yes.    That  is  so.  .  .  • 

Aldebsok,  B.  — But  here  one  robber}'  was  in  March,  and  the  other  in 
December  previous.  Can  you  mention  any  case  wliere  evidence  has 
been  admitted  of  a  transaction  which  took  place  three  months  before  the 
time  to  which  the  indictment  relates? 

Pickering.  Yes.  In  BalPe  Ca$e^  R«  Sb  R.  182,  the  former  uttering, 
of  which  evidence  was  given  to  show  a  guilty  knowledge,  took  place 
about  three  months  before  the  offence  charged  in  the  indictment.  But 
the  interval  of  time  which  may  have  elapsed  between  the  previous  of- 
fence, which  is  offered  in  evidence,  and  the  one  charged,  cannot  affect 
the  question.  It  can  only  affect  the  weight  of  the  evidence^  ^not  its 
admissibility.  In  Whikg'e  Case^  2  Leach,  988,  Lord  Ellenborongh, 
C.  J.  9  says,  *'True  it  is  that  the  more  detached  the  previous  utterings 
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are  in  poiot  of  time  the  less  relation  they  will  bear  to  the  particular 
uttering  stated  in  the  indictment ;  and  when  they  are  so  distant,  the  onl}' 
question  that  can  be  made  is,  whether  they  are  sufficient  to  warrant  the 
jury  in  making  any  inference  from  them  as  to  the  guilty  knowledge  of 
the  prisoner,  but  it  would  not  render  the  evidence  inadmissible.  Cir- 
cumstances of  this  kind  may  produce  such  strong  evidence  as  to  leave 
no  doubt  as  to  the  prisoner's  knowledge  that  these  notes  were  forged." 
The  admissibilit}'  of  such  evidence  too  is  not  confined  to  previous  utter- 
ings  of  the  coin  of  the  realm,  or  of  Bank  of  England  notes,  or  notes 
belonging  to  the  same  bank.  Evidence  has  been  admitted  of  a  previous 
uttering  of  a  note  of  one  private  bank  in  order  to  show  a  guilty  knowl- 
edge at  the  time  of  uttering  a  note  of  another  private  bank.  H.  v.  Ktrk- 
ioood,  Lewis,  C.  C.  103.  So  in  Ball's  Casey  1  Moo.  C.  C.  470,  in  order 
to  show  that  the  prisoner  uttered  a  Polish  note  with  a  guilty  knowledge^ 
evidence  was  given,  —  not  that  he  had  previouslj*  uttered  another  Polish 
note,  or  any  other  Polish  note  at  all,  but  that  he  had  previously  agi*eed 
to  make  and  deliver  to  a  person  some  forged  Austrian  notes,  which  were 
never  in  fact  made. 

Alderson,  B.  —  May  3'ou  not  say,  that  at  an}'  rate  one  act  of  utter- 
ing is  similar  to  another  act  of  uttering? 

Pickering.  Not  in  an}'  other  sense  than  j'ou  can  say,  that  one  act 
of  receiving  stolen  clotli  is  similar  to  another  act  of  receiving  stolen 
cloth :  but  Baits  Case  shows,  that  the  rule  respecting  the  admission  of 
such  evidence  is  not  so  confined ;  so  also  in  B.  v.  Hough^  R.  &  R. 
120^  the  possession  of  other  bills  of  exchange,  forged  in  names  differ- 
ent from  the  one  in  the  bill,  which  was  the  subject  of  the  indictment, 
was  admitted  to  prove  the  guilty  knowledge.  If  in  such  cases  justice 
is  not  permitted  to  be  defeated  by  the  argument  drawn  from  the  incon- 
venience of  raising  different  issues,  why  should  it  in  the  prasent  case  ? 
In  order  to  prove  motive,  you  are  allowed  in  other  cases  to  give  evi- 
dence of  other  felonies  than  the  one  charged,  as  in  murder.  B.  v. 
Clewes,  4  C.  &  P.  221 ;.  B.  v.  Yokes,  R.  &  R.  531. 

Lord  Campbell,  C.  J.  — But  there  the  other  felony  was  shown  to 
have  some  connection  with  the  felony  charged. 

Pickering.  In  a  case  of  receiving,  to  what  extent  is  it  necessar}' 
to, show  a  connection  between  the  facts  offered  to  prove  the  guilty 
knowledge  and  the  offence  charged?  Is  the  rule  to  be  confined  to  cases 
which  arc  in  all  particulars  identical  with  Dunn's  Case;  or  is  the  evi- 
dence admissible,  if  the  goods  have  been  received  from  the  same  per- 
son, though  stolen  from  a  different  person,  or  at  a  different  time?  or 
will  it  be  admissible  if  the  other  articles  were  only  stolen  from  the  same 
person,  though  received  fh>m  a  different  one,  or  at  a  different  time?  In 
civil  cases  this  evidence  has  been  admitted  to  show  knowledge  of  a 
forgery.  Gibson  v.  Hunter,  2  H.  Bl.  288.  There  in  order  to  prove, 
among  other  things,  that  the  defendant  knew  that  the  bill,  on  which  the 
action  was  brought,  contained,  at  the  time  of  his  acceptance  of  it,  the 
name  of  a  fictitious  payee,  evidence  was  held  admissible  by  the  House 
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of  Lords^  to  show  that  the  defendant  had  accepted  other  bills  which 
contained  the  names  of  other  pnj'ees,  all  of  which  were  fictitious. 

Lord  Campbell,  G.  J.  —  In  m}*  opinion,  thera  was  no  more  ground 
for  admitting  the  evidence  under  the  third  count  than  under  the  first  or 
second.  Under  the  two  latter,  it  would  have  been  evidence  of  the 
prisoner  being  a  bad  man,  and  likely  to  commit  the  offences  there 
charged.  But  the  English  law  does  not  permit  the  issue  of  cnminal 
trials  to  depend  on  this  species  of  evidence.  So  under  the  third  count, 
the  evidence  would  only  show  the  prisoner  to  be  a  bad  man ;  it  would 
not  be  direct  evidence  of  the  particular  fact  in  issue ;  viz.,'  that  at  the 
time  of  his  receiving  these  specific  aiticles  he  knew  them  to  be  stolen. 
The  cases  of  uttering  with  a  guilty  knowledge  certainly  go  very  far,  and 
I  should  be  very  unwilling  to  apply  their  principle  generally  to  the  crim- 
inal law.  One  ground  upon  which  the  evidence  has  been  held  admis- 
sible there  may  be  that  the  prisoner  might  be  supi)Osed  from  previous 
Qtterings  of  forged  notes,  dec,  to  have  acquired  a  knowledge  of  what 
is  a  forged  document,  and  what  is  not  But  if  that  be  so,  there  is  no 
analogous  scienter  in  this  case.  I  agree  in  the  view  taken  b^*  my  Brothers 
Alderson  and  Talfourd  in  SirreWs  Case. 

Alderson,  B.  —  I  am  also  of  opinion,  that  this  evidence  was  inad- 
missible. One  reason  why  such  evidence  has  been  held  to  be  admis- 
sible in  charges  of  uttering,  ma}*  be,  that  one  act  of  uttering  a  foiled 
note  or  bill  may  be  said  to  be  similar  to  another  act  of  uttering  a  forged 
note  or  bill.  And  so  it  is  clear  that  the  act  received  in  evidence,  is  of 
the  same  nature  as  that  which  it  is  admitted  to  explain.  But  here  the 
evidence  merely  went  to  show  that  the  prisoner  was  in  possession  of 
other  property  which  had  been  stolen  in  the  previous  December,  and  not 
that  he  had  received  such  property  knowing  it  to  be  stolen.  Now  the 
mere  possession  of  stolen  property  is  evidence,  prima  facie,  not  of  re- 
ceiving, but  of  stealing ;  and  to  admit  such  evidence  in  the  present  case, 
would  be  to  allow  a  prosecutor,  in  order  to  make  out  that  a  prisoner  had 
received  property  with  a  guilty  knowledge,  which  had  been  stolen  in 
March,  to  show  that  the  prisoner  bad  in  the  December  previous  stolen 
some  other  property  fi*om  another  place,  and  belonging  to  other  persons. 
In  other  words,  we  are  asked  to  say,  that  in  order  to  show  that  the 
prisoner  had  committed  one  felony,  the  prosecutor  may  prove  that  he 
committed  a  totally  different  felony  some  time  before.  Such  evidence 
cannot  be  admissible. 

CoLBBipoE,  J.,  Platt,  B.,  and  Talfourd,  J.,  concurred.^ 

^  For  statntory  changes  in  England,  see  Stopben,  Dig.  Ev.  Art.  11.  By  a  statute 
of  1871  (34  &  35  Vict  c.  112),  on  a  charge  of  receiving  stolen  goods  or  having  them 
in  possession,  with  guilty  knowledge,  the  fact  of  having  in  possession  other  property 
stolen  within  the  last  twelve  months  is  receivable  to  show  guilty  knowledge.  And  in 
snch  cases,  if  the  stolen  property  is  found  in  the  prisoner's  possession,  evidence  is  re- 
eeivable,  to  show  guilty  knowledge,  that  he  has  been  convicted  within  the  last  four  years 
of  any  offence  involving  fraud  or  dishonesty.  The  prisoner  is  to  have  seven  days'  notioo 
of  the  intention  to  prove  such  previous  conviction.  — Ed. 
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THE  QUEEN  v.  FRANCIS. 
Court  for  Crown  Cases  Reserved.    1874. 

[Beparted  L.  Jt,  2  0.  C.  R.  128.] » 

Case  stated  by  Blackburn,  J. 

The  prisoner  was  iudicted  at  Northampton  Assizes  jointly  with  (me 
Joseph  Roberts.  The  indictment  contained  counts  for  a  conspiracy  to 
defraud^  and  also  a  count  for  an  attempt  to  obtain  money  from  one 
George  Walters  by  false  pretences,  iiiter  alia^  that  a  ring  was  a  dia- 
mond ring ;  and  a  count  for  attempting  to  obtain  monej'  from  Caleb 
Dyer  by  a  similar  false  pretence.  .  .  •  [Both  on  January  8,  1873.] 

Francis'  statement  when  taken,  and  his  defence  at  the  trial,  was  that 
he  did  not  know  that  the  ring  was  false,  he  being  employed,  as  he  said, 
by  Roberts  to  pawn  the  ring,  and  believing  his  assertion  that  it  was  a 
diamond  ring. 

Evidence  was  then  offered,  in  order  to  prove  guilty  knowledge  in 
Francis,  that  he  had  shortly  before  offered  other  false  articles  to  other 
pawnbrokers.  The  learned  judge  admitted  the  evidence,  but  as  the 
cases  relied  on  by  the  prosecution  were  all  cases  either  of  foiigery  or 
uttering  counteifeit  coin,  he  reserved  the  question  whether  on  such  a 
charge  as  this  such  evidence  was  admissible  for  the  purpose  of  proving 
guilty  knowledge. 

A  witness  was  called  who  proved  that  on  the  6th  of  January,  1873, 
at  Bedford,  the  prisoner  Francis  obtained  35«.  from  a  pawnbroker  of 
the  name  of  Lazenbj*,  on  the  pledge  of  a  chain,  represented  hy  him  to 
be  a  gold  chain,  and  that  he  then  gave  a  false  name  and  address.  The 
chain  was  produced  in  court,  and  evidence  was  given  that  it  was  silver 
coated  with  gold,  and  not  worth  35«. 

On  the  same  day,  the  6th  of  Jauuarj',  Francis,  at  Leicester,  offered 
to  a  pawnbroker  called  Stowe,  who  was  called  as  a  witness,  in  pledge 
a  watch  and  a  cluster  ring,  consisting,  as  he  said,  of  diamonds,  and 
asked  for  an  advance  of  £15  upon  them.  The  pawnbroker  refused  to 
advance  anything,  telling  him  the  ring  was  not  a  diamond  ring. 

On  the  same  day  Francis  offered  in  pawn  to  Taylor,  also  called  as  a 
witness,  the  son  of  a  pawnbroker  in  Leicester,  a  watch  and  a  cluster 
ring,  which  he  said  was  a  diamond  rfng,  and  asked  £13  on  them. 
Taylor  thought  the  ring  not  a  diamond  ring,  but  did  not  say  so  to  the 
prisoner.  He  told  him  that  he  could  not  advance  so  much  in  the  ab- 
sence of  his  father,  and  desired  the  prisoner  to  come  again  next  da}*. 
He  did  not  do  so.  The  cluster  ring  mentioned  by  these  two  witnesses 
was  not  produced  in  court,  and  the  only  evidence  that  it  was  false  was 
the  opinion  of  Stowe  and  Taylor  that  it  was  so.  .  .  .  [Verdict  of  guilty.] 

The  question  for  the  opinion  of  the  court  was,  whether  the  evidence 

^  A  part  of  the  case  is  omitted. 
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above  mentioned  was  properly  received  for  the  purpose  of  proving 
guilty  knowledge.  .  .  • 

Hensman^  for  the  prisoner. 

No  counsel  appeared  for  the  prosecution. 

The  judgment  of  the  Court  (Lobd  Colbbidoe,  C.  J.,  Blackburn  and 
Lush,  JJ.,  and  Piqott  and  Cleasby,  BB.)  was  delivered  in  the  Court 
of  Common  Pleas  by 

Lord  Colebidob,  C.  J.  •  .  •  It  seems  clear  upon  principle  that  when 
the  fact  of  the  prisoner  having  done  the  thing  charged  is  proved,  and 
the  only  remaining  question  is,  whether  at  the  time  he  did  it  he  had 
guilty  knowledge  of  the  quality  of  his  act  or  acted  under  a  mistake,  evi- 
dence of  the  class  received  must  be  admissible.  It  tends  to  show  that 
he  was  pursuing  a  course  of  similar  acts,  and  thereby  it  raises  a  pre- 
sumption that  he  was  not  acting  under  a  mistake.  It  is  not  conclusive, 
for  a  man  may  be  many  times  under  a  similar  mistake,  or  may  be  many 
times  the  dupe  of  another ;  but  it  is  less  likely  he  should  be  so  often 
than  once,  and  every  circumstance  which  shows  he  was  not  under  a 
mistake  on  any  one  of  these  occasions  strengthens  the  presumption  that 
he  was  not  on  the  last>  and  this  is  amply  borne  out  by  authority.  In  the 
case  of  Rex  v.  TaUersaUy  mentioned  by  Lord  EUenborough  in  Rex  v. 
Whiley^  2  Lea,  Cr.  C.  983,  the  question  reserved  by  Chambre,  J.,  was 
whether  the  prisoner  had  npt  fhrnished  pregnant  evidence,  and  whether 
the  jury,  from  his  conduct  on  one  occasion,  might  not  infer  his  knowl- 
edge on  another.  The  opinion  of  the  judges  was  that  the  jury  were  at 
liberty  to  make  such  an  inference.  The  cases  in  which  this  has  been 
acted  on  are  most  commonly  cases  of  uttering  forged  documents  or 
base  coins,  but  they  are  not  confined  to  those  cases. 

Now,  in  the  present  case,  the  prisoner  was  tried  on  two  charges  of 
attempting  on  the  8th  of  January,  at  Northampton,  to  obtain  mone}^ 
from  two  different  pawnbrokers  by  the  false  pretence  that  a  worthless 
piece  of  jewelry  consisted  of  real  stones.  Evidence  that  he,  on  the  6th 
of  January,  at  Bedford,  obtained  money  fh>m  another  pawnbroker  on 
the  pledge  of  a  chain  which  he  represented  to  be  gold,  when  it  in  fact 
was  not  gold,  was  surel}*  matter  from  which  the  jury  might  infer  that 
he  was  in  a  course  of  cheating  pawnbrokers  by  knowingly  passing  off 
on  them  false  articles  under  the  pretence  that  they  were  genuine,  and 
that  inference  was  greatly  strengthened  by  the  fact  that  he  at  that  time 
gave  a  false  name,  and  thongh  the  charge  on  which  he  was  tried  was 
for  attempting  to  pass  off  a  false  ring,  the  inference  that  he  had  guilty 
knowledge  is  as  legitimate  as  if  it  had  been  a  second  false  chain.  .  .   . 

Conviction  affirmed,^ 

1  And  80  R.  f>.  Rhodea/rs  L.  T.  Bep.  860  (C.  C  R.  1898)  ;  State  v,  Wilson,  148  Mo. 
^4, 345 ;  Crum  v.  SUte,  47  K.  £.  R.  838  (lud.  1897).  —  £d. 
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COMMONWEALTH  v.  ROBINSON. 
Supreme  Judicial  Court  of  Massachusetts.    188d. 

[Reported  146  Mass.  571.] 

[The  facts  are  given  supra^  146.] 

The  jury  returned  a  verdict  of  guilty ;  and  the  defendant  alleged 
exceptions. 

J.  B,  Goodrich  and  2>.  J^.  Crane,  for  the  defendant. 

A.  J.  Waterman,  Attorney- General  (HI  C\  Blissy  Assistant  Attor- 
Iie3'-General  with  him),  for  the  Commonwealth. 

C.  Allen,  J.  We  have  given  to  this  ease  a  degree  of  attention  com- 
mensurate with  its  importance,  and  have  come  to  the  conclusion  that 
there  was  no  error  in  the  conduct  of  the  trial. 

While  it  is  well  settled  in  this  Commonwealth  that,  on  the  trial  of  an 
indictment,  the  government  cannot  be  allowed  to  prove  other  inde- 
pendent crimes  for  the  purpose  of  showing  that  the  defendant  is  wicked 
enough  to  commit  the  crime  on  trial,  this  rule  does  not  extend  so  far  as 
to  exclude  evidence  of  acts  or  crimes  which  are  shown  to  have  been 
committed  as  part  of  the  same  common  purpose,  or  in  pursuance  of 
it.  CommonweaUh  v.  Jackson,  132  Mass.  16,  18;  Commonwealth  y. 
Blood,  141  Mass.  571,  575.  In  such  cases  there  is  a  distinct  and  sig- 
nificant probative  effect,  resulting  from  the  continuance  of  the  same 
plan  or  scheme,  and  from  the  doing  of  other  acts  in  purauance  thereof. 
It  is  somewhat  of  the  nature  of  threats  or  declarations  of  intention,  but 
more  especially  of  preparations  for  the  commission  of  the  crime  which 
is  the  subject  of  the  indictment  If,  for  example,  it  could  be  shown 
that  a  defendant  had  formed  a  settled  purpose  to  obtain  certain  prop- 
erty, which  could  only  be  got  by  doing  several  preliminary  things,  the 
last  of  which  in  the  order  of  time  was  criminal,  the  government  might 
show,  on  his  trial  for  the  commission  of  that  last  criminal  act,  that  he 
had  formed  the  purpose  to  accomplish  the  result  of  obtaining  the  prop- 
erty, and  that  he  had  done  all  of  tlie  preliminary  things  which  were 
necessary  to  that  end.  This  would  be  quite  plain  if  the  evidence  of  the 
purpose  were  direct  and  clear ;  as  if  a  letter  in  the  defendant's  hand- 
writing should  be  discovered,  stating  in  terms  to  a  confederate  his  pur- 
pose to  obtain  the  property  by  the  doing  of  the  several  successive  acts, 
the  last  of  which  was  the  ciiminal  act  on  trial.  In  such  case,  no  one 
would  question  that  proof  might  be  offered  that  the  defendant  had  done 
all  the  preliminary  acts  referred  to,  which  were  necessary  steps  in  the 
accomplishment  of  his  purpose.  But  such  purpose  may  also  be  shown 
by  circumstantial  evidence.  It  is,  indeed,  usually  the  case  that  inten- 
tions, plans,  purposes  can  only  be  shown  in  this  way.  Express  declara- 
tions of  intention,  or  confessions,  are  comparativel}'  rare ;  and  therefore 
all  the  circumstances  of  the  defendant's  situation,  conduct,  speech, 
silence,  motives  may-  be  considered.    The  plan  itself,  and^theacts 


SECT.  I.]  STATE  V.  BTRD.  265 

done  in  pnreqftnce  of  it  may  all  be^ proved  by  circnmstantial  evidence, 
if  they  are  of  themselves  relevant  and  material  to  the  ease  on  trial. 
And  in  such  a  case  it  makes  no  difference  whether  the  preliminaxy  acts 
are  criminal  or  not ;  otherwise,  the  greater  the  criminal  the  greater  his 
immanit^'.  Snch  preliminary  acts  are  not  competent  because  they  are 
criminal,  l>ut  because  they  are  relevant  to  the  issue  on  trial ;  and  tho 
fact  that  they  are  criminal  does  not  render  them  irrelevant.  Suppose, 
for  further  example,  one  is  charged  with  breaking  a  bank,  and  there  is 
evidence  that  he  had  made  preliminary  examinations  from  a  neighbor- 
ing room ;  the  fact  that  his  occupation  of  such  room  was  accomplished 
by  a  criminal  breaking  and  entering  would  not  render  the  evidence  in- 
competent It  is  sometimes  said  that  such  evidence  may  be  introduced 
where  the  several  crimes  form  part  of  one  entire  transaction ;  but  it  is 
perhaps  better  to  say,  wliere  they  have  some  connection  with  each 
other,  as  a  part  of  the  same  plan,  or  induced  by  the  same  motive.  Pre- 
cedent acts  which  render  the  commission  of  the  crime  charged  more 
easy,  more  safe,  more  certain,  more  effective  to  produce  the  ultimate 
result  which  formed  the  general  motive  and  inducement,  if  done  with 
that  intention  and  purpose,  have  such  a  connection  with  the  crime 
charged  as  to  be  admissible,  though  they  are  also  of  themselves 
criminal. 

We  do  not  understand  that  this  general  view,  stated  thus,  is  di£k 
tinctly  controverted  by  the  counsel  for  the  prisoner,  and  it  is  sup|)orted 
by  a  great  number  of  decisions,  only  a  few  of  which  are  here  cited. 
CammonweaUh  v.  Scott^  123  Mass.  222 ;  Commonwealth  y.  Choate^ 
105  Mass.  451 ;  Swan  v.  Commonwealth^  104  Penn.  St.  218  ;  Ooeresn 
V.  Commonwealth^  99  Penn.  St.  388 ;  JShaffner  v.  Commonwealth,  72 
Penn.  St.  60 ;  Mayer  v.  People,  80  N.  Y.  364,  875.  See  also  Jordan 
V.  Osgood,  109  Mass.  457.  For  cases  where  such  connection  was  not 
shown,  but  where  the  principle  was  recognized,  see  Commonwealth  v« 
Jackson,  132  Mass.  16 ;  State  v.  Lapage,  57  N.  H.  245,  295 ;  People 
V.  Sharp  (opinion  by  Peckham,  J.),  107  N.  Y.  427,  466.  .  .  . 

Exceptions  overruled. 


STATE  V.  BYRD. 
.  Supreme  Court  of  North  Carouna.    1897. 

[Reported  \2l  N.  C.  684.] 

Indictment  for  murder,  tried  before  Adams,  J.,  and  a  jury  at  May 
Term,  1897,  of  Mitchell  Superior  Court.  The  defendant  was  con- 
victed of  manslaughter,  and  appealed. 

Mr.  Zeb  V.  Walser,  Attorney-General,  and  Messrs^  S.  J.  Ervin 
and  W.  C.  Newland,  for  the  State. 

Mr.  E.  J.  Justice,  for  defendant  (appellant). 
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Douglas,  J.  This  is  an  indictment  for  murder  resulting  in  a  con- 
viction for  manslaughter.  There  were  several  exceptions  to  the  ex- 
clusion of  testimony  tending  to  show  the  violent  and  dangerous 
character  of  the  deceased  and  threats  made  by  him  against  the  priso- 
ner, which  were  communicated  to  the  prisoner.  The  prisoner  also 
excepted  to  the  charge  of  the  court  that  there  was  no  testimony 
tending  to  show  that  the  killing  was  done  in  self-defence.  Upon  the 
correctness  of  this  chai*ge  depends  the  validity  of  the  exceptions  to 
the  exclusion  of  evidence.  After  a  careful  examination  of  the  testi- 
mony, we  are  unable  to  find  any  evidence,  even  a  scintilla,  tending  to 
show  self-defence.  If  there  were  any  such  evidence,  its  weight  would 
be  for  the  jury  and  not  for  the  court  to  determine ;  but,  in  its  entire 
absence,  it  was  proper  for  the  court  to  instruct  the  jury  that  there  was 
no  such  evidence.  .  .  . 

As  the  killing  was  admitted,  and  there  was  no  evidence  of  self- 
defence,  we  think  the  testimony  as  to  the  violent  and  dangerous 
character  of  the  deceased  and  his  threats  against  the  pnsoner,  whether 
communicated  or  not,  was  properly  excluded.  Threats,  even  when 
made  by  a  man  of  known  violence  of  character,  do  not  of  themselves 
excuse  or  mitigate  homicide,  nor  are  they  per  se  evidence  of  self-defence. 
The  burden  of  the  plea  ae  defendendo  being  upon  the  prisoner,  where 
there  is  no  evidence  the  court  can  so  instruct  the  jurj*.  Where  there 
is  evidence  tending  to  show  self-defence,  such  threats  are  admissible  as 
'  tending  to  show  the  reasonable  apprehension  of  immediately  impend- 
ing danger  on  the  part  of  the  prisoner.  Under  such  circumstances  the 
violent  and  dangerous  character  of  the  deceased  can  also  be  shown  for 
the  same  purpose.  One  has  the  right  to  take  the  life  of  another  if 
necessary  to  protect  himself  from  death  or  great  bodily  harm,  and  the 
reasonable  apprehension,  which  is  a  question  for  the  jurj'  when  there 
is  any  evidence  tending  to  prove  it,  is  the  legal  test  of  the  necessity. 
The  fact  that  a  weapon  apparentl}'  deadly  was  really  incapable  of 
harm,  such  as  an  unloaded  pistol,  if  unknown  to  the  prisoner,  would 
not  make  him  guilty.  Where  such  reasonable  apprehension  is  found 
to  exist,  the  prisoner  is  not  required  to  give  his  assailant  the  full 
opportunity  of  killing  him,  as  this  would  destroy  the  right  of  self- 
defence  by  rendering  it  either  unnecessary  or  impossible. 

In  exercising  this  inalienable  right,  well  called  ^^  the  first  law  of 
nature/*  the  prisoner  is  necessarily  compelled  instantly  to  measure  the 
danger  in  which  he  is  placed  and  the  degree  of  force  required  to  repel 
the  impending  attack.  This  he  must  do  from  the  size  and  apparent 
strength  of  bis  enemy,  whether  he  is  armed  and  in  what  manner,  his 
feeling  towards  the  prisoner,  and  his  character  as  a  fighting  man. 
Here,  his  known  character  and  communicated  threats  are  material. 
The  maudlin  imprecations  of  an  idle  braggart  will  pot  produce  the 
same  impression  upon  a  reasonable  man  as  the  cool  and  determined 
threats  of  a  man  known  to  be  of  desperate  character  and  habitual  vio- 
lence of  action.      In  State  v.  Floyd^  51  N.  C.  892,  in  which  such 
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eTidence  is  held  admiesihie,  occurs  the  celebrated  expression  of  Chief 
Jastice  Pearson  that  ''One  cannot  be  expected  to  encounter  a  lion  as 
he  would  a  lamb."  But  where  there  appears  no  element  of  self-defence, 
and  consequently  no  ground  for  immediate  apprcheusiony  tiiese  prin- 
ciples have  no  application.  Therefore,  testimon}'  as  to  previous 
threats  or  violence  of  character  would  be  neither  material  nor  admis- 
sible. .  .  .  The  judgment  is  affirmed.^ 

In  JKennofi  v.  GHlmer^  181  U.  S.  22  (1888),  on  error  to  the  Supreme 
Court  of  the  Tenitor}'  of  Montana,  in  an  action  for  personal  injuries, 
brought  by  a  passenger  in  the  defendant's  stage-coach,  the  plaintiff 
had  a  verdict  and  judgment  The  judgment  was  reversed ;  but  certain 
objections  of  the  defendant  to  a  ruling  on  evidence  were  not  sustained. 
The  coUrt  (Gbat,  J.)  said :  '^  The  only  objection  to  the  admission  of 
evidence,  relied  on  in  argument,  is  that  the  plaintiff^  who  introduced 
evidence  tending  to  support  the  allegations  of  his  complaint,  as  well 
as  evidence  that  one  of  the  leading  horses  in  the  defendant's  coach  had 
been  fractious  and  vicious  on  former  occasions,  was  permitted  to  intro- 
duce evidence  that  in  March,  1881,  twenty  months  after  the  accident, 
this  horse,  when  being  driven  in  a  buggy,  kicked  and  broke  the  polo 
and  tried  to  run  away. 

*'  But  evidence  of  subsequent  misbehavior  of  the  horse  might  prop- 
erly be  admitted,  in  connection  with  evidence  of  his  misbehavior  at  and 
before  the  time  of  the  accident,  as  tending  to  prove  a  vicious  disposition 
and  fixed  habit,  and  to  support  the  plaintiff's  allegation  that  the  horse 
was  not  safe  and  well  bix>ken.  The  length  of  time  afterwards  to  which 
such  evidence  ma^*  extend  is  largely  within  the  discretion  of  the  judge 
presiding  at  the  trial 

*'  As  observed  by  Chief  Justice  Bigelow,  delivering  the  judgment  of 
the  Supreme  Judicial  Court  of  Massachusetts,  overruling  exceptions 
to  the  admission  of  evidence  of  the  conduct  of  a  horse  as  long  after  the 
accident  as  in  the  cose  at  bar :  *  The  objection  to  the  evidence  relating 
to  the  habits  of  the  horse  subsequent  to  the  time  of  the  accident  goes 
to  its  weight  rather  than  its  competencj*.  The  habit  of  an  animal  is  in 
its  nature  a  continuous  fact,  to  be  shown  b}'  proof  of  successive  acts  of 
a  similar  kind.  Evidence  having  been  first  offei*ed  to  show  that  the 
horse  had  been  restive  and  unmanageable  previous  to  the  occasion  in 
question,  testimony'  that  he  subsequently  manifested  a  similar  disposi- 
tion was  competent  to  prove  that  his  previous  conduct  was  not  accidental 
or  unusual,  but  frequent,  and  the  result  of  a  fixed  habit  at  the  time  of 
the  accident.'  Toddy.  Rowley^  8  Allen,  51,  58.  To  the  same  effect 
are  Maggi  v.  Cutt$^  123  Mass.  635,  and  Chamberlain  v.  Enjidd^  48 
N.  H.  35*6." » 

1  See  alao  Young  v.  Com.,  42  S.  E.  Rep.  1142  (Ky.);  SUte  v,  Keller,  191  Pa.  122. 
—  Ed. 

*  And  80  Dover  v.  WiuchetUr,  70  Venn.  418  (1898).  —  Ed. 
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SOUTHERN   KANSAS   RAILROAD   COMPANY  v.  ROBBINS, 

Administrator. 

Supreme  Court  of  Kansas.    1890. 

[Reported  43  Kans.  145.^] 

Error  from  Franklin  District  Court. 

Action  brought  against  tlie  railway  company  by  Bobbins,  as  admin- 
istrator of  the  estate  of  John  F.  Patterson,  deceased,  to  recover  dam- 
ages for  the  benefit  of  his  widow  and  child.  Judgment  for  the  plaintiff, 
at  the  October  Term,  1887,  for  $5,600.  The  defendant  company  brings 
the  case  here.    The  facts  are  stated  in  the  opinion. 

G.  B,  Peck,  A.  A.  Hurdy  and  Bobert  Du/ilapy  for  plaintiff  in  error, 

^.  P.  Welsh  and  J.  TT.  Defordy  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  J.  On  June  30,  1886,  John  F.  Patterson  was  employed 
in  the  service  of  the  Southern  Kansas  Railway  Company  as  a  passenger 
conductor.  .  .  .  [On  that  day  he  was  in  charge  of  an  excursion  train, 
which  was  partly  composed,  owing  to  a  scarcity  of  ordinary  passenger 
cars,  of  two  "  cabooses"  and  a  box-car.  The  box-car  was  between  the 
'^  cabooses."]  When  he  had  completed  taking  fares  in  the  first  caboose, 
he  passed  out  of  the  rear  door,  and  proceeded  to  climb  over  the  box  car, 
in  an  effort  to  reach  the  other  caboose,  in  which  there  were  pa^cngers. 
There  were  no  doors  in  the  ends  of  the  car,  nor  any  platforms  on  the 
ends  of  the  same,  and  the  only  way  to  get  over  the  car  was  to  climb  up 
a  ladder  on  the  side  and  near  the  corner  of  the  car,  made  of  iron  rods 
called  ^'  hand-holds"  or  '^  rungs,"  which  were  screwed  to  the  side  and 
top  of  the  car.  These  rods  were  about  a  foot  apart,  and  extended  out 
from  the  side  of  the  car  about  three  inches.  While  he  was  in  the  act 
of  ascending  this  ladder  the  train  was  running  at  a  rapid  rate,  and  Just 
as  it  passed  over  a  bridge  he  in  some  waj'  fell  from  the  car,  and  was 
fatall}*  injured.  The  witnesses  who  saw  the  occurrence  state  that  he 
had  nearly  reached  the  top  of  the  car,  when  he  appeared  to  grasp  with 
one  hand  for  a  rung  which  should  have  been  upon  the  top  of  the  car, 
but  probably  was  not,  and  at  the  same  time  let  go  his  hold  upon  the  top 
rung  on  the  side  of  the  car  with  the  other  hand,  when  he  reeled  back 
and  fell  from  the  train.  He  was  found  l3ing  in  the  angle  of  two  braces 
of  the  bridge,  his  skull  fractured  and  his  lefl  leg  broken.  He  was  un- 
conscious when  found,  and  remained  so  nntil  his  death,  which  occurred 
the  day  of  the  accident. 

This  action  is  brought  by  the  representative  of  the  deceased  to  re- 
cover damages  for  the  benefit  of  the  widow  and  child,  it  being  alleged 
that  his  life  was  lost  in  consequence  of  the  negligence  of  the  railway 
company.     The  company  alleged  and  contended  that  Patterson  was 

1  A  part  of  the  case  is  omitted,  and  the  statement  of  facts  is  condensed. 
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guiltj  of  Degligence  contributing  to  the  accident.  The  plaintiff  pre- 
vailed,  and  recovered  a  Judgment  for  $5,500. 

Errors  are  assigned  here  upon  the  rulings  of  the  court  in  admitting 
evidence.  .  .  • 

A  witness  was  asked,  and  over  objection  permitted  to  state,  as  to 
whether  the  deceased  was  a  careful  and  skilful  railroad  man.  This 
was  clearly  erroneous.  The  question  whether  Patterson  exercised  due 
care  in  this  particular  instance  was  an  important  issue.  It  was  alleged 
that  he  was  guilt}'  of  negligence,  and  it  was  contended  that  the  absence 
of  the  hand-hold  on  the  top  of  the  car  was  an  obvious  danger,  and  ap- 
parent to  anj-  one,  and  that  to  ascend  a  perpendicular  ladder  in  the 
manner  in  which  he  did,  b}'  letting  go  his  hold  of  the  rung  on 
the  side  of  the  car,  before  laj'ing  hold  of  the  rung  on  the  top  of 
the  car,  was  negligence.  The  issue  of  his  want  of  ordinar}'  care 
was  before  the  jurj^  and  there  was  much  testimony  submitted  oon- 
ceming  his  conduct  at  the  time  of  the  injury.  There  were  eye-wit- 
nesses present,  who  at  the  trial  described  the  manner  in  which  he 
ascended  the  ladder,  and  the  care  which  he  exercised  at  the  time  the 
accident  occurred ;  and  hence  there  was  no  necessity  nor  propriety  in 
admitting  the  opinion  of  an  expert  as  to  whether  he  was  generally  a 
careful  and  skilful  man.  The  determination  of  whether  he  was  exer- 
cising due  care  when  he  fell  from  the  car  does  not  depend  upon  the 
care  exercised  bj*  him  at  other  times,  or  whether  he  was  usually  careful 
in  the  performance  of  his  duties  as  a  railroad  man,  but  does  depend  upon 
his  conduct  at  the  time  of  the  accident.  The  witness  who  gave  the 
testimony  was  a  conductor  on  the  same  railroad ;  had  been  acquainted 
with  him  for  a  3'ear,  and  claimed  to  have  the  means  of  knowing  as  to 
whether  he  was  a  careful  railroad  man ;  and  his  testimon}'  may  have 
bad  much  weight  with  the  jury  in  determining  that  the  deceased  was  in 
the  exercise  of  due  care.  With  the  evidence  before  them  as  to  the 
care  he  used  at  the  time,  the  jury  could  determine  better  than  anj*  expert 
whether  or  not  he  was  negligent ;  and  the  fact  that  he  was  general]}* 
careful  would  be  unavailing  if  the  testimony  showed  that  his  negligence 
in  this  instance  contributed  to  the  injury.  Testimony  of  this  character 
is  no  more  admissible  than  an  offer  by  the  railroad  company  to  show 
his  want  of  care  at  the  time  of  the  accident  by  proving  that  he  was 
negligent  at  other  times,  or  generall}'  careless.  Exceptions  are  made 
in  some  cases  where  there  are  no  eye-witnesses  of  the  accident,  and 
better  evidence  cannot  be  obtained  as  to  whether  the  injured  person  ex- 
ercised due  care ;  but  all  the  authorities  hold  such  testimony  to  be  in- 
admissible where  the  testimony  of  persons  who  witnessed  the  accident  is 
available.  Bryant  v.  Bid.  Co.,  66  Vt  710 ;  Dunham  v.  Eackliff,  71 
Me.  345  ;  Hay$  v.  JftBdr,  77  Pa.  St.  238 ;  Tmney  v.  TiUtle,  1  Allen, 
185  ;  McDonald  \.  Savoy^  110  Mass.  49 ;  Chase  v.  Jtld.  Co.^  19  Am. 
and  Eng.  Rid.  Cases,  356;  Morris  v.  £ast  Haven^  41  Conn.  252; 
JBaldtoin  v.  Western  Rid.  Co.^  4  Gray,  333 ;  Cen.  Jtld.  v.  Roach^  64 
Ga.  635 ;  Chicago^  etc.  Rid.  Co.  y.  Clarky  108  lU.  118 ;  s.  c.  15  Am. 
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and  Eng.  Rid.  Cases,  261 ;  JSlliot  v.  Chicago^  etc.  lUcL  Co.^  38  Am. 
and  Eng.  Rid.  Gases,  62 ;  1  Gi*eenl.  Ev.  §  54. 

The  admission  of  tlie  incompetent  testimony'  was  error,  for  which  the 
judgment  will  be  reversed,  and  the  cause  remanded  for  a  new  trial. 

All  the  justices  concurring.^ 


HARRIMAN  v.  PULLMAN  PALACE-CAR  COMPANY. 
United  States  Circuit  Court  of  Appeals,  Eiohth  Circuit.     1898. 

[ReporUd  85  Fed.  Eep.  353.] 

In  error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Missouri. 

John  W.  Beebe^  for  plaintiff  in  error. 

Samuel  W.  Moore  (Gardiner  Lathrop,  Thomas  R,  Morrow^  and 
John  M.  Fox,  on  the  brief),  for  defendant  in  error. 

Before  Sanborn  and  Thater,  Circuit  Judges. 

Thater,  Circuit  Judge.  This  action  was  brought  by  Maggie  M. 
Harriman,  the  plaintiff  in  error,  against  the  Pullman  Palace-Car  Com- 
pany, the  defendant  in  error,  to  recover  damages  which  she  claimed  to 
have  sustained  while  a  passenger  on  one  of  the  defendant's  sleeping 
cars,  by  reason  of  the  carelessness  of  the  porter  who  had  charge  of  the 
car.  Her  complaint  was,  in  substance,  and  some  evidence  was  offered 
which  tended  to  show,  that,  while  she  was  sitting  in  the  berth  or  seat  to 
which  she  had  been  assigned  in  the  car,  she  was  struck  a  severe  blow 
on  the  back  of  her  head  by  a  movable  partition  between  the  berths, 
which  was  at  the  time  being  handled  bj'  the  porter  in  the  dischai^e  of  his 
customary  duties,  and  that  the  blow  was  solely  attributable  to  the  care- 
less manner  in  which  it  was  handled. 

The  sole  question  for  consideration  on  the  present  record  is  whether 
prejudicial  error  was  committed  by  the  trial  court  in  permitting  the 
defendant  company  to  introduce  testimony  tending  to  show  that  the 
porter,  through  whose  fault  the  injur}'  complained  of  was  alleged  to 
have  been  sustained,  was  usually  careful,  competent,  courteous,  and 
attentive.  Such  testimony  was  admitted  during  the  progress  of  the 
trial,  over  the  plaintiffs  objection,  and  to  its  admission  counsel  for  the 
plaintiff  duly  excepted.  The  rule  is  well  established  by  many  authori- 
ties that  an  employer,  when  sued  by  one  who  has  sustained  an  injury 
in  consequence  of  a  particular  negligent  act  on  the  part  of  his  servant, 
is  not  at  liberty  to  disprove  the  charge  by  evidence  tending  to  show 
that  the  servant  was  a  person  of  general  good  repute,  who,  in  the  dis- 

^  And  80  Erb  v,  Popritz,  59  Kans.  264,  268.  For  an  exceptional  doctrine,  in  rape 
cases,  as  to  the  reputation  and  also  particular  acts  of  the  prosecutrix,  see  People  v.  Shea, 
57  Pac.  Rep.  885  (Cal.  1899).  —  £d. 


SECT.   I.]      HARRIMAN  V.   PULLMAN  PALACE-CAR  COMPANY.  271 

charge  of  his  duties,  bad  always  thei*etorore  displayed  the  requisite 
skill  and  caution,  because  such  evidence  is  not  relevant  to  the  issue,  and 
is  onh'  admissible  in  those  cases  where  the  master  is  accused  of  having 
knowinglj'  employed  an  incompetent  servant  Persons  sometimes  fail 
to  exercise  ordinary  care,  although  as  a  rule  they  are  careful,  and  for 
this  reason  proof  that  one  is  generally  prudent  and  cautious  has  no 
necessary  tendency  to  show  that  on  a  particular  occasion  he  was  not 
negligent.  Besides,  the  practice  of  establishing  the  quality  of  one's 
act  in  a  given  instance  by  his  conduct  at  other  times,  or  by  his  general 
line  of  conduct,  would  have  an  inevitable  tendencv  to  create  collateral 
issues.  When,  therefore,  a  complaint  does  not  charge  incompetenc.y, 
but  simplj'  alleges  that  an  employee  acted  carelessly  on  a  given  occasion, 
the  proof  should  be  confined  to  his  acts  on  that  occasion,  and  should 
not  embrace  an  inquiry'  concerning  his  conduct  on  other  occasions,  or 
his  general  conduct,  which  is  a  subject  in  no  wise  involved  in  the  issue. 
Thompson  v.  Bowie^  4  Wall.  463;  McDonald  v.  Inhabitants^  110 
Mass.  49 ;  Tcwle  v.  Improvement  Co.y  98  Cal.  842 ;  Adams  v.  Hail- 
way  Co,  (Iowa)  ;  Connors  v.  Morton^  160  Mass.  883,  385 ;  2  Thomp. 
Neg.  p.  804 ;  Deer.  Neg.  §  5407 ;  Jones,  £v.  §  162.  .  .  .   ^ 

We  are  satisfied  that  the  evidence  complained  of  was  improperly  ad- 
mitted, the  same  not  being  relevant  to  the  issue  involved  in  the  case ; 
and,  as  it  may  have  been  prejudicial  to  the  plaintiff,  the  judgment  will 
be  reversed,  and  the  cause  remanded  for  a  new  trial.* 

1  And  80  Gahagun  v,  B.  &  L.  R.  Co.,  1  Allen,  187  ;  Dnvis  v.  Gone,  etc.  R.  Co.,  44 
Atl.  Rep.  888  (N.  H.  1895)  ;  Goald  v.  Schennen  101  Iowa,  682  ;  Tnttle  v.  FiUh.  R. 
Co.,  152  Mass.  42  ;  Malcolm  v.  Fuller,  ih.  160.  CoiniAre  ti.  &  0.  R.  Co.  v.  Camp,  81 
Fed.  Bep.  807  (1897),  where,  in  an  action  for  personal  injuries,  after  evidence  for  the 
plsintiff  that  a  telegraph  operator  was  unfit  for  his  place,  evidence  for  the  company  that 
the  general  reputation  of  the  operator  in  this  respect  was  good,  was  rejected.  Held 
(Taft,  Circ.  J.),  that  the  rejection  was  wrong.  *'  We  are  at  a  loss  to  see  why  this 
evidence  was  not  competent.  It  is  well  settled  that  it  would  be  c^Mnpetent  to  show  such 
a  general  reputation  of  the  servant  as  would  lead  a  reasonable  man  to  believe  that  he 
was  incompetent." 

<  State  o.  Lowe,  50  Pac  Rep.  912;  People  v.  Van  Tassel,  156  N.  T.  156  ;  People 
V.  Scbelling,  110  Mich.  412;  Holmes  v.  Goldsmith,  147  U.  S.  150,  164;  State  v, 
Brafly,  100  Iowa,  191.  The  principles  of  exclusion  which  are  illustrated  in  this 
section  allow  of  much  difference  in  the  practical  application  of  them ;  and  the  appellate 
courts  rightly  incHne  against  a  revision  of  the  determinations  of  the  trial  judge,  in 
determining  when  and  how  fSu*  these  principles  apply,  much  circumspection  is  required* 
Allowance  must  be  made  for  the  discursive  nature  of  some  issues,  as  that  of  insanity, 
which  often  ranges  over  many  years  (Wright  v.  Doe  d.  Tatham,  7  A.  ft  E.  SIS ;  Howes 
V.  Colbum,  165  Mass.  385)  ;  for  the  necessities  of  certain  situations,  as  in  obscura  eases, 
involving  fraud  or  crime,  turning  upon  what  is  called  circumstantial  evidence  (Com. 
©.Webster,  5  Cush.  31S-814  ;  Shepherd  v.  People,  19  N.  Y.  544-545  ;  Nelms  ».  Steiner, 
113  Ala.  562 ;  Gibson  v.  Hunter,  2  H.  Bl.  288  ;  Manager  o.  Hale,  47  L.  T.  Rep.  29, 
(H.  L.  1882)) ;  and  for  a  difference  of  habit  and  tradition  in  different  courts.  Always, 
moreover,  here  and  elsewhere,  it  must  be  remembered  thi^t  evidence  inadmissible  for 
one  purpose  may  be  receivable  for  another  (I  Greenl.  Ev.  s.  52  ;  Scott  v.  Sampson, 
8  Q.  B.  D.  491 ;  Gindrat  v.  People,  138  111.  103  ;  State  v.  Spendlove,  44  Eas.  1  ;  State 
tr.  Raymond,  53  N.  J.  Law,  260;  Wilson  v.  State,  60  N.  J.  Law,  171,  184  ;  State  v. 
Koemer,  78  N.  W.  Rep.  981  (No.  Dak.  1899)  ;  Steph.  Dig.  Er.  Art.  12).  —  Ed. 
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SECTION  n. 

CHABACTBR  OF  THE  PARTIES  TO  THE  LITIOATIOV. 


THE  ATTORNEY-GENERAL  v.  BOWMAN. 
Sittings  at  Westminster.    January  16, 1791. 

[Reported  2  B.  ^  P.  532,  note  (a).] 

Upon  the  trial  of  an  information  against  the  defendant  for  keeping 
false  weights,  and  for  offering  to  corrupt  an  officer,  the  defendant's 
counsel  called  a  witness  to  character.  The  evidence  being  objected  to 
by  the  court, 

Plumer^  for  the  defendant,  urged  that  it  was  admissible  as  tending 
to  show  that  the  defendant  was  incapable  of  the  crime  imputed  to  him. 
He  said  that  such  evidence  had  been  received  on  the  Oxford  Circuit  in 
an  action  upon  the  statute  for  cheating  at  play,  imputing  a  general 
fraud;  and  that  he  believed  it  had  also  been  received  in  a  revenue 
prosecution  in  the  Exchequer,  either  for  forging  or  making  use  of  a 
false  stamp. 

Nevsnham^  contra^  insisted  that  such  evidence  had  never  been  re- 
ceived in  any  penal  action,  and  that  the  information  was  not  a  criminal 
proceeding,  for  that  Lord  Chief  Baron  Parker  had  often  said  that  the 
Court  of  Exchequer  had  no  criminal  jurisdiction. 

Etre,  C.  B.  I  cannot  admit  this  evidence  in  a  civil  suit.  The 
offence  imputed  by  the  information  is  not  in  the  shape  of  a  crime.  It 
would  be  contrary  to  the  true  line  of  distinction  to  admit  it,  which  is 
this :  that  in  a  direct  prosecution  for  a  crime  such  evidence  is  admis- 
sible ;  but  where  tlie  prosecution  is  not  directly  for  the  crime,  but  for 
the  penalty,  as  in  this  information,  it  is  not.  If  evidence  to  character 
were  admissible  in  such  a  case  as  this,  it  would  be  necessary  to  try 
character  in  every  charge  of  fraud  upon  the  Excise  and  Custom-House 
Laws.  The  defendant  may  move  the  court  upon  the  ground  of  evi- 
dence having  been  rejected  which  ought  to  have  been  received,  but  I 
am  of  opinion  that  the  evidence  offered  is  not  admissible. 


COMMONWEALTH  v.  HARDT. 
Supreme  Judicial  Court  op  Massachusetts.    1807. 

[Reported  2  Mast.  317.] 

[The  defendant  was  indicted  for  murder.    See  2  Mass.  803.] 
At  the  first  trial  of  Hardy,  the  prisoner's  counsel  offered  some  evi- 
dence as  to  his  general  character.    The  Sglidtor-Oeneral  objected  to 
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its  being  received,  on  the  ground  that  it  had  been  betetofore  uniformly 
rejected  upon  criminal  trials  in  this  State.  The  prisoner's  counsel 
urged  that  such  testimony  was  calculated  to  have  great  weight  with  a 
jury  in  all  doubtful  cases,  whether  the  doubt  arises  from  the  nature  of 
the  testimony,  or  from  the  character  of  the  witnesses  for  the  prosecu- 
tion. If  such  testimony  is  rejected,  it  follows  that  a  man's  good  name 
will  cease  to  be  of  value  to  him  in  a  case  in  which  it  ought  to  be  ines- 
timable. It  is  now  the  practice  of  the  English  courts  to  admit  tes- 
timony of  general  character,  to  be  offered  by  every  person  on  trial, 
even  for  a  misdemeanor.  Surely  it  is  proper  that  the  practice  here 
should  be  changed,  at  least,  in  cases  where  the  life  of  a  citizen  is  in 
question. 

The  court  unanimously  admitted  the  evidence. 

Pabsons,  C.  J.,  said  that  he  was  of  opinion  that  a  prisoner  ought  to 
be  permitted  to  give  in  evidence  his  general  character  in  all  cases ;  for 
he  did  not  see  why  it  should  be  evidence  in  a  capital  case,  and  not  in 
cases  of  an  inferior  d^ree.  In  doubtful  cases,  a  good  general  charac- 
ter, clearly  established,  ought  to  have  weight  with  a  jur}' ;  but  it  ought 
not  to  prevail  against  the  positive  testimony  of  credible  witnesses. 
Whenever  the  defendant  chooses  to  call  witnesses  to  prove  his  general 
character  to  be  good,  the  prosecutor  may  offer  witnesses  to  disprove 
their  testimony.  But  it  is  not  competent  for  the  prosecutor  to  go  into 
this  inquiry  until  the  defendant  has  voluntarily  put  his  character  in 
issue ;  and  in  such  case  there  can  be  no  examination  as  to  particular 

facts. 

Sewall  and  Pabxeb,  JJ.,  said  that  they  were  not  prepared  to  say 
that  testimony  of  general  character  should  be  admitted  in  behalf  of  the 
defendant  in  all  criminal  prosecutions ;  but  they  were  clearly  of  opinion 
that  it  might  be  admitted  in  capital  cases  in  favor  of  life. 


•  In  OommonweaUh  v.  Leonard,  140  Mass.  478  (1886),  on  an  indictment 
forBtealing  and  for  receiving  stolen  property,  the  defendant  introduced 
evidence  of  his  good  character.  The  trial  Judge  had  refused  certain  re- 
quests of  the  defendant  for  instructions,  and  had  charged  tliat  such  evi- 
dence is  important,  where  the  evidence  to  convict  is  doubtful,  that  it 
'  should  be  thrown  into  the  scale  in  his  favor ;  but  where  the  evidence 
is  strong,  and  his  guilt  is  impressed  on  the  minds  of  the  jury,  of  course 
it  is  not  of  the  slightest  consequence.  The  defendant  was  convicted. 
In  sustaining  his  exceptions,  the  court  (Field,  J.)  said:  "The  third 
request  was,  we  think,  a  correct  statement  of  the  law  as  it  must  now  bo 
held  in  this  Commonwealth.  The  case  was  peculiariy  one  where  evi- 
dence of  the  defendant's  general  reputation  for  honesty  in  his  business 
deserved  consideration.  Such  evidence  is  always  competent  in  the 
trial  of  offences  of  this  character.  It  is  not  now  the  law,  we  think, 
that  evidence  of  character  can  only  be  considered  by  the  jury  where  the 
other  evidence  is  doubtful,  and  that  <  it  is  not  of  the  slightest  conse- 

18 
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quence'  where  the  other  ^eTidenee  is  strong/  and  the  guilt  of  the 
defendant  ^  is  impressed  on  the  minds  of  the  jurj/ 

*^  In  CommonweaUh  v.  Hardy ^  2  Mass.  308,  817,  it  was  said  that^ 
'  in  doubtful  cases,  a  good  general  character,  clearly  establislied,  ought 
to  have  weight  with  a  jury ;  but  it  ought  not  to  prevail  against  the 
positive  testimon}'  of  credible  witnesses ; '  and  in  Commonwealth  v. 
Webster^  5  Cush.  295,  a  distinction  was  taken  between  crimes  ^  of 
great  and  atrocious  criminality '  and  '  smaller  offences ; '  and  it  was  said 
that  *'  against  facts  strongly  proved  good  character  cannot  avail,'  and 
that  in  the  smaller  oflfeuces,  such  as  ^  pilfering  and  stealing,  where  the 
evidence  is  doubtful,  .  •  .  proof  of  character  may  be  given  with  good 
effect.'  Both  these  decisions  were  before  the  Gen.  Sts.  c.  115,  §  5 
[a.d.  1860],  (Pub.  Sts.  c.  158,  §  5),  which  provided  that  *the  courts 
shall  not  charge  juries  with  respect  to  matters  of  fact,  but  may  state  the 
testimony  and  the  law.' 

'*  The  distinction  taken  in  CommonweaHth  v.  Webster^  if  it  be  re- 
garded as  matter  of  law,  has  been  expresslj'  disapproved  of  in  Can^ 
cemi  V.  People,  16  N.  Y.  501 ;  Harrington  v.  State,  19  Ohio  St.  264 ; 
and  People  v.  Ghrbutt,  17  Mich.  9. 

^^  The  old  rule,  that  evidence  of  the  good  character  of  the  defendant 
is  not  to  be  considered  by  the  jary,  unless  the  other  evidence  leaves 
their  minds  in  doubt,  has  been  much  criticised,  and  the  weight  of  au- 
thority is  now  against  it.  1  Bish.  Crim.  Proo.  (8d  ed.)  §§  1115,  1116 ; 
8  Russ.  Crimes  (5th  ed.),  891 ;  8  Greenl.  £v.  §  25 ;  Whart.  Crim.  £▼. 
(9th  ed.)  §  66;  Stewart  v.  State,  22  Ohio  St.  477;  People  v.  Ashe, 
44  Cal.  288 ;  State  v.  Henry,  5  Jones  (N.  C),  65  ;  Itemsen  v.  People, 
48  N.  Y.  6 ;  State  v.  lAndley,  51  Iowa,  848  ;  Heine  v.  Commonwealth, 
91  Penn.  St.  145 ;  State  v.  Daley,  53  Vt.  442 ;  Coleman  v.  State,  59 
Miss.  484 ;  Cancemi  v.  People,  ttbi  supra ;  Harrington  v.  State,  uH 
supra ;  People  v.  Oarbutt,  ubi  supra. 

^^  If  evidence  of  reputation  is  admissible  at  all,  its  weight  should  be 
left  to  be  determined  by  the  jury  in  connection  with  all  the  other  evi- 
dence in  the  case.  The  circumstances  may  be  such  that  an  established 
reputation  for  good  character,  if  it  is  relevant  to  the  issue,  would  alone 
create  a  reasonable  doubt  in  the  minds  of  the  jury,  although  without  it 
the  other  evidence  would  be  convincing.  To  instruct  a  jury  that  they 
are  first  to  consider  the  other  evidence  in  the  ease,  and  that,  if  they 
are  thereby  convinced  beyond  a  reasonable  doubt  of  the  guilt  of  the 
defendant,  they  are  to  disregard  the  evidence  of  good  character,  and 
that  they  are  only  to  consider  this  evidence  when  their  minds  are  left 
in  doubt  by  the  other  evidence,  and  when  perhaps  the  defendant  does 
not  need  the  evidenjce  of  character  for  his  acquittal,  is  a  practice  that 
finds  even  less  support  in  reason  than  in  authority. 

^^  The  old  practice  of  charging  juries  that  evidence  of  character  was 
of  little  or  no  weight,  except  in  doubtfhl  cases,  undoubtedly  grew  up 
when  judges  were  accustomed  to  express  their  opinions  to  jurors  upon 
matters  of  fact,  and  the  weight  to  be  given  to  evidence,  and  was,  per- 
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liaps^  Bufficientlj  jast  in  particular  oases ;  but  we  think  it  ought  not  to 
have  been  made  a  rule  of  universal  application,  that  is,  a  rule  of  law ; 
and,  since  the  passage  of  the  Gen.  Sts.  c.  115,  §  5,  it  is  open  to  the 
objection  that  it  is  charging  juries  upon  the  weight  to  be  given  to  evi- 
dence, when  the  law,  in  our  opinion,  does  not  define  the  degree  of 
weight  to  be  attached  to  it."  Mxcqptiona  sustained.  ^ 
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[Reported  Leigh  f-  Cave,  520.<] 

IimiCTMEKT  for  an  indecent  assault  upon  a  boy  fourteen  years  old. 
At  the  trial  before  the  Deputy  Assistant  Judge  of  the  County  of  Mid- 
dlesex, several  witnesses  for  the  defendant  testified  to  his  good  char- 
acter as  a  moral  and  well-conducted  man.  The  prosecution  called  a 
witness  to  contradict  this,  who  was  received  under  the  defendant's  ob- 
jection that  no  such  evidence  was  admissible.  The  witness  was  asked, 
^'  What  is  the  defendant's  general  character  for  decency  and  morality 
of  conduct?"  His  reply  was,  *^  I  know  nothing  of  the  neighbor- 
hood's opinion,  because  I  was  only  a  boy  at  school  when  I  knew  him ; 
but  my  own  opinion,  and  the  opinion  of  my  brotliers  who  were  also 
pupils  of  his,  is  that  his  character  is  that  of  a  man  capable  of  the 
grossest  indecency  and  the  most  flagrant  immorality."  This  evidence 
was  received  under  objection.  The  defendant  was  convicted.  A  case 
was  stated  by  the  Deputy  Assistant  Judge,  and  the  opinion  of  the  Jus- 
tices was  asked  upon  the  following  questions :  First  Whetiier,  when 
witnesses  have  given  a  defendant  a  good  character,  any  evidence  is 
admissible  to  contradict?  Secondly.  Whether  the  answer  made  by  the 
witness  in  this  case  was  properly  left  to  the  jury  ? 

This  case  was  argued  on  the  19th  of  November,  1864,  before  Pollock, 
C.  B.,  Willes,  J.,  Channell,  B.,  Byles,  J.,  and  Shee,  J.,  by  Sleigh  for  the 
prisoner,  and  Tayler  for  the  Crown.  At  the  conclusion  of  their  argu- 
ment the  court  took  time  to  consider  their  judgment ;  but,  there  being  a 
difference  of  opinion  among  the  judges,  a  rehearing  before  the  fhll  court 
was  directed ;  and  accordingly,  on  the  2l8t  and  28th  of  January,  1865, 
the  case  wa3  again  argued  before  Cockburn,  C.  J.,  Erlg,  C.  J.,  Pollock, 
C.  B.,  Williams,  J.,  Mabtin,  B.,  Willes,  J.,  Chakkell,  B.,  Btles,  J., 
Blackburn,  J.,  Keating,  J.,  Mellor,.J.,  Pigott,  B.,  and  Shee,  J. 

Sleigh^  for  the  prisoner. 

Tayler,  for  the  Crown. 

Cockburn,  C.  J.  .  .  .  Assuming,  then,  that  evidence  was  receivable 
to  rebut  the  evidence  of  good  character,  the  second  question  is.  Was 
the  answer  which  was  given  in  this  case,  in  repl}-  to  a  perfectly  legiti* 

1  And  80  State  «.  Blue,  17  Utah,  175  (1898).  —Ed. 

*  A  part  of  the  caae  is  omitted,  and  the  atatemaiit  of  faete  is  condeoMd* 
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mate  question,  such  an  answer  as  could  properlj*  be  left  to  the  jur}? 
Now,  iu  determining  this  point,  it  is  necessary  to  consider  what  is 
the  meaning  of  evidence  of  character.     Docs  it  mean  evidence  of 
general   reputation   or  evidence  of  disposition?      I  am  of  opinion 
that  it  means  evidence   of  general  reputation.     What  jou  want  to 
get  at  is  the  tendency  and  disposition  of  the  man's  mind  towards 
committing  or  abstaining  from  committing   the  class  of  crime  with 
which  he  stands  charged ;   but  no  one  has  ever  heard  the  question. 
What  is  the  tendency  and  disposition  of  the  prisoner's  mind?   put 
directly.    The  only  way  of  getting  at  it  is  by  giving  evidence  of  liis 
general  character  founded  on  his  general  reputation  in  the  neighbor- 
hood in  which  he  lives.    That,  in  my  opinion,  is  the  sense  in  which  the 
word  '^  character"  is  to  be  taken,  when  evidence  of  character  is  spoken 
of.    The  fact  that  a  man  has  an  unblemished  reputation  leads  to  the 
presumption  that  he  is  incapable  of  committing  the  crime  for  which  he 
is  being  tried.     We  are  not  now  considering  whether  it  is  desirable 
tiiat  the  law  of  England  should  be  altered,  —  whether  it  is  expedient 
to  import  the  practice  of  other  countries  and  go  into  the  prisoner's  an- 
tecedents for  the  purpose  of  showing  that  he  is  likely  to  commit  the 
crime  with  which  he  is  charged,  or,  stopping  short  of  that,  whether 
it  would  be  wise  to  allow  the  prisoner  to  go  into  facts  for  the  purpose 
of  showing  that  he  is  incapable  of  committing  the  crime  charged 
I  against  him.    It  is  quite  clear  that,  as  the  law  now  stands,  the  prisoner 
I  cannot  give  evidence  of  particular  facts,  although  one  fact  would  weigh 
^  more  than  the  opinion  of  all  his  friends  and  neighbors.     So,  too,  evi- 
dence of  antecedent  bad  conduct  would  form  equally'  good  ground  for 
inferring  the  prisoner's  guilt,  yet  it  is  quite  clear  evidence  of  that  kind 
is  inadmissible.    The  allowing  evidence  of  good  character  has  arisen 
from  the  fairness  of  our  laws,  and  is  an  anomalous  exception  to  the 
general  rule.    It  is  quite  true  that  evidence  of  character  is  most  cogent 
when  it  is  preceded  by  a  statement  showing  that  the  witness  has  had 
opportunities  of  acquiring  information  upon  the  subject  beyond  what 
the  man's  neighbors  in  general  would  have ;  and  in  practice  the  admis- 
sion of  such  statements  is  often  carried  beyond  the  letter  of  the  law  in 
favor  of  the  prisoner.     It  is,  moreover,  most  essential  that  a  witness 
who  comes  forward  to  give  a  man  a  good  character  should  himself  have 
a  good  opinion  of  him ;  for  otherwise  he  would  only  be  deceiving  the 
jury ;  and  so  the  strict  rule  is  often  exceeded.     But  when  we  consider 
what,  in  the  strict  interpretation  of  the  law,  is  the  limit  of  such  evi- 
dence, in  my  judgment  it  must  be  restricted  to  the  man's  general  repu- 
tation, and  must  not  extend  to  the  individual  opinion  of  the  witness. 
Some  time  back  I  put  this  question :  Suppose  a  witness  is  called  who 
says  that  he  knows  nothing  of  the  general  character  of  the  accused, 
but  that  he  has  had  abundant  opportunities  of  forming  an  individual 
opinion  as  to  his  honesty  or  the  particular  moral  quality  that  ma}*  be  in 
question  in  the  pai*ticnlar  case.    Surely,  if  such  evidence  were  objected 
tO)  it  would  be  inadmissible. 
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If  that  be  the  trae  doctrine  as  to  the  admissibility  of  evidence  to 
character  in  favor  of  the  prisoner,  the  next  qaestion  is,  Within  what 
limits  must  the  i-ebutting  evidence  be  confined?  I  think  that  that  evi- 
dence must  be  of  the  same  character,  and  confined  within  the  same 
limits,  —  that,  as  the  prisoner  can  only  give  evidence  of  general  good 
character,  so  the  evidence  called  to  rebut  it  must  be  evidence  of  the 
same  general  description,  showing  that  the  evidence  which  has  been 
given  in  favor  of  the  prisoner  is  not  true,  but  that  the  man's  general 
reputation  is  bad.  In  this  case  the  witness  disclaims  all  knowledge  of 
the  general  reputation  of  the  accused.  I  take  his  meaning  to  be  this : 
*'  I  know  nothing  of  the  opinion  of  those  with  whom  the  man  has  in  the 
ordinary  occupations  of  life  been  brought  into  contact.  I  knew  him, 
and  so  did  two  brothers  of  mine,  when  we  were  at  school ;  and  in  my 
opinion  his  disposition  "  (for  that  is  the  sense  in  which  the  word  *'  char- 
acter" is  used  by  the  witness)  *^  is  such  that  he  is  capable  of  com- 
mitting the  class  of  offences  with  which  he  stands  charged."  I  am 
strongl}'  of  opinion  that  that  answer  was  not  admissible.  As,  when  a 
witness  is  called  to  speak  to  the  character  of  the  accused,  he  cannot 
say,  ^'  I  know  nothing  of  his  general  character,  but  J  have  had  an  op- 
portunity of  forming  an  opinion  as  to  his  disposition,  and  I  consider 
him  incapable  of  committing  this  offence ; "  so  here  when  the  witness 
declared  that  he  knew  nothing  of  the  general  character  of  the  accused, 
but  that  in  his  opinion  the  prisoner's  disposition  was  such  as  to  make 
it  likely'  that  he  would  commit  the  offence  in  question,  applying  the 
same  principle,  the  answer  was  inadmissible.  •  .  . 

Erle,  C.  J.  .  .  .  What  is  the  principle  on  which  evidence  of  char- 
acter is  admitted?  It  seems  to  me  that  such  evidence  is  admissible  for 
the  purpose  of  showing  the  disposition  of  the  party  accused,  and  basing 
thereon  a  presumption  that  he  did  not  commit  the  crime  imputed  to 
him.  Disposition  cannot  be  ascertained  directly ;  it  is  onl}"^  to  be  as- 
certained bj'  the  opinion  formed  concerning  the  man,  which  must  be 
founded  either  on  personal  experience  or  on  the  expression  of  opinion 
by  others,  whose  opinion  again  ought  to  be  founded  on  their  personal 
experience.  The  question  between  us  is,  whether  the  court  is  at  liberty 
to  receive  a  statement  of  the  disposition  of  a  prisoner,  founded  on  the 
personal  experience  of  the  witness,  who  attends  to  give  evidence  and 
state  that  estimate  which  long  personal  knowledge  of  and  acquaintance 
with  the  prisoner  has  enabled  him  to  form.  I  think  that  each  source  of 
evidence  is  admissible.  Tou  may  give  in  evidence  the  general  rumor 
pi-evalent  in  the  prisoner's  neighborhood,  and,  according  to  my  experi- 
ence, 3'ou  may  have  also  the  personal  judgment  of  those  who  are  capable 
of  forming  a  more  real,  substantial,  guiding  opinion  than  that  which  is 
to  be  gathered  from  general  rumor.  I  never  saw  a  witness  examined  to 
character  without  an  inquiry  being  made  into  his  personal  means  of  knowl- 
edge of  that  character.  The  evidence  goes  to  the  Jury  depending  entirely 
upon  the  personal  experience  of  the  witness  who  has  offered  his  testi- 
mony.   Suppose  a  witness  to  character  were  to  say,  *^  This  man  lias  been 
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in  mj*  employ  for  twenty  years.  I  have  had  experience  of  his  comluct ; 
but  I  have  never  heard  a  human  being  express  an  opinion  of  him  in  my 
life.  For  my  own  part,  I  have  always  i*egarded  him  with  the  highest 
esteem  and  respect,  and  have  had  abundant  experience  that  he  is  one 
of  the  worthiest  men  in  the  world.*'  The  principle  the  Lord  Chief 
Justice  has  laid  down  would  exclude  this  evidence ;  and  that  is  the 
\  point  where  I  differ  from  him.     To  my  mind  personal  experience  gives 

\  cogency  to  the 'evidence ;  whereas  such  a  statement  as,  ''I  have  heard 

[  some  persons  speak  well  of  him,"  or  ^*  I  have  heard  general  repoit  in 

favor  of  the  prisoner,"  has  a  very  slight  effect  in  comparison.     Again, 
^  to  the  proposition  that  general  character  is  alone  admissible  the  answer 

[  is  that  it  is  impossible  to  get  at  it     There  is  no  such  thing  as  general 

I  character ;  it  is  the  general  inference  supposed  to  arise  from  hearing  a 

number  of  separate  and  disinterested  statements  in  favor  of  the  prisoner. 
But  I  think  that  the  notion  that  general  character  is  alone  admissible  is 
not  accurate.  It  would  be  whoHv  inadmissible  to  ask  a  witness  what  in- 
dividual  he  has  ever  heard  give  his  opinion  of  a  particular  fact  connected 
with  the  man.  I  attach  considerable  weight  to  this  distinction,  because, 
in  my  opinion,  the  best  character  is  that  which  is  the  least  talked  of. 

Tiie  arguments  of  Mr.  Tayler  upon  this  branch  of  the  case  have  com- 
manded m}'  assent.  The}-  are  strongly  confirmed  by  the  case  of  Rex 
V.  Davison^  81  St.  Tr.  99.  In  that  case  Lord  Ellenborough  held  — 
and  all  the  counsel  engaged  in  it  were  of  the  same  opinion  —  that  tiie 
personal  experience  of  a  witness,  or  his  opinion  founded  upon  his  per- 
sonal experience,  was  admissible.  According  to  my  recollection  there 
were  thirteen  witnesses  to  character  called  in  that  case ;  and  five  or  six 
gave  evidence  of  ver^*  considerable  peraonal  experience  of  the  prisoner, 
so  as  to  show  the  means  they  had  had  of  forming  an  opinion  upon  his 
disposition.  The  first  witness  stated  the  length  of  time  that  the  pris- 
oner had  been  emploj'ed  under  government  and  in  other  situations; 
and  he  was  not  interfered  with  till  he  came  to  the  statement  of  a  s[>ecific 
transaction.  Then  Lord  Ellenborough  stopped  him,  saying  that  par- 
ticular facts  were  not  admissible.  Each  of  the  witnesses  was  asked  as  to 
his  means  of  knowledge  and  his  opinion  of  the  prisoner's  disposition ; 
and  Lord  Ellenborough  says,  ''The  correct  inquiry  is  as  to  the  general 
character  of  the  accused,  and  whether  the  witness  thinks  him  likely  to  be 
guilty  of  the  offence  charged  in  the  information."  ^    This  is  very  strong 

1  In  Davison's  Case  (1808)  Lord  Ellenborough  himself  afterwards  (col.  189)  put 
the  final  question  to  a  witness:  '*  From  your  knowledge  of  Mr.  Davison's  character 
and  conduct,  do  you  think  him  capable  of  committing  a  fraud  I "  In  the  next  year 
(John's  Case,  31  How.  St.  Tr.  809,  310)  Lord  Ellenborough  said :  "  What  was  his 
[the  defendant's]  general  character  for  integrity  is  the  question."  And  again,  after  the 
following  question  and  answer  :  **  During  the  time  you  did  know  him,  what  was  his 
general  character  for  integrity  ?  During  the  whole  time  I  knew  him  I  considered  him 
li  man  not  only  of  unexceptionable  but  of  a  most  honorable  character.  —  Lord  Ellenbor- 
ough. It  is  reputation  ;  it  is  not  what  a  person  knows.  There  is  hardly  one  question 
in  ten  applicable  to  the  point.  It  is  very  remarkable,  but  there  is  no  branch  of  evi- 
dence 80  little  attended  to."    In  1794,  in  Hardy's  Case  (24  How.  St  Tr.  999),  there  is 
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proof  that  the  practice  is  to  stop  a  witness  when  he  refers  to  particular 
,  facts  onlj^  but  to  leave  him  at  liberty  to  give  his  opinion  founded  on 
those  facts.  In  this  particular  case  the  question  was,  ''  What  was  the 
character  of  the  prisoner?"  and  if  the  answer  had  been,  ^^  I  knew  him 
when  I  was  his  pupil,  and  I  say  that  his  character  is  bad/'  and  it  had 
stopped  there,  it  would  in  i^y  opinion  have  been  unobjectionable.  It 
was  a  statement  of  personal  experience ;  and  the  witness  gave  his  an- 
swer  according  to  the  general  inference  which  he  had  drawn  from  that 
experience.  But  the  witness  added  a  specific  fact,  —  the  opinion  of  his 
brothers.  Strictly,  that  specific  fact  was  not  admissible ;  but,  in  a  grave 
case  involving  a  very  important  question,  I  cannot  rest  my  decision  on 
the  particular  answer.  Oil  the  general  principle  which  I  have  stated, 
I  think  that  both  questions  ought  to  be  answered  in  the  affirmative,  and 
that  the  conviction  should  stand. 

CooKBURN,  C.  J.  ...  So  far  from  excluding,  1  admit  that  nega- 
tive  evidence,  such  as  '^  I  never  heard  anything  against  the  character 
of  the  man,"  is  the  most  cogent  evidence  of  a  man's  good  character  and 
leputation,  because  a  man's  character  is  not  talked  about  till  there  is 
some  fault  to  be  found  with  it.  It  is  the  best  evidence  of  his  character 
that  he  is  not  talked  about  at  all ;  and  in  that  sense  such  evidence  is 
admissible.  .  .  . 

[The  opinions  of  Martin,  B.,  doubting  as  to  the  first  question,  and 
on  the  second  concurring  with  the  majority,  and  of  Willes,  J.,  concur- 
ring with  the  majorit}'  on  the  first  question  and  with  the  minority  on 
the  second,  are  omitted.] 

CocKBURN,  C.  J.  I  am  desired  b}*  my  Brother  Btles  to  say  that, 
though  he  takes  no  part  in  the  judgment,  not  having  heard  the  whole 
of  the  argument,  he  entirelj^  concurs  in  the  view  of  the  majority  of  the 
judges  on  both  points. 

The  other  learned  judges  concurred  in  the  judgment  delivered  by  the 
Lord  Chief  Jushcb  of  England.  Conviction  quashed.^ 

%  paaaage  in  the  ezaminatioii  of  a  witneas,  John  Carr,  which  shows  what  was  then  re- 
garded as  the  trae  rale,  and  how  ootnmon  it  was  to  disregard  it  "How  long  have 
yon  known  Mr.  Hardy  f  Upwards  of  twenty  years.  —  Have  yon  known  him  well  dur- 
ing that  time  ?  Yes.  —  What  character  has  he  borne  during  that  time  t  The  charac- 
ter of  a  sober,  peaceable,  honest,  worthy  man.  —  From  what  you  know  of  his  character, 
is  he  a  man  at  all  likely  to  raise  any  disturbance,  or  commit  any  acts  of  violence  f 
Never.  —  Mr,  AUofney-OenBral,  That  is  a  question  never  put.  —  Mr.  Oibbs,  It  is  a 
question  I  never  heard  any  oligectiott  to.  —  Lord  Chief  Jubtiob  Etrb.  I  haye  often 
heard  it  put,  and  often  heard  it  objected  to ;  it  is  certainly  not  a  strictly  regular 
question ;  yon  are  to  ask  his  general  character,  and  from  thence  the  jury  are  to  con- 
clude^ whether  a  man  of  such  a  character  would  commit  such  an  offence  ;  at  the  same 
time,  in  justice  to  the  question,  I  must  say  I  have  known  it  asked  a  hundred  times ; 
I  have  very  often  myself  objected  to  it.  •—  Mr.  Oarrow,  If  it  had  not  been  for  the 
observation  that  it  never  was  olgeoted  to,  it  would  not  have  been  objected  to."  See 
the  remarks  of  Ruffin,  C.  J.,  in  Downey  v.  Murphy,  1  D.  A  B.  86,  and  those  of 
Strong;  J.,  in  Kfiode  v.  WiUismson,  17  Wall.  588.  Compare  the  question  as  to  the 
ebaiacter  of  a  witness  in  R.  o.  Brown,  L.  R.  1  0.  C.  R.  70,  injw,  1237,  decided  two 
jears  later  than  R.  v.  Rowton.  —  Ed. 

1  See  the  leanied  and  important  article  of  Professor  Wigmore  in  82  Am.  Law  Rev. 
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SCOTT  V.  SAMPSON. 

Queen's  Bench  Division.    1882. 

[Reported  S  Q.  B.  D.  491.1] 

Statement  of  Claim.  That  plaintiff  was  a  dramatic  critic  engaged 
in  that  capacity  in  connection  with  '^  The  Daily  Telegraph  *'  newspaper, 

713  on  "  Proof  of  OharacUr  by  PersoncU  Knowledge  or  Opinion  :  Its  History"  Much 
reason  is  there  shown  for  the  view  that  until  a  recent  period  character  meant  disposition, 
and  the  term  *'  general  character  "  imported  only  a  contrast  with  particular  acts.  In 
Starkie's  Criminal  Evidence  (8th  Lond.  cd.)  100,  a  rem^k  is  found  which  is  traceable  to 
J.  F.  Stephen,  editor  of  the  seventh  edition  of  that  work,  that  "  The  result  of  the  doctrine 
laid  down  by  the  migority  of  the  judges  [in  R.  v.  Bowton]  would  appear  to  be  that  if  a 
man  were  to  obtain  a  high  general  reputation  for  honesty  or  morality  by  gross  and 
systematic  hypocrisy,  he  might  call  as  witnesses  in  his  favor  persons  equally  well 
acquainted  with  the  goodness  of  his  reputation,  the  badness  of  his  disposition,  and  the 
hypocrisy  by  which  he  had  prevented  the  one  from  interfering  with  the  other.*'  In 
note  XXV.  (to  chapter  VI.)  of  Stephen's  Digest  the  same  writer  says  :  "  The  case  is  sel- 
dom if  ever  acted  on  in  practice.  The  question  always  put  to  a  witness  to  character 
is,  What  is  the  prisoner's  character  for  honesty,  morality,  or  humanity  f  as  the  case 
may  be  ;  nor  is  the  witness  ever  warned  that  he  is  to  confine  his  evidence  to  the  pris* 
oner's  reputation." 

In  his  Digest  of  Evidence  Stephen  gives  as  the  mode  of  impeaching  a  witness's 
"  character,"  that  the  impeaching  witness  is  to  speak  to  his  own  belief  or  opinion, 
founded  on  a  knowledge  of  the  impeached  witness  (art  133)  ;  while,  as  regards  the 
"  character  "  of  a  party  accused,  he  states  (art.  56)  that  in  this  case  it  means  reputa- 
tion as  distinguished  from  disposition,  and  that  only  general  reputation  may  be 
shown,  as  distinguished  from  particular  acts. 

It  may  be  doubted  whether  this  is  an  accurate  statement  of  the  nature  of  the  dif- 
ference in  English  usage  in  these  two  cases.  That  there  is  a  difference  in  England  and 
in  some  jurisdictions  in  this  country,  whatever  be  the  exact  statement  of  the  difference, 
seems  to  be  true.  The  usual  method  here  is  illustrated  by  what  follows.  In  the  trial 
of  Professor  Webster  in  1850  for  the  murder  of  Dr.  Parkman  (Trial,  p.  241)  we  read:. 
"John  G.  Palfrey,  sioorn.  ...  '  I  am  acquainted  with  the  defendant ;  have  been  his 
neighbor  at  Cambridge  for  some  fifteen  years.  In  regard  to  his  character  for  violence 
or  inhumanity,  I  have  never  heard  it  discussed.  I  have  an  opinion  of  my  own  as  to 
it.'  (The  Chief  Justice  [Shaw]  stated  that  evidence  of  character  could  only  relate  to 
the  general  estimation  in  which  a  person  was  held  by  his  acquaintances  or  the  com- 
munity to  which  he  belonged ;  and  that  individual  and  personal  opinion  was  not 
competent  testimony. )  "    The  witness  then  proceeded  to  speak  to  reputation. 

In  People  v.  Sharp,  107  N.  Y.  427,  457,  Danforth,  J.,  for  the  court :  **  If  Sharp  had 
given  evidence  of  good  character  the  prosecution  might  have  answered  that  evidence 
by  proof  that  his  character  was  bad,  but  I  believe  it  has  not  been  thought  by  any 
judicial  tribunal  that  such  evidence  could  be  given  in  anticipation  of  proof  from  the 
defendant,  nor  that  an  issue  upon  it  could  be  tendered  by  the  prosecution.  .  .  .  But 
even  in  the  case  I  have  supposed  such  evidence  would  be  of  general  reputation  only, 
and  not  of  particular  acts  by  which  reputation  is  shown." 

In  1  Greenl.  Ev.  16th  (Wigmore's)  ed.  s.  461  c,  it  is  said:  "The  practice  in  proving 
a  defendant's  character  was  (ante,  s.  lA  b)  originally,  precisely  the  same  [as  in  the  case 
of  a  witness's  character].  .  .  .  But  in  more  recent  times  in  England  the  rule  of  exclu- 
sion has  been  adopted  [citing  Rowton's  case]  ;  and  in  a  migority  of  American  juris* 
dictions  such  personal  knowledge  or  opinion  is  now  excluded."  The  learned  editor 
goes  on  to  express  his  regret  at  the  change.  —  Ed. 

^  A  jMurt  of  the  case  is  omitted. 
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and  the  proprietor  of  a  raonthly  magazine  called  '*  The  Theatre ;  "  that 
defendaiit  was  the  proprietor  and  publisher  of  a  weekly'  paper  called 
^'  The  Referee."  That  defendant  published  of  the  plaintiff  in  his  occu- 
pation of  a  journalist  and  dramatic  critic  in  *^  The  Referee  "  the  woixls 
following  (setting  out  an  article  extracted  from  the  paper),  meaning 
that  the  plaintiff  had  obtained  from  Admiral  Carr  Glyn  £500  under  a 
threat  of  publishing  facts  injurious  to  the  memory  of  Miss  Neilson 
(an  actress),  and  systematically  abused  his  position  as  a  dramatic 
critic  and  a  Journalist  for  the  purpose  of  extorting  money. 

The  fourth  paragraph  of  the  statement  of  defence  stated  that  the 
allegations  in  the  article  were  true  in  substance  and  in  fact 

Reply  joining  issue.  .  .  .  Verdict  for  the  plaintiff,  damages  £1,500.  ' 

A  rule  having  been  obtained  calling  on  the  plaintiff  to  show  cause 
why  the  verdict  should  not  be  set  aside,  and  a  new  trial  had,  on  the 
ground  that  the  learned  judge  at  the  trial  iinpro|>erly  refused  to  receive 
evidence  relating  to  the  cliaracter  of  the  plaintiff,  and  also  evidence  to 
show  that  rumors  existed  prior  to  the  publication  of  the  libel,  to  the 
same  effect  as  the  matters  complained  of, 

C.  Rus&eU^  Q.  C.  {F.  O.  Crump  with  him),  showed  cause. 

WiUiSy  Q.  C,  and  Moloney  {McDonett  with  them),  in  suppoit  of  the 
rule.  .  .  . 

Cave,  J.  .  •  .  Speaking  generally  the  law  recognizes  in  every  man  a 
right  to  have  the  estimation  in  which  he  stands  in  the  opinion  of  others 
unaffected  by  false  statements  to  his  discredit ;  and  if  such  false  state- 
ments are  made  without  lawful  excuse,  and  damage  results  to  the  i>erson 
of  whom  they  axe  made,  he  has  a  right  of  action.  The  damage,  how- 
ever, which  he  has  sustained  must  depend  almost  entirely  on  the  esti- 
mation in  which  he  was  previously  held.  He  complains  of  an  injury 
to  his  reputation  and  seeks  to  recover  damages  for  that  injury ;  and  it 
seems  most  material  that  the  jury  who  have  to  award  those  damages 
should  know  if  the  fact  is  so  that  he  is  a  man  of  no  reputation.  **  To 
deny  this  would,"  as  is  observed  in  Starkie  on  Evidence,  '<  be  to  decide 
that  a  man  of  the  worst  character  is  entitled  to  the  same  measure  of 
damages  with  one  of  unsullied  and  unblemished  reputation.  A  reputed 
thief  would  be  placed  on  the  same  footing  with  the  most  honorable 
merchant,  a  virtuous  woman  with  the  most  abandoned  prostitute.  To 
enable  the  jury  to  estimate  the  probable  quantum  of  injury  sustained,  a 
knowledge  of  the  party's  previous  character  is  not  only  material,  but 
seems  to  be  absolutely  essential. 

It  is  said  that  the  admission  of  such  evidence  will  be  a  hardship  upon 
the  plaintiff  who  may  not  be  prepared  to  rebut  it ;  and  under  the  former 
practice,  where  the  damages  could  not  be  pleaded  to,  and  general  evi- 
dence of  bad  character  was  allowed  to  be  given  under  a  plea  of  no(f 
guilt}',  there  was  something  in  this  objection,  which,  however,  is  re- 
moved under  the  present  system  of  pleading  which  requires  that  all 
material  facts  shall  be  pleaded,  and  a  plaintiff  who  has  notice  that  gen- 
eral evidence  of  bad  character  will  be  adduced  against  him  can  have  no 
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difflculty  whatever,  if  he  is  a  man  of  good  character,  In  coming  pre- 
pared, with  friends  wlio  have  known  him,  to  prove  that  his  reputation 
has  been  good. 

On  principle,  therefore,  it  would  seem  that  general  evidence  of  repu- 
tation should  be  admitted ;  and  on  turning  to  the  autliorities  previously 
cited,  it  will  be  found  that  it  has  been  admitted  in  a  great  majority  of 
those  cases,  and  that  its  admission  has  been  approved  by  a  great  major- 
ity of  the  judges  who  have  expressed  an  opinion  on  the  subject. 

As  to  the  second  head  of  evidence,  or  evidence  of  rumors  and  sus- 
picions to  the  same  effect  as  the  defamatory  matter  complained  of,  it 
would  seem  that  on  principle  such  evidence  is  not  admissible,  as  only 
indirectly  tending  to  affect  the  plaintiff's  reputation.  If  these  rumors 
and  suspicions  have  in  fact  affected  the  plaintiff's  reputation,  that  may 
be  proved  by  general  evidence  of  reputation.  If  they  have  not  affected 
it,  they  are  not  relevant  to  the  issue.  To  admit  evidence  of  rumors 
and  suspicions  is  to  give  any  one  who  knows  nothing  whatever  of  the 
plaintiff,  or  who  may  even  have  a  grudge  against  him,  an  opportunity 
of  spreading,  through  the  means  of  the  publicity  attending  judicial 
proceedings,  what  he  may  have  picked  from  the  most  disreputable 
sources,  and  what  no  man  of  sense,  who  knows  the  plaintiff's  character, 
would  for  a  moment  believe  in.  Unlike  evidence  of  general  reputation, 
it  is  particularly  difficult  for  the  plaintiff  to  meet  and  rebut  such  evi- 
dence ;  for  all  that  those  who  know  him  best  can  say  is  that  they  have 
not  heard  anything  of  these  rumors.  Moreover,  it  may  be  that  it  is  the 
defendant  himself  who  has  staiiied  them. 

Turning  to  the  authorities,  it  will  be  seen  that  while  such  evidence 
appears  to  have  been  admitted  by  Loixi  £llenborongh,  C.  J.,  in  Earner 
T.  Merle  (not  reported),  and  by  Cress  well,  J.,  with  the  approbation  of 
Wightman,  J.,  in  Eicharch  v.  Richards^  2  Mood.  &  Rob.  557,  and 
while  its  admissibility  was  supported  by  Pigot,  C.  B.,  in  Bdl  v.  Parke^ 
II  Ir.  C.  L.  Rep.  413,  it  was  doubted  by  Abbott,  G.  J.,  in  Waithman 
V.  Weaoer,  11  Price,  257  n.,  and  by  Coleridge,  J.,  in  Nye  v.  T?iomp9on^ 
16  Q.  B.  175,  and  it  was  held  inadmissible  by  Fitzgerald  and  Hughes, 
BB.,  in  Bell  v.  Parkcy  and  by  the  whole  Court  of  Exchequer,  in  Jones 
V.  Stevens,  11  Price,  235. 

In  Leicester  v.  Walter^  2  Camp.  251,  evidence  of  rumors  and  suspi- 
cions was  admitted  by  Sir  James  Mansfield  against  his  own  judgment ; 
but  in  that  case  it  was  proposed  to  prove  that  the  plaintiff's  relations 
and  former  acquaintances  had  ceased  to  visit  him  on  account  of  these 
rumors  and  suspicions,  so  that  the  evidence  would  seem  really  to  have 
amounted  to  evidence  of  general  reputation. 

Upon  the  whole,  both  the  weight  of  authority  and  principle  seem 
against  the  admission  of  such  evidence. 

As  to  the  third  head,  or  evidence  of  facts  and  circumstances  tending 
to  show  the  disposition  of  the  plaintiff,  both  principle  and  authority 
seem  equally  against  its  admission.  At  the  most  it  tends  to  prove  not 
that  the  plaiutLff  has  not,  but  that  he  ought  not  to  havey  a  good  repu* 
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tation,  and  to  admit  evidence  of  this  kind  is  in  efTect,  as  was  said  in 
Janes  v.  Stevens^  to  throw  upon  the  plaintiff  the  difiicultj  of  showing 
a  uniform  propriet}*  of  conduct  during  his  whole  life.  It  would  give 
rise  to  interminable  issues  which  would  have  but  a  very  remote  bearing 
on  the  question  in  dispute,  which  is,  to  what  extent  the  reputation  which 
he  actually  possesses  has  been  damaged  by  the  defamatory  matter  com- 
plained of.  Among  all  the  cases  which  have  been  reviewed  there  is  not 
one  which  can  be  cited  in  support  of  the  admissibility  of  this  evidence. 
In  Bracegirdie  v.  Bailey^  1  F.  &  F.  536,  such  evidence  was  i*ejected  by 
Byles,  J.,  after  consulting  with  Willes,  J.,  and  in  Jones  v.  Stevens^  the 
evils  attending  its  admission  are  eloquently  pointed  out 

To  apply  these  principles  to  the  case  in  hand.  In  the  course  of  his 
examination  in  chief  of  the  plaintiff,  Mr.  Willis  asked  him  whether  he 
bad  used  his  position  as  a  critic  of  '^  The  Daily  Telegraph  "  to  injure  or 
annoy  an  actor?  The  witness  answered,  ^^  Never; "  wheroupon  a  dis- 
cussion ensued  between  Mr.  Russell  and  Mr.  Willis  as  to  the  admissi- 
bility of  the  question.  Ultimately,  Mr.  Willis  proposed  to  pursue  the 
inquiry  further  by  asking  the  witness  whether  on  the  16th  of  May, 
1881,  he  reviewed  in  ^^The  Daily  Telegraph"  Mr.  Vezin's  appearance 
as  lago  at  Drury  Lane?  The  question  was  objected  to,  and  Mr.  Willis 
supported  the  question  on  the  ground  that  it  was  material  to  the  justifi- 
cation, as  showing' that  the  plaintiff  had  abused  his  position  as  a  critic 
for  other  purposes  than  that  of  extorting  monc}^  viz.,  for  the  purpose 
of  grossly  abusing  a  man  he  personally  disliked. 

Lord  Coleiidge  held,  as  I  think  rightly,  that  the  question  was  not 
admissible,  as  tending  to  prove  justification ;  the  natural  meaning  of 
the  libel  being  that  the  witness  abused  his  |)osition  as  a  critic  for  the 
purpose  of  extorting  money.  Mr.  Willis  now  contends  that  it  was  also 
admissible  as  evidence  tending  to  show  the  plaintiff*s  general  bad  char- 
acter. I  am  of  opinion  that  it  falls  under  the  thiixi  head  of  evidence 
above  discussed,  viz.,  evidence  of  paiticular  facts  tending  to  show  the 
plaintiffs -disposition,  and  is  therefore  inadmissible. 

Mr.  Willis  next  asked  the  witness  whether  he  had  published  libels 
himself?  to  which  the  witness  answered,  ^'  No,  not  within  my  knowl- 
edge.'' Mr.  Russell  objected  that  this  was  cross-examination  to  credit 
Lord  Ck>leridge  thereupon  said,  ^^  It  is  open  to  every  conceivable  ob- 
jection,'' and  the  topic  was  not  further  pursued  by  Mr.  Willis.  Mr. 
Willis  next  asked,  ^^  Have  3'ou  apologized  for  libels?"  This  question 
was  objected  to,  and  rejected  by  his  Lordship.  Mr.  Willis,  who  ap- 
pears at  the  time  to  have  acquiesced  in  this  decision,  now  contends 
that  he  should  have  been  allowed  to  pursue  the  first  question  and  put 
the  second ;  but  I  am  clearlj'  of  opinion  that  both  were  inadmissible,  on 
the  same  ground  as  the  first  question  about  the  article  in  '*  The  Daily 
Telegraph." 

In  the  re-examination  of  the  plaintiff,  Mr.  McDonell  asked  him 
whether  he  took  criminal  proceedings  in  1873,  at  the  Guildhall,  against 
^*  The  Hornet,"  and  afterwards  stopped  the  proceedings?    This  ques- 
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tion  was  objected  to,  as  not  arising  out  of  the  cross-examination,  and 
on  Mr.  McDonelPs  admission  that  it  did  not  so  arise,  it  was  rejected. 
The  rejection  of  the  evidence  on  this  ground  was  a  matter  for  the 
discretion  of  the  judge  who  presided  at  the  trial,  and  that  discretion 
appears  to  have  been  rightly  exercised,  as  the  question  was  clearl}'  in- 
admissible on  the  same  ground  as  those  already  discussed. 

Mr.  McDonell  then  called  Mr.  Martin,  the  Chief  Clerk  at  the  Guild- 
hall Police  Court,  to  prove  what  took  place  at  the  Guildhall,  in  1873, 
when  the  plaintiff  took  proceedings  against  *'  The  Hornet,"  with  a  view 
to  show  by  this  among  other  instances  what  the  plaintifiTs  character 
was,  and  that  he  had  been  in  the  habit  of  libelling  persons.  This  evi- 
dence was  objected  to,  and  rejected,  and,  I  think,  rightly  rejected,  for 
the  same  reason  as  the  former  questions. 

Lastl}^  Mr.  Ledger  was  called  on  behalf  of  the  defendant,  and  was 
asked  whether  he  had  heard  anywhere  the  story  which  was  the  libel  in 
question  before  he  saw  it  in  ^*  The  Referee  "  ?  This  question  was  also 
objected  to  and  rejected.  The  form  of.  the  question  shows  to  my  mind 
very  forcibly  the  injustice  of  admitting  evidence  of  rumors.  The  wit- 
ness was  asked  whether  he  had  heard  the  story  anywhere ;  but  in  the 
discussion  which  ensued  it  was  stated  that  he  had  heard  it  in  some 
club.  The  defendant  was  charged  with  having  published  a  false  and 
malicious  libel  in  a  magazine,  and  it  is  suggested  that  he  ought  to  be 
allowed. to  call  a  witness  to  sa}'  that  he  had  previously  heard  the  same 
story  from  some  one  in  a  club.  How  can  the  gossip  of  some  idler  in  a 
club  be  material  to  tlie  issue  in  this  case?  How  is  it  shown  that  the 
plain tifiTs  reputation  was  in  the  slightest  degree  affected  by  such  gossip? 
and  how  can  the  plaintiff  mee^such  evidence  as  this?  The  person  who 
repeated  the  storj^  to  Mr.  Ledger  might,  if  he  were  put  into  the  witness- 
box,  be  compelled  to  admit  on  cross-examination  that  he  had  himself 
heard  the  story  from  the  defendant,  or  that  he  had  told  the  story  with- 
out the  slightest  ground  for  it,  or  be  shown  to  be  a  person  whom  no  one 
who  knew  him  would  believe  for  a  moment. 

I  hold  that  the  evidence  was  rightly  rejected  as  falling  under  the  sec- 
ond head  of  evidence,  viz.,  evidence  of  rumors  and  suspicions  discussed 
above. 

I  have  now  gone  through  the  whole  of  the  evidence  which  was  ten- 
dered, and,  in  my  opinion,  the  whole  of  it  was  properly  rejected.  .  .  • 

Hide  discharged.^ 

1  For  other  cases  where  reputation  or  character  is  involved  in  the  substantive  law 
of  the  case,  see  Humphrey  9.  Brown,  89  Fed.  Rep.  640 ;  Monahan  v,  Worcester,  150 
Mass.  439 ;  Fountain  v.  Boodle,  8  Q.  B.  5.  —  Ed. 
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SECTION  III. 

CONrESSIONS.l 

NOTB. 

By  the  statute  of  1  &  2  P.  &  M.  cap.  18,  and  2  &  3  P.  ft  M.  cap.  10,  justices  of 
peace  and  corouers  have  power  to  take  examinations  of  the  party  accused,  and  infor- 
mations of  the  accusers  and  witnesses  (the  examinations  to  be  without  oath,  the  infor- 
mations to  he  upon  oath),  and  are  to  put  the  same  in  writing,  and  are  to  certify  the 
same  to  the  next  gaol-delivery. 

These  examinations  and  informations  thus  taken  and  returned  may  be  read  in  evi- 
dence against  the  prisoner,  if  the  informer  be  dead,  or  so  sick  that  he  is  not  able  to 
travel,  and  oath  thereof  made ;  otherwise  not. 

But  then,  1.  Oath  must  be  made  either  by  the  justice  or  coroner  that  took  them,  or 
the  clerk  that  wrote  them,  that  they  are  the  true  substance  of  what  the  informer  gave  . 

in  upon  oath,  and  what  the  prisoner  confessed  upon  his  examination.     2.  As  to  the  \^  4^4.  L  ^^  4  i*^*  "^  ^^*^*^ 
examination  of  the  prisoner,  it  must  be  testified  that  he  did  it  freely  without  any 
menace  or  undue  terror  imposed  upon  him ;  for  I  have  often  known  the  prisoner  dis- 
own his  confession  upon  his  examination,  and  hath  sometimes  been  acquitted  against 
such  his  confession.  2  HaU,  PL  Cr.  284,  285  {be/ore  1677). 

As  to  the  first  particular,  viz.,  where  the  confession  of  the  defendant,  or  the  deposi- 
tions of  others,  out  of  court,  may  be  allowed  as  evidence,  it  seems  that  the  confedsion 
of  the  defendant  himself,  whether  taken  upon  an  examination  before  justices  of  peace, 
in  purauance  of  1  &  2  Ph.  &  M.  18,  or  of  2  ft  8  Ph.  ft  M.  10,  upon  a  bailment  or  com- 
mitment for  felony,  or  taken  by  the  common  law  upon  an  examination  before  a  secre*  ^  ,J. «  > «  '  .  "vu 
tary  of  state,  or  other  magistrate,  for  treason,  or  other  crimes,  not  within  those  statutes, 
or  in  discourse  with  private  persons,  hath  always  been  allowed  to  be  given  in  evidence 
against  the  party  confessing,  but  not  against  others. 

Also  it  was  holden,  that  two  witnesses  of  a  confession  of  high  treason,  upon  an  ex- 
amination before  a  justice  of  peace,  were  sufficient  to  convict  the  person  so  confessing, 
within  the  meaning  of  1  E.  6,  12,  and  5  ft  6  £.  6,  11,  which  required  two  witnesses  in 
high  treason,  unless  the  offender  should  willingly  without  violence  confess  the  same  ; 
but  this  is  remedied  by  7  W.  8,  8,  which  requires  two  witnesses,  unless  the  party  bhall 
willingly,  without  violence,  in  open  court  confess,  etc. 

2  Hawkins,  PL  Cr.  e.  46,  m.  8,  4  (1721). 

Hasty  confessions,  niade  to  persons  having  no  authority  to  examine,  are  the  weak- 
est and  most  suspicious  of  all  evidepce.  Proof  may  be  too  easily  procured,  words  are 
often  misreported,  whether  through  ignorance,  inattention,  or  malice,  it  mattereth 
not  to  the  defendant,  he  is  equally  affected  in  either  case ;  and  they  are  extremely 
liable  to  misconstruction.  And  withal,  this  evidence  is  not,  in  the  ordinary  course  of 
things,  to  be  disproved  by  that  sort  of  ne^tive  evidence,  by  which  the  proof  of  plain 
facts  may  be  and  often  is  confronted.  Foster,  Crown  Law,  248  (1768). 

Even  in  cases  of  felony  at  the  common  law,  they  [confessions]  are  the  weakest  and 
most  suspicious  of  all  testimony ;  ever  liable  to  be  obtained  by  artifice,  false  hoi>es, 

1  That  the  term  "  confessions  "  does  not  cover  evidential  matter  tending  to  prove 
guilt,  but  only  admissions  of  guilt  itself,  see  supra,  112,  and  1  Grlf.  £v.  (16th  ed.) 
e.  213.  And  on  this  subject  generally  see  Professor  Wigmore's  learned  researches  in 
1  Grlf.  £v.  (16th  ed.)  Appendix  III.,  and  in  an  article  entitled  Confessions;  A  Britf 
History  and  a  Crilieism,  88  Am.  Law  Rev.  876.  —  £d. 
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promiaes  of  favor,  or  menaces ;  seldom  remembered  accarately,  or  reported  with  due 
precision  ;  and  incapable  in  their  nature  of  being  disproved  by  other  negative  evidence. 
—  4  Blackstone,  Com.  857.  [This  passage  appears  for  the  first  time  in  1778,  in  the 
8th  ed] 

Id  E.  v.  Ruddy  Ck>wper,  331,  335,  338  (1775),  on  an  application  to  bail 
the  defendant  in  a  case  of  forgeiy,  Lord  Mansfield  said :  ^^  A  thiixi 
ground  which  has  been  urged  in  suppoit  of  the  present  application  is 
this,  that  the  prisoner  has  been  drawn  in  by  promises  and  assurances 
to  answer  to  an  examination  and  to  swear  to  it  on  oath,  which  she 
would  not  have  done  but  from  a  confidence  that  these  promises  and 
assurances  would  have  been  kept  and  performed.  The  instance  has 
frequently  happened  of  persons  having  made  qpnfessions  under  threats 
or  pmmises.  The  consequence,  as  frequentlj,  has  been  that  such  ex- 
aminations and  confessions  have  not  been  made  use  of  against  them  on 
their  trial.  ...  If  she  had  made  a  fair  and  full  disclosure  of  all  that 
she  knew,  and  the  justices  had  deceived  her,  under  a  promise  or  assur- 
ance or  hope  of  a  pardon  from  them,  she  would  be  entitled  to  such  a 
recommendation  to  mercy.  ...  If  an}'  evidence  or  confession  has  been 
extorted  from  her,  it  will  be  of  no  prejudice  to  her  on  the  trial.'' 


THE  KING  V.  JANE  WARICKSHALL. 

At  the  Old  Bailey.    1783. 

[Reported  Leach  {Ath  ed.),  263.] 

At  the  Old  Bailey  in  April  Session,  1783,  Thomas  Littlepage  whs 
indicted  before  Mr.  Justice  Nares,  present  Mr.  Baron  Ejre,  for  grand 
larceny ;  and  the  same  indictment  charged  Jane  Warickshall  as  an  ac* 
cesser}*  after  the  fact  with  having  received  the  propei-ty,  knowing  it  to 
have  been  stolen. 

The  accessory  had  made  a  full  confession  of  her  guilt ;  and  in  conse- 
quence of  it  the  propert}'  was  found  in  her  lodgings,  concealed  between 
the  sackings  of  her  bed.  The  confession,  however,  having  been  ob« 
tained  by  promises  of  favor,  the  court  refused  to  admit  it  in  evidence 
against  her ;  and  it  was  contended  by  her  counsel,  that  as  the  fact  of 
finding  the  stolen  property  in  her  custody  had  been  obtained  throngh 
the  means  of  an  inadmissible  confession,  the  proof  of  that  fact  ought 
also  to  be  rejected ;  for  otherwise  the  faith  which  the  prosecutor  had 
pledged  would  be  violated,  and  the  prisoner  made  the  deluded  instru- 
ment of  her  own  conviction. 

The  Court.  It  is  a  mistaken  notion,  that  the  evidence  of  confes- 
sions and  facts  which  have  been  obtained  from  prisoners  by  promises 
or  threats,  is  to  be  rejected  from  a  regard  to  public  faith ;  no  such  rule 
ever  prevailed.  The  idea  is  novel  in  theor}*,  and  would  be  as  dangerous 
in  practice  as  it  is  repugnant  to  the  general  principles  of  cnminal  law. 


SECT,  ni.]  THE  KING  V.  JANS  WABICKSHALL.  287 

CoDfcssions  are  received  in  evidence,  or  rejected  as  inadmissible,  under 
a  consideration  whether  they  are  or  are  not  entitled  to  credit.  A  free 
and  voluntary  confession  is  deserving  of  the  highest  credit,  because 
it  is  presumed  to  flow  from  the  strongest  sense  of  guilt,  and  there- 
fore  it  is  admitted  as  proof  of  the  crime  to  which  it  refers :  but  a  con- 
fession forced  from  the  mind  by  the  flattery  of  hope,  or  by  the  torture 
of  fear,  comes  in  so  questionable  a  shape  when  it  is  to  be  considered 
as  the  evidence  of  guilt,  that  no  credit  ought  to  be  given  to  it ;  and 
therefore  it  is  rejected.^  This  principle  respecting  confessions  has  no 
application  whatever  as  to  the  admission  or  rejection  of  facts,  whether 
the  knowledge  of  them  be  obtained  in  consequence  of  an  extorted  con- 
fession^ or  whether  it  arises  from  an}*  other  source ;  for  a  fact,  if  it  exist 
at  all,  must  exist  invariably  in  the  same  manner,  whether  the  confession 
from  which  it  is  derived  be  in  other  respects  true  or  false.  Facts  thus  ' 
obtained,  however,  must  be  fully  and  satisfactorily  proved,  without  call-  ' 
ing  in  the  aid  of  any  part  of  the  confession  from  which  they  may  have  been 
derived  ;  and  the  impossibility  of  admitting  any  part  of  the  confession* 
as  a  proof  of  the  fact,  clearly  shews  that  the  fact  maj'  be  admitted  on 
other  evidence ;  for  as  no  part  of  an  improper  confession  can  be  heaix), 
it  can  never  be  legally  known  whether  the  fact  was  derived  through  the 
means  of  such  confession  or  not ;  and  the  consequences  to  public  Justice 
would  be  dangerous  indeed ;  for  if  men  were  enabled  to  regain  stolen 
property,  and  the  evidence  of  attendant  facts  were  to  be  suppressed, 
because  they  had  regained  it  b}*  means  of  an  improper  confession,  it 
would  be  holding  out  an  opportunity  to  compound  felonies.  The  rules 
of  evidence  which  respect  the  admission  of  facts,  and  those  which  pre- 
vail with  respect  to  the  rejection  of  parol  declarations  or  confessions, 
are  distinct  and  independent  of  each  other.  It  is  true,  that  many  able 
judges  have  conceived  that  it  would  be  an  exceeding  hard  case,  that 
a  man  whose  life  is  at  stake,  having  been  lulled  into  a  notion  of  se- 
curity by  promises  of  favor,  and  in  consequence  of  those  promises  has 
been  induced  to  make  a  confession  by  the  means  of  which  the  property 
is  found,  should  afterwards  find  that  the  confession  with  regard  to  the 
property  found  is  to  operate  against  him.  But  this  subject  has  more 
than  once  undergone  the  solemn  consideration  of  the  twelve  Judges ; 
and  a  majority  of  them  were  clearly  of  opinion,  That  although  confes- 
sions improperly  obtained  cannot  be  received  in  evidence,  yet  that  any 
acts  done  afterwards  might  be  given  in  evidence,  notwithstanding  they 
were  done  in  consequence  of  such  confession.' 

1  Three  men  were  tried  and  conricted  for  the  murder  of  Mr.  Harrison,  of  Campden, 
in  Gloncestersfaire.  One  of  them,  under  a  promise  of  pardon,  confessed  himself  guilty 
of  the  fact  The  confession  therefore  vas  not  gifen  in  evidence  against  him,  and  a  few 
years  afterwards  it  appeared  that  Mr.  Harrison  wbs  alire.    MS. 

*  It  should  seem  that  so  much  of  the  confession  as  relates  strictly  to  the  fact  dis- 
covered by  it  may  be  given  in  evidence  ;  for  the  reason  of  rejecting  extorted  confessions 
is  the  apprehension  that  the  prisoner  may  have  been  thereby  induced  to  say  what  is 
false ;  but  the  fact  discovered  shows  that  so  much  of  the  confession  as  immediately 
lelfttes  to  it  is  tme.    Bex  v.  Butcher,  Maidstone  Summer  Assizes,  179S.    But  it  seeras^ 


288  BEGIN  A  V.  BALDBT.  [CHAP.  IL 


REGINA  V.  BALDRY. 

Court  for  Crown  Cases  Reserved.    1852. 

[Reported  2  Denison,  C  C.  R.  430.] 

At  the  Spnng  Assizes  for  the  county  of  Suffolk,  the  prisoner  was 
tried  before  Lord  Campbell,  C.  J.,-  upon  an  indictment  charging  him 
with  having  administered  poison  to  his  wife  with  intent  to  murder  her. 

On  the  part  of  the  prosecution,  a  police  constable  was  called  whose 
evidence  thus  began:  '^I  went  to  the  prisoner's  house  on  the  17th 
December.  I  saw  the  prisoner.  Dr.  Vincent,  and  Page,  another  con- 
stable, were  with  me.  I  told  him  what  he  was  charged  with.  He 
made  no  reply,  and  sat  with  his  face  buried  in  his  handkerchief.  I 
believe  he  was  crying.  I  said  he  need  not  say  an3'thing  to  criminate 
himself;  what  he  did  say  would  be  taken  down  and  used  as  evidence 
against  him." 

Objection  was  made  on  behalf  of  the  prisoner  that  what  he  then  said 
was  not  admissible.  The  Lord  Ciiief  Justice  thought  that  although  the 
caution  of  the  constable  differed  from  that  directed  bv  11  &  12  Vict, 
c.  42,  §  18,  to  be  given  by  the  justice  to  the  prisoner  in  the  word 
*'  will "  instead  of  "  ma},"  it  did  not  amount  to  any  promise  or  threat 
to  induce  the  prisoner  to  confess ;  that  it  could  have  no  tendency  to 
induce  him  to  say  anything  untrue ;  and  that  in  spite  of  it,  if  he  did 
afterwards  confess,  the  confession  must  be  considered  voluntary ;  his 
Lordship  therefore  allowed  the  witness  to  give  in  evidence  what  the 
prisoner  then  said,  which  amounted  to  a  confession  of  his  guilt 

But  as  doubts  had  been  entertained  by  learned  judges  whether  a  con- 
fession, after  such  a  caution,  might  lawfully  be  given  in  evidence,  his 
Lordship  reserved  the  question  for  the  Court  of  Criminal  Appeal.  The 
prisoner  was  convicted,  and  sentence  cf  death  was  passed  upon  him. 

says  Mr.  East,  2  C.  L.  658,  "  that  this  opinion  must  be  taken  with  some  grains  of 
allowance ;  for  even  in  snch  case  the  most  that  is  proper  to  be  left  with  the  jary  is  the 
fact  of  the  witness  having  been  directed  by  the  prisoner  where  to  find  the  goods,  and 
his  having  found  them  accordingly;  but  not  the  acknowledgment  of  the  prisoner 
having  stolen  or  put  them  there,  which  is  to  be  collected  or  not  from  all  the  circum- 
stances of  the  case;  and  this  is  now  the  more  common  practice."  [Followed  in  Com- 
monwealth V,  John  F.  Enapp,  9  Pick.  496,  511.  In  State  9.  Willis,  71  Conn.  29S 
(1898),  the  court  (Hamersley,  J.)  said :  *'The  fourth  reason  of  appeal  assigns  error  in 
admitting  a  declaration  made  to  the  sheriff  just  after  the  declaration  to  Diehl  had  been 
made.  It  consisted  in  a  statement  that  the  accused  had  pawned  the  watch  taken  from 
the  murdered  man  at  a  described  pawnshop  in  Philadelpliia,  and  was  oflfered  in  con- 
nection with  evidence  identifying  the  wateh,  and  proving  that  it  was  found,  in  pursu- 
ance of  the  statement  of  the  accused,  at  the  place  described.  This  declaration  was 
admissible,  no  matter  what  promises  had  been  previously  made.  Laros  o.  Common- 
wealth, 84  Pa.  St.  200 ;  Commonwealth  v,  Enapp,  9  Pick.  496,  51 1 ;  Commonwealth  v. 
James,  99  Mass.  438,  441  ;  Reg.  v.  Leatham,  8  Cox,  Cr.  Cas.  498,  503 ;  Reg.  v,  Gould* 
9  Car.  &  P.  364 ;  Duffy  v.  People,  26  N.  Y.  588,  590 ;  2  Swift^  Dig.  p.  434."— £d.J 
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On  the  24ih  of  April,  A.  d.  1852,  this  case  was  argued  before  Lord 
Campbell,  C.  J.,  Pollock,  C.  B.,  Pabke,  B.,  Erlb,  J.,  and  Wil- 
liams, J. 

H.  MiUa^  for  the  prisoner.  Power  and  Newton^  for  the  Crown,  were 
not  called  on  to  address  the  court 

Pollock,  C.  B.  I  am  of  opinion  that  the  conviction  is  right,  -^  that 
the  evidence  was  properly  received.  I  consider  that  the  grounds  for 
not  receiving  such  evidence  are  not  those  stated  by  the  learned  coun* 
sel  in  his  elaborate  and  able  argument  from  a  review  of  all  the  cases, 
that  there  is  a  presumption  of  law  one  wa}*  or  other.  The  ground  for 
not  receiving  such  evidence  is  that  it  would  not  be  safe  to  receive  a 
statement  made  under  any  influence  or  fear.  There  is  no  presumption 
of  law  that  it  is  false,  or  that  the  law  considers  such  statement  cannot 
be  relied  upon ;  but  such  confessions  are  rejected  because  it  is  supposed 
that  it  would  be  dangerous  to  leave  such  evidence  to  the  jury.  A  simple 
caution  to  the  accused  to  tell  the  truth,  if  he  says  anything,  has  been 
decided  not  to  be  sufficient  to  prevent  the  statement  made  being  given 
in  evidence ;  and  although  it  may  be  put  that  when  a  person  is  told  to 
tell  the  truth,  he  may  possibly  understand  that  the  only  thing  true  is 
that  he  is  guilty,  that  is  not  what  he  ought  to  understand.  He  is  re* 
minded  that  he  need  not  say  an3'thing,  but  if  he  says  anything  let  it  be 
true.  It  has  been  decided  that  that  would  not  prevent  the  statement 
being  received  in  evidence  by  Littledale,  J.,  in  the  case  of  Rex  v.  Courts 
7  Car.  &  P.  486,  and  by  Rolfe,  B.,  in  a  case  at  Gloucester,  J2.  v.  Holmes^ 
1  Car.  &  E.  248 ;  but  where  the  admonition  to  speak  the  truth  has  been 
coupled  with  any  expression  importing  that  it  would  be  better  for  him 
to  do  so,  it  has  been  held  that  the  confession  was  not  receivable,  —  the 
objectionable  words  being  that  it  would  be  better  to  speak  the  truth, 
because  they  import  that  it  would  be  better  for  him  to  say  something. 
This  was  decided  in  the  case  of  Reg.  v.  Oamer^  1  Den.  C.  C.  329.  The 
true  distinction  between  the  present  case  and  a  case  of  that  kind  is  that 
it  is  left  to  the  prisoner  a  matter  of  perfect  indifference  whether  he  should 
open  his  mouth  or  not.  .  .  .  The  question  now  is  whether  the  words 
employed  hy  the  constable,  ^^  he  need  not  say  an^iihing  to  criminate 
himself ;  what  he  did  say  would  be  taken  down  and  used  as  evidence 
against  him,"  amount  either  to  a  promise  or  a  threat?  We  are  not  to 
torture  this  expression,  or  to  say  whether  a  man  might  have  misunder- 
stood their  meaning,  for  the  words  of  the  statute  might  by  ingenuity  be 
suggested  to  raise  in  the  mind  of  the  prisoner  very  different  ideas  f^om 
that  which  is  the  natural  meaning.  The  words  are  to  be  taken  in  their 
obvious  meaning.  It  is  very*important  for  the  protection  of  innocence 
that  any  man  charged  with  a  crime  should  be  told  at  the  time  of  his 
apprehension  what  that  charge  is.  Attention  should  be  paid  to  any  com* 
mnnication  made  by  him  at  that  time,  because  generally  a  prisoner  has 
no  means  of  paying  for  witnesses.  The  accused  may  frequently  be  in 
a  situation  at  once  to  say  that  he  was  in  such  a  place  and  could  prove 
an  oiibi^  and  may  be  able  to  make  some  statement  of  extreme  impor- 
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tance,  in  order  to  show  that  he  did  not  ootnmit  the  orime,  or  was  not 
the  person  intended  to  be  chained.  In  criminal  trials  I  make  a  point 
of  inquiring  whether  the  prisoner  made  a  statement  on  being  first  taken 
into  custody,  and  I  have  known  repeatedl}'  an  acquittal  occur  chiefly 
on  the  grounds  of  what  the  prisoner  stated  at  the  time  of  his  apprehen- 
sion. It  is  proper  that  a  prisoner  should  be  cautioned  not  to  criminate 
himself;  but  I  think  that  what  he  says  ought  to  be  adduced  either  as 
evidence  of  his  guilt,  or  as  evidence  in  his  favor.  For  these  reasons, 
I  think  that  the  Lord  Chief  Justice  properly  received  the  confession  at 
the  trial. 

Parke,  B.    I  entirely  agree  -with  the  Lord  Chief  Baron  and  with  the 
t  view  taken  by  Lord  Campbell  at  the  trial.  ...  By  the  law  of  England, 
\\  \  in  order  to  I'ender  a  confession  admissible  in  evidence  it  must  be  per- 
fectly voluntary ;  and  there  is  no  doubt  that  any  inducement  in  the 
i  mature  of  a  promise  or  of  a  threat  held  out  by  a  person  in  authority, 
I  Vitiates  a  confession.    The  decisions  to  that  effect  have  gone  a  long 
'  Waj' ;  whether  it  would  not  have  been  better  to  have  allowed  the  whole 
to  go  to  the  jury,  it  is  now  too  late  to  inquire,  but  I  think  there  has 
been  too  much  tenderness  towards  prisoners  in  this  matter.    I  confess 
that  I  cannot  look  at  the  decisions  without  some  shame  when  I  conr 
sider  what  objections  have  prevailed  to  prevent  the  reception  of  con- 
fessions in  evidence;   and  I  agree  with  the  observation  of  Mr.  Pitt 
Taylor,  that  the  rule  has  been  extended  quite  too  far,  and  that  justice 
and  common  sense  have  too  frequently  been  sacrificed  at  the  shrine  of 
mercy.    We  all  know  how  it  occurred.     Every  judge  decided  by  him- 
self upon  the  admissibility  of  the  confession,  and  he  did  not  like  to 
press  against  the  prisoner,  and  took  the  merciful  view  of  it.     If  tlie 
question  were  res  nova  I  cannot  see  how  it  could  be  ai^ued  that  any 
advantage  is  offered  to  a  prisoner  by  his  being  told  that  what  he  says 
will  be  used  in  evidence  against  him.     I  have  the  most  unfeigned  re- 
spect for  Coleridge,  J.,  and  Maule,  J.,  and  in  deference  to  their  deci- 
sions, I  offered  to  reserve  a  case  at  Aylesbury,  but  I  cannot  concur  in 
their  judgment.     I  have  reflected  on  Meg,  v.  Drew  [8  Car.  A  P.  140] 
and  Ileg.  v.  Morton  [2  Moo.  &  Rob.  514],  and  I  have  never  been  able 
to  make  out  that  any  benefit  was  held  out  to  the  prisoner  by  the  caution 
employed  in  those  cases.     We  ought  therefore  to  be  extremely  obliged 
to  Lord  Campbell  for  having  reserved  the  point  in  order  that  it  might 
be  settled. 

Erle,  J.  I  think  that  the  statement  of  the  prisoner  was  properly 
received.  In  my  opinion  the  best  defence  of  innocence  is  founded  on 
the  statement  which  he  is  shown  to  havenised  when  first  accused ;  and 
I  am  of  opinion  that  when  a  confession  is  well  proved  it  is  the  best  evi- 
dence that  can  be  produced,  and  that,  unless  it  be  clear  that  there  was 
either  a  threat  or  a  promise  to  induce  it,  it  ought  not  to  be  excluded* 
I  am  much  inclined  to  agree  with  Mr.  Pitt  Ta3'lor ;  and,  according  to 
my  judgment,  in  many  cases  where  confessions  have  been  excluded, 
justice  and  common  sense  have  been  sacrificed,  not  at  the  shrine  <tf 


1 


^ 
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mercy,  but  at  the  shrine  of  goilt.  The  words  ''  will  **  or  '^  ma}'/*  as 
used  in  thecaatiout  are  in  effect  the  same, — one  being  absolute,  the 
other  contingent.  In  the  able  argument  that  has  been  addressed  to  us 
it  has  been  contended  that  the  assurance  that  the  statement  toill  be 
used  promises  an  advantage,  and  should  therefore  exclude  the  confes- 
sion ;  whilst  it  is  admitted  that  this  supposed  advantage  promised  con- 
tingently does  not  exclude  it  But  if  it  be  an  advantage  when  promised 
positively,  it  is  also  a  promise  of  advantage  when  made  contingently, 
and  if  it  does  not  exclude  in  one,  neither  ought  it  in  the  other.  ^  «y\ 

WiLLiAKS,  J.    I  am  entirely  of  the  same  opinion.     What  was  said      ^  j     ^  ^ 
to  the  prisoner  was  nothing  more  than  that  what  he  said  would  not  be 
kept  secret^  but  would  be  used  in  evidence ;  and  it  is  an  over-refinement 
to  say  that  a  statement  made  after  such  a  caution  was  inadmissible. 

LoBD  Gaupbrll,  C.  J.  I  adhere  to  the  opinion  which  I  formed  at 
the  trial.  The  rule  I  take  to  be  as  Mr.  Mills  has  stated  it,  and  if  there 
be  any  worldly  advantage  held  out,  or  any  harm  threatened,  the  con- 
fession must  be  excluded.  The  reason  is,  not  that  the  law  supposes 
that  the  statement  will  be  false,  but  that  the  prisoner  has  made  the  con- 
fession under  a  bias,  and  that  therefore  it  would  be  better  not  to  submit 
it  to  the  Jury.  If  the  matter  were  res  integra  I  should  perhaps  have 
doubted  whether  it  might  not  have  been  advisable  to  allow  the  con- 
fession to  be  given  in  evidence,  and  let  the  jury  give  what  weight  to  it 
they  pleased ;  but  I  do  not  in  the  slightest  degree  intend  to  break  in 
upon  the  rule  laid  down  b}-  Mr.  Mills.  With  regaixl  to  the  decisions  of 
my  Brother  Coleridge  and  my  Brother  Maule,  with  the  greatest  respect 
for  them,  I  disagree  with  their  conclusions.  It  was  in  deference  to 
their  ruling  that  I  reserved  this  point,  not  that  T  entertained  any  doubt 
upon  the  question  myself.  I  am  ver}'  glad  to  find  that  all  this  court 
concur  in  tiie  view  which  I  took  at  the  trial,  that  the  evidence  was 
admissible.^ 

In  HoptY.  Uiah,  110  U.  S.  574,  684  (1883),  the  court  (Harlan,  J.), 
in  sustaining  the  admission  of  confessions,  said  :  '^  While  some  of  the 
adjudged  cases  indicate  distrust  of  confessions  which  are  not  judicial, 
it  is  certain,  as  observed  bj*  Baron  Parke  in  JRegina  v.  Baldry,  2  Den. 
Cr.  Cas.  430,  445,  that  the  rule  against  their  admissibility  has  been 
sometimes  carried  too  far,  and  in  its  application  justice  and  common 
sense  have  too  frequently  been  sacrificed  at  the  shrine  of  mercy.  A 
confession,  if  freely  and  voluntarily  made,  is  evidence  of  the  most 
satisfactory  character.  Such  a  confession,  said  Eyre,  G.  B.,  1  Leach, 
263,  Ms  deserving  of  the  highest  credit,  because  it  is  presumed  to  flow 
from  the  strongest  sense  of  guilt,  and,  therefore,  it  is  admitted  as 
proof  of  the  crime  to  which  it  refers.'  .  .  . 

'^  But  the  presumption  upon  which  weight  is  given  to  such  evidence, 

1  See  also  B.  v,  Thompson,  [1893]  2  Q.  B.  12 ;  R.  v,  Roae,  78  L.  T.  Bep.  119 
(1898) ;  Bogeis  v,  Hawken,  ib,  665 ;  valuable  caaes.  —  Ed. 
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namely,  that  one  who  is  innocent  will  not  imperil  his  safety,  or  prejit- 
dice  his  interests  by  an  nntrne  statement,  ceases  when  the  confession 
appears  to  have  been  made  either  in  consequence  of  inducements  of  a 
temporal  nature,  held  out  by  one  in  authorit}',  touching  the  charge 
preferred,  or  because  of  a  tlireat  or  promise  by  or  in  the  presence  of 
such  i>erson,  which,  operating  upon  the  fears  or  hopes  of  the  accused, 
in  reference  to  the  charge,  deprives  him  of  that  freedom  of  will  or  self- 
control  essential  to  make  his  confession  voluntar}*  within  the  meaning 
of  the  law.  Tested  bj*  these  conditions,  there  seems  to  have  been  no 
reason  to  exclude  the  confession  of  the  accused ;  for  the  existence  of 
any  such  inducements,  threats,  or  promises  seems  to  have  been  nega- 
tived by  the  statement  of  the  circumstances  under  which  it  was  made." 


ROESEL  V.  STATE. 

Court  of  Errors  and  Appeals  of  New  Jersey.    1898. 

[Reported  62  iV.  J.  LaWy  216.] 

On  writ  of  error  to  the  Court  of  Oyer  and  Terminer  of  the  County 
of  Union. 

Louis  Roesel  and  George  Manshande  were  indicted  for  the  murder 
of  James  C.  Pitts  early  in  the  evening  of  the  9th  of  September,  1897, 
at  Summit;  in  the  county  of  Union.  Both  of  the  accused  pleaded  not 
guilty.  On  the  application  of  the  State  and  of  Manshande  the  court 
made  an  order  that  the  accused  be  tried  separatel3%  Exception  was 
taken  to  this  order  of  the  court  and  error  assigned  thereon.  Roesel 
was  put  upon  trial  under  the  indictment  at  the  term  of  May,  1898,  and 
he  will  be  called  the  prisoner  in  this  opinion.  Manshande,  by  his 
own  consent,  became  a  witness  for  the  State.  Roesel,  by  the  verdict 
of  the  jurj',  was  found  guilty  of  murder  in  tlie  first  degree.  A  writ  of 
error  was  sued  out  May  25,  1898.  The  writ  brought  up  the  record  of 
the  entire  proceedings  at  the  trial,  and  was  argued  upon  the  errors 
assigned  thereon.    Affirmed. 

For  the  plaintiff  in  error,  Frank  Bergen  and  Edward  Nugent.  For 
the  defendant  in  error,  Frederick  C,  Marsh  and  Nicholas  C.  J.  Eng" 
liahj  prosecutor  of  the  pleas. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  •  •  .  Error  is  assigned  also  on  an  exception  taken  to  the 
admission  of  the  testimony  of  John  Keren.  Keron  was  county  detec- 
tive, and  had  charge  of  the  accused  as  a  prisoner.  His  official  position 
was  disclosed  and  was  well  known  to  the  prisoner.  He  first  saw  the 
prisoner  in  the  Richmond  county  jail,  Staten  Island,  on  the  6th  of 
October.  He  afterwards  saw  him  in  the  Union  county  Jail,  and  had 
conversations  with  him.  The  first  of  these  conversations  was  on  the 
5th  of  January,  1898,  in  the  presence  of  Mr.  Blore,  the  warden.  Chief 
of  Police  Stewart,  Manshande,  and  Smith,  the  deputy  warden,  all  of 
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whom  were  public  officers  except  Manshaade  and  Roesel.  Before  the 
witness  was  allowed  to  testify  to  an3'thing  that  the  prisoner  said,  he 
was  required  by  the  court  to  detail  the  circumstances  under  which  tliose 
conversations  took  place,  with  a  view  of  ascertaining  whether,  in  fact, 
the  declarations  of  the  prisoner  were  made  under  such  circumstances  as 
would  allow  tliem  to  be  given  in  evidence.  On  such  preliminarj'  esamina* 
tion,  Keron  testified  that  he  told  the  prisoner  he  need  not  talk  to  him 
at  all  if  he  did  not  want  to,  that  anything  he  said  might  be  used  either 
for  or  against  him ;  that  he  told  him  also  on  Staten  Island  on  two 
occasions ;  that  he  told  him  two  or  three  times  in  jail  ^  that  he  need  n't 
speak  to  me  at  all  about  it,  that  J  was  an  officer  of  the  court,  and  from 
the  office  of  the  prosecutor."  The  witness  further  testified  that  he 
warned  him  **  on  every  occasion  he  came  to  talk  to  me  about  it ; "  that 
he  warned  him  the  morning  of  the  conversation  of  the  5th  of  January, 
and  told  him,  ^'  I  was  here  to  talk  with  him  with  reference  to  tbis  case, 
that  he  need  n*t  talk  to  me  at  all  if  he  did  n't  want  to,  and  that  what- 
ever he  said  could  be  used  either  for  or  against  him ; "  that  he  made  no 
threats  or  promises  to  him.  .  .  . 

The  promise  or  hope  excited  must  relate  to  some  benefit  to  be  de- 
rived by  the  prisoner  in  the  criminal  prosecution.  Though  it  is  necessary 
to  the  admissibility  of  a  confession  that  it  should  have  been  voluntarily 
made,  —  that  is,  that  ft  should  have  been  made  without  the  pressure  of 
hope  or  fear  from  persons  having  authority,  —  yet  it  is  not  necessary 
that  it  should  have  been  the  prisoner's  own  spontaneous  act  It  would  be 
received  though  it  were  induced  by  a  promise  of  some  collateral  benefit 
or  boon,  no  hope  of  favor  being  held  out  in  respect  to  the  criminal 
chaise  against  him,  or  bj*  any  deception  practised  on  the  prisoner,  or 
false  representation  made  to  him  for  the  purpose ;  provided  there  is 
no  reason  to  suppose  that  the  inducement  held  out  was  calculated  to 
produce  any  untrue  confession,  or  lead  the  prisoner  to  suppose  that  it 
would  be  better  for  him  to  admit  himself  guilty  of  an  offence  which  he 
had  not  committed.  So,  a  confession  is  admissible  though  elicited  by 
questions,  whether  put  to  the  prisoner  by  a  magistrate,  officer,  or  pri- 
vate person ;  and  the  form  of  the  question  is  immaterial  to  the  admissi- 
bility, even  though  it  assumes  the  prisoner's  guilt  1  TayL  £v.  §  881 ; 
1  Greenl.  Ev.  §  229 ;  1  Phil.  Ev.  405,  406 ;  Steph.  Dig.  £v.  pp.  53- 
59,  arts.  22-24 ;  Rose  Cr.  Ev.  48.  That  the  accused  was  confined  or 
in  irons,  under  an  accusation  of  having  committed  the  mui*der,  at  the 
time  of  making  his  statement,  will  not  of  itself  exclude  it  from  being 
used  as  evidence.  That  fact  is  a  circumstance  not  to  be  overlooked,  as 
it  may  bear  upon  the  inquiry  whether  the  confession  was  voluntarily 
made,  or  was  extorted  by  threats  or  violence,  or  made  under  the 
influence  of  fear.  But  confinement  or  imprisonment  is  not  of  itself 
sufficient  to  justify  the  exclusion  of  a  confession,  if  it  appears  to  have 
been  voluntary,  and  was  not  obtained  by  putting  the  prisoner  in  fear 
or  by  promises.  Whart.  Cr.  Ev.  §§  661-663;  Sparf  y.  Ul  /S.,  156 
U.  S.  51-55.    In  aU  such  cases  the  evidence  may  be  laid  before  the 
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Jury,  however  little  it  may  weigh  ander  the  eircamstances,  and  however 
reprehensible  maj*  be  the  mode  in  whicii  it  was  obtained.  1  GreenL 
Ev.  §  229 ;  1  Tnyl.  Ev.  §  881. 

But  the  contention  is  that  the  language  used  by  Eeron,  ^  *  that  he 
need  not  talk  to  me  at  all  if  he  did  not  want  to,  and  that  whatever  he 
said  could  be  used  either  for  or  against  liim/'  excluded  the  confession. 
Beg.  V.  DreWj  8  Car.  &  P.  140,  is  cited  to  sustain  this  contention.  In 
that  case  it  was  held  l>3'  Justice  Coleridge  that  where  the  c^cer  had 
said  to  the  prisoner,  *'  Do  not  say  anything  to  prejudice  yourself,  as 
what  you  say  I  shall  take  down,  and  it  will  be  used  for  yon  or  against 
3'ou  at  the  trial,"  this  disentitled  the  confession  subsequently  made  to 
be  used  in  evidence.  This  case,  with  two  other  kindred  cases,  was 
overruled  by  the  court  of  criminal  appeals.  Meg.  v.  BaZdry^  2  Den. 
Crown  Cas.  430 ;  2  Bigelow,  Lead.  Cr.  Cas.  484.  In  commenting  on 
Reg,  v.  Drew  and  other  similar  cases,  Mr.  Taylor  says:  ^^In  these  and 
the  like  cases  it  is  only  too  apparent  that  justice  and  common  sense 
have  been  sacrificed  on  the  shrine  of  mercy.  Indeed,  the  judges  them- 
selves have  of  late  3'ears  come  to  this  conclusion,  and,  after  a  solemn 
discussion  of  the  subject  in  the  cK>urt  of  criminal  appeal,  the}'  have 
expressly  overruled  the  last  three  decisions  cited  above  [Reg.  v. 
Harris^  1  Cox,  Cr.  Cas.  106 ;  Reg.  v.  Dreto,  8  Car.  &  P.  140;  Reg. 
V.  Morton^  2  Moody  &  R.  514],  as  cases  which  are  discreditable  to 
the  law."     1  Tayl.  Ev.  §  884.  .  .  . 

The  prisoner's  counsel  also  relied  upon  Bram  v.  U.  S,,  18  Sup.  Ct 
182.  The  opinion  in  that  case  was  delivered  by  Mr.  Justice  White. 
Tbe  rules  of  law  controlling  the  subject,  and  the  application  of  them  to 
tlie  facts  of  a  particular  case,  are  diffei-ent  questions.  The  learned 
justice  does  not  call  in  question  the  rule  adopted  in  tlie  English  courts, 
that  a  confession  made  by  a  prisoner  to  one  in  authorit}'  will  not  be 
excluded  from  being  received  in  evidence  where  it  is  made  to  appear 
in  the  preliminary  investigation  that  it  was  not  procured  by  threats  or 
induced  by  promises  or  advice  having  reference  to  some  advantage  the 
prisoner  might  secure  on  a  criminal  prosecution.^  .  .  . 

It  is  apparent  from  the  opinion  of  the  learned  justice  that  he  did  not 
regard  the  situation  of  Bram  at  the  time  inquiry  was  made  of  him  as  of 
itself  excluding  the  confession,  for  he  concedes  that  the  mere  fact  that 

1  ''The  case  of  Bram  v.  U.  S.  •  .  .  is  an  exceptional  one."  Lore,  0.  J.,  in  State 
V.  Tnisty,  1  Pennewill  (Del.)  819,  824  (1898).  "It  would  hardly  he  safe  to  regird 
this  case  [as  to  confessions]  as  anthority."  Beale,  Crim.  Pleading  and  Practice, 
s.  283,  n.  For  other  comments  disapproving  the  exposition  in  that  cane,  see  1  Greenl. 
Evid.  (16th  ed.)  s.  213,  n.  4,  and  s.  219,  n.  10.  The  novel  view  pot  forward  in  the  case 
of  Bram,  as  to  the  relation  of  the  doctrine  of  confessions  to  the  Fifth  Amendment  of 
the  Constitution  of  the  United  States,  is  pretty  certainly  unsound. 

The  privilege  of  an  accused  person  not  to  be  put  to  his  oath,  and  to  haye  a  warning, 
before  answering,  that  he  need  not  speak  (where  that  right  exists),  is  enforced  by  not 
allowing  any  answer  to  be  read  which  is  obtained  by  violating  the  privilege.  But 
this  matter  of  privilege  is  a  different  thing  from  the  non-admissibiUty  of  involuntaiy 
confessions.  See  the  exposition  of  this  subject  in  Professor  Wigmore*8  Appendix  IIL 
in  1  GreenL  Evid.  (16th  ed.)  p.  931  aeq.  —  £d. 
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the  confession  was  made  to  a  police  officer  while  the  accused  was  under 
arrest,  in  or  out  of  prison,  or  was  drawn  out  by  questions,  did  not 
necessarily  render  the  confession  involuntary.  All  that  was  claimed 
with  respect  to  these  facts  was  that  such  imprisonment  or  interrogation 
might  be  taken  into  account  in  determining  whether  or  not  the  state- 
ments of  the  prisoner  were  in  fact  induced  by  promises  or  threats  that 
were  made.  .  .  .  The  decision,  in  fact,  was  made  in  subordination  to 
the  legal  rule  contended  for,  —  that,  to  disqualify  a  confession  from 
being  in  evidence,  it  most  be  obtained  by  means  of  threats  or  sugges- 
tions of  some  benefit  or  advantage  in  the  criminal  prosecution. 

It  is  conceded  that  attempts  on  the  part  of  police  officers  to  obtain 
a  confession  by  intent^ation  have  been  reprovcMcl  by  the  courts  as  unfair 
to  the  prisoner,  but  not  as  excluding  the  confession.  In  all  such  cases 
the  situation  of  the  prisoner  and  the  manner  in  which  the  confessions 
were  obtained  are  a  legitimate  subject  of  comment  before  the  Jury  as  to 
tlie  effect  of  the  evidence.  The  truth  of  Keron*s  testimony  in  this  case 
was,  as  will  be  seen  presently,  practically  conceded  by  the  prisoner. 
No  request  was  made  by  counsel  to  instruct  the  Jury  to  consider  his 
testimony  in  the  light  of  the  manner  in  which  the  confession  was 
brought  about  The  facts  upon  which  the  decision  in  Bram  v.  United 
States  was  made  are  entirely  different  from  those  before  the  court  below 
when  Keren's  testimony  was  held  to  be  competent.  The  prisoner  was 
brought  out  of  the  Jail,  and,  in  the  presence  of  public  officials,  was  inter- 
rogated. He  was  told  what  Manshande  had  disclosed,  and  was  asked 
if  that  was  true.  The  blue  pants  were  exhibited,  and  the  prisoner  was 
asked  about  them.  Though  this  conduct  of  the  officials  may  have  been 
reprehensible,  and  might  under  some  circumstances  tend  to  impair  be- 
fore the  jury  the  value  of  this  evidence,  it  did  not  of  itself  render  it 
illegal ;  for  out  of  that  situation  no  inference  could  be  drawn  of  any 
threat  on  the  part  of  Keron,  or  suggestion  of  any  benefit  that  the  pris- 
oner might  derive  from  any  statement  he  might  make  in  the  pending 
prosecution.  He  was  repeatedly  informed  and  advised  by  Keron,  in  the 
most  emphatic  manner,  that  he  need  make  no  declaration  or  admission 
to  him ;  that  he  need  not  answer  any  question  that  might  be  asked 
if  he  did  not  choose ;  that  he  need  not  say  anything  at  all  if  he  did  not 
want  to.  The*  prisoner  was  at  liberty  to  speak  or  not,  as  he  saw  fit, 
and  his  silence  under  such  circumstances  could  not  be  made  evidence 
against  him.  To  affect  one  person  with  the  statements  of  others,  on 
the  ground  of  his  implied  admission  of  their  truth  by  silent  acquiescence, 
it  is  not  enough  that  they  were  made  in  his  presence  or  even  to  himself; 
but  they  must  also  have  been  made  on  an  occasion  when  a  reply  from 
him  might  properly  be  expected.^  ... 

The  burden  of  proof  is  on  the  State  to  show  that  the  confession  was 
voluntar}'.'    The  preliminary  examination,  which  is  for  the  court,  coin- 

*  Supra^  115.  —  Ed. 

'  And  80  B.  V.  Thomjwoii,  [1893]  2  Q.  B.  IS.  — Ed. 
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pnses  a  mixed  question  of  law  and  fact.  How  far  the  determination 
of  the  question  of  fact  by  the  court  is  a  subject  of  review  is  a  matter  on 
which  there  is  a  conflict  of  decision.  •  •  . 

If  the  accused  contends  that  the  confession  was  improperly  obtained^ 
testimony  on  that  subject  may  be  introduced  on  the  hearing  of  the  pre- 
liminary question.  People  v.  JFox,  121  N.  Y.  449,  24  N.  E.  923 ; 
Com,  v.  CiUver,  126  Mass.  464..  Persons  other  than  the  witness  by 
whom  it  is  proposed  to  prove  the  confession  being  present*  their  testi- 
mony may  be  offered,  with  a  view  of  contradicting,  explaining,  or 
showing  that  the  confession  was  so  obtained  that  it  should  be  either 
excluded,  or,  if  received,  the  jury  should  be  instructed  to  disregard  it. 
If  there  be  a  conflict  of  evidence  as  to  whether  the  confes.sion  was  or 
was  not  voluntary,  if  the  court  decides  that  it  is  admissible,  the  ques- 
tion may  be  left  to  the  jury,  with  the  direction  that  they  should  reject 
> .     \     \'  it  if,  upon  the  whole  evidence,  they  were  satisfied  that  it  was  not  the 

^  ^  ^     voluntary  act  of  the  defendant.      Wilson  v.   IT.  JS.,  162  U.  S.  618 ; 

ITopt  V.  People,  110  U.  S.  674-584.  .  .  . 
The  confession  was  properly  admitted  in  evidence.^  •  •  • 


f 


COMMONWEALTH  v.  PREECE. 
SuPBBMB  Judicial  Court  of  Massachusetts.    1885. 

[Reported  UO  Mass.  276.] 

Indictment,  against  Richard  Preece,  James  Burns,  and  Erick  Guerini 
alleging  that  they,  on  October  27,  1883,  in  the  night-time  of  said  da}', 
at  Northampton,  feloniously  burnt  ^'  a  certain  building,  to  wit,  a  ware- 
house, the  property  of  the  New  Haven  and  Northampton  Company,  a 
corporation  duly  organized  under  the  laws  of  the  Ck>mmonwealth,  .  •  • 
and  occupied  as  a  warehouse  b}"*  the  Williams  .Manufacturing  Compan}', 
a  corporation  duly  organized  under  the  laws  of  said  Commonwealth." 
At  the  trial  in  the  Superior  Court,  before  Rockwell,  J.,  the  Jury  re- 
turned a  verdict  of  guilt}'  against  each  defendant ;  and  the}*  alleged 
exceptions,  the  nature  of  which  appears  in  the  opinion. 

c/*.  £,  (yDonnell,  for  the  defendants. 

JS.  jr.  Sherman^  Attorney-General,  for  the  Commonwealth. 

Morton,  C.  J.  The  principal  question  in  the  ease  is  as  to  the  ad- 
missibility of  the  confession  of  the  defendant  Burns.  The  rule  is  well 
established  that)  to  be  admissible,  a  confession  must  be  the  free  and 

1  See  Com.  v.  Colver,  126  Mass.  124 ;  Com.  v,  Epps,  44  Atl.  Rep.  570  (Pa.  1899) ; 
Hauk  V.  State,  148  Ind.  288;  People  o.  Cassidy,  133  N.  Y.  612  ;  People  v.  Kennedy, 
159  N.  Y.  346,  854-362.  Confessions  induced  by  mob  violence  or  other  illegal  duress 
of  the  ordinary  kind  are  bad,  irrespective  of  the  technical  doctrine  of  involuntary  con- 
fessions.   The  two  classes  of  cases  should  not  be  confounded.  —  £d. 
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voluntary  confession  of  the  defendant  If  it  is  induced  by  any  prom- 
ises or  threats  of  one  in  authority  over  the  defendant^  it  is  incompetent 
When  a  confession  is  offei*ed  in  evidence,  the  question  whether  it  is 
voluntur}'  is  to  be  decided  primarily  b}'  the  presiding  justice.  If  he  is 
satisfied  that  it  is  voluntary,  it  is  admissible ;  otherwise,  it  should  be 
excluded. 

When  there  is  conflicting  testimony,  the  humane  practice  in  this  ^ 
Commonwealth  is  for  the  judge,  if  he  decides  that  it  is  admissible,  to  ' 
instruct  the  jury  that  they  may  consider  all  the  evidence,  and  that  they 
should  exclude  the  confession,  if,  upon  the  whole  evidence  in  the  case, 
they  are  satisfied  that  it  was  not  the  voluntary  act  of  the  defendant. 
CommonweaUh  v.  Cuffee^  108  Mass.  285 ;  Commonwealth  v.  Nott^  \ 
135  Mass.  269;  CommontoeaUh  v.  Smithy  119  Mass.  305. 

In  the  case  at  bar,  the  defendant  Burns  was  taken  into  the  presence 
of  three  officers.  Munyan,  one  of  the  officers,  testified :  ^*  I  did  not 
tell  him  he  had  better  tell  about  it  I  think  Mr.  Wright  [one  of  the 
other  officers]  said  he  had  better."  Wright  testified,  that  ^'  he  did  not 
sa}'  to  Burns  that  he  had  better  tell  the  truth,  but  that  he  might  have 
told  him  to  tell  the  truth."  If  either  officer  had  said  to  Burns, 
«'  You  had  better  tell  the  truth,"  or,  '^  You  had  better  tell  about  it,"  we 
should  be  of  opinion  that  the  confession  would  be  incompetent,  because 
such  language,  in  the  connection  in  which,  according  to  their  testimony, 
it  was  spoken,  would  naturally  convey  to  the  mind  of  Burns  the  idea 
that  he  would  gain  some  advantage  if  he  confessed  his  guilt.  Com- 
monweaUh  v.  IfoU^  vhi  supra*  But,  on  the  other  hand,  if  the  officer 
merely  asked  him  to  tell  the  truth,  this  would  not  imply  that  the  officer 
promised  any  advantage  if  he  confessed. 

As  the  evidence  was  conflicting,  we  cannot  say,  as  matter  of  law,  that 
the  decision  of  the  presiding  justice  of  the  Superior  Court,  admitting  the 
evidence,  was  erroneous. 

Kor  can  we  see  any  evidence  that  the  defendant  Burns  was  induced 
by  any  acts  of  the  officers  to  make  a  confession  through  fear.  The  kind 
of  fear  must  be  something  more  than  the  fear  which  is  produced  by  the 
fact  that  the  defendant  was  accused  of  a  crime,  and  was  arrested  or 
taken  into  custody.  Commonwealth  v.  Smithy  ubi  supra ;  Common^ 
wealth  V.  Jditchelly  117  Mass.  431.  There  was  no  evidence  of  any 
threats  made  by  the  officers,  or  of  any  acts  on  their  part  to  induce  him 
to  confess  that  he  was  gnilty  when  in  fact  he  was  not  guilty.  The 
bill  of  exceptions  does  not  show  what  instructions  were  given,  and  it  is 
to  be  presumed  that  the  presiding  justice  properly  left  it  to  the  jurj*  to 
determine  whether  the  confession  was  voluntarj-,  with  instructions  to 
disregard  it  if  it  was  not. 

The  evidence  does  not  show  an}'  promises  or  threats  made  to  the 
other  defendants.  They  at  first  denied  their  guilt;  but,  upon  being 
confronted  with  Burns,  and  hearing  his  statement,  the}*  confessed. 
Whether  it  is  just  and  humane  to  take  into  custody  young  boys  sus- 
pected of  a  crime,  and,  apart  from  their  parents  and  friends,  and  with* 
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out  warning  them  that  they  are  not  obliged  to  crimioate  themselves,  to 
worm  out  of  them  a  confession,  is  not  for  our  consideration.  A  confes- 
sion obtained  in  this  manner  cannot  be  said,  as  matter  of  law,  to  be 
inadmissible,  but  must  be  left  to  the  jury  to  be  weighed  and  consid* 
ered.  .  •  •  £lxcq>tion8  overruled*^ 


COMMONWEALTH  v.  GOODWIN. 

Supreme  Court  of  Pennsylvania.  IdQd, 

[ReporUdlS6Th.2lS.] 

[Indictment  for  murdering  the  wife  of  the  accused.  A  girl  who  was 
implicated  was  confined  in  the  same  jail  with  the  accused.  She  had  made 
certain  statements,  and  the  accused  asked  the  sheriff  to  allow  him  an 
inter\'iew  with  her.  It  was  granted,  after  secretly  stationing  two  deputies 
where  they  could  overbear  the  conversation.  This  conversation  was  sworn 
to  b}'  the  girl  and  the  policemen,  and  the  trial  judge  refused  to  strike  it 
out.  Afterwards  a  letter  written  by  the  accused  to  the  girl  and  handed 
by  him  to  the  sheriff  to  be  delivered  to  her,  and  kept  by  the  sheriff, 
was  read  under  objection.  Verdict  for  the  government  and  judgment. 
Exceptions.] 

David  Cameron  and  Jerome  B,  Mies  for  appellant.  Charge  W. 
Merrick^  of  Merrick  &  Young,  [and]  with  him  Andreto  £.  Dunsmore^ 
for  appellee. 

Mitchell,  J.  The  assignments  of  error  are  based  on  the  refusal  to 
strike  out  the  testimony  of  Gertrude  Taylor  and  of  the  two  deputy 
sheriffs  as  to  what  the  prisoner  said  in  the  interview  with  the  girl,  and 
on  the  admission  of  the  prisoner's  letter  to  her.  The  only  objection  is 
that  the  Commonwealth  obtained  the  evidence  by  an  artifice  which  the 
prisoner  did  not  anticipate  or  suspect.  There  is  nothing  substantial  in 
this  argument.  The  means  by  which  the  Commonwealth  obtains  its 
evidence  must  varj-  with  the  circumstances  of  each  case.  In  dealing 
with  crime,  nicety  of  method  and  considerations  of  delicacy  must  often 
give  way  to  necessity'.  If  the  rule  were  otherwise,  the  testimony  of 
accomplices,  and  even  of  detectives,  would  seldom  be  admissible,  and 

^  '*  It  is  Dot  sufficient  to  exclude  a  confession  by  a  prisoner  that  he  was  under  arrest 
at  the  time,  or  that  it  was  made  to  the  officer  in  whose  custody  he  was,  or  in  answer  to 
questions  put  by  him,  or  that  it  was  made  under  hope  or  promise  of  a  benefit  of  a  col- 
lateral nature."  Andrews,  J.,  for  the  court,  in  Cox  v.  The  People,  80  N.  Y.  500,  515. 
See  also  Com.  o.  Cuffee,  108  Mass.  285;  Com.  v.  Bond,  170  Mass.  41 ;  Com.  v.  Chance, 
174  Mass.  245,  249,  per  Holmes,  C.  J.,  for  the  court,  *'We  haye  no  disposition 
to  make  the  rule  of  exclusion  stricter  than  it  is  under  our  decisions.  It  goes 
to  the  verge  of  good  sense,  at  least.  Reg.  v.  Baldry,  2  Deuison,  Crown  Cas.  480, 
445,  446  ;  Beg.  v.  Reeve,  12  Cox,  Cr.  Cas.  179,  180 ;  Hopt  v,  Utah,  110  U.  a  574» 
684."  — Ed. 
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eriine,  which  works  in  the  dark,  would  go  nnpanished.  The  conversa- 
tion between  the  prisoner  and  Gertrude  Taylor  was  of  an  incriminat- 
ing character,  amounting  practically  to  a  confession,  and  we  may 
concede  that  its  admissibility  is  to  be  determined  by  the  same  rule.  If 
it  had  been  accidentally  overheard,  or  his  letter  had  been  carelessly 
dropped  by  her,  and  found  by  the  sheriff,  there  could  have  been  no 
objection  to  the  use  of  them  by  the  Commonwealth.  But  there  is 
nothing  in  the  circumstances  to  produce  a  different  result.  Tbc  pris- 
oner has  no  right  to  object  unless  the  evidence  was  cajoled  or  forced 
from  him  by  inducements  or  threats  from  those  whose  authority  over 
him  would  make  their  promises  or  threats  equivalent  to  duress.  There 
was  no  such  element  here.  Both  the  interview  and  the  letter  were  the 
prisoner's  voluntary  act,  on  his  own  initiative,  and  for  his  own  pur- 
pose. Neither  his  hopes  nor  his  fears  were  raised  by  any  act  of  the 
sheriff.  In  Com.  y.  Smith,  119  Mass.  805,  the  prisoner,  a  girl  of 
fourteen,  made  a  confession  to  the  officers  who  had  her  in  custody. 
The  judge  at  the  trial  ruled  that  ^'  mere  fear  on  the  j[5art  of  the  defend- 
ant did  not  render  the  confession  incompetent  unless  induced  by  some 
improper  conduct  on  the  part  of  the  officers,''  and  this  was  affirmed,  the 
court  saying,  ^^  To  avoid  the  effect  of  this  confession,  the  hope  or  fear 
which  led  the  defendant  to  confess  facts  unfavorable  to  her,  must  be 
induced  by  the  threats,  promises,  or  conduct  of  the  officers."  And  in 
Whaiton  on  Evidence  in  Criminal  Cases  (sect.  644),  it  is  said,  citing 
cases.  '*  Nor  is  it  fatal  to  the  admissibility  of  such  a  letter  that  it  was 
in  answer  to  a  letter  meant  as  a  trap."  ^^  Though  it  is  necessary  to  the 
admissibility  of  a  confession  that  it  should  have  been  voluntarily  made, 
—  that  is,  that  it  should  have  been  made  without  the  appliances  of 
hope  or  fear  from  persons  having  authority, — yet  it  is  not  necessary 
that  it  should  have  been  the  prisoner's  own  spontaneous  act.  It  will 
be  received,  though  it  were  induced  by  spiritual  exhortations,  whether 
of  a  clerg}'man  or  of  any  other  person,  or  by  a  solemn  promise  of 
secrecy  even  confirmed  by  an  oatb,  ...  or  by  any  deception  practised 
on  the  prisoner,  or  false  representation  made  to  him  for  that  purpose, 
provided  there  is  no  reason  to  suppose  that  the  inducement  held  out 
was  calculated  to  produce  any  untrue  confession,  which  is  the  main 
point  to  be  considered."  1  Greenl.  £v.  par.  229.  ^^  A  confession 
procured  b}'  artifice  is^not  for  that  reason  inadmissible  unless  tlie  arti- 
fice used  was  calculated  to  produce  an  untrue  confession/'  3  Am.  & 
£ng.  £nc.  Law,  tit.  ''Confessions,"  §  5.  The  subject  was  very  care- 
fully considered  in  a  noted  case  somewhat  analogous  to  the  present,  — 
CommonweaUh  v.  HarUon,  8  Pliila.  423.  The  prisoner  there,  being 
charged  with  murder,  was  put  in  the  same  cell  with  a  criminal  named 
Dunn,  for  the  purpose  of  obtaining,  if  possible,  evidence  to  convict. 
At  the  trial,  Dunn's  testimony  as  to  a  confession  made  by  the  prisoner 
was  admitted,  and  upon  it  the  latter  was  convicted  and  executed.  The 
trial  was  presided  over  by  a  judge  of  great  experience  in  criminal  cases, 
the  late  Judge  Ludlow»  assisted  by  Judge  Brewster;   and  in  the 


300  COMMONWEALTH  V.   JOSEPH  J.  KNAPP.  [OHAP.  H. 

former's  opinion  refusing  a  new  trial  he  states  that  the  result  of  their 
examination  of  the  subject  was  concurred  in  b}-  their  colleagues  the 
late  President  Judge  Allison,  and  Judge  Paxson,  subsequently  chief 
Justice  of  this  court  The  rule  as  stated  by  these  authorities  is  far 
stronger  than  is  required  to  sustain  the  present  case.  In  regard  to  the 
admission  of  the  prisoner's  letter,  we  have  an  authority  directly  in  point 
in  Hex  v.  JDerrington,  2  Car.  &  P.  418.  A  prisoner  gave  a  letter  to  a 
turnke}''  under  promise  that  it  should  be  posted,  but  the  turnkey  gave 
it  to  the  prosecutor.  Baron  Garrow  held  that  it  was  admissible,  saying 
the  on!}'  cases  where  what  a  prisoner  sa3's  or  writes  is  not  evidence  are : 
First,  '^  where  he  is  induced  to  make  any  confession  in  consequence  of 
the  prosecutor,  etc.,  holding  out  any  threat  or  promise  to  induce  him  to 
confess ;  and,  secondly',  where  the  communication  is  privileged  as  being 
made  to  his  counsel  or  attorney."  By  the  well-settled  rules,  therefore, 
the  evidence  was  properly  received.  Judgment  affirmed,  and  record 
remitted  for  purpose  of  execution.^ 


COMMONWEALTH  v.  JOSEPH  J.  KNAPP. 
Supreme  Judicial  Court  of  Massachusetts.    1830. 

[Reported  10  Pick.  477.2] 

The  prisoner  was  indicted  as  an  accessory  before  the  fact  in  the 
murder  of  Joseph  White.*  .  .  . 

^  In  Com.  9.  Cressinger,  44  Atl.  Rep.  433  (Pa.  1899),  the  same  learned  judge  re- 
marked :  *'  Society  and  the  criminal  are  at  war,  and  capture  by  surprises,  or  ambush, 
or  masked  battery,  is  as  permissible  in  one  case  as  in  the  other."  And  so  State  v. 
Berry,  60  La.  Ann.  1309  (1898).— Ed. 

^  A  part  of  the  case  is  omitted. 

This  case  grew  out  of  a  famous  murder  in  Salem,  Mass.,  on  April  6,  1830.  The 
defendant,  who  expected  to  profit  by  the  murder,  agreed  to  furnish  a  thousand  dol- 
lars, and  his  brother,  J.  F.  Enapp,  hired  Richard  Crowninshield,  Jr.,  to  commit 
the  deed  for  that  sum.  He  carried  out  the  agreement.  All  were  arrested.  On  the 
third  day  of  his  imprisonment  the  defendant  "turned  State's  evidence,"  and  made 
a  full  confession.  In  June  Crowninshield  killed  himself  in  his  cell.  As  the  law 
then  stood,  none  of  his  accomplices  could  be  convicted,  since  he  was  unconvicted. 
J.  F.  Knapp  was  put  on  trial  as  having  been  "  present^"  and  bo  a  principal,  on 
the  ground  that  he  was  on  a  street  not  far  away,  where  he  might  have  aided, 
e,  g.  by  a  signal.  Joseph  Knapp  now  refused  to  testify,  thinking,  probably,  that  he 
could  thus  prevent  a  conviction.  But  both  he  and  his  brother  were  convicted  and 
hanged.  In  an  interesting  account  of  this  case,  prefixed  to  Mr.  Webster's  great  speech 
as  counsel  for  the  State  (6  Webster's  Works,  41,  49),  it  is  said :  '*If  Joseph,  after 
turning  State's  evidence,  had  not  changed  his  mind,  neither  he,  nor  his  brother,  nor 
any  of  the  conspirators  could  have  been  convicted ;  if  he  had  testified  and  disclosed  the 
whole  truth,  it  would  have  appeared  that  John  Francis  Knapp  was  in  Brown  Street, 
not  to  render  any  assistance  to  the  assassin ;  but  that  Crowninshield,  when  he  started 
to  commit  the  murder,  requested  Frank  to  go  home  and  go  to  bed  ;  that  Fr&nk  did  go 

*  Shaw,  C.  J.,  did  not  sit  in  the  trial  of  this  cause. 
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Morton  (Attorne3'»6enera1)  stated  that,  after  the  arrest  of  the  two 
Knapps  and  the  two  Crowninshields  named  in  the  indictment,  he  gave 
a  written  authority  to  Rev.  Henrj-  Colman  to  receive  a  confession  from 
any  one  of  them  except  Richard  Crowninshield,  pledging  the  faith  of 
the  government  that  the  one  who  should  become  State's  evidence  should 
be  protected ;  that  upon  such  promise  the  prisoner  at  the  bar  made  a 
free  and  full  disclosure,  and  promised  to  testify  against  his  accomplices, 
bat  that  in  the  trial  of  J.  Francis  Knapp  he  refused  to  testify.  The 
attorney-general  now  proposed  to  give  the  confession  in  evidence,  and 
on  the  point  of  its  admissibility  he  cited  4  Bl.  Com.  832,  and  Christian's 
note ;  Hex  v.  Budd,  Cowp.  831 ;  2  Stark.  Rv.  19,  21,  23,  note. 

The  writing  obtained  from  the  attorney-general  stated  that  the  pris- 
oner's *^  being  a  witness  will  be  a  pledge  of  the  government  that  he  will 
never  be  prosecuted  for  this  offence."  ... 

Oardiner  objected  that  the  confession  could  not  be  admitted  in  evi- 
dence, because  it  was  not  made  voluntarily,  but  upon  a  promise  of 
favor.  .  .  • 

Webster.  The  question  before  the  court  has  never  before  arisen  in 
the  United  States,  and  is  to  be  determined  upon  English  authorities 
and  general  reasoning.  According  to  the  English  anthorities,  this  con- 
fession  is  admissible  in  evidence.  •  .  . 

Putnam,  J.,  delivered  the  opinion  of  the  court.  The  law  is  clearly 
settled  that  the  confessions  of  a  party  freely  and  voluntarilj'  made  are 
to  be  received  against  him  as  competent  evidence.  The  difficulty  in 
administering  this  part  of  the  law  is  not  so  much  in  regard  to  the  rulei 
as  in  the  application  of  the  facts  to  the  rule ;  in  other  words,  in  ascer- 
taining from  the  facts  and  circumstances,  whether  the  confessions  were 
free  and  voluntary,  or  whether  they  were  procured  by  the  influence  of 
another,  under  a  hope  of  favor  or  advantage  if  they  were  made,  or  fear 
of  harm  or  dis£Cdvantage  if  they  were  withheld. 

The  government  propose  to  give  in  evidence  against  the  prisoner 
his  confession  which  was  made  in  writing  after  he  had  received  the  as- 
surance of  the  attomej'-general  that  he  should  not  be  prosecuted  if  he 
should  testify  truly  upon  the  trial  of  his  accomplices.  And  it  is  stated 
by  the  witness  that  the  confession  was  deliberately  made,  and  reduced 
to  writing  in  the  presence  of  the  prisoner,  and  subsciibed  on  each  leaf 
b}"  the  prisoner  with  his  own  hand.  That  confession  is  competent  evi- 
dence, unless  the  prisoner  can  show  that  it  was  obtained  under  an  im- 
proper influence  of  fear  or  hope  excited  in  the  mind  of  the  prisoner  at 
the  time  when  he  made  it.^    And  it  is  contended  in  his  behalf  that 

home,  retired  to  bed,  soon  after  arose,  secretly  left  his  father's  house,  and  hastened  to 
Brown  Street,  to  await  the  coming  ont  of  the  assassin,  in  order  to  learn  whether  the  deed 
was  accomplished,  and  all  the  particalan.  If  Frank  had  not  heen  convicted  as  prin- 
cipal, none  of  the  accessories  coald  by  law  have  been  convicted.  Joseph  would  not 
have  been  even  tried,  for  the  government  stipulated  that,  if  he  would  be  a  witness  for 
the  State,  he  should  go  clear."    See  Prel.  Treat.  Evid.  840  n.  —  Ed. 

1  But  see  Reg.  v.  Warringham,  2  Den.  C.  G.  p.  448,  note ;  Thompson  o.  Common- 
wealth, 20  Grat  p.  780;  Roesel  v.  State,  •upro,  295,  and  note.  —  Ed. 
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such  influence  was  brought  to  bear  upon  him  bj  the  witness  in  the  vari^ 
ons  communications  which  he  had  with  the  prisoner  before  he  obtained 
the  protection  of  the  government 

We  must  attend  to  those  circumstances,  in  order  to  determine  the 
validity  of  the  prisoner's  objection. 

And  here  we  must  distinguish  between  the  verbal  communications 
which  were  made  by  the  prisoner  to  the  witness  before  he  made  the 
application  to  the  attornej'-general,  and  the  written  declarations  and 
confessions  which  were  made  after  the  protection  was  obtained.  The 
government  do  not  offer  these  verbal  confessions,  but  would  confine  the 
evidence  of  confession  to  the  facts  which  were  reduced  to  writing. 

But  it  has  been  argued  by  the  counsel  for  the  prisoner  that  although 
the  written  confession  was  voluntar}^  and  not  induced  by  persuasion  or 
any  external  influence,  yet  if  the  first  confession  was  not  voluntary,  the 
subsequent  confession  is  also  inadmissible. 

The  principle  undoubtedly  is,  that  if  a  confession  is  procured  by 
threats,  or  promises  of  favor,  all  subsequent  confessions  of  the  same 
fact  are  to  be  excluded ;  and  the  reason  given  is,  that  the  subsequent 
confessions  may  be  presumed  to  bo  induced  from  the  same  motive  of 
fear  or  hope,  and  therefore,  if  it  is  shown  that  such  motive  has  been 
removed  before  the  subsequent  confessions  are  made,  this  will  rebut  the 
presumption,  and  render  the  subsequent  confessions  admissible. 

When  Mr.  Colman  went  into  the  cell  of  the  prisoner,  he  said  to  him 
that  ^'  he  was  sorry  to  see  him  in  that  situation ;  and  if  he  could  render 
him  any  services  in  his  power,  proper  to  be  rendered,  the  prisoner  might 
command  them."  The  prisoner  then  inquired  of  the  witness  ^Mf  he 
thought  they  could  prove  it."  He  answered  that  ^'  he  did  not  know 
anj'thing  about  it  other  than  what  certain  gentlemen,  in  whom  he  had 
great  confidence,  had  told  him,  which  was  that,  in  their  opinion,  the 
evidence  would  be  conclusive."  The  remark  mostly  relied  upon  by 
the  counsel  for  the  prisoner,  as  influencing  the  verbal  confession,  was 
the  following.  The  witness  said  that  ^'he  did  not  know  what  was  to 
be  done,  but  if  anything  could  be  obtained  for  him,  and  he  thought  fit 
to  rely  on  the  witness's  honor  to  make  disclosures  to  him,  they  should 
never  be  divulged,  the  witness  would  die  first,  until  he  had  obtained 
the  security  of  the  government" 

Now  if  the  inquiry  were  confined  to  the  verbal  declarations  which  fol- 
lowed this  proposal  of  the  witness,  the  court  are  all  clearly  of  opinion 
that  they  were  made  under  the  hope  of  obtaining  the  privilege  of  being 
made  a  witness  for  the  State,  under  the  influence  which  the  witness  ex- 
cited in  the  mind  of  the  prisoner.  If  the  matter  had  stopped  there,  the 
disclosures  made  upon  that  solicitation,  and  under  that  hope  of  favor 
so  excited,  would  seem  dearly  to  be  incompetent  But  the  matter 
did  not  stop  there ;  for  in  consequence  of  the  verbal  communications 
which  the  prisoner  made  to  the  witness,  the  witness  did  apply  to  the 
attome3'-general,  and  did  procure  from  him  the  desired  protection  of 
the  government. 
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The  prisoner  had  then  obtained  all  that  he  hoped  for,  viz.,  the  con- 
sent of  the  government  to  be  a  State's  witness.  He  might  take  the 
benefit  upon  the  terms  offered,  or  he  might  refuse  to  do  so.  And  he 
was  left  to  the  f^ee  exercise  of  his  own  judgment 

Now  in  the  present  case  it  is  clear  that  the  motive  supposed  to  have 
induced  the  first  confession  was  completely  removed,  and  must  have 
ceased  to  operate  before  the  written  confession  was  made.  The  pris* 
oner  had  in  his  possession  the  letter  of  the  attorney-general,  promising 
the  protection  of  the  goyemment,  on  condition  of  his  making  a  full 
disclosure,  and  testifying  in  the  case  fully  and  truly.  The  benefit  was 
offered  **  upon  the  sole  condition  that  he  should  make  an  explicit,  exact, 
and  full  disclosure  of  every  circumstance  connected  with  the  event  I'e- 
ferred  to ; "  and  he  was  informed  *'  that  in  case  of  any  refUsal  to  answer 
touching  any  topic  known  to  him,  or  of  any  evasion,  equivocation, 
or  designed  contradiction  or  withholding  of  testimony,  he  was  not  to 
receive  the  benefit'*    To  that  he  assented. 

The  witness  further  stated,  that  he  did  not  refer  to  the  verbal  dis- 
closures which  had  been  made,  but  to  the  statements  and  testimony 
which  the  prisoner  was  thereafter  to  give  upon  the  trials  of  his  accom- 
plices. He  was  to  make  a  full  confession  of  all  the  facts  in  the  case, 
and  to  answer  any  questions  which  should  be  put  to  him  by  proper 
authority.  This  was  fully  explained  to  the  prisoner,  before  he  made 
the  confessions  which  are  now  proposed  to  be  given  in  evidence.  A 
night  had  intervened  after  the  witness  left  the  prisoner  to  make  the 
application  to  the  attorney-general,  affording  the  prisoner  time  for  refieo- 
tion ;  and  he  deliberately  proceeded  to  make  his  confession  in  writing, 
under  these  explanations  and  circumstances.  The  witness  did  not  per- 
suade him  upon  the  subject  If  the  verbal  disclosures  were  made  under 
the  influence  of  hope  excited  by  the  witness,  the  written  confessions 
were  made  after  that  hope  had  been  realized.  He  was  safe  if  he  would 
be  true  and  faithful  in  the  performance  of  his  engagement.  He  had 
solicited  and  obtained  the  protection  of  the  government,  and  was  at 
liberty  to  accept  it  upon  those  terms,  or  to  stand  upon  his  defence. 

We  cannot  perceive  how  the  prisoner,  thus  situated,  could  have  any 
motive  falsely  to  accuse  himself,  although  he  might  have  a  motive  to 
continue  his  false  accusation  against  his  accomplices.  And  besides,  if 
any  such  motive  could  be  supposed  to  operate,  it  was  a  new  motive, 
and  not  arising  from  external  influence.  And  it  is  no  objection  to  the 
admission  of  a  confession,  that  it  was  made  from  interested  motives  and 
with  the  hope  of  favor,  if  the  motive  is  not  excited  by  external  influence. 

If  the  accomplices  had  been  upon  trial,  it  is  clear  that  the  testimony 
of  the  prisoner  would  have  been  competent  against  them.  It  would  be 
liable  to  great  observation,  and  its  credibility  would  be  the  fair  and  just 
subject  of  argument.  But  still  it  would  be  competent.  And  yet  the 
motives  which  could  operate  upon  his  mind  would  be  strong,  to  mag- 
nif}'  the  evidence  against  his  accomplices,  but  he  would  have  no  motive 
to  criminate  or  accuse  himself  beyond  the  truth. 
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The  confessions  which  are  now  ofiFered  in  evidence  were  made  delib- 
eratel}',  in  part  execution  of  the  prisoner's  agreement.  But  upon  being 
called  to  testify  upon  the  trial  of  John  Francis  Knapp,  he  refused  to 
do  so. 

By  his  refusal  to  testify  it  is  admitted  that  he  has  forfeited  all  claim 
to  the  eztraoi*dinary  favor  of  the  government  But  in  what  did  that 
favor  consist?  It  was  in  not  using  his  confession  against  himself,  if 
he  would  conduct  himself  faithfully  as  a  State's  witness.  By  his  refusal 
the  government  are  absolved ;  and  it  is  now  contended  that  the  pris- 
oner is  absolved  also,  and  that  his  confession  cannot  be  used  against 
him,  notwithstanding  his  refusal. 

Persons  who  are  properly  admitted  here  as  State's  witnesses  are  sub- 
stantiall}'  in  the  same  situation  as  persons  in  England  who  are  properly 
admitted  to  become  witnesses  for  the  crown,  against  their  accomplices. 
The  protection  of  the  government  is  extended  upon  the  same  terms, 
although  the  forms  of  proceeding  are  somewhat  difi^erent  There,  if  the 
witness  for  the  crown  conducts  himself  fairlj*  and  makes  and  testifies 
to  a  full  disclosure,  he  is  recommended  to  mercy,  and  a  pardon  is 
always  granted.  Here  the  attornej'-general,  of  his  own  authority,  and 
apon  his  official  responsibility,  gives  the  pledge  of  the  government  that 
the  State's  witness  shall  not  be  prosecuted,  if  he  makes  and  testifies  to 
a  full  disclosure  of  all  matters  in  his  knowledge  against  his  accomplices. 
In  England,  as  well  as  in  Massachusetts,  those  who  are  admitted  as 
witnesses  for  the  government,  may  rest  assured  of  their  lives  if  they 
perform  their  engagements.  So  that  it  becomes  a  material  inquiry*  how 
those  persons  in  England,  who  have  been  admitted  as  witnesses  for 
the  crown,  are  dealt  with,  if'  they  fail  to  I'edeem  the  pledge  which  they 
made  to  the  government  upon  receiving  the  benefit  of  becoming  king's 
witnesses. 

And  we  believe  the  law  to  be  clearly  settled  there,  that  if  they  refuse 
to  testif}',  or  testify  falsely,  they  are  to  be  tried  themselves,  and  may 
be  convicted  upon  their  own  confession,  which  was  made  afber  they 
were  so  permitted  to  become  witnesses  for  the  crown. 

This  rule  of  the  law  is  recognized  in  the  books.  In  2  Stark.  Evid. 
23  and  50,  it  is  stated,  that  where  a  prisoner  had  been  admitted  king's 
evidence,  and  confessed,  and  upon  the  trial  of  his  accomplices  refused 
to  give  evidence,  he  was  convicted  upon  his  own  confession,  although 
it  had  been  previously  falsely  represented  to  him  by  a  constable,  that 
his  accomplices  wei*e  in  custody.  And  that  conviction  was  approved  by 
all  the  Judges  in  England.  liex  v.  Burley^  coram  Baron  Garrow,  at 
Lent  Assizes,  1818.  So  in  4  Bl.  Com.  333,  in  a  note  by  Mr.  Christian, 
published  more  than  twenty  years  ago,  it  is  said,  that  upon  a  trial  some 
years  ago  at  York,  before  Mr.  Justice  Buller,  the  accomplice  who  was 
admitted  a  witness  denied  in  his  evidence  all  that  he  had  before  con- 
fessed :  upon  which  the  prisoner  was  acquitted.  But  the  judge  ordered 
an  indictment  to  be  preferred  against  the  accomplice  for  the  same  crime ; 
and  upon  his  previous  confession  and  other  circumstances  he  was  con- 
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yicted  and  executed.  And  it  is  added,  '^  If  the  jurj^  were  satisfied  with 
bid  gailt,  there  can  be  no  question  in  regard  to  the  law  or  the  Justice  of 
the  case.'*  This  note  is  continued  in  the  late  edition  of  Blackstone's 
Commentaries  bj'  Chitty  and  Arohbold. 

The  peimission  to  become  a  witness  for  the  crown  was  introduced 
as  a  substitute  for  the  old  law  relating  to  approvement ;  and  is  a  great 
melioration  of  the  law  in  favor  of  those  who  are  admitted  to  be  king's 
witnesses.  See  Sex  v.  Jittdd^  Cowp.  835,  and  the  cases  there  cited  by 
Lord  Mansfield.  According  to  the  law  of  approvement,  if  the  Jury  do 
not  give  credit  to  the  approver,  and  his  accomplices  are  acquitted,  the 
approver  himself  is  executed ;  but  where  the  king's  witness  makes  a 
fair  and  full  discovery  to  the  satisfaction  of  the  Judge,  he  is  to  be  rec- 
ommended to  mercy,  notwithstanding  the  Jury  would  not  convict  the 
accomplices  upon  his  evidence. 

The  law  touching  approvement  has  not  been  adopted  in  Massachu- 
setts, but  instead  of  that  the  law  and  the  usage  have  been,  to  admit 
persons  as  witnesses  for  the  State ;  and  they  are  to  be  treated  here, 
in  regard  to  their  confessions,  as  witnesses  for  the  crown  are  in  the 
mother  country.  The  prisoner  who  does  not  conduct  himself  truly  is 
not  at  liberty  to  take  back  the  confession  which  he  deliberately  made. 
It  is  clear  that  the  king's  witnesses  could  not  do  so  in  England,  and 
we  do  not  perceive  sny  legal  reason  why  the  State's  witnesses  should 
be  permitted  to  do  so  here.  A  confession  made  under  such  circum- 
stances as  are  found  in  this  case,  must  be  considered  as  freely  and 
voluntarily  made.  .  .  . 

Upon  the  whole,  after  great  consideration,  we  are  all  of  opinion  that 
the  confession  of  the  prisoner  reduced  to  writing  and  signed  by  him, 
and  made  under  the  circumstances  which  are  proved  in  this  case,  is 
competent  evidence  for  the  consideration  of  the  Jury.^  .  •  . 
• 

^  The  sabject  of  oonfettdoDS  is  often  very  looaely  treated.  Imperfect  expressions  of 
the  full  doctzine  are  sometimes  quoted  and  misconceived.  Sometimes  also  the  cases 
go  on  the  special  doctrine  of  codes.  (State  v.  McCallnm,  18  Wash.  894,  896.)  A 
good  and  exact  statement  of  the  common-law  doctrine  is  fonnd  in  Stephen,  Dig.  Evid., 
Arts.  20-24  inclusive.  See  also  Joy  on  Confessions.  Bat  compare  the  less  full  form 
of  expression  in  R.  v.  Thompson,  [1893]  2  Q.  B.  12.  Beference  has  already  been  made , 
to  Professor  WigTam*s  valuable  historical  investigations.  It  may  perhaps  be  justly  j  \ 
thought  that  the  true  ground  of  excluding  involuntary  confessions  is  found  in  the  short 
statement  of  Lord  Campbell  in  Baldry's  Case  {supra^  291),  importing  that  it  is  simply 
an  instance  of  the  common  mercifulness  of  the  judicial  administration  of  the  criminal 
law  in  England  ;  and  that  the  admissibility  of  confessions  is  not,  and  never  was,  to  be 


tested  merely  by  the  probability  of  their  truth,  —  common  as  the  contrary  intimation 
has  been  and  is.  —  Ed. 
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SECTION   IV. 

HEARSAY.^ 

An  assise  of  novel  disseisin  was  brought  against  several  .  .  .  [One] 

pleaded  in  bar  a   release  of  the  plaintiff,  in  which  several  persons 

were  named  as  witnesses.    The  deed  was  denied,  and  so  process  was 

made  against  the  witnesses  until  the  great  distress,  when  the  witnesses 

came,  and  the  jury  also ;  and  one  of  the  witnesses  was  named  in  the 

panel  amoug  the  jury.    He  was  ousted ;  for  Thorpe  [C.  J.]  said  that 

although  there  be  twenty  witnesses  named  in  the  deed  the  court  will 

take  an  assise  [jury]  in  addition  to  the  witnesses,  and  these  shall  only 

be  joined  to  the  jury  and  testify  the  fact.    One  of  the  witnesses  was 

challenged  as  being  a  relative  of  the  plaintiff,  but  the  phallenge  was  not 

/allowed,  for  witnesses  are  not  challengeable,  because  the  verdict  will 

not  be  received  from  them,  but  from  the  jury ;  and  the  witnesses  are 

^      to  be  sworn  to  *^say  the  truth,"  without  adding,  ^'according  to  [the 

,    best  olT]  their  knowledge ; "  for  they  should  testify  nothing  but  what 

M  tl\ey  see  and  hear.  .  .  .  The  witnesses  ought  to  testif^'^  nothing  but 

wnat  they  know  for  certain,  that  is  to  say,  what  th^see  and  hear. 

Anonymous^  Lib.  Ass.  lib,  11.     (About  1349.)  * 

A^aecij^quodreddafi^KS  sued  against  a  husband  and  ^tjife,  and  at 
i/    '.^  *  ^     '  the  service  of  the  summons  the  husband  and  wife  were  essoined     On 

the  day  fixed  by  their  essoin,  the  husband  was  essoined  [again]  as 
'  being  in  the  service  of  the  king ;  the  wife  was  demanded  and  appeared 

by  attorney.  The  essoiner  was  sworn  to  say  whether  his  principal  was 
in  the  service  of  the  king,  and  he  said  that  he  was  so  informed,  but  he 
,  ,.  ,  "^  did  not  dare  to  say  expressly  that  he  was  in  the  king's  service.  New- 
ton [C.  J.],  to  Markham,  who  was  with  the  tenant :  '^  The  essoiner  is 
sworn,  and  he  is  not  willing  to  say  that  the  principal  is  in  the  service 
of  the  king.  The  statute  runs  that  the  essoiner  testetur  in  curia  /  but 
this  is  not  testifying.    Therefore  consider  what  you  will  do." 

~         Anonymous,  Y.  B.  20  H.  VI.,  20,  16  (U41-42). 

DauUon  (for  the  Crown).    And  that  you  be  the  author  of  this  slan- 
derous and  infamous  libel,  it  shall  be  proved  clearly  to  the  jury  before 

^  As  mere  matter  of  sonnd  reason  hearsay  is  often  good  eyidence.  See  Farber  v.  Mo. 
Pac.  Ry.  Co.,  139  Mo.  282,  284.  As  to  the  legal  rale  against  hearsay  see  Prel.  Treat 
£yid.  498-608,  518-528.  Littleton,  s.  720,  speaking  of  a  time  aboat  a  centary  earlier 
than  his  own,  said,  "  I  hare  heard  say  that  in  the  time  of  Richard  II.  there  was  a 
justice,*'  etc.  Whereupon  Coke  (Lit.  877 h)  remarks,  "  Those  things  that  one  hath  by 
^^  .  credible  hearsay,  by  the  example  of  our  aathor,  are  worthy  of  observation.".—  Ed. 

«  See  PreL  Treat.  End.  97-102.  —  Ed. 
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your  face.  Then  said  he  to  the  clerk,  ^'  Read  tlie  answer  of  Nicholas 
Thompkins,  which  was  made  u|)on  his  oath  before  her  majesty's  High 
Commissioners."  Then  was  read  to  this  effect,  that  Thompkins  knew 
that  Mr.  Udali  was  the  author  of  that  book  called  '^  The  Demonstra- 
tion," for  he  said  that  Mr.  Udall  himself  told  him  so.  Also  that  he  .f  '  , 
saw  either  in  Mr.  Udall's  house,  or  in  some  other  place  in  Kingston,  a 
catalogue  of  all  the  books  that  Mr.  Udall  had  made,  amongst  which  ^^'^^' 
"The  Demonstration "  was  one.  Judok.  You  see  here  that  this  is  c^/  ^^  ,^  ^/♦v,^.  ? 
clear,  and  a  sufficient  testimony.  •  .  .  UdaU,  Why  is  not  Thompkins 
here  to  declare  his  testimony,  and  to  say  what  he  can?  Daulton.  He 
is  beyond  the  seas  about  merchandises,  sent  away  bj'  Mr.  Gore,  who 
married  Mrs.  Crane's  daughter.  VdaU.  How  doth  that  appear.  He 
is  no  merchant,  but  a  serving-man ;  and  if  he  were,  what  is  that  to 
me?  •  •  • 

Then  there  was  much  said,  to  prove  that  the  testimon}'  of  a  man 
absent  was  sufficient,  if  it  were  proved  to  be  his  upon  the  oaths  of 
others.  .  .  .  [This  "  examination,"  as  well  as  others,  appears  to  have 
been  received.] 

Trial    of  John  UilaU,  for   Felony,  1   How.  St  Tr.  1281-1282 
(1590).* 

1  Of  the  trial  of  Throckmorton  m  1554  for  treason,  Janline,  in  his  valuable  CVtm- 
iiuU  Trials,  L  112,  says:  "The  reader  will  observe  also  an  example  in  this  trial  of 
the  evidence  by  which,  at  the  period  of  time  in  which  this  trial  falls,  a  crimiual  charge 
was  supported.  It  consisted  almost  entirely  of  written  depositions  and  examinations 
of  persons  who  were  themselves  under lilMmilarniiccusatlon,  some  of  wliom  were  con- 
jricted  and  attainted,  and  olTiers  actually'executed  for  freason  ;  who  were  not  examined 
in  court  and  who  made  their  several  sfatc'mentsTn  ihe  absence"  i5nfreT)rtSoner.  The 
employment  of  this  kind  of  evidence  in  xlirockmorton's  trial  must  not,  however,  be 
considered  as  an  especial  act  of  ii^ustice  or  abuse  of  power  in  his  particular  case ;  for 
such  evidence,  though  now  universally  abandoned  in  all  judicial  proceedings,  was 
then,  as  we  have  elsewhere  observed,  the  usual  and  regular  course." 

And  of  the. trial  of  the  Duke  of  Norfolk  for  treason  in  1571-72,  the  same  writer,  ib. 
233,  says :  "  In  judging  of  this  case  by  our  modern  notions  respecting  the  proper  mode 
of  proving  criminal  chai^^,  it  must  be  admitted  that  there  were  even  greater  irregular- 
ities in  the  trial  of  the  Duke  of  Norfolk  than  in  that  of  Sir  Nicholas  Throckmorton. 
Thus  it  appears  that  a  letter,  purporting  to  be  written  by  the  Duke  to  the  Earl  of 
Murray,  was  read,  vrithont  auy  proof  whatever  of  its  genuineness,  upon  the  mere  asser- 
tion of  counsel,  that  the  Regent  had  sent  a  copy  of  it  to  the  Queen,  in  his  (Murray's) 
handwriting.  There  are  also  repeated  instances  of  hearsay,  even  at  second  hand  : 
the  Bishop  of  Rosse's  statement  of  what  Barker  or  Rudolphi  told  him  that  the  Duke 
had  said,  being  frequently  used  to  prove  the  most  material  parts  of  the  charge.  There 
is  one  irregularity  in  these  proceedings  so  extremely  curious  that  it  deserves  to  be  par- 
ticularly noticed.  In  enforcing  that  part  of  the  case  which  related  to  the  Rudolphi 
conspiracy,  the  Solicitor-General  informed  the  Peers  that  he  had  it  in  charge  from  the^ 
Queen's  own  mouth  to  state  to  them,  that  a  servant  of  a  foreign  ambassador  in  Flan- 
ders had  made  a  full  disclosure  of  the  plot  to  the  Privy  Council ;  but  because  it  was 
improper,  for  reasons  of  state,  to  declare  the  transaction  openly,  he  says  that  he  was 
ordered  by  the  Queen  to  desire  such  of  the  Peers  as  were  members  of  the  Privy  Coun- 
cil to  Impart  it  privately  to  their  fellows.  A  more  flagrant  violation  of  the  plainest^ 
principles  of  justice  than  this  enforcement  of  evidence  to  be  given  in  the  absence  of  the 
prisoner,  of  which  he  could  have  no  knowledge,  and  consequently  no  means  or  oppor- 
tunity of  answering  or  explaining^  can  hardly  be  conceived."  —  Ed. 


<  ^ 
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M.  19  Jac.  in  tbe  Star  Chamber,  Adams  v.  Canon  [L^yy  68],  an 
actioQ  brought  for  maintenance  in  divers  suits,  and  alleged  in  par- 
ticular that  he  disbursed  money  for  one  Powel  in  an  action  which 
Thomas  Hood  brought  against  him  in  chancery ;  and  to  prove  this  he 
produced  two  witnesses :  one  who  was  sworn  deposed  that  he  himself 
knew  it  to  be  true;  and  being  examined  why  he  would  swear  that, 
answered,  Because  his  father  liad  said  so.  And  in  this  case  much  was 
said  about  the  deposition  of  witnesses:  First,  That  if  one  witness 
,  depose  of  his  own  knowledge  of  the  very  |K>int  in  question,  and  the 
other  in  the  circumstances,  that  shall  be  sufficient  ground  for  the  judge 
to  pass  sentence ;  and  this  was  said  by  Mountague,  Chief  Justice,  but 
then  President  of  the  Council.  Secondl3',  That  it  is  not  satisfactory  for 
the  witness  to  say  that  he  thinks  or  persuadetb  himself ;  and  that  for 
two  reasons,  by  Coke :  1st,  Because  that  the  judge  is  to  give  an  abso- 
lute sentence,  and  therefore  ought  to  have  more  sure  ground  than 
,  thinking ;  2d,  The  witness  cannot  be  prosecuted  for  perjury ;  3d,  That 
'judgesy  as  judges,  are  always  to  give  judgment  ^ecumf^m  allegata  el 
probata^  notwithstanding  private  individuals  think  otherwise.  And  so 
Canon  was  discharged. 

Adams'^.  Canouj  1  Dj-er,  53 b,  note  (1621). 

.  *^  A  witness  swears  bnt  to  what  he  hath  heard  or  seen,  generally  or 
I  more  largel}',  to  what  hath  fallen  under  his  senses.  But  a  juryman  swears 
to  what  he  can  infer  and  conclude  from  the  testimony  of  such  witnesses, 
by  the  act  and  force  of  his  understanding,  to  be  tlie  fact  inquired  after; 
wlndi_differs  nothing  in  the^  reason,  though  much  in  the  punishment, 
from  what  a  judge,  out  of  various  cases  considered  by  him,  infers  to  be 
the  law  in  the  question  before  him." 

Vaughan,  C.  J.,  in  BasheTa  Case^  Vaug-han,  135,  142  (1670). 

IXT.  J.  Jeffreys.  Win',  is  what  the  woman  told  her,  evidence ; 
^e  reported  a  report  to  me,  can  that  be  evidence?  Mr,  Wallop.  My 
lord,  with  submission,  we  think  it  justifies  Mr.  Braddon,  that  he  went 
npon  tiiese  grounds.  L.  C.  J.  Where  is  the  woman  that  told  her? 
Why  is  not  she  brought?  Mr.  Wallop.  They  sa}',  she  is  so  big  with 
child  she  can't  come.  L.  C.  J.  Why,  if  that  woman  were  here  herself, 
if  she  did  saj'  it,  and  would  not  swear  it,  we  could  not  hear  her ;  how 
then  can  her  sajing  be  an  evidence  before  as?  I  wonder  to  bear  any 
man  that  wears  a  gown,  to  make  a  doubt  of  it  .  .  .  Why,  gentlemen, 
what  are  we  doing  all  this  time?  Do  3'ou  think  we  sit  here  for  noth- 
ing? Is  not  this  the  first  time  that  a  report  was  given  as  evidence  in 
Westminster  Hall?  Mr.  Frdce.  My  lord,  we  are  necessitated  to  use 
this  sort  of  evidence.  L.  C.  J.  I  tell  you,  sir,  it  is  no  evidence,  be 
l^ecessitated  what  you  will. 

Trial  ofBraddon  and  Speke^  for  a  Misdemeanor,  9  How.  St  Tr., 
col.  1189  (1684). 
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The  attestation  of  the  witness  must  be  to  what  he  knows,  and  not  to 
that  only  which  he  hath  heard,  for  a  mere  hearsay  is  no  evidence ;  for 
it  is  his  knowledge  that  must  direct  the  court  and  jury  iuThe  Judgment 
of  the  fact,  and  not  his  mere  credulity,  which  is  very  uncertain  and 
various  in  several  persons ;  for  testimony  being  but  an  appeal  to  the 
knowledge  of  another,  if  indeed  he  doth  not  know,  he  can  be  no  evi* 
dence ;  besides^  though  a  person  testify  what  he  hath  heard  upon  oath, 
vet  the  person  who  spake  it  was  not  upon  oath ;  and  if  a  man  had 
t>een  in  court  and  said  the  same  thing~and~had 'not  sworn  it,  he  had 
not  been  believed  in  a  court  of  Justice ;  for  all  credit  being  derived 
from  attestation  and  evidence,  it  can  rise  no  higher  than  the  fountain 
from  whence  it  flows,  and  if  the  first  s|)eech  was  without  oath,  an  oath 
that  there  was  such  a  speech  makes  it  no  more  than  a  bare  speaking, 
and  so  of  no  value  in  a  court  of  Justice,  where  all  things  are  deter- 
mined under  the  solemnities  of  an  oath ;  besides,  nothing  can  be  more 
uncertain  than  the  loose  and  wandering  witnesses  that  are  taken  upon 
the  uncertain  reports  of  the  talk  and  discourse  of  others. 

OUbert,  Eoidence  (2d  ed.),  152-153.    (Before  1727.) 


I  said  to  Canning,  '^  Now  look  for  the  woman  that  robbed  you ;  ** 
she  immediately  i)ointed  to  Marj*  Squires  and  said,  *^  That  old  woman 
in  the  comer  was  the  woman  that  robbed  me."  .  .  .  Somebody  said  (£ 
think  it  was  Mary  Squires's  daughter),  ^'  Do  j'ou  hear  what  the  gentle- 
woman says?  she  says  you  robbed  her.''  Tlie  old  woman  got  up  from 
the  stool  immediately,  and  said —  Mr.  Morton.  I  object  against  that 
being  mentioned ;  it  is  no  evidence.  Court.  He  may  give  an  account 
of  what  was  said  in  the  defendant's  hearing  and  presence.^ 

Where  did  she  put  it?  —  As  she  said  then,  she  put  it  into  the  room 
called  the  shop.  Mr,  Narea.  I  object  against  that  as  legal  evidence. 
.  .  .  There  is  one  plain  rule  as  to  the  evidence  of  hearsay ;  that  is, 
that  when  you  can  have  that  very  person  that  proves  this  very  fact  she 
is  the  person  to  be  called ;  this  is  not  evidence  at  all.  Court.  The  i| 
court  are  of  opinion  that  it  will  be  proper  for  Wells  to  give  her  own  ' 
evidence. 

Tnal  of  Elizabeth  Canning,  for  Peijury,  19  How.  St.  Tr.  383, 
406  (1754). 

It  is  not  the  province  of  tliis  court  to  consider  whether  such  evidence  | 
is  properlj'  receivable  in  the  Ecclesiastical  Courts.     Those  courts  arc  / 
constituted  npon  principles  very  different  from  those  which  regulate  | 
the  courts  of  common  law.     Where  the  Judges  are  authorized  to  deal 
both  with  the  facts  and  the  law,  a  much  larger  discretion  with  respect 
to  the  reception  of  evidence  may  not  unreasonably  be  allowed  than  in 
courts  of  common  law,  wlTcrc  the  evidence,  if  received  by  the  judge, 

1  For  this  sort  of  thing,  see  $upra^  115.  See  also  Com.  v.  Vom,  157  Moss.  898,. 
and  Wise  v.  Newatney,  26  Neb.  88 ;  cases  of  testifying  through  an  interpreter.  —  £x>. 
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most  necessarily  be  sobmitted  entire  to  the  jnr}*.  B}-  the  rules  of  evi- 
dence established  in  the  courts  of  law,  circumstances  of  great  moral 
weight  are  often  excluded,  from  which  much  assistance  might  in  par- 
ticular cases  be  afforded  in  coming  to  a  Just  conclusion,  but  which  are 
nevertheless  withheld  from  the  consideration  of  the  Jury  upon  general 
principles,  lest  they  should  produce  an  undue  influence  upon  the  minds 
of  persons  unaccustomed  to  consider  the  limitations  and  restrictions 
which  legal  views  upon  the  subject  would  impose.  This  is  matter  of 
daily  experience,  and  requires  no  illustration  by  examples.^ 

BosANQUET,  J.,  in  WHght  v.  Doe  d.  Taihamj  7  A.  &  E.  p.  375 
(1837). 

^  It  will  probably  be  thoDght,  by  persoDS  acquainted  with  judicial  proceedings,  that 
juries  do  not,  in  general,  properly  discriminate  between  hearsay  and  original  evidence. 
An  opportunity  of  noticing  this  frequently  occurs  in  cases  relating  to  the  various  ex- 
ceptions to  the  rule  of  exclusion,  and  more  particularly  where  hearsay  evidence  is  intro- 
duced collaterally,  as  where  it  is  a  part  of  a  confession  of  one  prisoner  affecting  another 
prisoner,  or  where  it  is  obtained  in  a  letter  which  is  introduced  for  a  different  object, 
or  where  it  consists  of  a  statement  of  hearsay  matters  made  in  the  presence  of  a  party 
to  the  suit.  In  such  cases,  the  hearsay  evidence  generally  has  much  too  strong  an 
effect  upon  the  jury,  however  the  judge  may  caution  them  not  to  give  weight  to  the 
evidence  as  proving  the  tnithof  the  facts  therein  stated.  —  PhiUips  and  Amot,  Ev,  219. 

The  English  law  separates  by  a  heavy  line  of  discrimination  that  form  of  circum- 
8t<antial  evidence  which  consists,  or  is  even  but  partly  composed,  of  words  importing 
anything  material  to  the  case,  or  of  acts  whose  import  is  that  of  a  statement,  from  all 
other  kinds  of  circumstantial  evidence.  The  fact  that  a  certain  statement  was  made 
under  impressive  circumstances,  —  e.  ^.  a  declaration  by  a  person  in  full  possession  of 
his  faculties  presently  expecting  death,  —  may  have  a  strong  probative  tendency,  irre- 
spective of  any  reliance  upon  the  credit  of  the  declarant ;  but  the  law  excludes  it 
unless  certain  special  grounds  can  be  pointed  out  for  receiving  it.  One  thing  in  the 
common  law  was  conspicuously  true  in  all  trials  of  fact,  viz.  that  an  untrained  tribu- 
nal, like  the  jury,  was  in  great  danger  of  misusing  this  sort  of  evidence,  — of  relying 
upon  the  statement  as  true  because  the  declarant  said  it,  and  not  merely  becanse  it  was 
said  under  the  special  circumstances.  Accordingly,  the  judges  were  not  satisfied  with 
having  a  statement  which  had  a  probative  force,  drawn  from  the  circumstances  under 
which  it  was  made  and  independent  of  credit  reposed  in  the  speaker ;  they  did  not 
ask  merely  whether  the  statement,  in  order  to  have  evidential  value,  required  a  re- 
liance on  the  credit  of  the  declarant,  —  they  considered  rather  whether  it  could  be  so 
misused.  To  those  who  look  upon  the  law  of  evidence  as  a  system  elaborated  for  the 
mere  discovery  of  truth,  and  judge  it  by  its  logical  adaptation  to  that  end,  it  seems  in 
this  part  of  it  peculiarly  absurd.  To  those  who  take  the  jnster  view,  that  it  is  not  a 
mere  piece  of  machinery  for  tmth-seeking,  but  a  subsidiary  instrument  in  the  distribu- 
tion of  justice,  worked  through  the  agency  of  an  untrained  tribunal,  and  shapetl  to 
the  uses  of  that  tribunal  by  judges  who  were  often  very  distrustful  of  its  capacity  and 
fairness,  it  may  present  a  very  different  aspect. 

It  is  not,  then,  to  be  laid  down  that,  when  a  hearsay  statement  has  any  evidential 
value  independent  of  the  declarant's  credit,  or  even  when  it  has  a  good  deal  of  such 
independent  value,  it  is  therefore  to  be  received ;  we  have  no  such  rule  or  principle  in 
the  law  of  evidence.  We  do  have,  on  the  other  hand,  a  rule  aimed  in  general  at  pre- 
venting the  tribunal  from  using  as  the  basis  of  an  inference  the  credit  of  a:ny  person 
not  examined  under  oath  in  open  court,  and  which  to  that  end  excludes  all  statements 
that  may  have  support  from  the  credit  of  such  an  nnexamined  person  ;  and  then  we 
have  exceptions  to  the  rule.  Some  statements  are  not  included  in  the  rule  simply 
because  they  cannot,  in  their  relation  to  the  case,  — t.  a.  having  regard  to  the  pur- 
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BACON  V.  TOWNE  et  al 
SuPBXMB  Judicial  Court  of  Massachusetts.    1840. 

[Reported  4  CiisA.  21 7.^] 

This  was  an  action  on  the  case  for  a  maliciotts  proeecatioo  tried  be- 
fore Hopkiuson,  J.,  in  the  Court  of  Common  Pleas.  The  writ  bears 
date  Aogust  14thy  1847,  and  contains  foar  counts.  The  defendants, 
Henry  M.  Towne,  Joshua  Shaw,  and  Marcus  Randall,  are  charged 
therein  with  having  maliciously  and  without  reasonable  or  probable 
cause  instituted  a  complaint  against  the  plaintiff,  before  Mark  Doo- 
little,  Esquire,  a  justice  of  the  peace  for  the  county  of  Hampshire,  on 
the  7th  day  of  November,  1846,  for  burning  the  plaintiff's  factory 
in  Belchertown,  with  intent  to  defraud  the  insurers,  the  Washington 
Insurance  Company  of  Providence,  who  had  insured  certain  sums  upon 
the  factory  and  the  stock  and  the  machinery  therein ;  and  also  with 
burning  a  grist  mill  in  Belchertown  belonging  to  Towne,  the  defendant^ 
and  one  Ferr}-.  •  .  . 

P.  C.  Bacon^  for  the  defendants. 

W.  A.  Bryant  and  Z.  WiUiams^  for  the  plaintiff. 

Shaw,  C.  J.  ...  In  order  to  rebut  malice  and  show  probable  cause, 
the  defendants  offered  one  Squires  as  a  witness,  who  would  testify  that 
two  women,  Shaw's  wife  and  Marj'  Randall,  soon  after  the  fire,  and 
before  the  complaint,  communicated  to  the  witness,  with  a  request  that 
he  would  communicate  to  ToWne,  the  fact,  thai  they  were  present  at 
the  fire,  and  saw  Bacon,  the  plaintiff,  throw  burning  cotton  into  the 
picking-room  of  his  factor}',  whereby  it  was  burnt,  and  that  he  did  so 
communicate  the  information  to  Towne  before  the  complaint.  The 
presiding  judge  rejected  this  evidence  as  inadmissible. 

We  cannot  perceive  upon  what  ground  this  evidence  was  rejected. 
It  had  a  direct  tendency  to  create  a  belief  in  the  mfnds  of  the  defend- 
ants of  the  plaintiff^s  actual  guilt  of  the  offence  charged.  The  reason 
assigned  by  one  of  the  defendants'  counsel  is,  that  it  was  hearsay ;  but 
we  think,  in  the  ordinary  transactions  of  life,  men  do  not  hesitate  to 
act  on  information  until  thej*  put  their  informants  upon  oath,  if,  indeed, 
such  oath  would  not  be  extrajudicial  and  unlawful.' 

The  reason  assigned  by  the  other  counsel  is,  that  these  women  testi- 
fied to  the  same  facts  before  the  magistrate.  Without  adverting  to  the 
fact  that  proof  of  such  testimony  was  rejected,  it  was  important  for  the 
defendants  to  show,  that  this  information  was  communicated  to  thetn 
before  the  complaint,  and,  therefore,  that  they  had  reasonable  expecta- 

pose  for  which  they  are  receired,  — derive  strength  from  the  ci'edit  of  the  declarant. 
The  letting  in  of  these  declarations  is  no  exception  to  the  role.  15  Am,  Law  Rev, 
77-78.  —  Ed. 

^  A  part  of  the  case  is  omitted. 

*  And  so  Lister  v..  Ferryman,  L.  B.  4  H.  L.  581. —Ed. 
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tion  of  being  able  to  prove  it.  We  think  this  eyidence  ought  to  have 
been  received  and  laid  before  the  jur^'.  Uroad  v.  Haniy  5  Bing.  N.  C. 
722.  .  .  •  *  Verdict  set  aside^  and  new  tried  ordered,^ 


The  evidence  offered  to  prove  the  agreement  of  sale  was  clearly  com- 
petent. It  was  not  hearsay,  bat  legal  proof  of  a  contract  of  which 
there  was  no  other  or  better  evidence.  It  was  evidence  of  a  fact,  and 
not  of  a  mere  conversation  or  declaration.  It  being  necessary  to  prove 
the  agreement,  of  which  there  was  no  written  evidence,  it  might  be 
shown  by  the  testimony  of  any  one  who  was  present  when  it  was  made. 
It  was  not  necessary  to  prove  it  by  the  testimony  of  one  of  the  parties 
to  the  contract.  His  evidence  might  have  been  more  satisfactory  and 
decisive ;  but  it  was  no  better  evidence,  in  a  legal  sense,  than  that  of 
an3'  third  person  who  was  present  when  the  agreement  was  made. 

BiGELOw,  J.,  in  Blanchard  v.  ChUdy  7  Gray,  p.  157.* 

We  also  think  that  the  witness  Dozy  showed  himself  competent  to 
testify  as  to  the  market  value  of  saw-logs  at  Stillwater,  and  that  his 
testimony  on  that  question  was  properly  admitted.  The  contention  of 
defendant  seems  to  be  that,  even  in  the  case  of  a  commodity  which  is  a 
common  subject  of  purchase  and  sale  in  the  market,  a  witness  can  only 
testify  as  to  market  value  from  actual  personal  knowledge  of  sales  which 
he  himself  made  or  saw  made.  This  is  not  correct.  Value  in  a  busi- 
ness sense  consists  largely  of  the  opinions  of  persons  familiar  with  the 
market,  and  these  opinions  are  largely  made  up  of  what  is  said  and  re- 
ported by  others.  Hence,  if  a  person  shows  that  his  business  is  such 
that,  by  commercial  reports  or  other  means  of  like  nature,  he  is  familiar 
witli  the  current  market  prices  of  an  article,  he  is  competent  to  testify 
on  the  subject,  although  he  may  not  have  actual  personal  knowledge 
of  any  particular  sales.  Brackett  v.  Edgerton,  14  Minn.  134  (174)  ; 
Whart.  Ev.  ss.  255,  449. 

MrrcHELL,  J.,  in  Saxsie  v.  Empire  Lumber   Co.y  41  Minn.  p. 
55L« 

^  "  It  is  the  received  manner  of  teaching  oar  law  to  show  things  by  their  contraries 
and  differents ;  and  seeing  that  great  light  cometh  to  the  matter  thereby,  I  may  neither 
condemn  it  as  unapt  nor  reject  it  as  unserviceable."  —  Lanibard,  Eirenarchia,  Bk.  4, 
c.  21,  Epilogue  (1581).  — Ed. 

3  And  so  Lumber  Co.  o.  Thomas,  40  S.  W.  Rep.  778,  775  (Ind.  Terr.  1897). 

s  See  infra,  697 ;  Ry.  Co.  v.  Sheppard,  5d  Ohio,  68,  80 ;  Whelan  v.  Lynch,  60 
N.  Y.  469.  —  Ed. 
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QUALIFICATIONS  AND  EXCEPTIONS  TO  THE  RULE  AGAINST 

HEARSAY. 

NOTK. 

There  were  always  qualifications  to  the  doctrine  that  hearsay  testimony  was  illegit- 
imate. While  the  jury  retained  its  character  as  a  body  of  witnesses,  the  line  was  not 
very  rigidly  drawn.  It  was  of  much  less  importance  then  to  exclude  improper  evi- 
dence from  their  consideration,  than  it  became  when  the  jury  were  expected  to  act 
merely  as  judges  upon  evidence,  and  to  govern  themselves  wholly  by  what  was  shown 
to  them  in  court  Documents  were  formerly  freely  exhibited  to  the  jury  and  state- 
ments of  fact  made  to  them  by  counsel  which  were  unsupported  by  any  oath.  So, 
later,  testimony  by  hearsay  was  more  or  less  used  for  corroborative  and  subsidiary 
purposes,  or  to  make  head  against  what  was  regarded  as  the  hard  requirement  of  a 
statute. 

Thomas's  Cask,  1  Dyer,  99  b,  pi.  68  (1554).  Also,  it  was  there  holden  for  law,  ,  f 
that  of  two  accusers,  if  one  be  an  accuser  of  his  own  knowledge,  or  of  his  own  hearing,  1 1 
and  he  relate  it  to  another,  the  other  may  well  be  an  accuser :  and  thus  did  Sir 
Nicholas  Arnold,  who  accused  William  Thomas  of  words  which  sounded  and  tended 
to  the  death  and  destruction  of  the  queen,  of  his  own  hearing,  and  at  the  request  of 
William  Thomas,  he  reported  over  the  said  matter  to  Sir  James  Crofts  ;  Sir  J.  C.  may 
he  an  accuser  in  this  case  with  Arnold.  And  Sir  James  Crofts  reports  this  over  to  John 
Fitzwilliams,  who  was  supposed  a  man  fit  to  have  killed  the  queen,  and  he  reports  it 
over  to  Sir  Thomas  Wyat,  etc.,  so  each  of  them  ma^  be  an  accuser.  .  .  . 

Of  this  case  Sir  Matthew  Hale  (1  PI.  Cr.  806)  said,  a  century  or  more  later :  **In 
relation  to  the  manner  of  their  testimony,  the  opinion  in  Dyer  of  a  witness  by  hearsay, 
1  Mar.  Dy.  99  b,  was  rejected  by  all  the  judges  in  the  Lord  Lnmly's  case,  H.  14  £liz. 
Co.  Pla.  Cor.  25,  but  if  it  be  a  hearsay  from  the  ofiender  himself  confessing  the  fact,  11  ^ 
such  testimony  upon  hearsay  makes  a  good  witness  within  the  statute." 

Sir  Walter  Raleioh's  Case,  1  Jardine's  Crim.  Trials,  429,  480  (1608).     Sir 
Walter  Raleigh.  **  In  all  this  I  find  not  myself  touched,  scarce  named  ;  and  the  course 
of  proof  is  strange ;  if  witnesses  are  to  speak  by  relation  of  one  another,  by  this  means 
you  may  have  any  man's  life  in  a  week  ;  and  I  may  be  massacred  by  mere  hearsay,  as 
Sir  Nicholas  Throckmorton  was  like  to  have  been  in  Queen  Mary's  time.     You  say,^|  ^^^ 
that  Brooke  told  Watson  what  Cobham  told  Brooke,  that  I  had  said  to  him  ;  —  what/l 
proof  is  this  f    To  show  that  my  Lord  Cobham  accuseth  me  truly,  you  vouch  Watson  * ' 
and  Brooke,  men  with  whom  I  never  had  to  do  in  my  life,  and  who  after  all  only  relate 
what  Cobham  told  them."    The  Judges  here  advised  the  jury  to  observe,  that  all  , 
thb  evidence  was  intended  principally  to  fortify  the  accusation  of  my  Lord  Cobham, 
by  proof  of  speeches  uttered  by  him,  respecting  Sir  W.  Raleigh  before  his  apprehension, 
and  before  he  had  conceived  any  spleen  against  Raleigh. 

Style's  Practical  Register  (ed.  1670),  178.  "  A  person  that  may  be  admitted  ,, 
as  witness  at  a  trial  may  give  words  in  evidence  to  the  jury  which  were  spoken  to  him  > 
by  another  person  who  by  the  rules  of  the  court  might  not  be  admitted  as  a  witness  at/; 
the  trial.  Mich.  22  Car.  [1646]  B.  R."  The  editor  adds  this  explanation,  which  showj 
how  small  as  yet  was  the  development  of  the  rules  of  evidence  :  ''  For  it  is  but  matter  < 
of  evidence,  and  is  left  to  the  jury  how  far  they  will  give  credit  to  them,  and  it  is  law- . 
ful  for  one  that  is  admitted  as  a  witness  to  give  anything  in  evidence  which  may  con- ' 
oem  the  matter  in  question."  ^ 

1  *'  Evidence  to  the  jury  is  anything  that  serves  the  party  to  prove  the  issue  for  him." 
—  Henry  Finch,  Nomoteehnia,  61  b  1618).  —  £x>. 
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Lttttereli.  v.  Retnell  et  al,,  1  Mod.  282  (1670).  The  plaintiff;  u  adtniniatra- 
trix  to  Jane  Lntterell  during  the  minority  of  Alexander  Lutterell,  the  plaintitt''8  8^)ond 
son,  declared  against  the  defendants  in  an  action  of  trespass,  for  that  they,  together 
with  John  Chappell,  etc.,  did  take  away  fonr  thousand  pounds  of  the  moneys  numbered 
of  the  said  Jane,  upon  the  20th  day  of  October,  1680  ;  and  so  for  seven  days  following 
the  like  sums,  ad  damnum  of  thirty-two  thousand  pounds.  Upon  a  full  hearing  of 
witnesses  on  both  sides,  the  jury  found  two  of  the  defendants  guilty,  and  gave  six 
thousand  pounds  damages ;  and  the  others  not  guilty.  A  new  trial  .was  afterwards 
moved  for,  and  denied.    Mr.  Attorney-General  excepted  against  the  evidence.  .  .  . 

Several  witnesses  were  received,  and  allowed,  to  prove,  That  William  Maynard  [an 
accomplice]  did  at  several  times  discourse  and  declare  the  same  things,  and  to  the  like 
purpose,  that  he  testified  now.  And  the  Lord  Chief  Barom  [Sir  Matthew  Hale]  said, 
though  a  hearsay  was  not  to  be  allowed  as  a  direct  evidence,  yet  it  might  be  made  use 
of  to  this  purpose,  viz.  to  prove  that  William  Maynard  was  constant  to  himself 
whereby  his  testimony  was  corroborated. 

'  [And  so  Friend's  Case,  18  How.  Si  Tr.  81,  82  {par  Holt,  C.  J.,  1692).  But  in  1783 
(The  King  v.  Parker,  8  Doug.  244)  Buller,  J.,  said:  '*  It  is  now  settled  that  what  a 
witness  said  not  upon  oath  would  not  be  admitted  to  confirm  what  he  said  upon  oath ; 
and  that  the  case  of  Lutterell  v.  Reynell  and  the  passage  cited  from  Hawkins  were  not 
now  law."  1  And  so  Wallace  v.  Story,  139  Mass.  115  ;  James  u.  State,  115  Ala.  83  ; 
Ewing  V.  Keith,  16  Utoh,  812,  818  ;  Builders'  Co.  r.  Cox,  68  Conn.  880 ;  Parkhurstv. 
KrelUnger,  88  Atl.  Rep.  67  (Verm.  1897)  ;  Bradley  v.  Freed^  51  S.  W.  Rep.  124  (Tenn. 
1898) ;  and  see  the  elaborate  discussion  of  this  subject  by  counsel  in  Tilton  v.  Beecher, 
lit  456-471  (N.  Y.,  McDevitt,  Campbell,  &  Co.  1875),  where  the  evidence  was  ex« 
eluded.    Compare  Haynes  v.  Com.,  in/ra,  646  bottom.] 
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'^t<'  As  testimony  grew  to  be  more  important  in  jury  cases,  it  was  more  and  more  neces- 

sary to  provide  against  the  loss  of  it  by  death  and  other  causes.    The  Chancery  had 

r^  I  '■  dealt  with  this  by  following  the  example  of  the  Roman  law  and  taking  depositions  dt 
bene  esse  and  in  ptrpetuam.  And  the  common -law  courts,  under  some  pressure,  as  it 
would  seem,  from  the  Chancery,  admitted  the  use  of  depositions  so  taken,  in  case  of 
death  and  certain  other  contingencies,  in  order  to  save  what  might  be  a  fatal  loss  of 
testimony. 

ToMLiNSON  V,  Croke,  2  Rolls's  Abr.  687,  pi.  8  and  4  (1612).  '*  If  an  exemplifica- 
tion comes  from  the  Chancery  of  the  testimony  of  witnesses  examined  there  upon  oath 
who  are  dead,  the  jury  may  have  this  with  them.  But  if  it  include  testimony  of  living 
persons  as  well  as  of  those  who  are  dead,  the  jury  shall  not  have  it  with  them. 

Anonymous,  Godbolt,  826  (1628).  .  .  .  "And  it  was  further  said  by  the  court 
that  if  the  party  cannot  find  a  witness,  then  he  is,  as  it  were,  dead  unto  him,  and  his 
deposition  in  an  English  court  in  a  cause  betwixt  the  same  parties,  plaintiff  and  de- 
fendant, may  be  allowed  to  be  read  to  the  jury,  so  as  the  par^  make  oath  that  he  did 
his  endeavor  to  find  his  witness,  but  that  he  could  not  see  him  nor  hear  of  him." 

2  Lilly's  Practical  Beoibter,  705  (1719).  *'  If  one  who  gave  evidence  in  a 
former  trial  be  dead,  then  upon  proof  of  his  death,  any  person  who  heard  him  give 
evidence  and  observed  it,  shall  be  admitted  to  give  the  same  evidence  as  the  deceased 
party  gave,  provided  it  is  between  the  same  parties." 

Where  there  had  been  a  written  statement  of  a  thing,  and  the  person  who  made  it 
had  died,  it  was  the  practice  in  many  cases  to  allow  the  writing  to  be  used,  on  proof  of 
the  authorship. 

DocKWRAY  V.  DiCKBNSOK,  Comb.  866  (1696).  Trover  for  a  ship  and  cai^.  The 
bill  of  lading  was  offered  to  prove  the  particulars  of  the  osofp.    Objected  to  as  not 

I  But  Buller's  Nisi  Prius  (ed.  1793),  294,  continued  to  state  the  old  doctrine, 
citing  sn  unreported  case  of  Holliday  v.  Sweeting  (1785).  Compare  Burnett  v.  Wil- 
mington R.  Co.,  120  N.  C.  517.  —  £d. 


/      - 


SECT.   IV.]     LEADING  PRINCIPLES  AND  RULES  OF  EXCLUSION.        315 

eTidenoe  against  the  defendant,  a  stranger.    Bat  not  allowed,  "  for  it  being  proved  that  ,  .'v 

soch  goods  were  provided  for  the  Toyage,  and  Captain  Finoham  being  now  dead,  and     ^^^  .^  -^ 

his  hand  proved,  it  doth  not  diflfer  from  the  common  case,  where  witnesses  to  a  bond/  '       /'    .    ,-    ^ 

are  dead,  it  sufiiceth  to  prove  their  hands  ;  so  here,  for  Captain  Fincham  would  have  ^ ^     '       . .    '^  ^ 

been  a  good  witness  himaelf,  if  living.*'  '  ^ 

Lord  Hardwicke  in  Mannings.  Lechmere,  1  Atk.  453  (1737).  "Where  there 
are  old  rentals,  and  bailiffs  have  admitted  money  received  by  them,  those  rentals  are 
evidence  of  the  payment,  because  no  other  can  be  had.'* 

In  1609,  the  Stat  7  7ames  L,  c  12,  shows  that  tradesmen's  and  merchants*  books  ^      yt*^' '' ' 
were  used  daring  their  lifetime  in  evidence,  whether  kept  by  themselves  or  their  clerks,    » '^  *^         r   ^' 
to  prove  claims  for  ohaiges  entered  therein,  in  connection  with  the  testimony  of  the     .^     <«       ' 
maker ;  and  so  after  the  death  of  themselves  or  the  clerks  on  proof  of  the  hand  writ-   ' 
ing,  etc. 

Style's  Practical  RBOiflTSR  (ed.  1670),  175.  ^' An  ancient  writing  that  is  proved | 
to  have  been  found  amongst  deeds  and  evidences  of  land,  may  be  given  in  evidence  to/ 
a  jniy,  althoagh  the  execution  of  it  cannot  be  proved.    Micb.  24  Car.  [1648]  B.  R."    ' 

Ancient  deeds  thus  admitted  were  not  merely  allowed  to  come  in  withoat  proof  of    ^ 
dae  execntion,  but  they  were  received  to  prove  that  which  they  purported ;  viz.,  the 
ancient  possession  and  transmission  of  property.     Public  books,  duly  proved,  whether  t    '•    f 
designed  as  a  memorial  of  public  or  private  transactions,  were  also  allowed  to  be  evi-  >  ,   r    ,  ^  l< 

dence  of  that  which  they  purported.     Bat  as  regards  such  writings,  and  indeed  writ- 
ings generally,  it  would  be  misleading  to  conceive  of  the  admission  of  them  as  bein^^'  ^.t-.  in^j  ^i*  **  -   r*^ 
merely  an  exception  to  the  hearsay  rule.    The  use  of  documents  (in  their  nature  a  per-  «/  .  ^      ^   /  - 

manent  memorial,  —  liUra  teripta  manel),  after  the  hearsay  rule  began  to  be  thought  " 
of,  was  doubtless  affected  by  the  character  which  they  had  previously  borne;  and  it-^'r  •      c 
mnst  be  remembered  that  writings  were  freely  used  in  evidence  to  the  jury  long  before  ,•    ^    ,  , 
ordinary  witnesses  testified  to  them,  and  long  before  there  was  any  rule  against  hear- 
say.   Certain  modes  of  using  such  documents  continued,  having  never  been  displaced,  f  i,,l  m 
As  regards  many  documents,  —  those  of  the  dispositive  class,  like  deeds  and  wills,  by 
virtne  of  which  conveyances  are  made  or  other  legal  results  accomplished,  —  the  hear- 
say rule  has  no  necessary  relation  to  them.    As  to  many  others,  which  merely  serve 
an  evidential  purpose,   their  solemnity,   or   the  formalities  with  which  they  are 
attended,  or  the  nsnal  habits  of  mankind  in  preparing  and  kee]  ing  them,  often  give 
them  a  credit  which  broadly  separates  them  from  that  second-hand  reporting  of  onli- 
nary  oral  speech  which  chiefly  answers  the  notion  of  hearsay.    And  yet,  of  course,  we 
are  very  familiar  to-day  with  the  doctrine  that  hearsay  Ib  not  made  admissible  merely 
by  writing  it  down.    See  PreL  Treat.  Evid.  104-112. 
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(^.)  REPORTED  TESTIMONY,  AND  CERTAIN  DECLARATIONS 

UNDER  OATH. 

2  LiLLT*8  Practical  Register,  70S  (1719).  A  witness,  who  bj 
reason  of  sickness,  extreme  age,  or  other  cause,  cannot  come  to  a  >'.i  |.  ^ « "^ 
trial,  may  by  order  of  oonrt  be  examined  in  the  country,  before  any 
judge  of  the  court  where  the  cause  depends,  in  the  presence  of  the 
attorneys  of  each  side ;  and  the  testimony  so  tlikcn  shall  be  allowed 
to  be  given  in  evidence  at  the  trial.^ 

1  And  so  some  other  acts  ordinarily  required  to  be  performed  in  court  might  be  done 
before  a  judge  of  the  court  sent  to  a  person  who  was  unable  to  come ;  as  when  Shelley, 
J.,  was  sent  to  Wolsey,  in  his  last  days,  to  take  his  recognizance  surrendering  York 
Pkce  to  Henry  YIIL— Cavendish's  Wolsey  (ed.  18271r  231-286l 
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In  FranUandv.  SaviU,  1  Keble,  249  (K.  B.  1662).  Per  Curiam, 
though  one  consent  to  have  a  letter  read,  3'et  the  jury  in  pain  of 
attaint,  are  not  bound  to  Ond  it ;  therefore  it  was  agreed,  that  a  bill 
should  be  exhibited  in  Chancery,  and  answered,  and  commissioners,  by 
consent,  go  out  thence  into  the  country*  to  examine  such  witness  in  tlie 
country-,  wherebj'  the  depositions  may  come  in  hither  judicially.^ 
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/,.  >v  Resolutions  op  the  Judges  in  Lord  Morhy's  Case^  Kejling,  55 
ff   (1666).  ...  4.  It  was  resolved  b}-  us  all,  that  in  case  any  of  the  wit- 
nesses which  were  examined  before  the  coroner,  were  dead  or  unable  to 
/   travel,  and  oath  made  thereof,  that  then  the  examinations  of  such  wit- 
nesses, so  dead  or  unable  to  travel,  might  be  read,  tfie  coroner  first 
V/{/ r^'   '  '     '  '■  -     Qj|^]^[„g  QQih  that  such  examinations  are  the  same  which  he  took  upon 

7    oath,  without  anj*  addition  or  alteration  whatsoever. 

5.  That  in  case  oath  should  be  made  that  any  witness  who  had  been 
^^    examined  by  the  coroner,  and  was  then  absent,  was  detained  by  the 

means  or  procurement  of  the  prisoner,  and  the  opinion  of  the  judges 
J     asked  whether  such  examination  might  be  read,  [that  it  could]  ... 

6.  Agreed,  that  if  a  witness  who  was  examined  by  the  coroner  be 
absent,  and  oath  is  made  that  they  have  used  all  their  endeavors  to  find 
him  and  cannot  find  him,  that  is  not  sufiScient  to  authorize  the  reading 
of  such  examination.^ 


Bt  the  Statute  of  1  &  2  P.  &  M.  cap.  13,  and  2  <&  3  P.  &  M.  cap. 
10,  justices  of  peace  and  coroners , have  power  to  take  examinations 
of  thejparty  accused,  and  infornaatioiisjof  the  accusers  and  witnesses 
(the  examinations  to  be  without  oathj  the  infjf>riPfitiQ"ft^  be  upon  oath), 

/•^d  are  to  put  the  same  in  writing,  and  are  to  certify  the  same  to  the 

I    next  jail-delivery. 

\  These  examinations  and  informations  thus  taken  and  returned  may 
be  read  in  evidence  against  the  prisoner,  if  the  Informer  be  dead,  or  so 

1  *'  One  Thome,  .  .  .  being  subpoenaed  by  the  plaintiff  to  give  evidence  at  this  trial, 
did  not  appear.  But  it  being  Nwom  by  the  Exeter  wagoner,  that  Thome  came  so  far 
on  his  journey  hitherward  as  Blandford,  and  there  fell  so  sick  that  he  was  not  able  to 
travel  any  farther,  his  depositions  in  Chancery,  in  a  suit  there  between  these  parties 
about  this  matter,  were  admitted  to  be  read."  Lutterell  v.  Reynell  et  <iL,  1  Mod.  284. 
As  to  the  old  mode  of  securing  and  perpetuating  testimony,  in  danger  of  being  lost 
before  a  trial,  by  the  agency  of  the  Chancery,  and  as  to  the  very  limited  exercise  of  any 
such  jurisdiction  by  the  common-law  courts,  and  the  extensive  provision  made  for  it  by 
modern  statutes,  see  2  Story's  Equity  Jurisp.,  ss.  1505-1516,  inclusive,  and  1  GreenL 
Ev.,  ss.  320-325,  inclusive.  As  to  depositions  in  criminal  cases,  see  Jackson  v.  Fen- 
wick,  1  Keble,  767  (1664);  Com.  v.  Ricketson,  5  Met  427-428;  Anderson  v.  State, 
89  Ala.  12  ;  Willard  v.  Super.  Court,  82  Cal.  456  ;  State  v.  Mitchell,  119  K.  C.  784  ; 
Stete  r.  Fonlk,  45  Pac.  Rep.  602  (Kans.  1896) ;  Watkins  v.  U.  S.,  50  Pac  Rep.  88 
(Okl.  1897).    Sfie  also  infra,  841.  n.  — Ed. 

s  And  so  Bromwich'fl  Case,  1  Lev.  180.  —  Ed. 
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jick  that  he  is  not  able  to  travel,  and  oath  thereof  made;  otherwise  c^  e^  /-    '^   ■' 

not.  '~  ■ ~ "    -       -  J     .     ^./    r  -  ■ 

Bat  then,  1.  Oath  must  be  made  either  bj*  the  justice  or  coroner  '  r    t  J 

that  took  them,  or  the  clerk  that  wrote  them,  that  thev  are  the  true  *\  '^  ^^  ,""  " 
substance  of  what  the  informer  gave  in  upon  oath,  and  what  the  pris-  ^ 
oner  confessed  upon  his  examination.  2.  As  to  the  examination  of 
the  prisoner,  it  must  be  testified,  that  he  did  it  freely  without  any 
menace,  or  undue  terror  imposed  upon  him  ;  for  I  have  often  known 
the  prisoner  disown  his  confession  upon  his  examination,  and  hath 
sometimes  been  acquitted  against  such  his  confession  ;  and  the  reason 
why  these  examinations  and  informations  are  allowable  in  evidence 
(under  the  cautions  above  premised),  is,  because  they  are  judges  of 
record,  and  the  informations  before  them  upon  oath  are  authorized 
and  required  by  act  of  Parliament,  and  they  are  judges  of  the  crimes 
upon  which  the  informations  are  taken.^ 

2  Hale,  PI  Or.  284-285. 

^  By  a  rule  of  the  common  law,  aocient  and  modern,  no  testimony  of  a  witness  whom  vP  i  ci  '•  ^/  /  r  i^t  ^   '  '^ 
the  party  has  not  had  the  op|M>rtanity  to  cross-examine  can  be  introduced  against  him 
on  a  trial  for  crime  ;  and,  except  as  about  to  be  stated,  the  evidence  must  be  deliveredt  /  .  i  r«  r  c ,  i 
personally  and  orally  before  the  same  triers  who  are  to  pronounce  him  guilty  or  not 
guilty.    But  to  the  latter  branch  of  this  rule  there  is  an  exception  growing  out  of'-*       '^'^    i^    <  ^^^^ 
necessity;  namely,  if  there  has  been  a  prior  proceeding  involving  the  same  issue  be-^.w^  •^^rt-^^'  ^^^ '   ' 
tween  the  same  parties,  conducted  regularly  in  pursuance  of  law,  and  therein  the  de«  ,;  *  '     t   .i 

fendant  had  the  opportunity  to  cross-examine  the  witnesses  against  him,  not  otherwise,  *  ^^'  >* '' 
—  then,  if  a  witness  has  died,  or,  says  Arch  bold,  if  he  is  '*  insane  (though  the  insanity  Ui    i  Avi  t  ^<   i « *  <    f 
were  of  a  temporary  nature),  or  if  it  appeared  satisfactorily  to  the  court  that  he  was  ' ,  ^  ^ , ,    ..<  >  ' 
kept  oat  of  the  way  by  means  of  the  procurement  of  the  defendant,  or  if  he  were  bed- '    ^  ^ 

ridden  or  so  ill  as  to  be  nnable  to  travel  *'  (but  not  if  sinipjy  he  cannot  be  found*  ox  by  ^^   *    ,^  ' 
most  opinions  if  only  lie  is  absentjrom^^the  State  or.otherBdafiL  hfiycmd  the  reach  of  pro-  \     A    [  ,   f     , 
c^7,  WllUt  he  {JBstl^^  to  at  tlie  former  hearing  may  be  shown  in  evidence  against  the  ^  ^ 
defendant  in  the  present  one.    The  instances  of  this  are  two  ;  namely,  in  the  circum-      .,,  ^  r    * 

stances  thus  explained,  the  testimony  of  the  witness  at  a  former  trial  of  the  same  cause, 
or  another  cause  presenting  the  same  issue  between  the  same  parties,  may  be  shown  iin  ^<'>< 
evidence.  Any  one  who  heard  it,  and,  with  or  without  the  aid  of  memoranda,  cam 
state  the  entire  substance  of  it,  though  not  the  exact  words,  may  be  a  witness  to  it| 
but  there  is  authority  for  requiring  even  the  precise  words.  Within  this  rule,  where 
the  law  provides  for  a  preliminary  examination  before  a  magistrate,  what  the  wit- 
nesses testiBed  to  therein  may,  in  the  circumstances  already  detailed,  be  shown. 
The  manner  of  the  showing  will  depend  on  the  form  of  the  provision.  Thus,  when 
this  country  was  settled,  preliminary  exandnations  before  magistrates  and  coroners 
were,  in  England,  rej^lated  by  two  statutes  which  were  received  as  common  law  in 
Pennsylvania,  in  Maryhmd,  and  probably  in  the  other  States  generally.  They  are 
]  &  2  Phil.  &  Mary,  c.  13,  as.  4,  5 ;  and  2  &  8  Phil.  &  Mary,  c.  10.  .  .  .  The  depo. 
sitions,  which  would  not  be  evidence  but  for  the  statutes,  are,  by  construction  of  the 
common  law  upon  them,  competent.  ...  As  these^ statutes  relate  only  to  felony, 
a  certified  examination  in  a  case  of  misdemeanor,  or,  it  seems,  of  treason,  was  not  ad- 
missible. And,  in  other  respects,  to  rei^der  the  evidence  competent,  the  statutory 
directions  as  to  taking  it  must  have  been  complied  with.  A  deposition  taken  before 
a  coroner  pursuant  to  law  would,  if  the  defendant  were  present,  charged  with  the 
offence,  and  privileged  to  cross-examine  the  deponent,  be  admissible  under  like  cir- 
cumstances with  an  examination  before  a  committing  magistrate.  But  these  several 
conditions  do  not  often,  if  ever  with  ns,  concur.    Such  depositions,  under  statutes  lika 
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The  King  v.  Trros  Gates,  10  How.  St  Tr.  1235-1286  (1685)  :  — 
Oates.  Then,  my  lord,  I  desire  to  call  some  witnesses  to  testif}'  to  tlie 
Deposition  that  was  taken  of  Mr.  Jennison,  about  Ireland's  being  then  in 
town.  L.  C.  J.  [Jeffreys].  When  was  that  Deposition  taken,  and  before 
whom?  OcOes.  It  was  taken  in  the  year  1679,  by  Sir  Edmund  War- 
cup.  L.  C.  J.  But  we  cannot  admit  that  in  evidence,  unless  the 
king's  counsel  will  consent.  Oates.  My  lord,  I  will  then  produce  what 
he  swore  at  another  trial.  L.  C.  J.  Whjs  where  is  he?  Is  he  dead? 
Oates.  My  lord,  it  has  cost  a  greal  deal  of  money  to  search  him  out ; 
but  I  cannot  anywhere  meet  with  him,  and  that  makes  my  case  so  much 
the  harder  that  I  cannot,  when  I  have  done  all  that  man  can  do  to  get 
my  witnesses  together.  I  sent  in  the  depth  of  winter  for  him,  when  I 
thought  my  trial  would  have  come  on  before ;  but  I  could  never  hear 
of  him.  L.  C.  J.  We  cannot  help  that.  Oates.  Will  what  he  said 
at  any  other  trial  be  evidence  here  ?  L.  G.  J.  Look  yon,  though 
^  'ji  d 'M(^^({t~>K,  -^   ^°  strictness,  unless  the  party  be  dead,  we  do  not  wm^ admit  or  any 

such  evidence;  yet  if  you  canjroveai^' thing  he  ft  wore  at  any  other 
tnai,  we  will  indulge  you  so  far. 

Lord  Kenton,  G.  J.,  in  The  King  v.  Joliffe^  4  T.  R.  p.  290 
(1791).  —  It  has  been  said,  that  in  no  case  whatever  can  the  proceed- 
ings in  one  cause  be  made  use  of  in  another.  But  the  contrary  is  in 
every  day's  practice.  In  the  Court  of  Ghancery  depositions  taken  in 
one  cause  are  frequentl}'  read  in  another,  saving  all  just  exceptions,  as 
that  they  are  not  [sic]  between  other  parties,  etc.  So,  in  courts  of  law, 
the  evidence  which  a  witness  gave  on  a  former  trial  may  be  used  on  a 
subsequent  one*,  if  Tie  die  in  tXie  Jnterim :  asT"remember  was  agreed 
on  air  Tiands  on  a  trial  at  bar  in  the  instance  of  Lord  Palmerston ;  but 
as  the  person  who  wished  to  give  Lord  Palmerston's  evidence  conld  not 
"undertake  lo  give  Tils  words,  't)ut  merely  to  swear  to  'the_effect  of  them, 
be  was  rejected. 


WRIGHT  V.  DOE  d.  TATHAM. 
Exchequer  Chamber.    1834. 

[Reported  I  A.  4r  E.  3.] 

The  defendant  in  error  declared  in  ejectment  against  the  plaintiff  ia 
error  in  the  Gourt  of  King's  Bench.  At  the  trial  before  Gurney,  B.,  at 
the  Lancaster  Spring  Assizes,  1833,  the  jury  found  a  verdict  for  the 
plaintiff  below,  and  the  counsel  for  the  defendant  below  tenderad  a  bill 
of  exceptions. 

tho  old  English  ones,  taken  in  the  absence  of  the  accosed  party,  and  aigned  by  the 
coroner  as  such,  are,  by  some  English  opinions,  receivable ;  bat  certainlj  they  wonld 
not  be  competent  with  us.  .  .  . — 1  Bishop,  Grim.  Proc  (3d  ed.),  ss.  1194-1200, 
inclusive.  See  also  1  Stephen,  Hist.  Crim.  Law,  218-221.  The  courts  constantly 
receive  affidavits  on  interlocutory  and  incidental  matters.  Tayloe  v.  Biggs,  1  Pet.  591, 
696.  —  £d. 
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By  the  bUl  of  exceptions  it  appeared,  that  the  plaintiff  l)elow  claimed 
as  heir-at-law  of  John  Marsden,  deceased,  who  was  admitted  to  have 
died  seised,  leaving  the  plaintiff  below  his  heir-at-law;  but  Wright 
claimed  under  a  will  of  Marsden.  .  .  • 

The  second  exception  stated,  that  at  the  trial  il  further  became  a 
matter  in  issue  between  the  parties,  whether  or  not  Marsden  devised 
tlie  premises  mentioned  in  the  declaration,  so  as  to  bar  the  title  of  the 
lessor  of  the  plaintiff  below*  The  counsel  for  the  defendant  below 
proved  that  the  lessor  of  the  plaintiff  had  filed  a  bill  in  Chancery  against 
the  defendant  below  and  three  other  persons,  in  respect  of  the  said 
premises,  praying  that  a  will  therein  mentioned,  relating  to  the  same 
premises,  purporting  to  be  a  will  of  John  Mai*sden,  might  be  set  aside. 
It  was  proved,  that  the  defendants  in  Chancery  having,  in  their 
answer,  set  forth  the  last  mentioned  will,  the  Master  of  the  Rolls  there* 
upon  ordered  an  issue  of  devisavU  vel  non,  in  which  the  defendants  in 
Chancery  (including  the  defendant  below)  should  be  plaintiffs,  and  the 
plaintiff  in  Chancery  (the  lessor  of  the  plaintiff  below)  should  be 
defendant.  The  counsel  for  the  defendant  below  produced  the  nisi 
prius  record  in  the  Court  of  King's  Bench,  of  the  trial  of  the  issue,  with 
the  postea  indorsed,  whereby  it  appeared  that  the  Jury  found  that  I 
Marsden  did  devise,  etc.,  in  the  wonls  of  the  issue.  The  counsel  for 
the  defendant  below  fhrther  proved,  that  the  will  which  had  been  in 
question  on  the  trial  of  the  issue  was  a  will  which  he  then  tendered  in 
evidence,  and  that  one  Giles  Bleasdale,  a  subscribing  witness  to  it,  had 
sworn  to  the  execution  of  it  at  the  trial  of  the  issue,  and  had  since  died. 
It  appeared,  on  cross-examination  of  one  of  the  witnesses  produced  by 
the  defendant  below,  that  Proctor,  anotlier  subscribing  witness  to  the 
will,  was  still  alive,  and  was  then  present  in  court  under  a  subpoena, 
as  a  witness  on  behalf  of  the  defendant  below.  The  counsel  for  the 
defendant  below  further  proved,  that  the  Master  of  the  Rolls  by  a 
decree,  reciting,  among  other  things,  the  trial  of  the  issue,  dismissed 
the  bill  in  Chancery ;  and  they  also  produced  an  examined  copy  of  a 
judgment  entered  up  in  that  issue  in  the  Court  of  King's  Bench,  signed 
after  the  commencement  of  this  action  of  ejectment  .They  then 
proved  a  rule  of  the  Court  of  King's  Bench,  made  in  the  present  cause, 
ordering  that  the  Judge's  notes,  and  the  shorthand  writer's  notes,  of 
the  evidence,  given  at  the  trial  of  the  issue,  of  witnesses  who  should 
since  be  dead,  should  be  read  at  the  trial  of  this  ejectment.  Bleasdale's 
evidence  at  the  trial  of  the  ejectment  was  accordingly  read  from  the 
notes  of  the  shorthand  writer.  The  counsel  for  the  defendant  below 
then  tendered  the  will  in  evidence ;  but  it  was  objected  that  this  could 
not  be  read  until  the  execution  had  been  proved  by  the  attesting  wit- 
ness then  present  in  court.  ''  And  the  said  Baron  thereupon  stated 
his  opinion  to  be,  that  the  said  will  could  not  be  read  in  evidence,  and 
refused  to  admit  the  same,  unless  the  said  living  attesting  witness  was 
called  by  the  said  defendant  to  prove  the  execution  thereof.  Where- 
upon the  counsel  for  the  said  defendant  made  his  exceptions  to  the 
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said  opinion  of  tlie  said  Baron^  that  the  said  will  could  not  be  read  in 
evidence,  unless  the  surviving  witness  was  called."  .  .  • 

The  exceptions  concluded  with  the  prajerK>f  the  counsel  for  the  de- 
fendant below, ''  that  the  said  Baron  would  set  his  hand  and  seal  to 
this  bill  of  exceptions,  containing  the  several  mattera  as  aforesaid, 
according  to  the  form,"  etc. 

The  jury  found  for  the  plaintiff.  Judgment  having  been  entered  in 
the  court  below  for  the  plaintiff,  the  defendant  brought  his  writ  of 
error.  The  assignment  of  errors  specified  the  three  points  raised 
respectively  by  the  three  exceptions  as  above  mentioned. 

The  case  was  argued  in  Hilary  Term,  1834  (January  18th),  before 
TiNDAL,  C.  J.,  Park,  J.,  Gaselee,  J.,  Bosanquet,  J.,  Batley,  B., 
Vaughan,  B.,  and  Gurnet,  B. 

J^.  PoUocky  for  the  plaintiff  in  error. 

Sir  James  Scarlett^  for  the  defendant  in  error. 

TiNDAL,  C.  J.,  delivered  judgment  in  the  same  term.  .  •  • 

The  second  exception  was  taken  to  the  opinion  delivered  by  the 
learned  judge  at  the  trial,  as  to  the  admissibility  in  evidence  of  the  will 
and  codicil  of  the  said  John  Marsden.  It  was  ruled  b}'  him,  that  the 
will  and  codicil  could  not  be  read  in-  evidence  until  the  surviving  at- 
testing witness  to  such  will  and  codicil,  who  was  proved  to  be  witbin 
the  jurisdiction  of  tbe  court,  was  called  and  examined  as  to  the  execu- 
tion of  the  will ;  and  that  the  necessity  of  calling  such  surviving  wit- 
ness was  not  dispensed  with  by  the  producing  and  reading  in  evidence 
the  examination  and  cross-examination  of  another  of  the  attesting  wit- 
nesses to  the  will  and  codicil,  since  deceased,  taken  upon  a  former  trial 
at  law,  upon  an  issue  between  the  same  parties,  and  upon  the  same 
question  now  in  controversy.  And  upon  this  point,  we  are  all  of 
opinion,  that  the  will  and  codicil,  after  the  production  of  the  evidence 
above  stated,  were  admissible,  and  ought  to  have  been  received  in  evi- 
dence without  further  proof ;  and,  consequently,  that  the  second  excep- 
tion must  be  allowed.  .  .  . 

As  to  the  second  ground  of  exception,  the  facts  are,  that  Mr.  Tatham, 
the  lessor  of  the  plaintiff  in  this  action,  filed  his  bill  in  Chancery  against 
Mr.  Wright,  the  defendant  in  the  present  action,  and  three  other  per- 
sons. And,  upon  the  answers  of  the  defendants  coming  in,  the  Master 
of  the  Rolls  directed  an  issue  at  law  upon  the  question,  whether  tbe 
said  John  Marsden  did  devise  his  estates  or  not  by  the  very  identical 
will  which  is  now  in  dispute. 

It  was  further  proved,  that  a  trial  of  such  issue,  in  which  Mr.  Wright 
and  the  other  defendants  in  the  chancery  suit  were  the  plaintiffs,  and 
Mr.  Tatham  was  the  defendant,  afterwards  took  place ;  and  that,  on  the 
trial  of  that  issue,  Mr.  Giles  Bleasdale,  one  of  the  attesting  witnesses  to 
the  will,  was  called  and  examined  on  the  part  of  Mr.  Wright,  and  was 
cross-examined  on  the  part  of  Mr.  Tatham.  Now,  if  the  former  trial 
had  taken  place  in  a  suit  between  Mr.  Wright  and  Mr.  Tatham,  and 
those  persons  alone,  no  doubt  could  have  been  raised  that,  after  the 
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death  of  this  witness,  the  evidence  which  he  gave  upon  the  former  trial 
would  have  been  admissible  upon  the  second.  For^  in  that  case,  it 
would  liave  been  evidence  given  in  a  suit  between  the  very  same  par- 
ties, upon  the  same  subject-matter,  at  a  trial  on  which  Mr.  Tatham  had 
the  right  to  object  to  the  competency  of  the  witness,  to  cross-examine 
him  at  the  trial,  and  to  contradict  him  by  other  te8timon3\  Upon  such 
a  state  of  facts,  therefore,  it  is  unnecessary  to  cite  cases  to  the  point, 
that  the  evidence  of  this  witness,  given  on  the  former  occasion,  would, 
after  his  death,  be  admissible  at  the  second  trial 

But  the  only  distinction  l)etween  the  case  above  supposed  and  the 
present  is,  that  Mr.  Wright  was  not  the  only  party,  but  was  joined  with 
other  plaintiffs  in  the  former  action ;  and  that  Mr.  Tatham,  instead  of 
being  the  plaintiff  in  the  present  action,  is  only  the  lessor  of  the  plaintiff. 

But  we  think  neither  of  these  circumstances  will  make  any  difference 
as  to  the  admissibility  of  the  evidence  in  question.  For  the  result  of 
the  authorities  is,  that  the  lessor  of  the  plaintiff  is  the  real  party  in 
an  ejectment,  that  the  nominal  plaintiff  has  no  interest,  and  that,  in  an 
ejectment  between  Doe  on  the  demise  of  J,  S.  against  JB.j  J,  S.  is 
bound  by  a  verdict  for  the  defendant.  Neither  can  there  be  any  real 
difference  from  the  circumstance  that,  in  the  former  action,  the  present 
defendant,  Mr.  Wright,  was  joined  with  other  persons  as  plaintiffs ;  for 
Mr.  Tatham,  the  lessor  of  the  plaintiff  in  this  action,  had  precisely  the 
same  power  of  objecting  to  the  competency  of  Bleasdale,  the  same  right 
of  cross-examination  and  of  calling  witnesses  to  discredit  or  contradict 
his  testimony,  on  the  former  trial,  as  he  would  have  had  if  Mr.  Wright 
had  been  the  sole  plaintiff  in  that  suit,  or  as  he  would  have  had  now  if 
Bleasdale  had  been  alive  and  subpoenaed  as  a  witness.  It  is  manifest, 
therefore,  that  the  verdict  on  the  former  trial,  and  the  examination  of 
witnesses  on  each  side,  did  not  take  place  in  a  suit  between  third  par-^ 
ties,  or  strangers,  but  virtually  and  substantially  between  the  very  same  I 
parties  who  are  parties  to  the  present  suit,  and  upon  the  very  same . 
subject-matter  of  dispute.  Nor  can  there,  as  it  appears  to  us,  be  any 
objection  to  the  admissibility  of  this  evidence,  on  the  ground  of  the 
plaintiff  in  equity  having  thought  proper,  since  the  trial,  to  dismiss  his 
own  bill.  For,  whether  the  bill  is  dismissed  or  not,  the  evidence  was 
given  in  the  course  of  the  trial  of  an  action  in  a  court  of  common  law 
under  the  obligation  of  an  oath.  The  witnesses  upon  that  trial  are 
equally  liable  to  the  penalties  of  perjury  if  they  have  wilfully  forsworn 
themselves,  whether  the  bill  in  equity  is  dismissed  or  not ;  and  the 
evidence  given  at  the  trial  cannot  be  affected  in  its  weight  or  character 
b}'  the  voluntary  act  of  the  plaintiff  in  equity  dismissing  his  own  bill : 
the  effect  of  which,  as  to  the  consequences  above  adverted  to,  can  be 
no  other  or  different  than  if  the  plaintiff,  in  an  action  at  law,  had 
elected  to  be  nonsuited  rather  than  have  a  verdict  against  him.  .  .  . 

If,  therefore,  such  evidence  be,  as  we  think  it  is,  producible,  the  only 
question  that  remains  is,  what  is  the  character  and  degree  of  that  e\n- 
dence,  and  for  what  purpose  can  it  be  produced  ;  and  it  seems  to  us, 

21 
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that  such  evidence  is  direct  and  immediate  evidence  in  the  cause,  and 
is  producible  in  evidence  in  the  cause  for  the  same  purpose  and  to  the 
same  extent  as  if  the  witness  himself  had  been  alive  and  sworn,  and 
had  given  the  same  evidence  in  the  witness-box  in  the  present  cause. 

For  unless  the  evidence  Is  carried  to  this  extent,  it  is  impossible  to 
define  any  line  or  limit  to  which  it  shall  be  held  to  extend.  .  .  . 

It  was  objected,  secondly,  that  to  allow  this  testimony,  that  is,  to 
dispense  with  the  necessity  of  calling  the  surviving  attesting  witness, 
is,  in  effect,  to  destroy  the  security  intended  to  be  given  by  the  statute 
of  frauds.  For  it  is  said  that,  as  that  statute  requires  the  attestation 
of  three  witnesses,  so,  to  allow  the  will  to  be  proved  upon  a  trial  at  law 
without  calling  an  attesting  witness,  so  long  as  one  of  the  three  remains 
in  life,  is  to  give  up  the  full  benefit  of  having  three  witnesses  to  the 
will.  It  may  be  observed,  however,  that  the  statute  of  frauds  did  not 
look  primarily  to  the  mode  of  proving  the  will  when  contested,  but  to 
the  security  of  the  testator  at  the  time  of  the  execution  of  the  will ;  the 
statute  intending  that  three  witnesses  should  be  in  the  nature  of  guards 
or  securities,  to  protect  him  in  the  execution  of  his  will  against  force, 
or  fraud,  or  undue  influence.  The  proof  of  the  will  by  the  three  wit- 
nesses, supposing  it  should  afterwards  come  in  contest,  is  only  an  inci- 
dental and  secondary  benefit,  derived  from  that  mode  of  attestation. 
Tndeed  the  principle  of  this  objection,  if  carried  to  its  full  extent,  would 
require  the  will  to  be  proved  in  every  case  by  the  three  witnesses.  It 
is  well  settled,  however,  that,  in  an  action  at  law,  it  is  sufilcient  to  call 
one  only  of  the  subscribing  witnesses,  if  he  can  speak  to  the  observ- 
ance of  all  that  is  required  by  the  statute ;  and  the  objection  itself  is 
obviously  open  to  tiie  same  answer  which  has  been  given  to  the  first, 
viz.  that  the  evidence  resulting  from  the  written  examination  of  the 
deceased  witness,  in  the  former  suit  between  the  same  parties,  is  of  as 
high  a  nature,  and  as  direct  and  immediate,  as  the  viva  voce  examina- 
tion of  one  of  the  witnesses  remaining  alive,  and  actually  examined  in 
tlie  cause. 

Upon  the  whole,  we  think  that,  after  the  proof  given  in  this  case  of 
the  examination  of  Bleasdale  and  his  subsequent  death,  the  will  and 
codicil  were  receivable  in  evidence  without  further  proof,  and  conse- 
quently that  a  venire  de  novo  must  be  awarded. 

Venire  de  novo  aioarded. 
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;  Kino's  Bench.    1790. 
[Reported  8  T,  B.  707.] 

Two  justices  removed,  bj'  an  order,  John  Sharpe  flrom  Icklingham 
All  Saints  to  Eriswell,  both  in  the  county  of  Suffolk ;  on  appeal  the 

^  Fide  E.  v.  Ravenstone,  5  T.  R.  373. 
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Coart  of  Quarter  Sessions  confirmed  the  order,  subject  to  the  opinion  of 
this  court  on  the  following  case :  — 

The  pauper,  John  Sharpe,  came  into  the  parish  of  Icklingham  All 
Sarnts  in  1767,  where  he  was  employed  as  a  day  laborer  to  work  on  the 
navigation.  In  1779  he  was  taken  before  the  Reverend  T.  Ball,  D.D., 
and  Clement  Tookie,  clerk,  two  of  his  Majesty's  Justices  of  the  peace 
for  the  said  county*,  by  the  overseers  of  the  poor  of  the  parish  of  Ick- 
lingham All  Saints,  for  the  purpose  of  being  examined  as  to  the  place 
of  his  last  legal  settlement;  in  consequence  of  which  the  following 
examination  was  taken  upon  oath  before  those  two  justices,^  and  signed 
by  the  pauper ;  that  is  to  sa}^  '^  County  of  Suffolk.  The  examination 
of  John  Sharpe  of  Icklingham  All  Saints  in  the  said  county,  laborer, 
taken  on  oath  before  us,  two  of  his  Majesty's  Justices  of  the  peace  in 
and  for  the  said  county,  the  19th  day  of  February,  1779,  touching  the 
place  of  his  last  legal  settlement ;  who  saith  that  about  24  years  ago  he 
duly  let  himself  for  a  year  to  Thomas  Pepper  of  Eriswell  in  the  said 
count}',  farmer,  but  cannot  recollect  his  wages ;  tliat  he  duly  entered 
on  his  said  service,  served  the  year  in  Eriswell  aforesaid,  and  received 
his  3'ear'8  wages;  since  which  time  he  has  done  no  act  whereby  to  gain 
a  settlement  elsewhere,  to  the  best  of  his  knowledge»  John  Sharpe. 
Taken  and  sworn  before  us  the  day  and  j-ear  first  above  written."  No 
proceedings  were  had  in  consequence  of  this  examination  until  the 
order  of  removal,  which  is  the  subject  of  this  appeal,  was  applied  for 
and  made.  The  pauper,  from  the  time  of  the  examination  being  taken, 
continued  to  reside  in  Icklingham  All  Saints  for  about  five  years,  en- 
deavoring to  gain  his  livelihood,  and  without  becoming  chargeable  to 
that  parish,  when  he  became  insane,  and  continued  in  a  state  of  insan* 
ity  to  the  time  of  his  removal  to  Eriswell  as  aforesaid.'  On  the  part  of 
the  respondents  this  examination  was  offered  in  evidence,  and  objected 
to  on  the  part  of  the  appellants ;  but  it  was  received  by  the  court,  the 
handwriting  of  the  Justices,  who  took  the  same,  being  first  proved ; 
and  upon  that  and  other  evidence  the  Sessions  confirmed  the  order ; 
but  they  also  stated  that  in  their  opinion  the  evidence  produced, 
exclusive  of  the  said  examination,  was  not  sufiQcient  to  warrant  that 
determination. 

This  case  was  argued  in  last  Hilar}'  Term  by  Bower  and  Sayer 
in  suppoit  of  the  orders,  and  Partridge^  Barnard^  and  Ifay^ 
contra. 

The  court,  being  divided  on  this  question,  did  not  deliver  their  opin*    i 
ions  till  this  day.  .  .  . 

BuLLEB,  J.  In  this  case  it  appears  that  the  pauper  was  taken  before 
two  JQStices  by  the  overseers  of  the  poor  of  the  parish  of  Icklingham, 
where  he  then  resided,  for  the  purpose  of  being  examined  as  to  the 
place  of  his  last  legal  settlement;  that  he  was  examined  on  oath  before 

^  These  were  not  the  two  jnstices  who  remoyed  the  pauper. 

^  This  case  was  returned  to  the  Sessions,  who  stated  as  a  fact  that  "the  pauper 
continued  insane  at  the  time  of  hearing  this  appeoL" 
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thciD,  aud  signed  his  examination.  The  pauper  afterwards  became,  and 
has  ever  since  continued,  insane ;  and  the  Sessions,  being  of  opinion 
that  the  examination  was  good  evidence,  upon  the  authority'  of  that 
confirmed  the  order  of  removal.  The  question  reserved  for  the  opinion 
of  this  court  is,  whether  under  these  circumstances  the  examination 
ought  to  have  been  read  in  evidence.  This  case  has  been  argued  on 
I  two  grounds :  1st,  that  it  is  admissible,  as  an  examination  taken  on 
oath  by  justices  who  had  a  competent  authority ;  2dl3',  that  it  is  evi- 
dence, as  a  declaration  under  the  hand  of  the  pan  per.  I  am  of  opinion 
that  it  is  admissible  evidence  in  each  of  those  lights.  But  before  I 
state  the  grounds  on  which  I  hold  it  addaissible,  it  will  be  proper  to 
premise  that  I  consider  the  pauper  as  dead ;  he  being  in  such  a  state  as 
renders  it  impossible  to  examine  him  ;  and,  if  he  were  dead,  it  is  ad- 
mitted at  the  bar  that  there  are  several  cases  in  .which  it  has  been  held 
that  what  he  said  might  be  received  in  evidence.  Of  those  cases  I 
shall  take  more  particular  notice  when  I  come  to  the  second  part  of  the 
case.  But  the  first  thing  to  be  considered  is,  whether  this  evidence  be 
admissible  as  an  examination  taken  on  oath  by  persons  having  a  com- 
petent authority?  It  seemed  to  be  agreed  by  those  who  argued  at  the 
bar  that  if  the  Justices  had  made  an  order  of  removal  immediate!}'  on 
taking  the  examination  of  the  pauper,  the  examination  would  then  have 
been  a  judicial  act,  and  would  have  been  evidence ;  indeed  the  second 
section  of  the  act  calls  it  a  judgment  I  agree  that  if  the  taking  of  the 
examination  were  not  a  judicial  act,  but  was  merely  coram  nonjudice^ 
it  is  not  evidence  as  an  examination  on  oath.  The  question  then  is, 
/  whether  this  were  a  judicial  act  or  not?  It  must  be  so  at  the  time  it 
was  taken,  or  cannot  become  so  at  all ;  and  if  an  immediate  removal 
might  have  been  founded  on  it,  in  my  judgment  it  is  a  full  proof  that 
this  was  a  judicial  act.  The  power  of  the  justices  is  founded  on  the  IS 
^  f  &  14  Gar.  II.  c.  12,  s.  1,  which  enacts  that  it  shall  be  lawful,  upon  com- 
^  '  plaint  made  by  the  overseers  of  any  parish,  for  any  two  justices  by  their 
warrant  to  remove  and  convey  any  person  likely  to  become  chargeable 
to  such  parish  where  he  was  last  legally  settled,  unless  he  give  suflScient 
security  for  the  discharge  of  the  parish  to  be  allowed  by  the  said  jus- 
tices. The  statute  does  not  in  words  say  anything  about  the  mode  of 
examination ;  but  wherever  a  power  of  judging  and  determining  is 
given,  an  authority  to  examine  on  oath  is  virtuall}*  and  necessarily 
included  in  it  Whatever  the  justices  do  in  pursuance  of  that  statute  I 
conceive  is  judicially  done ;  and  unless  the  rale  be  general,  this  absurd- 
ity would  follow ;  if  the  justices  are  of  opinion  on  the  examination  that 
the  pauper  ought  to  be  removed,  and  do  remove  him,  it  is  evidence; 
but  if  they  are  of  opinion  that  the  settlement  is  in  the  parish  requiring 
the  examination,  and  therefore  he  ought  not  to  be  removed,  then  it  is  not 
evidence;  whereas  in  the  latter  case  the  reasons  are  much  stronger 
why  the  examination  should  be  evidence  than  in  the  former ;  because 
the  parish  ofllcers  are  present  at  the  examination,  and  are  parties  to  it, 
being  the  complainants  and  the  persons  causing  the  examination  to  be 
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taken.  Bat  it  never  can  depend  on  the  judgment  which  the  justices 
shall  form  for  or  against  the  parish,  whether  the  examinations  in  the 
cose  are  or  are  not  evidence ;  it  must  be  reciprocal.  And  this  exami- 
nation in  my  judgment  is  very  similar  to  the  case  of  a  deposition  before 
a  coroner,  which  has  been  long  settled  to  be  good  evidence,  1  Lev.  180, 
Kel.  55,  though  the  person  accused  be  not  present  when  it  is  taken,  nor 
ever  heard  of  it  till  the  moment  it  is  produced  against  him.  The 
coroner  is  to  inquire  into  the  cause  and  circumstances  of  the  death  of 
the  deceased ;  the  justices  are  to  inquire  to  what  parish  the  pauper  be- 
longs :  both  inquiries  are  general,  and  no  paiticular  persons  are  parties 
to  them.  Again  where  depositions  are  taken  before  commissioners  of 
excise,  if  the  witness  die,  Lord  Holt  was  of  opinion  that  they  were  good 
evidence.  Salk.  555.  Where  an  act  is  judicially  done,  it  is  not  neces- 
sary that  the  person  to  be  affected  by  it  should  be  present  in  order  to 
make  it  evidence  against  him,  and  therefore  depositions  taken  by  a  jus- 
tice, of  a  person  who  afterwards  died,  though  taken  in  the  absence  of  the 
prisoner,  must  be  read.  So  it  was  determined  by  all  the  judges  in  Had- 
burti's  CasCj  Mich.  1787.  It  is  the  same  as  to  depositions  taken  under 
a  commission  from  the  Court  of  Exchequer.  Tooker  v.  The  Duke  oj 
BeaufoTty  1  Burr.  146.  .  •  .  Again,  what  was  said  by  Lord  Chief  Jus- 
tice Lee  in  the  case  of  the  King  v.  Coin  St,  Aldtoin's  is  a  very  material 
authority  to  prove  that  this  examination  was  admissible  in  evidence. 
There  an  order  of  removal  of  a  bastard  made  in  Wilts  was  founded  on 
the  examination  of  the  mother  in  Middlesex*  Lee,  Chief  Justice,  there 
said,  ^^  The  only  material  evidence  which  appears  to  have  l)een  given 
was  the  examination  of  the  mother,  which  ought  not  to  have  been  ad- 
mitted ;  for  it  is  a  general  rule  in  evidence  that  the  deposition  of  a  liv- 
ing witness  ought  not  to  be  received,  unless  it  appear  that  the  witness 
himself  could  not  be  produced  to  be  examined  ore  tenus;  and  there- 
fore as  the  evidence  here  given  has  an  original  defect,  which  cannot  bo 
supplied,  this  order  ought  to  be  quashed."  It  clearly  therefore  must 
have  been  his  opinion  that  had  the  mother  been  dead,  or  in  a  state,  like 
this  pauper,  of  incapacity  to  be  examined  ore  tenua^  her  deposition 
might  have  been  received  in  evidence. 

The  second  ground  on  which  this  has  been  ai*gued  to  be  evidence  is 
that  it  is  a  declaration  under  the  hand  of  the  pauper.  This  introduces 
the  general  question,  whether  hearsay  evidence  from  the  person  under 
whom  the  settlement  is  claimed  can  be  received.  This  question  has 
been  so  often  decided  that  in  my  opinion  it  would  be  suflQcient  to  men- 
tion the  cases  only ;  but  as  different  opinions  ai'e  entertained  on  the 
bench  upon  the  subject,  I  shall  go  somewhat  moi-e  at  large  into  the 
consideration  of  it.  The  weight  of  the  authorities  was  so  forcibly  felt 
at  the  bar,  that  the  counsel,  instead  of  denying  that  in  any  case  hearsay 
evidence  could  be  received,  endeavored  to  distinguish  the  oases  deter- 
mined from  the  present,  and  supposed  that  they  were  decided  on  par- 
ticular circumstances.  First,  it  is  said  that  there  is  no  case  in  which 
hearsay  evidence  has  been  allowed  where  the  party  is  alive  and  able  to 
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be  produced.     I  agree  to  that  position ;  but  here  the  party  is  qua  dead, 
and  not  able  to  be  produced.     Seoondlj,  that  in  the  case  of  Nutlej  the 

^y  husband  was  dead,  and  there  was  also  personal  knowledge  of  the  wife 
that  her  husband  had  been  in  the  service  he  spoke  of.  And  that  in  tlie 
case  of  Greenwich  tlie  husband  was  dead,  and  it  does  not  appear  but 
other  evidence  might  have  been  produced  when  tlie  case  went  down  to 
the  Sessions  again.  But  let  us  see  what  those  cases  were.  [Here 
-,  follows  an  examination  of  the  cases.]    Thirdlj',  it  was  argued  that 

-j;^Jeyen  if  the  declarations  were  evidence,  jet  there  must  be  some  con- 
current evidence  to  supiK>rt  it ;  and  this  was  supposed  to  have  been  so 
held  in  the  case  of  Coin  St.  Aldwin's ;  but  that  case  was  founded  on 
very  clear  grounds,  and  not  a  word  said  in  it  about  concurrent  evidence, 
as  appears  from  the  note  of  Mr.  Justice  Clive  which  I  have  before 
I  [mentioned.  Neither  does  any  case  whatever  say  that  there  must  be 
y  concurrent  evidence.  Where  the  question  is,  whether  the  evidence  be 
admissible  or  not,  it  is  difficult  to  conceive  what  is  meant  b}*  concurrent 
evidence ;  but  ever>'  case  on  the  subject  which  at  all  applies  to  this 
point  considers  it  as  clear  that  the  evidence  may  be  received.  The 
two  cases  of  Nutle}*  and  of  Greenwich  are  directly  in  point ;  and  thej 
are  confirmed  by  those  of  Creech  St.  Michael  and  of  The  Inhabitants 
of  the  Holy  Trinit}'  in  Warebam.  The  other  cases  which  were  quoted 
in  the  argument  do  not  apply  to  the  present ;  namely,  Bex  v.  OrecU 
BedwiTiy  JR.  V.  St.  Mic7w,el  in  Bath,  JS.  v.  St.  Saviotdr'Sy  Soutkwark^ 
and  R.  v.  St.  Sepulchre.  But  it  is  worthy  of  observation  that  in  the 
case  of  R.  v.  Nutley  it  is  stated  on  one  side  to  be  the  constant  practice 
of  other  Sessions  to  receive  such  hearsay  evidence,  and  it  is  admitted 
on  the  other  side  that  the  evidence  of  the  widow  respecting  the  declara- 
tion of  her  husband  was  admissible.  So  in  the  note  before  mentioned 
on  the  case  of  the  Holy  Trinity  in  Wareham  it  is  said  that  such  hear- 
say evidence  has  been  frequently  received.  If  there  has  been  a  con- 
stant and  uniform  practice  at  all  the  Sessions  in  the  kingdom,  I  think 
it  requires  great  consideration  before  we  overturn  it;  for,  besides  the 
great  inconvenience,  confusion,  and  inconsistency,  which  will  be  intro- 
duced by  a  new  determination,  we  shall  hereafter  undoubtedly  be 
subject  to  the  same  comment  and  censure  as  Lord  Chief  J.  Rjder, 
in  the  case  of  St.  Botolph's  without  Bishopsgate,  threw  on  another 
determination,  when  he  said,  '*  It  does  not  appear  in  the  case  of 
Stretford  v.  Norton  whether  these  other  cases  were  cited,  or  what 
was  the  particular  reason  of  the  resolution ;  however,  if  they  were 
cited  and  overruled,  we  may  for  the  same  reason  overrule  that  deter- 
mination." I  have  inquired  what  is  the  usage  at  different  Sessions, 
and  I  find  that  throughout  the  West  of  England,  in  the  North  of  Eng- 
land, and  in  other  places,  it  has  been  the  constant  practice  to  receive 
such  evidence.  I  have  heard  of  no  one  Sessions  in  which  a  different 
practice  prevails ;  and  if  it  be  in  universal  use,  why  should  we  overturn 
it?  If  on  such  a  question  ansing  on  a  settlement  case  we  are  to  go  into 
first  principles,  I  know  not  where  we  are  to  stop.    It  has  been  under* 
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Stood  as  pretty  dear  law  that,  in  qnestions  of  pedigree  and  some  other 
cases,  hearsay  and  r^utation  are  good  evidence ;  but  if  the  evidence 
stated  in  this  case  be  not  allowed,  they  also  will  stand  on  a  very  shallow 
and  slippery  foundation.  Each  has  authority  to  support  it ;  and  if  that 
be  taken  away,  I  can  state  no  principle  in  favor  of  them.  The  true 
line  for  courts  to  adhere  to  is,  that,  wherever  evidence  not  on  oath  has 
been  repeatedly  received,  and  sanctioned  by  judicial  determinations,  it 
shall  be  allowed ;  but  beyond  that,  the  rule,  that  no  evidence  shall  be 
admitted  but  what  is  upon  oath,  shall  be  observed.  It  would  be  easy 
to  state  or  imagine  a  conversation  in  which  a  man  gave  an  account  of 
his  own  habits  and  transactions  in  life,  his  residence,  his  connections, 
and  relations,  which  would  be  equally  material  in  tracing  a  title  as  in 
investigating  a  question  of  settlement;  and  it  would  be  strange  if  such 
a  conversation  after  the  father's  death  should  be  sufficient  to  enable  the 
son  to  recover  an  estate  of  £10,000  a  year,  and  yet  should  not  be  suffi- 
cient to  give  his  son  a  settlement  as  a  pauper.  Hearsay  evidence  has 
been  received  to  prove  whether  land  were  or  were  not  parcel  of  a 
certain  tenement;  and  was  adjudged  to  be  good  evidence  in  Davies  v. 
Pierce  and  HoUaway  ▼.  liakee.  It  is  constantly*  allowed  in  all  cases 
of  pedigree,  though  from  persons  not  of  the  family,  as  in  Brown  v. 
Shelley^  Easter,  1776,  and  also  in  the  case  of  customs ;  and  has  been 
received  even  in  the  case  of  single  facts,  as  of  a  marriage,  being  in 
orders,  and  of  a  presentation :  Hareco^e  Case^  Comb.  202 ;  and  The 
Bishop  of  Meath  v.  ZfOrd  BelJlekL  In  the  last  case  the  name  of  the 
patron  who  presented  was  omitted  in  the  register,  and  this  court  on  a 
writ  of  error  held  that  parol  evidence  might  be  received  of  it ;  for 
(said  they)  a  presentation  may  be  by  parol,  and  what  commences  by 
parol  may  be  transmitted  to  posterity  by  parol ;  and  that  creates  a  gen- 
eral reputation.  A  hiring  for  a  year  may  be  by  parol ;  hearsa3'  evidence 
has  been  allowed  to  prove  it  in  all  the  cases  I  have  mentioned,  and  has 
been  rejected  or  denied  in  none.  I  am  of  opinion  that  those  cases  ought 
to  be  adhered  to,  and  consequently  that  the  order  of  Sessions  should  be 
affirmed*  .  •  • 

Lord  Kbnton,  C.  J.  As  far  as  the  interests  of  these  contending 
parties  are  concerned,  I  might  excuse  myself  fi*om  entering  into  a 
discussion  of  this  question ;  for,  as  two  of  my  Brothers  have  already 
declared  their  opinions  against  making  the  rule  absolute,  it  cannot  be 
made  so,  as  my  opinion,  added  to  that  of  my  Brother  Grose's,  will  not 
make  a  majority.  But  as  this  is  a  matter  of  importance  I  should  feel 
myself  liable  to  great  reproach,  if  I  were  to  suffer  this  question  to  pass 
without  declaring  my  opinion.  All  questions  upon  the  rules  of  evidence 
are  of  vast  importance  to  all  orders  and  degrees  of  men ;  our  lives,  our 
liberty,  and  our  propertjr  are  all  concerned  in  the  sapport  of  these 
rules,  which  have  been  matured  by  tlie  wisdom  of  ages,  and  are  now 
revered  from  their  antiquity  ^  and  the  good  sense  in  which  they  are 

1  Compere  Sir  J.  F.  Stephen,  writing  in  1886  (NufieoTnar  and  hnpey,  i.  121  n.) : 
**  After  much  study  of  the  kw  of  evidence,  my  opinion  is  that  the  greater  part  of  the 
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foiinded ;  they  are  not  rules  depending  on  technical  refinements,  but 
upon  good  sense ;  and  the  preservation  of  them  is  the  first  duty  of 
judges.  The  evidence  should  be  given  under  the  sanction  of  an  oath 
legally  administered,  and  in  a  judicial  proceeding  depending  between 
the  parties  affected  by  it,  or  those  who  stand  in  privity  of  estate  or 
interest  with  them.  I  admit  that  this  man  who  was  proved  to  be 
insane  is  to  be  considered  as  to  this  purpose  in  the  same  state  as 
if  he  were  dead;  and  it  has  been  decided  that  in  such  cases  the 
party's  handwriting  may  be  proved  as  if  he  were  actually  dead. 
Then  it  is  said  that  there  are  two  grounds  on  which  his  examina- 
tion may  be  received,  as  to  both  of  which  I  agree  with  my  Brother 
Grose.  1st.  As  an  examination  taken  upon  oath  before  two  justices  of 
the  peace  who,  it  is  argued,  had  authority  to  take  it  2dly,  As  a  decla- 
ration of  the  party  examined.  I  will  briefly  consider  both  these  posi- 
tions. Tlie  first  depends  on  the  Stat.  13  &  14  Car.  II.  That  statute 
empowers  the  justices  to  make  an  order  of  removal ;  it  does  not  give 
them  an  express  power  to  examine,  but,  as  an  examination  is  neces- 
sary to  get  at  the  facts  upon  which  the  judgment  of  the  magistrates  is 
to  proceed,  there  is  an  incidental  power  given,  allowing  them  to  examine 
when  they  are  called  upon  to  exert  their  power  of  removal.  But  in  this 
case  they  were  not  applied  to  for  the  purpose  of  making  an  oixier  of 
removal ;  the  overseers  called  upon  them  for  no  other  purpose  than  to 
examine  the  pauper ;  all  the  proceedings  therefore  were  extrajudicial ; 
and  the  examination  on  oath  might  just  as  well  have  been  taken  before 
the  parish  clerk,  and  would  have  been  as  much  entitled  to  credit  as 
this.  But  I  will  go  further:  If  this  examination  had  been  taken  in 
order  to  found  an  order  of  removal  upon  it,  still  I  should  have  been  of 
opinion  that  it  would  bo  no  better,  as  far  as  respects  the  present  ques- 
tion, than  a  mere  declaration  of  the  party,  the  efiectof  which  I  shall  con- 
sider presently.  Examinations  upon  oath,  except  in  the  excepted  cases, 
are  of  no  avail  unless  they  are  made  in  a  cause  or  proceeding  depend- 
ing between  the  parties  to  be  affected  by  them,  and  where  each  has  an 
opportunity  of  cross-examining  the  witness ;  otherwise  it  is  refi  ifiter 
alios  acta,  and  not  to  be  received.  It  has  been  said  that  this  is  a  judg- 
ment of  the  justices,  as  appears  by  the  2d  section  of  the  13  &  14  Car. 
II.,  which  has  the  word  '^judgment"  in  it ;  and  that  it  is  no  objection  to 
its  being  a  valid  judgment  that  the  parties  to  be  affected  were  not  pres- 
ent. But  I  think  the  word  '^ judgment"  in  the  section  referred  to  is 
only  used  as  equivalent  to  the  word  ^^  opinion."  And  as  to  a  judgment 
being  binding  though  the  party  to  be  affected  was  not  present,  I  think 
it  will  scarcel}'  be  found  that  that  is  so,  unless  in  cases  where  the  party 
has  had  an  opportunity  of  being  present,  or  was  contumacious,  neither 
of  which  was  the  case  with  the  parish  now  to  be  affected ;  but  as  to  them 
it  was  altogether  res  inter  alios  acta.    It  has  been  said  that  there  are 

present  law  came  into  definite  existence  (after  being  for  an  unascertainable  period  the 
practice  of  the  courts,  differing  by  the  way  to  some  extent  on  different  circaits)  just 
aboat  100  years  ago."    And  compare  Best,  Evidence,  as.  109»  110.  ^  £d. 
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cases  where  examinations  are  admitted,  namely,  before  the  coroner, 
and  before  magistrates  in  cases  of  felony.    That  observation  appears      \    ■^,,^,  ' (  t    ^ 
to  me  to  go  rather  in  support  of  the  general  rule  than  in  destruction   '     ^  ^ 

of  it  Everj'  exception  that  can  be  accounted  for  is  so  much  a  con-  Co^c-^^'*  ♦^^-.jv.*^* 
firmation  of  the  rule  that  it  has  become  a  maxim,  exceptio  prohat 
reffulam.  Those  exceptions  alluded  to  are  founded  on  the  statutes 
of  Philip  and  Mary ;  and  that  they  go  no  fuither  is  abundantly  proved. 
Besides,  the  examination  before  the  coroner  is  an  inquest  of  office ;  it 
is  a  transaction  of  notoriet}',  to  which  every  peraon  has  a  right  of  ac- 
cess ;  and  writs  of  ad  quod  damnum  have  been  frequently  set  aside  for 
want  of  this  notoriety  in  tlie  execution  of  them  by  the  sheriff.  But, 
without  stating  tbe  cases  which  occur  on  this  head,  I  will  do  little 
more  than  refer  to  the  case  of  The  King  y.  Paine^  in  Salk.  281,  and 
5  Mod.  163.  That  was  not  loosely  decided,  but  was  the  opinion  of  this 
court  assisted  by  the  Court  of  Common  Pleas.  In  Salkeld  it  is  ex- 
pressly said  that  the  rule  cannot  be  extended  further  than  the  par- 
ticular case  of  felony ;  and  in  the  other  book  the  Chief  Justice  declared 
that  the  depositions  were  not  evidence ;  and  a  weighty  reason  is  given, 
namely,  ^^  the  defendant  not  being  present  when  the}'  were  taken  before 
the  major,  and  so  had  lost  the  benefit  of  a  cross-examination."  This 
case  is  adopted  in  2  Hawk.  PL  C.  a  46,  f.  1,  10,  which  with  the  subse- 
quent sections  of  that  chapter  are  worth  consulting. 

Secondly,  considering  this  as  a  declaration  of  the  party,  I  am  at  a 
loss  to  find  the  grounds  on  which  it  can  be  received.  I  admit  that 
declarations  of  the  members  of  a  family,  and  perhaps  of  others  living  in 
habits  of  intimacy  with  them,  are  received  in  evidence  as  to  pedigrees ; 
but  evidence  of  what  a  mere  stranger  has  said  has  ever  been  rejected 
in  such  cases.  That,  however,  has  been  alwaj'S  understood  to  be  an 
excepted  case,  and  to  stand  on  reasons  peculiar  to  itself,  which  I  need 
not  take  up  time  by  stating.  If  the  exceptions  go  further,  I  should  have 
wished  to  have  heard  it  stated  and  defined ;  for  unless  that  is  done  I 
am  much  afraid  we  ma}'  endanger  a  rule  of  infinite  importance' to  every 
individual,  and  by  suffering  exceptions  to  creep  on  one  after  another 
leave  nothing  like  a  rule.  It  has  been  said  that  in  the  case  of  Tht 
Bishop  of  Meath  v.  Lord  Bel/leldy  in  a  quare  impedit^  the  plaintiff 
gave  in  evidence  an  entry  in  the  register  of  the  diocese  of  the  institu- 
tion of  one  Knight,  in  which  there  was  a  blank  in  the  place  where  the 
patron's  name  is  usuall}'  inserted ;  upon  which  parol  evidence  of  the 
general  reputation  of  the  country  that  Knight  was  in  by  the  presenta- 
tion of  one  under  whom  Lord  Bel  field  claimed  was  offered ;  and  that 
upon  a  bill  of  exceptions  it  was  held  that  the  evidence  was  admissible ; 
that  it  was  said  that  a  presentation  may  be  by  parol,  and  what  com- 
mences b}'  parol  may  be  transmitted  to  posterity  by  parol.  I  have  not 
seen  the  report  of  that  case ;  but  this  I  admit,  that  a  presentation  may 
be  by  parol,  and  that  may  be  proved  by  parol,  that  is,  by  a  witness  who 
was  present  and  heard  it;  but  that  common  reputation  might  be  given 
in  evidence  I  must  deny ;  if  it  could,  why  might  not  such  evidence 
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decide  upon  titles  to  estates^  at  least  before  the  statute  of  frauds,  when 
no  written  instrument  was  required  to  make  a  good  feoffment  of  the 
greatest  landed  propert}'  in  the  kingdom.  In  short,  it  being  admitted 
that  the  rule  for  which  1  contend  is  undoubtedly  the  general  rule,  the 
evidence  offered  in  this  case  must  be  rejected,  unless  an  exception  in 
favor  of  it  has  been  adopted  in  such  a  manner  as  to  incorporate  it  into 
the  law  of  evidence.  For  where  is  the  line  to  be  drawn  ?  If  the  court 
admit  such  an  examination  to  be  evidence  against  a  class  of  persons 
who  are  strangers  to  it,  how  shall  we  stop  short,  and  say,  that  it  shall 
not  bo  evidence  against  any  other?  I  cannot  say  how  far  such  an  idea 
might  go.  This  brings  me  to  the  cases  cited,  and  to  the  supposed 
usage.  And,  as  to  the  first,  there  is  no  one  case  in  which  the  point  has 
been  decided.  In  B.  v.  Nutley  the  whole  of  the  wife's  evidence  was 
disregarded,  whereas  a  fair  inference  might  be  drawn  to  prove  her  hus- 
band's settlement,  from  the  facts  which  she  swore  to  within  her  own 
knowledge;  for  every  hiring  is  presumed  to  be  for  a  3'ear,  unless  some- 
thing is  stated  to  prevent  that  inference;  and  therefore  the  court 
quashed  the  order  of  Sessions  on  that  ground.  As  to  the  case  of 
Greenwich,  the  Sessions  the  second  time  found  the  actual  fact  of  the  ser- 
vice for  forty  da3*s  in  the  parish.  Then  as  to  the  case  of  St  Sepulchre 
the  only  point  there  determined  by  the  court  was  that  they  could  not 
receive  parol  evidence  of  an  indenture  not  proved  to  be  lost.  And  in 
that  of  The  Holy  Trinity  in  Wareham  enough  appeared  from  the  facts, 
which  the  wife  spoke  to  from  her  own  knowledge,  to  lead  the  court  to 
support  the  conclusion  which  the  Sessions  had  drawn.  There  is  there- 
fore no  case  in  which  this  point  was  the  very  hinge  on  which  it  turned. 
But  even  if  there  had,  as  it  would  have  stood  single  in  opposition  to  a 
series  of  cases,  I  should  not  have  placed  much  reliance  on  the  super- 
structure when  the  foundation  failed.  But  the  observations  I  have 
made  upon  the  cases  alluded  to  I  think  warrant  me  in  saying  that 
though  there  were  some  expressions  tending  to  show  that  such  evidence 
might  be  received,  yet  it  was  not  the  ground  of  decision  in  any  of 
them ;  they  amounted  only  to  obiter  dicta;  or  even  let  them  be  called 
solemniter  dicta;  and'  at  least  they  seemed  to  have  proceeded  on  a 
supposed  general  usage  at  the  Quarter  Sessions.  This,  therefore,  brings 
me  to  that  which  was  the  last  topic  of  argument.  The  proposition 
/  which  is  stated  is  this,  that  the  justices  of  peace  in  Sessions  having  in 
/  general  received  such  evidence  as  this,  their  usage  creates  a  rule  by 
/  which  we  are  to  proceed.  I  have  great  respect  for  that  class  of  magis- 
trates ;  I  know  their  most  important  utility,  and  have  much  regard  for 
many  of  them  individually ;  but  I  confess  there  is  something  of  novelty 
in  that  argument  which  refers  those  whom  the  constitution  of  the  juris- 
prudence of  this  country  hath  invested  with  the  power  of  correcting  the 
errors  of  justices  of  the  peace  to  the  practice  of  those  very  persons  to 
learn  the  rules  of  evidence  by  which  they  are  to  proceed.  I  remember 
a  case  of  Baldwin  et  Vx.  v.  Blackmore^  which  is  reported  in  1  Burr. 
595,  and  of  which  I  have  a  MS.  note,  and  a  full  memory,  where  jus- 
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tices  of  the  peace  had  committed  a  man  and  his  wife  for  returning  to 
a  parish  from  whence  they  had  been  removed  by  an  order.  The  action 
was  brought  bj*  the  husband  and  wife  on  the  ground  that  the  wife  had 
been  improperly  committed ;  the  case  was  twice  argued  ;  and  the  usage 
of  committing  femes  covert  was  insisted  upon ;  and  it  rather  appeared 
at  firet  that  some  part  of  the  bench  were  inclined  to  give  countenance 
to  such  a  usage ;  but  I  well  remember  that  Mr.  Justice  Foster  treated 
the  argument  with  more  indignation  than  is  expressed  by  Sir  James 
Burrow  in  his  account  of  that  case.  I  perfectly  well  recollect  that 
learned  judge's  saying  that  he  had  heard  that  communis  error  facit 
JttSy  but  he  hoped  he  should  never  hear  that  rule  insisted  upon,  to  set 
up  a  misconception  of  the  law  in  destruction  of  the  law.  I  should  have 
disdained  to  sa}'  anything  on  this  position,  unless  it  had  received  the 
appearance  of  some  countenance  in  the  cases  I  have  mentioned,  and  in 
tlie  discussion  of  this  case.  It  is  the  whole  ground  of  the  opinions 
hinted  at  in  the  other  cases.  But  I  could  give  some  account  of  the 
usage  during  the  many  3'ears  I  practised  at  the  Sessions,  and  I  confess 
I  never  heard  of  such  evidence  being  received  there.  The  practice,  I 
know,  varies  according  to  the  usage  of  each  county  where  the  Sessions 
are  held;  and  I  should  as  soon  resort  to  the  usage  of  every  parish 
in  the  kingdom  on  a  question  concerning  the  ratability  of  personal 
estate.  But  I  will  not  enter  more  into  this  point,  as  I  am  clear  it 
would  be  most  dangerous  to  adopt  iL  The  mistakes  of  judges,  pro- 
vided they  became  universal,  would  according  to  that  doctrine  become 
rules  of  law.  A  usage,  commencing  at  soonest  since  13  &  14  Car.  II., 
contrary  to  law,  and  working  injustice  every  day  it  was  pei-sisted  in, 
would  supersede  the  law.  Upon  the  whole  I  am  most  clearly  of  opin- 
ion tliat  this  examination  was  not  admissible  in  evidence.  It  was  ex 
parUy  obtained  at  the  instance  of  those  overaeers  whose  parish  was  to 
be  benefited  by  it,  and  behind  the  backs  of  the  parish  against  whom  it 
has  now  been  nsed,  without  having  an  opportunity  of  knowing  what 
was  going  on,  or  attending  to  have  the  benefit  of  a  cross-examination. 

1  r^ard  the  question  as  of  the  last  importance,  and  as  putting  in 
danger  the  law  of  evidence  in  which  every  man  in  the  kingdom  is 
deeply  concerned. 

The  majority  of  the  court  not  being  of  opinion  that  the  rule  for 
reversing  both  the  orders  should  be  made  absolute, 

They  conseqtLently  stand  confirmed.^ 

1  The  opinions  of  QaosE,  J.,  and  Ashhurst,  J.,  the  former  concarring  with  Lord  i 
Kknton,  and  the  latter  with  Bhllkr,  J.,  are  omitted.   In  The  King  ».  Ferry  Frystone,  I 

2  East,  54  (1801),  when  the  two  judges  who  differed  with  the  Chief  Justice  had  been  | 
succeeded  by  others,  he  was  able  to  declare :  "The  point  upon  which  the  court  werei 
divided  in  opinion,  in  the  case  of  The  King  v.  Eriswell,  has  been  since  considered  to 
lie  so  clear  against  the  admissibility  of  the  eridence,  either  as  to  the  hearsay  of  the{ 
pauper  or  his  examination  in  writing,  that  it  was  abandoned  by  the  council  at  the  bar 
in  the  case  of  The  King  v.  Nuneham  Courtney,  1  East's  Rep.  373,  without  argument 
.  •  .  And  to  be  sure  that  point  may  now  be  considered  to  be  at  rest."  —  £d. 
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YALE  V.    COMSTOCK. 
Supreme  Judicial  Court  ov  Massachusetts.    1873. 

[RepoHed  112  Mass.  267.] 

Complaint  under  the  mill  act.  Trial  in  the  Superior  Court,  before 
Dewej',  J.,  who,  after  a  verdict  for  the  respondent,  allowed  the  com- 
plainant's bill  of  exceptions,  from  which  it  appeared  that  the  complain- 
ant derived  his  title  by  deed  from  Allen  S.  Yale,  July  31,  1871. 

The  respondent  derived  his  title  by  deed  from  Marahall  Brace,  Feb- 
ruary 26,  1868,  and  claimed  a  prescriptive  right  to  maintain  his  dam 
at  the  height  it  was  maintained  during  the  time  covered  by  this 
complaint. 

It  appeared  that  a  mill,  and  dam  for  the  working  of  the  same,  had 
been  maintained,  by  those  under  whom  the  respondent  derived  his 
title,  since  the  3'ear  1843,  on  the  same  site  as  at  present,  and  that  in 
the  year  1863,  Marshall  Brace  being  then  the  owner  of  the  respond- 
ent's mill  and  dam,  and  Allen  S.  Yale  of  the  land  now  owned  by  the 
complainant,  the  dam  was  in  various  respects  altered  and  rebuilt,  and  a 
material  point  in  issue  in  the  present  case  was  whether,  when  Brace 
altered  and  rebuilt  the  dam,  the  new  dam  was  made  higher  than  the 
old  one.     It  was  agreed  that  Brace  had  since  died. 

The  respondent  called  L.  H.  Gamwell,  Esq.,  who  testified  that  as  a 
master  in  chancery,  under  the  order  of  the  Supreme  Judicial  Court,  he 
took  the  testimony  of  various  witnesses  in  the  suits  in  equity  of  Brace 
v.  Yaie,  and  YcUe  v.  Brace^  99  Mass.  488,  that  he  took  the  testimony 
of  Marshall  Brace ;  that  the  counsel  of  both  parties  were  present  as 
well  as  the  parties  during  the  whole  time ;  that  the  testimony  was 
given  in  answer  to  interrogatories  and  cross-interrogatories,  and  taken 
in  narrative  form  by  the  consent  of  the  counsel,  read  to  the  witnesses 
carefully,  and  if  any  corrections  were  made  they  were  entered ;  that 
after  having  made  such  corrections,  if  any,  he  made  an  accurate  copy  of 
the  part  in  which  corrections  were  made,  and  connected  it  with  that 
part  in  which  no  corrections  were  made  ;  that  the  testimony  thus  taken 
was  returned  by  him  to  court.  ... 

The  respondent  produced  from  the  files  of  the  clerk  the  master's 
report  in  the  cases  of  Brace  v.  Yale  and  Yale  v.  Brace^  and  Gamwell 
identifled  it,  and  testified  that  he  intended  to  state  the  testimony  of 
Marshall  Brace  in  the  exact  language  used,  and  believed  that  it  was  so 
stated  in  the  report. 

The  papers  in  the  suits  of  Yale  v.  Brace  and  Brace  v.  Yale  were 
introduced  and  referred  to,  to  show  what  questions  were  in  contro- 
versy between  the  parties  in  the  suit,  and  the  court  being  of  the 
opinion  that  one  of  the  matters  in  controvers}*  between  Brace  and  Yale 
was  as  to  whether  the  height  of  the  dam  had  been  raised  by  Brace  in 
the  year  1863,  admitted,  against  the  objection  of  the  complainant,  the 
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evidence  of  Brace's  testimony  upon  the  point,  as  stated  in  the  report, 
and  offered  to  permtt  the  complainant  to  introduce  tlie  whole  or  any 
part  of  the  testimony  of  Brace,  in  addition  to  that  introduced  by  the 
respondent. 

A.  J.  Waterman  Jb  H.J.  Dunham^  for  the  complainant. 

J,  Dewey ^  Jr,^  for  the  respondent 

Morton,  J.     It  is  an  established  rule  of  law  that  evidence  of  what 
a  deceased  witness  testiOed  on  a  former  trial  is  competent  in  an}*  sub- 
sequent trial  of  the  same  issue,  between  the  same  parties.     And  privies 
in  estate  are  deemed  to  be  the  same  parties  within  this  rule.     Common^ 
wealth  V.  Hichards^  18  Pick.  434 ;   Warren  v.  Nicholas  6  Met.  261  ; 
Jackson  v.  Lawaon^  15  Johns.  539  ;  Jackson  v.  Crissey^  3  Wend.  251. 
Under  this  rule  the  presiding  judge  rightly  admitted  evidence  of  what 
Marehall  Brace  testified  in  the  former  trial  of  the  cases  between  Brace 
and  Yale.     The  parties  in  this  suit  derive  their  titles  respectively  from 
said  Yale  and  Brace,  and  as  to  them  are  pnvies  in  estate.    The  court 
found,  and  it  is  not  disputed,  that  one  of  the  issues  in  the  former  suits 
was  the  same  as  one  of  the  issues  in  this  suit.     Brace  being  dead,  his 
testimony  at  the  former  trial  upon  this  issue  was  competent.     It  has*^ 
been  held  with  great  strictness  in  this  Commonwealth,  that  the  witness    I   _ 
called  to  prove  what  a  deceased  witness  testified  in  a  former  trial  must   f  ^\ 
be  able  to  state  the  language  in  which  the  former  testimony  was  given  I 
substantial!}'  and  in  all  material  particulars.     Warren  v.  Nichols^  ^iJ 
supra. 

It  is  clear  that  the  witness  called  to  prove  the  testiraon}'  of  Brace 
fulfilled  this  condition.  Acting  as  a  master  in  chancery,  he  took  the 
testimony  in  writing,  read  it  carefully  to  the  witness,  and  made  a  report 
thereof  to  the  court.  He  identified  the  report,  and  testified  that  '*  he 
intended  to  state  the  testimon}*  of  Marshall  Brace  in  the  exact  lan- 
guage of  said  Brace,  and  believed  that  it  was  so  stated  in  said  report" 
No  case  could  arise,  except  that  of  a  deposition  signed  by  the  witness, 
in  which  more  satisfactory  guarantees  could  be  furnished  that  the 
exact  testimony  of  the  deceased  witness  is  laid  before  the  jury. 

The  point  made  by  the  complainant  at  the  argument,  that  the  ques- 
tion whether  the  witness  could  state  the  exact  testimony  of  Brace 
should  have  been  submitted  to  the  jury,  was  not  raised  at  the  trial,  is 
not  open  upon  this  bill  of  exceptions,  and  need  not  be  considered. 

Except%07is  overruled. 

In  3finneapolis  Mill  Co.  v.  Mlnn.^  etc.  R.  Co.^  51  Minn.  804, 
314  (1892),  the  court  (Mitchell,  J.)  said :  *'  On  the  first  trial  the 
defendant  produced  a  witness,  one  Fuller,  who  was  examined  and 
cross-examined,  and  his  testimony  taken  down  in  full  b}-  the  ofiScial 
reporter  or  stenographer  of  the  court.  Upon  the  second  trial,  it 
being  made  to  appear  that  Fuller  was  a  non-resident  of  this  State, 
and  a  resident  of  the  State  of  Washington,  and  had  at  no  time 
since  the  first  trial  been  within  this  State,  the  court,  under  the  ob- 
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jection  and  exception  of  the  plaintiff,  admitted  the  testimony  of  the 
witness  OS  given  on  the  first  trial.  As  to  when  the  testimony  of  a 
witness  given  on  a  former  trial  of  the  same  issues  between  the  same 
parties  should  be  admitted  in  evidence,  the  courts,  both  English  and 
American,  are  not  entirely  agreed.  Starkie,  in  his  work  on  Evidence 
(p.  310),  snys  the  prevailing  English  rule  is  to  admit  the  deposition  of 
the  witness,  not  only  where  it  appears  that  he  is  dead,  but  in  all  cases 
where  he  is  dead  for  all  the  purposes  of  evidence ;  as,  where  he  cannot 
be  found  after  diligent  search,  or  resides  in  a  place  beyond  the  juris- 
diction of  the  court,  or  where  he  has  become  a  lunatic  or  attainted. 

^^  In  Greenleaf  on  Evidence  (sect.  163)  the  rule  is  laid  down  quite  as 

broadly.    This,  however,  has  been  criticised  as  too  broad  by  some 

courts,  which  hold  that,  to  make  the  testimony  admissible,  it  must 

appear  that  the  witness  is  dead,  insane,  or  by  physical  disability  at  the 

time  of  the  trial  unable  to  be  examined,  or  that  he  is  absent  by  the  act 

or  procurement  of  the  party  against  whom  the  evidence  is  offered,  or 

that  his  whereabouts  cannot  be  ascertained,  so  that  bj*  the  exercise  of 

due  diligence  his  deposition  could  not  be  taken.     See  1  Greenl.  Ev. 

'^      sect.  163,  and  note ;  1  Phil  Ev.  393,  and  note  114. 

^^'         X*  "  The  admission  of  the  testimony  of  a  witness  on  a  former  trial  is  fre- 

Jj-  tP^^^T^  ^m^*(  Qu^i^t-ly  inaccurately  spoken  of  as  an  exception  to  the  rule  against  the 

11^        Sljfi^^^^  VAdmission  of  hearsay  evidence.     The  chief  objections  to  hearsay  evi- 

^  ^jy\  Q    jdence  are  the  want  of  the  sanction  of  an  oath,  and  of  an}'  opportunity 

t!r^  \  ^to  cross-examine,  neither  of  which  applies  to  testimony  given  on  a 

former  trial.  The  real  objection  to  such  evidence  is  that  it  is  only  the 
testimony  of  some  one  else  as  to  what  the  witness  swore  to  on  the 
former  trial ;  and  before  the  day  of  official  reporters  in  our  trial  courts 
the  accuracy  or  completeness  of  such  evidence  depended  entirely  upon 
the  fallible  memory  of  those  who  heard  the  witness  testify.  It  can  be 
readily  seen  why,  under  such  circumstances,  courts  were  disinclined  to 
admit  such  evidence  except  in  cases  of  actual  necessity.  But  where 
the  words  of  a  witness  as  they  come  from  his  lips  are  taken  down  in 
full  by  an  official  court  stenographer,  this  objection  does  not  apply. 
We  do  not  see  why  such  testimony  is  not  as  satisfactory  and  reliable  as  a 
new  deposition,  taken  out  of  the  State,  would  be.  Rules  on  such  sub- 
jects should  be  practical,  and  subject  to  modification  as  conditions 
change.  We  think  the  evidence  was  properly  admitted,  but  for  reasons 
already  given  the  order  appealed  from  must  be  reversed,  and  a  new 
trial  granted.'* 
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MORGAN  V.   NICHOLL. 

Common  Pleas.     1866. 

[Reported  L.  R.  3  C.  P.  117.] 

Ejectment,  tried  before  Shee,  J.,  at  the  last  Summer  Assizes  at 
MonmoQtti. 

A  previous  action  had  been  brought  by  the  plaintiffs  son  against  the 
defendant's  father  to  recover  possession  of  the  same  premises,  and  it 
being  supposed  at  that  time  that  the  plaintiff  was  dead,  his  son  had 
claimed  the  property  as  the  plaintiff's  heir-at-law.  ^V^. 

At  the  trial,  the  defendant  having  called  a  short-hand  writer  to  prove       | 
that  one  of  the  witnesses  had  added  to  the  evidence  he  had  given  on      / 
the  former  trial,  the  plaintiff's  counsel  proposed  to  cross-examine  him  as     / 
to  the  evidence  given  at  the  former  trial  by  another  witness,  Henry    / 
Morgan,  who  was  since  dead.    The  evidence  was  objected  to  on  behalf  / 
of  the  defendant,  and  the  judge  upheld  the  objection.  y 

A  yerdict  having  been  found  for  the  defendant, 

MuddUestony  Q.  C.  {II.  James  with  him),  moved  for  a  new  trial,  on 
the  ground  that  the  judge  was  wrong  in  rejecting  the  evidence,  and  con- 
tended that  the  parties  were  in  fact  the  same,  the  former  plaintiff  claim- 
ing only  through  the  present  plaintiff,  and  not  independentl}*  of  him,  '  * 
and  that  the  admissibilit}'  of  evidence  taken  at  a  former  trial  depended 
on  whether  the  party  against  whom  the  evidence  was  offered  had  had 
the  opportunity  of  cross-examining  the  witness  at  the  time  the  evidence 
was  taken,  and  not  on  whether  the  parties  in  the  two  actions  were 
identically  the  same.  He  cited  Taylor  on  Evidence,  410,  411 ;  BuUer'a 
N.  P.  239-243 ;  and  Wright  v.  Tatham,  1  Ad.  &  E.  3. 

Erle,  C.  J.  I  am  of  opinion  that  there  should  be  no  rule.  This  was 
an  action  of  ejectment,  and  the  plaintiff  complains  that  certain  evidence 
was  wrongly  rejected.  The  evidence  rejected  was  the  evidence  of  a 
short-hand  writer  as  to  what  was  said  by  a  witness,  Henry  Morgan,  on 
a  former  trial,  in  which  the  title  to  the  same  premises  was  in  dispute. 
It  must  be  taken  that  all  the  conditions  exist  which  would  make  this 
evidence  admissible  if  the  present  action  had  been  between  the  same 
parties  as  the  former  action,  or  between  persons  claiming  under  them. 
Such  evidence,  however,  is  not  admissible  against  the  defendant,  unless 
it  would  also  be  admissible  against  the  plaintiff.  Now  the  plaintiff  in 
the  former  action  was  the  son  of  the  present  plaintiff,  and  he  brought 
the  action  supposing  that  his  father,  the  present  plaintiff,  was  dead,  and 
the  present  plaintiff  is  for  this  purpose  as  distinct  a  person  from  his  son 
as  a  perfect  stranger ;  he  does  not  in  anj'  way  claim  through  him,  and 
he  cannot  be  injured  by  an3'thing  his  son  ma}'  have  done  at  a  former 
trial.  The  evidence,  therefore,  would  not  be  admissible  against  the 
plaintiff,  and  it  cannot  therefore  be  admissible  in  his  favor. 
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WiLLES,  J.  I  am  of  the  same  opinion.  The  contention  of  the  plain- 
tiff amounts  to  this :  that  the  rule  that  evidence  given  in  the  former  trial 
upon  the  same  matter  and  between  the  same  parties,  or  persons  privy 
to  them,  is  admissible,  extends  to  all  cases  in  which  the  parties  to  the 
two  trials  are  related  in  blood.  The  onl}'  relation  between  the  plain- 
tiffs in  this  and  the  former  action  is  one  of  blood,  —  a  close  one,  it  is 
true ;  but  I  apprehend  the  law  must  be  the  same  as  if  the  plaintiffs  had 
been  cousins  deriving  their  title  from  the  same  person,  — a  reductio  ad 
ahsurdum.  By  persons  privy  to  the  former  parlies  is  really  meant 
persons  claiming  under  them.  Could  it  be  said  that  this  evidence 
would  have  been  admissible  if  the  former  action  had  turned  on  whether 
the  then  plaintiff  was  the  eldest  son,  or  whether  he  was  legitimate  ?  It 
is  contended  that  it  is  not  necessary  that  the  parties  should  be  exactly 
the  same ;  but  here  the  two  plaintiffs,  for  purposes  of  title,  are  en- 
tire strangers.  The  cases  are  collected  in  Wright  v.  Tathjamy  1  Ad.  & 
E.  3 ;  and  that  case  shows  that  it  is  sufficient  if  the  parties  to  the  sec- 
ond cause  were  parties  to  the  fii*st,  though  there  were  other  parties 
joined  with  them. 

I  agree  also  with  the  Lord  Chief  Justice,  that  the  same  rule  applies 
as  in  cases  of  res  judicata  and  estoppel,  viz.  that  the  evidence  cannot 
be  admissible  against  one  part}',  and  not  against  the  other ;  and  it  is 
clear  that,  if  this  evidence  had  been  tendered  by  the  defendant,  the 
plaintiff  would  have  said  that  he  was  not  present  at  the  former  trial, 
and  did  not  claim  under  the  former  plaintiff. 

Btles,  J.,  concurred. 

Keating,  J.  I  also  think  that  this  evidence  was  not  admissible, 
because  the  parties  to  the  two  actions  were  not  the  same.  The  son,  no 
doubt,  had  to  claim  through  the  father  in  the  former  action ;  but  the 
father  has  not  to  claim  through  the  son  in  this.  Rvle  rtfiised.^ 


DRAYTON  V.  WELLS. 
The  Constitutional  Court  of  South  Carolina.    1819. 

[lUporttd  1  N.  d!  McC,  409  •] 

This  was  an  action  of  assumpsit,  on  a  verbal  agreement,  between 
the  plaintiff  and  defendant,  that  the  plaintiff  should  serve  the  defendant 
as  an  overseer  of  one  of  his  plantations,  for  the  year  1809 ;  and  that  the 
defendant,  in  consideration  thereof,  should  pay  him  the  value  of  three 
hands  in  the  crop,  for  his  personal  services,  and  three  like  shares  for 
three  negroes  belonging  to  the  plaintiff,  who  were  to  labor  in  the 
crop. 

The  case  had  been  tried  before,  and  a  verdict  given  for  the  plaintiff, 
which  was  set  aside,  and  a  new  trial  granted,  on  the  ground  that  the 
verdict  was  against  evidence. 

1  And  80  (a  very  aimilar  case)  Metr.,  etc  Co.  v,  Grimby,  99  Fed.  Bep.  192  (C.C.  A 
1900).  — Ed. 

*  A  part  of  the  case  Lb  omitted* 
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This  was  a  second  trial.  The  plaintiff  proved  the  agreement,  and 
proved  the  value  of  his  share  to  be  $120. 

The  defendant  then  called  a  witness  (Abraham  Ruth)  who  had  been 
examined  on  the  first  trial,  with  a  view  to  prove  the  agreement  to  have 
been  that  the  plaintiff  should  be  paid  only  for  the  time  he  stayed  in  the 
employment  of  the  defendant,  if  they  should  part  duiing  the  year. 
This  witness,  it  was  alleged,  had  given  this  testimony  on  the  first  trial. 
But  the  witness,  when  examined,  said  he  had  totally  dismissed  the  sub- 
ject from  his  mind  since  the  first  trial,  which  was  had  in  November, 
1813,  till  within  the  two  days  then  last  past;  that  he  could  at  the  first 
trial  depend  on  his  recollections,  but  not  now ;  that  he  remembered  now 
little  or  nothing  of  what  passed  between  the  parties  concerning  their 
contract.  But  that  whatever  he  stated  on  the  former  trial  was  cer- 
tainly true. 

The  defendant  then  moved  for  leave  to  give  parol  evidence  of 
what  this  witness  swore  on  the  first  trial;  but  the  court  overruled 
the  motion.  .  .  .  [Verdict  for  plaintiff.] 

The  case  was  tried  before  William  Ellison,  Esq.,  sitting  for  Mr.  Jus- 
tice Grimke,  at  Coosawhatchie,  in  November  Term,  1818. 

This  was  a  motion  for  a  new  trial,  .  .  .  because  the  defendant's 
motion  was  overruled,  for  leave  to  introduce  parol  testimonj*  (under  the 
very  peculiar  circumstances  of  the  case)  to  show  what  had  been  sworn 
by  Ruth,  on  the  former  trial.  .  .  . 

Mb.  JcsncB  Cheyes  delivered  the  opinion  of  the  court 

The  books  enumerate  four  cases  only  in  which  the  testimony  of  a 
witness  who  has  been  examined  in  a  former  trial,  between  the  same 
parties,  and  where  the  point  in  issue  was  the  same,  may  be  given  in 
evidence,  on  a  second  trial,  from  the  mouths  of  other  witnesses,  who 
heard  him  give  evidence,  — 

1st.  Where  the  witness  was  dead ;  2d.  Where  he  was  insane ; 
3d.  Where  he  was  beyond  seas ;  and  4th.  Where  the  court  was  satis- 
fied that  the  witness  had  been  kept  away  b}'  the  contrivance  of  the 
opposite  party. 

It  must  be  admitted  that  in  receiving  this  testimony  in  these  cases 
the  courts  have  gone  very  far,  —  I  think  quite  as  far  as  they  ought  to 
go.  But  in  all  of  them  the  ground  of  the  admissibility  of  the  testimony 
was  the  absence  of  the  witness  from  death  or  inability  to  be  present. 
Now  the  analogy  between  the  case  wliere  a  witness  is  absent  and  one 
where  he  is  present  does  not  seem  to  be  very  strong.  1  do  not  mean 
to  evade  the  ingenious  argument  of  the  counsel  for  the  motion,  that  the 
witness  is  mentally  absent  as  to  the  testimon}*,  or  that  there  is  some 
analogy  between  the  case  and  that  of  insanit}* ;  but  only  to  state  that 
the  general  foundation  of  the  rule  is  the  personal  absence  of  the  witness, 
and  that  the  present  motion  is  an  attempt,  by  a  series  of  consecutive 
analogies,  to  carry  the  rule  so  far  as  to  apply  it  to  a  state  of  facts  dia- 
metrically contrar}-  to  that  on  which  it  is  founded.  It  is  said  that  this 
testimony,  in  the  enumerated  cases,  is  admitted  ex  necessitate^  and  that 

22 
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in  the  present  case  this  reason  applies  with  equal  strength.  Bat  either 
the  reason  is,  in  my  opinion^  very  indefinitely  expressed,  or  I  doubt  its 
accuracy.  What  is  the  necessity?  That  the  paity  should  have  the 
benefit  of  the  testimony.  Now  this  necessity  would  equally  exist  in 
cases  where  witnesses  had  never  been  examined,  and  who  were  dead 
or  unavoidabl}'  absent.    But  it  would  be  utterly  unsafe  to  receive  their 

(declarations  without  oath,  and  without  cross-examination.    It  is  not 
the  necessity,  but  expedienc}^  which  is  the  foundation  of  the  rule.    It 
has  been  deemed  expedient  to  go  as  far  as  the  cases  already  enumerated ; 
but  would  it  be  wise  to  go  further?    Would  it  be  wise  to  embrace  the 
I  present  case?    I  think  not.     In  the  first  place,  the  cases  must  be  very 
/t  I  few,  in  which  third  persons  will  recollect  better  what  a  witness  said 
I  than  he  will  himself.     Such  cases  must  be  anomalies,  for  which  it  will 
not  be  worth  providing.     It  will  be  of  little  advantage.    In  the  next 
^7\|place,  it  may  be  very  dangerous.     In  the  last  view  of  it,  there  is  danger 
^"^/that  you  will  substitute  rash  confidence  for  prudent  hesitation.    That 
which  was  spoken  with  the  impartiality  of  truth  may  be  reported  with 
the  heat  of  controversy.    The  ear  hears  too  often  as  the  mind  thinks ; 
and  that  which  is  wished  appears  to  be  said.     But  if  we  were  to  receive 
this  testimon}',  because  the  witness  says  he  has  forgotten  what  he 
formerly  deposed,  could  we  refuse  to  receive  testimony  where  he  denied 
what  he  had  said,  not  from  turpitude,  but  want  of  memory  ?    I  think 
not     Then,  in  all  cases  where  a  second  examination  was  had,  we  might, 
and  in  many  we  certainly  would,  have  suppletor}'  testimony  of  this  kind. 
It  is  known  better  to  the  profession  than  any  other  men,  how  frequently 
the  words  and  declarations  of  persons  speaking  plainly  and  without 
equivocation  are  misconceived,  and  misunderstood;  and  they  can  easily 
infer  from  this  fact  the  consequences  of  the  species  of  testimony  which 
we  are  called  upon  to  admit.  .  .  . 
I  am  therefore  of  opinion  the  motion  must  be  refused. 
Justices  CoLCOCK,  Johnson,  and  Richardson  concurred. 
King  J  for  the  motion ;  Martin,  contra.^ 


THE  UNITED  STATES  v.   MACOMB. 
Circuit  Court  of  the  United  States  for  Illinois.    1851. 

[Reported  5  McLean,  286.] 

Mr.  WmiamSj  District  Attorney,  for  plaintiff. 

Mr.  Ferguson^  for  defendant. 

Opinion  of  Judge  Drumhond.  The  defendant  was  indicted  under 
the  21st  and  22d  sections  of  the  Post  OflSce  Act  of  March  8,  1825,  4 
Statutes  at  Large,  107-9,  for  stealing  from  the  mail  a  packet  containing 
a  land  warrant  and  fiftj'  dollars  in  bank  notes.    It  appeared  that  the 

^  And  so  Bobinson  v.  Gihnan,  48  N.  H.  295  (1861).  —  Ed. 
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ofTence  was  committed  near  Dixon,  on  the  1st  of  August,  1850.  The 
packet  was  mailed  at  Freeport  on  the  30th  of  Jul}*,  addressed  to  Dixon. 
On  the  da}'  the  offence  was  committed,  the  defendant  was  arrested  at 
the  latter  place,  and  a  few  daj^s  afterwards,  a  preliminary  examination 
took  place  there  before  an  officer.  The  defendant  was  pi'esent  with  his 
counsel,  at  the  examination,  during  which  one  Hurlbut,  since  deceased, 
who  had  enclosed  the  land  warrant  and  bank  notes,  and  directed  and 
posted  the  letter,  testified  as  a  witness  for  the  United  States.  Hurlbut  ' 
was  subjected  —  to  use  the  language  of  the  witnesses  introduced  here 
—  to  a  long  and  tedious  cross-examination  by  the  counsel  of  the  de- 
fendant An  objection  was  taken  by  the  counsel  of  the  defendant  at 
the  trial  in  this  court  because  witnesses  were  permitted  to  state  to  the 
Jury  what  Hurlbut  had  sworn  to  on  the  preliminary  examination.  This 
objection  having  been  overruled,  and  the  defendant  convicted  by  the 
jury,  his  counsel  has  made  a  motion  for  a  new  trial,  and  it  having  been 
argued  before  me,  I  have  examined  the  objection  with  more  attention 
than  I  was  able  to  bestow  upon  it  at  the  trial.  .  .  . 

The  objection  resolves  itself  into  the  two  following  propositions :    /i  \ 
Firet.  The  declarations  of  a  deceased  witness  made  at  a  former  trial    ^ 
between  the  same  parties,  upon  the  same  subject-matter,  can  never  be 
given  in  evidence  in  criminal  cases.     Secondly.  If  they  can  be,  it  is  *} 
only  when  the  persons  who  are  called  on  to  give  the  declarations  of  a 
deceased  witness  can  repeat  the  precise  words  of  the  witness,  and  it 
being  admitted  that  that  was  not  done  here,  the  testimony  ought  to 
have  been  rejected. 

It  is  well  known  that  there  has  long  been  adiflTerence  of  opinion  upon-' 
both  these  points. 

It  is  not  controverted  that  the  testimony  of  a  deceased  witness  given 
at  a  former  ti*ial  between  the  same  paities,  in  the  same  issue,  is  admis- 
sible in  civil  cases.  There  seems  no  difference  of  opinion  as  to  that. 
But  some  of  the  anthorities,  etc,  deny  the  application  of  the  rule  to 
criminal  cases. 

A  case  which  is  generall}'  cited  as  deciding  that  it  does  not  apply  to 
criminal  proceedings,  is  that  of  Sir  John  Fen  wick  in  1696.  He  was 
charged  with  being  concerned  in  treasonable  projects,  but  the  witnesses 
who  were  expected  to  prove  his  guilt  having  left  the  country,  there  was 
no  sufficient  legal  evidence  to  convict  him  of  treason  before  the  courts 
of  law.  The  government  resorted  to  a  bill  of  attainder  in  Parliament 
A  question  arose  whether  the  deposition  of  a  person  named  Goodman, 
who  was  absent,  taken  before  a  justice  of  the  peace,  when  neither  the 
defendant  nor  his  counsel  was  present, should  be  read  as  evidence?  It 
was  decided  in  the  affirmative  on  the  ground  that  the  Commons  were 
not  obliged  to  adhere  to  the  rules  established  in  Wesminster  Hall. 
During  the  discussions  which  took  place  in  that  case,  it  was  said  that 
such  evidence  could  not  be  admitted  in  criminal  cases  in  a  court  of  law. 
Of  course  it  is  clear  that  such  testimony  could  not  be  admitted  in 
court  of  law ;  for,  first,  the  witness  was  living ;  and,  secondly,  the  d 
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I  fendant  bad  no  opportunity  of  cross-examining  him  ;  and  however  the 
authorities  may  differ  as  to  the  first,  they  all  agree  as  to  the  second 
ix>int,  that  being  an  indispensable  prerequisite  to  the  introduction  of  the 
testimony.  Mr.  Parke  relies  upon  this  case  for  his  assertion  that  there 
is  a  distinction  between  civil  and  criminal  cases  in  this  particular.  The 
same  opinion  is  expressed  in  JFimi  v.  Commonwealth^  5  Randolph,  701, 
though  the  qnestion  there  was,  whether  the  testimony  was  admissible 
where  the  witness  was  absent.  In  Crai-y  v.  Sprague^  12  Wend.  41, 
Judge  Nelson,  who  delivered  the  opinion  of  the  court,  while  he  admits 
it  is  questioned  by  high  authority,  and  cites  Flawkins  and  Parke,  states 
his  own  opinion,  that  the  testimony  is  admissible  in  criminal  cases.  In 
the  People  v.  Newman^  5  Hill,  295,  while  deciding  that  nothing  but  the 
death  of  the  witness  would  authorize  the  admission  of  such  testimony 
under  the  law  of  New  York,  the  court  saj',  if  the  rule  were  otherwise  in 
civil  cases,  they  thought  it  ought  not  to  be  applied  to  criminal  proceed- 
ings. And  they  distinctly  waive  the  question  whether  it  would  be 
allowed  at  all  in  criminal  cases,  if  the  witness  were  dead. 

The  Commonwealth  v.  Richards ^  18  Pick.  R.  434,  was  a  case  very 
much  like  this.  A  witness  who  had  testified  against  the  defendant  at  a 
preliminary  examination  before  a  magistrate,  having  died,  witnesses 
were  called  to  state  what  the  deceased  witness  had  sworn  at  the  exami- 
nation. They  were  permitted  to  testify,  and  the  case  went  to  the 
Supreme  Court  of  Massachusetts  on  this  and  another  point.  It  was, 
like  this,  a  case  of  an  offence  which  was  investigated  in  the  first  place 
before  an  officer,  and  the  party  was  afterwards  indicted  for  the  same 
offence.  The  case  was  reversed,  as  we  shall  presently  see,  on  another 
ground,  but  the  court  examined  at  some  length  the  authorities  for  the 
purpose  of  ascertaining  whether  there  is  any  distinction  in  this  particu- 
lar between  civil  and  criminal  proceedings,  and  came  to  the  conclusion 
that  there  is  none. 

In  the  United  States  v.  Wood^  8  Washing.  C.  C.  R.  440,  which, 
like  this,  was  a  case  of  robbing  the  mail,  though  the  testimon}'  was 
rejected  because  the  precise  words  could  not  be  given,  no  allusion 
whatever  is  made  to  any  difference  between  civil  and  criminal  cases. 

The  King  v.  Joliffe^  4  T.  R.  290,  in  which  Lord  Kenyon  used  those 
words  in  relation  to  the  rule  which  have  been  since  so  often  quoted,  was 
a  criminal  information,  and  he  speaks  of  no  distinction. 

Most  of  the  modern  elementary  writers,  Phillips,  Starkie,  Roscoe, 
and  Greenleaf,  advert  to  the  rule  as  one  of  general  application  in  all 
cases.  And  Russell,  particularl}*,  in  his  valuable  little  treatise  of  the 
law  of  Evidence,  which  he  has  added  to  his  work  on  Crimes,  says  ex- 
pressly,  the  rule  applies  to  criminal  prosecutions.     2  Russ.  683. 

By  the  statutes  of  Philip  and  Mary,  magistrates  were  directed  and 

required  to  take  the  depositions  of  witnesses  in  certain  criminal  cases, 

and  it  has  alwaj's  been  held,  under  these  English  statutes,  that  if  the 

defendant  were  present  at  the  taking  of  the  deposition,  and  the  witness 

^»were  dead,  it  might  be  read  on  the  trial  as  evidence.     And  j'et  there 
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was  nothing  in  the  statutes  from  which  it  could  be  inferred  that  deposi- 
tions were  to  be  received  as  evidence.  But  the  law  having  sanctioned 
them,  it  seems  the}*  became  admissible  upon  general  principles,  pro- 
vided the  defendant  was  present,  had  the  liberty  to  cross-examine,  and 
the  witness  was  dead.  See  note  to  the  case  of  Bex  v.  Smith,  2  Starkie 
R  208  ;  3  Eng.  Com.  Law  R.  316,  sec.  6.  These  statutes  require  the 
magistrate  to  take  the  examination,  as  well  of  tlie  prisoner  as  of  tiie 
witnesses,  in  writing ;  still,  if  this  was  not  done,  it  seems  to  have  been 
the  practice  to  admit  the  statements  of  the  defendant  and  witnesses  ; 
thongh  if  the  examination  were  reduced  to  writing,  that  must  be  pro- 
duced. Hex  V.  Fears/lire^  1  Leach,  240;  Bex  v.  Jacobs  1  Leach, 
347 ;  Bex  v.  Lasube^  2  Leach,  625.^  . 

^  As  to  the  use  in  criminal  cases  of  "  depositions,"  in  the  more  common  use  of  that  * 
term,  see  cases  in  note,  mipra^  816.  In  this  country  a  constitutional  question  often 
arises  in  questions  of  this  sort  In  State  v.  Murphy,  25  S.  £.  Rep.  43  (So.  Ca.  1896), 
the  court  (Jones,  J. )  sai<l :  '*  In  criminal  cases  there  is  no  statute  in  this  State  authoriz- 
ing the  issuance  of  a  commission  to  take  testimony  of  a  witness  out  of  the  State,  as  in 
civil  cases.    While  such  commission  might  be  issued  in  a  criminal  case  by  consent  of  ^ 

parties  (State  v,  Bowen,  4  McCord,  254),  the  court  has  no  authority  to  issue  such  com- 
mission without  consent  of  parties.    Since  the  accuse<i4ias  the  constitutional  right  *  to  m     4      Ama^mm^' 

'*  fConstMflgS.  art.  J.  8  18K  it  |&jslftr  tTiat  "^  ^    '*  T^**^*"*^ 
id  authorize  such  examination  of  witneaaeg 


meet  the  witnesses  f^fj""^  him  face  to  face 
neither  the  courts  nor 


iT3i  rff5fl[fr[?T7srwi5 


linst  himt  on  n^ytion  of  th^  solicitor  f«f  fha  Sta-tft.  w|^hmit  liia  ^^nji^pt.  Perhaps 
this,  together  witb  considerations  of  the  danger  of  peijui-ed  testimony,  the  improba- 
bility of  securing  prompt  action,  and  the  opportunity  for  delay  such  mode  of  examina- 
tion of  witnesses  abroad  would  afford  to  parties  charged  with  crime,  accounts  for  the 
failure  of  the  legislatore  to  provide  for  examination  of  witnesses  beyond  the  limits  of 
the  State  in  behalf  of  the  accused.  Such  examination  must  depend  upon  the  consent 
of  parties,  and  the  solicitor  and  not  the  court  represents  the  State  in  the  matter.  We 
know  of  no  power  which  the  court  has  to  compel  the  solicitor  to  consent.  It  is  clear 
the  solicitor  would  not  be  subject  to  punishment  for  contempt  of  court  if  he  refusetl 
consent.  A  compelled  consent  is  no  consent  at  all.  The  power  to  compel  consent 
could  only  mean  power  to  dispense  with  consent.  This  would  lodge  the  right  of  consent 
in  this  matter  in  the  court,  and  not  in  the  solicitor.  The  court  has  power  to  continue 
a  case  from  time  to  time  to  allow  opportunity  to  procure  the  attendance  of  witnesses 
who  may  be  out  of  the  State  in  behalf  of  the  accused.  The  exercise  of  this  power 
might  have  effect  to  induce  the  solicitor  to  make  choice  between  a  continuance  of  the 
case  from' time  to  time  and  a  consent  to  the  taking  of  the  de|K>sition  of  defendant's 
witness  out  of  the  State.  But  this  power  would  not  be  exercised  for  this  purpose 
except  upon  a  strong  showing  that  justice  could  not  be  otherwise  subserved.  In  the 
case  of  State  r.  Bowen,  4  McCord,  256,  Judge  Nott  said  :  *  In  Chitty's  Criminal*  Law 
it  is  said  :  "  When  a  witness  resides  abroad,  or  is  about  to  leave  the  country  before 
trial,  he  may,  by  consent  of  both  parties,  be  examined  oh  interrogatories.  But  this 
cannot  be  done  if  the  defendant  refuses,  because  the  evidence  is  not  the  best  which  the 
case  admits.  And  when  a  party  in  a  case  where  consent  is  necessary  refuses  to  grant 
it,  the  court  will  put  off  the  trial,  to  give  time  for  the  attendance  of  the  witnesses." 
1  Chit.  Cr.  Law,  612.  And  in  the  case  of  Mostyn  ».  Fabrigas,  Cowp.  174,  Lord  Mans- 
field mentions  the  case  of  a  woman  who,  being  indicted,  alleged  that  her  witnesses 
resided  in  Scotland,  and  that  she  could  not  compel  them  to  come  up  to  give  evidence. 
The  court  compelled  the  prosecutor  to  consent  that  all  the  witnesses  might  be 
examined  ;  and  declared  that  they  would  put  off  the  trial  of  the  indictment  from  time 
to  time  forever,  unless  the  prosecutor  had  so  consented.'  -In  the  case  of  State  o.  Smith, 
8  Rich*  Law,  461,  Judge  Johnson  said :  '  I  remember  one  instance  in  which  the  late  Mr. 
Justice  Nott  ordered  a  prosecution  to  be  stayed,  unless  the  prosecuting  officer  would 
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By  the  acts  of  Congress,  tbe  oflScers  before  whom  the  persons  charged 
with  the  commission  of  offence,  are  taken,  have  the  right  to  allow  bail. 
This  implies  the  power  to  examine  the  facts  of  the  case  to  ascertain 
whether  the  party  shall  be  discharged,  committed,  or  admitted  to  baiL 

consent  to  take  the  examination  of  a  witness  who  resided  ont  of  the  State,  by  commis- 
aion,  on  his  being  fully  satisfied  that  his  evidence  was  material  to  the  defence  of 
the  accused  ;  and,  upon  a  clear  case  made,  I  am  disposed  to  think  that  precedent 
deserred  to  be  followed.'  The  question,  then,  resolves  itself  into  the  question  whether, 
under  the  circumstances,  the  Circuit  Court,  in  refusing  to  continue  the  case,  com- 
mitted such  error  as  would  warrant  the  court  in  reyersiug  the  judgment  below." 

In  California,  where  the  constitutionAllows  the  taking  of  deixwitions  in  crinainal 
^ca^rTETTour^fllcFarlancl  J.),  in  feopirTTBierp,  116  CaL  249,  said:  ""Ke 
iliira  .  .  .  point  made  by  appellant  is  that  the  admission  in  evidence  of  the  test!* 
mony  given  by  said  Varela  at  the  preliminary  examination  was  erroneous,  because 
prohibited  by  section  13  of  article  1  of  the  State  conatitution,  and  because  any  statute 
providing  for  the  admission  of  such  testimony  in  a  case  of  homicide  is  violative  of  said 
section  of  the  constitution,  and  void.  This  point  was  decided  against  the  contention 
of  appellant  in  People  v.  Chin  Hane,  108  Cal.  597,  and  People  v.  Oiler,  66  CaL  101. ..  • 
We  see  no  additional  reason  for  now  holding  otherwise.  It  is  to  be  observed  that 
our  constitution  does  not  provide  — •  a»  many  "♦^pf  s»a^  constitutions  do  —  that  a 
defendant  in  a  criminal  case  is  entitledTtoJhe-iiMmffonted  with  the  witnesaes  against 
him.'  or,  B»  the  Maggachaaetts  constitu^j^Ti  h»A  it-  « to  meet  the  witnesses  against 
him  face  to  face.'  The  only  provision  of  a  like  character  here  is  found  in  subdivision 
SoTsecnoOlg  of  the  Penal  Code  ;  but  it  is  immediately  followed  by  the  exception 
aiK^rovisio^tat  the  testimony  of  a  witness  taken  at  a  preliminary  examination 
before  a  committing  magistrate  by  question  and  answer,  *  in  the  presence  of  the 
defendant,  who  has,  either  in  person  or  by  counsel,  cross-examined  or  had  an  oppor- 
tunity to  cross-examine  the  witness,'  may  be  used  on  the  trial  in  the  event  of  the 
subsequent  death,  etc.,  of  such  witness.  This  provision  embraces  all  kinds  of  criminal 
cases,  and,  under  its  express  terms,  the  testimony  objected  to  in  the  case  at  bar  was 
clearly  admissible.  The  contention,  however,  is  that  to  apply  this  provision  to  an 
alleged  crime  arising  out  of  a  homicide  is  to  violate  that  part  of  said  section  18  of  article 
1  of  the  constitution  which  reads  as  follows :  '  The  legislature  shall  have  power  to  pro- 
vide for  the  taking,  in  the  presence  of  the  party  accused  and  his  counsel,  of  depositions 
of  witnesses  in  criminal  cases,  other  than  cases  of  homicide,  when  there  is  reamm  to 
believe  that  the  vritneas  from  inability  or  other  cause  toill  not  attend  at  the  trial,*  The 
language  which  we  have  italicized  shows  that  the  clause  was  not  intended  to  relate  to, 
and  does  not  embrace,  testimony  given  at  the  judicial  proceeding  known  as  a  '  pre- 
liminary examination,'  where  the  pur|K)6e  of  the  testimony  is  to  enable  the  judicial 
officer  to  determine  whether  or  not  the  party  charged  should  be  committed.  The 
clause  in  question  clearly  refers  to  an  ordinary  extr^udicial  deposition,  taken,  as  it  is 
called,  *  de  bene  esse*  (that  is,  conditionally),  before  a  commissioner,  or  some  officer 
authorized  to  administer  oaths,  and  baaed  upon  the  theory  of  danger  of  the  witness 
dying,  or  for  certain  other  reasons  not  being  able  to  come  to  court  at  the  trial.  And 
while  it  was  universally  held  that  such  a  deposition  could  not  be  used  against  a 
defendant  in  other  States,  where  the  oonstitntion  provided  that  a  defendant  must  be 
confronted  with  his  witnesses,  yet  it  was  just  as  firmly  established,  both  there  and  in 
England,  that  the  testimony  of  a  witness  taken  at  a  preliminary  examination  could  be 
80  used,  provided  the  defendant  had  been  present  and  had  an  opportunity  to  cross- 
examine.  The  whole  snbjeot  is  elaborately  discussed,  and  the  distinction  pointed  out, 
in  the  opinion  of  Judge  Bronson  in  People  v.  Restell,  S  HUl,  289.**  See  an  excellent 
passage,  by  Brown,  J.,  for  the  court,  in  Mattox  v.  U.  S.,  156  U.  EL  240-244  ;  and 
State  V.  Hunter,  17  Wash.  670.  —  £a 
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The  law  does  not  require  that  the  examination  shall  be  reduced  to 
writing.  It  was  not  done  in  this  case. .  As  a  matter  of  practice, 
however,  it  is  frequently  done,  and  generally  it  is  desirable  that  it 
should  be. 

See  the  authorities  collected  in  2  Cowen  Sc  Hill's  notes  to  Phil.  Ev. 
571,  or  note  437,  where  the  opinion  is  expressed  that  the  statements  of 
a  deceased  witness  are  admissible  in  a  criminal  the  same  as  in  a  civil 
proceeding. 

Without  going  into  a  further  examination  of  the  authorities  in  this 
branch  of  the  case,  it  might,  with  some  force,  be  argued  that  the  weight 
of  authority  sustained  the  view  of  the  court  at  the  trial,  but,  however 
this  may  be,  it  seems  plain  that  amidst  so  great  a  conflict  of  authorities, 
the  court  is  at  liberty  to  decide  the  question  upon  principle.     Why 
should  not  the  rule  in  civil  and  ciiminal  proceedings  be  the  same  in  this 
respect?    The  great  object  of  all  judicial  investigation  is  to  ascertain 
facts,  and  to  do  justice  between  the  parties.    In  criminal  cases,  to 
shield  the  innocent,  and  punish  the  guilty.    In  accomplishing  this, 
however,  courts  must  act  in  conformity  with  some  general  rules  founded 
in  reason  and  experience.    But  after  all  our  efiforts  we  only  make  an 
approximation  to  this  object.     Many  an  innocent  man  has  been  and 
will  be  punished,  —  many  a  guilty  one  go  free.    If  it  be,  on  the  whole* 
a  sound  rule  to  adroit  the  declarations  of  a  deceased  witness,  made  onl 
a  former  trial,  in  a  case  involving  property  or  reputation,  it  is  equally/ 
so  in  cases  involving  life  and  liberty.    The  ground  upon  which  we  pro- 
ceed in  each  case  is  the  presumption  of  the  truth  of  the  declarations, 
they  being  subjected  to  the  tests  which  the  law  recognizes,  —  the  pres- 
ence of  the  accused,  and  the  right  of  cross-examination.    The  admissi- 
bility of  this  species  of  evidence  depends  upon  the  necessity  of  the 
case,  and  upon  a  well-established  exception  to  the  rule  which  excludes 
hearsay,  if,  indeed,  we  may  not  in  one  sense  regard  it  as  original  testis 
mony.     We  receive  it  because  it  comes  up  to  one  of  the  demands  of  the 
law ;  it  is  the  best  evidence  which  can  be  produced.    Though  the  wit- 
ness has  been  once  confronted  with  the  defendant,  and,  in  his  presence, 
been  sworn  and  cross-examined,  it  may  be  admitted,  it  is  more  satisfac- 
tory to  have  him  again  produced  before  a  jury  at  a  second  trial,  but 
being  dead,  it  is  impossible,  and  we  resort  to  the  next  best  source  of 
truth, — his  sworn  statements  already  made.    I  think  the  law  of  evi- 
dence, as  now  administered,  is  quite  stringent  enough  in  excluding 
testimony,  and  I  confess  I  feel  a  strong  disposition  to  admit  it  in  all 
cases  where  It  can  be  done  without  violating  any  principle,  or  contro- 
verting any  settled  rule  of  law.    It  seems  to  me  that  to  reject  this  kind 
'of  evidence,  either  in  a  ci\nl  or  criminal  case,  is  shutting  out,  without 
sufficient  reason,  one  of  the  lights  that  should  guide  us  in  our  judicial 
investigations.  .  .  . 

Assuming,  then,  that  the  rule  in  civil  and  criminal  cases  ought  to  be, 
and  is  the  same  in  this  particular,  we  come  next  to  the  other  part  of 
the  subject,  and  one  not  less  controverted,    I  might,  perhaps,  put  this 
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portion  of  the  case  upon  the  ground  that  no  objection  was  taken  at  the 
trial  that  the  witness  did  not  repeat  the  identical  words  of  Hurlbut ; 
but  I  do  not  choose  to  rest  it  there,  having  formed  a  decided  opinion 
on  this  point.  I  am  disposed  to  treat  it  as  if  the  objection  on  that 
ground  had  been  actually  made  at  the  time. 

The  question  is,  whether  a  witness,  when  he  is  called  upon  to  give 
the  testimony  of  a  deceased  witness  at  a  former  trial  between  the  same 
parties,  in  order  to  render  it  admissible,  must  repeat  the  precise  words 
used  by  the  witness  ?  or  whether  it  is  sufficient  if  he  state  the  substance 
of  what  was  sworn  ? 

Those  who  contend  for  the  more  narrow  doctrine  that  the  very  words 
used  must  be  repeated,  refer  to  Lord  Kenyon's  language  in  Rex  v. 
Joliffe^  already  mentioned.  He  saj's,  in  referring  to  the  instance  of 
Lord  Palmerston,  in  which,  on  all  hands,  it  was  agreed  that  this  kind 
of  testimony  was  admissible,  *'  but  as  the  person  who  wished  to  give 
Lord  Palmerston's  evidence  could  not  undertake  to  give  his  words,  but 
merely  to  swear  to  the  effect  of  them,  he  was  rejected."  ''  He  ought,*' 
said  the  same  judge,  in  the  case  of  Ennia  v.  Denisihome^  referred  to 
in  1  Phil.  Ev.  219,  ''  to  recollect  the  very  words,  for  the  jury  alone  can 
judge  of  the  effect  of  words."  Some  judges  have  interpreted  the  lan- 
guage of  Lord  Kenyon  to  mean  that  a  person  shall  not  state  the  effect, 
that  is,  give  his  own  inferences  as  to  what  the  deceased  swore,  but  that 
he  ma}^  state  the  very  words  substantially,  that  is,  he  must  use  the 
words  of  the  witness,  and  not  his  own ;  and,  placing  this  construction 
on  tbe  rule,  have  agreed  with  him.  Othera,  on  the  contrary,  have  de- 
nied his  position  altogether,  and  have  insisted  that  the  persons  may 
give  the  substance  or  effect  of  what  the  witness  swore ;  other  judges, 
again,  maintain  that  the  meaning  of  Lord  E.  was  that  the  whole  of  tbe 
very  words  of  the  witness  must  be  given.  In  restricting  the  rule  within 
these  limits,  they  admit  that  it  is  a  virtual  destruction  of  the  rule  itself. 

In  New  York  and  Massachusetts,  the  decisions  of  whose  courts  we 
hold  in  high  respect,  it  seems  to  be  considered  that  the  precise  words 
must  be  used,  and  not  the  substance.  This  was  the  opinion  expressed 
in  Wilbur  v.  Seldon,  6  Cowen,  162,  "The  words  must  be  given,  and 
not  what  is  supposed  to  be  the  substance  of  the  te8timon3\"  The  case 
of  OommomoeaUh  v.  Richard^,  already  cited  from  ,18  Pickering,  is  a 
fair  illustration  of  the  effect  of  restricting  the  rule  as  contended  for.  A 
person,  since  dead,  testified  as  a  witness  before  the  magistrate  at  tbe 
preliminary  examination  of  the  defendant,  charged  with  a  criminal 
offence.  On  the  trial  before  the  jurj',  two  witnesses  were  sworn,  and 
were  permitted  to  repeat  what  the  deceased  witness  had  said  before  the 
magistrate.  These  witnesses  did  not  repeat  the  exact  words  used,  but* 
only  the  substance  of  them  from  recollection,  aided  by  notes  taken  at 
the  time.  One  of  the  witnesses  said  he  was  confident  he  stated  the 
substantives  and  verbs  correctly,  but  was  not  certain  as  to  the  preposi- 
tions and  conjunctions.  The  Supreme  Court  reversed  the  case  because 
these  witnesses  were  permitted  to  state,  under  these  circumstances, 
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what  the  deceased  witness  had  testified.  The  court,  in  giving  its  opin- 
ion, admits  that  such  strictness  will  general! \'  exclude  that  kind  of 
evidence.  They  cite  JRex  v.  Joliffe^  The  U.  S.  v.  Wood^  and  Wilbur 
V.  Seidon^  authorities  already  mentioned.  The  question  came  up  again 
in  Massachusetts  in  Warren  v.  Nichols^  6  Metcalf,  261.  In  this  case 
the  witness  said  he  could  not  give  the  words  or  precise  language  of  the 
deceased  witness,  but  he  could  give  the  substance  of  the  testimon}*. 
The  court  differed  in  opinion,  but  a  majority  of  tbe  court  adhered  to 
the  rule  laid  down  in  Richards'  case.  I  underatand,  however,  the 
majority  of  the  court  to  consider  that  the  effect  onl}*  of  what  the  de- 
ceased witness  said  could  be  stated,  and  it  was  to  be  excluded  on  that 
ground.  ^^  As  he  could  only  give  the  substance  and  effect  of  the  testi- 
mony, but  not  the  language  in  which  it  was  given,*'  it  should  be  re- 
jected. And  3'ety  in  another  part  of  the  opinion,  the  majority  of  the 
court  say,  ^^  The  witness  must  be  able  to  state  the  language  in  which 
the  testimony  was  given,  substantially  and  in  all  material  particulars," 
that  is,  the  witness  must  use  the  language  of  the  deceased  witness,  and 
not  his  own ;  and  it  is  to  be  infen*ed  if  they  had  supposed  this  had  been 
done,  they  would  have  held  it  sufficient,  though  this  principle  is  not 
easily  reconciled  with  the  decision  in  18  Pickering,  to  enforce  and 
strengthen  which  seems  to  have  been  the  chief  object  of  the  opinion 
pronounced  by  the  majority  of  the  court  in  Warren  v.  Nichols,  It 
would  seem  to  be  important  in  considering  these  two  cases  to  bear  in 
mind  a  distinction  which  man}*  of  the  courts  make,  and  which  the  court 
in  Massachusetts  seems  not  to  have  had  in  view,  between  the  effect  of 
testimony,  and  the  substance  of  it,  or  of  the  words  used. 

In  Indiana  the  same  course  has  been  followed.  In  Ephraima  v.  Mur-^ 
dock^  7  Blackf.  10,  the  court  admitted  there  were  conflicting  decisions, 
but  thought  the  weight  of  authority  was  in  favor  of  the  more  stringent 
doctrine.  And  yet  that  court  resisted  an  effort  of  counsel  to  make  tlie 
same  principle  applicable  to  declarations  in  extremis.  Where  a  person 
was  indicted  for  murder,  the  witness  could  only  repeat  the  substance  of 
what  was  said,  and  not  the  exact  words  of  the  part}*,  tn  extremis^  and 
the  court  held  this  sufficient.     Ward  v.  The  State,  8  Blackf.  101.^ 

On  the  other  hand  in  Pennsylvania  the  courts  held  that  it  is  sufficient  1 
for  the  witness  to  state  the  substance  of  what  was  sworn  on  the  former' 

1  Probably  the  rale  and  the  practice,  in  the  three  States  above  mentioned,  is  not 
now  materially  different  from  what  ia  advocated  in  the  case  in  tbe  text.  In  Home 
r.  Williams,  23  Ind.  87  (1864),  it  is  held  that  *'  The  weight  of  authority  is  very 
decidedly  against  the  rule  which  requires  the  exact  recital  of  the  words  used  by  the 
deceased  witness.  .  .  .  The  rale  in  Ephraims  v.  Murdock  should  be  so  modified  as  to 
allow  the  substance  of  the  statements  of  the  deceased  witness  to  be  proved."  In  Cos- 
tigan  V.  Grant,  127  Mass.  854  (1879),  the  court,  while  nominally  sustaining  its  own 
earlier  cases,  says:  "The  language  must  be  given  '  substantially  and  in  all  material 
particulars '  as  he  used  it,  but  not  necessarily  with  absolute  verbal  identity."  In  Mo- 
Intyre  v,  N.  Y.  Central  B.  R.  Co.,  87  N.  Y.  287  (1867),  counsel's  notes  of  testimony 
were  received,  although  he  testified,  inter  alia :  '*Did  not  aim  to  take  more  than  the 
substance  ;  do  not  say  that  I  have  the  whole  language  of  the  witness,  nor  the  whole 
of  his  testimony."  —  Ed. 
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trial.  ComeR  v.  Cheen^  10  Serg.  &  Rawle,  14.  The  court,  while  not 
very  clearly  distinguishing  between  the  substance  and  effect  of  evi- 
dence,  enforces  its  view  of  the  law  in  a  ver}*  convincing  manner.  The 
judge  says:  *^I  cannot  see  why  the  same  necessity  which  opens  the 
way  for  secondary  evidence  of  the  very  words  of  a  deceased  witness, 
should  not  open  the  way  also  for  the  substance  of  his  testimony  when 
his  very  words  cannot  be  recollected ;  or  discern  the  policy  of  a  rule 
which  should  shut  out  the  little  light  that  is  left,  when  it  is  all  that  is 
left,  merely  because  it  may  not  be  sufficient  to  remove  everything  like 
obscurity."    And  this  was  followed  in  subsequent  cases.     Smith  y. 

IZane^  12  S.  &  R.  84 ;  Chess  v.  Chess^  17  S.  &  R.  409.  This  construc- 
tion of  the  rule  seems  to  be  approved  by  the  courts  of  Maryland  and 
Virginia,  and  by  other  Sta,teB^-^,,£[Uderste%n  v.  Curmung^  10  Ala.  R. 

260.  "^1 

The  question  arose  in  a  very  late  case  in  Qljio,  Wa,gers  v.  Dicket/y 
17  Ohio  R.  439,  and  the  «ase  is  important  as  showing  the  Tule 
adopted  by  the  Supreme  Court  of  that  State,  out  of  conflicting  decisions 
upon  the  subject  throughout  the  State.  In  that  case  the  witness  was 
permitted  to  state  in  substance  what  had  been  the  testimony  of  the 
deceased  witness ;  and  the  court  says :  ^'  That  if  the  strict  rule  is  to  be 
adopted,  it  amounts  to  a  total  interdict  of  a  most  important  branch  of 
secondary  evidence,  a  branch  of  evidence  especially  important  under 
our  system  of  new  trials."  And  the  judge  who  pronounced  the  opinion 
of  the  court,  in  allusion  to  the  strict  construction  of  the  mle,  uses  this 
strong  language:  '^The  evils  flowing  from  it  would,  in  my  judgment, 
were  the  law  never  so  well  settled,  justify  a  court  in  changing  the  law." 
m  In  Illinois  it  seems  to  be  held  sufficient  for  the  words  of  the  witness 
^  be  given  substantially,  and  not  the  result  of  the  evidence.  Marshal 
T.  Adams,  11  III.  R.  37. 

I  All  of  our  most  approved  writers  on  the  law  of  evidence,  Phillips, 
IStarkie,  and  Greenleaf,  appear  to  prefer  the  most  liberal  construction 
of  the  rule.  But  it  is  needless  to  multiply  authorities  on  the  one  or  the 
other  side  of  this  vexed  question.  Most  of  the  authorities  (except  the 
recent  ones)  can  be  found  in  2  Cowen  &  H.  notes  to  Phil.  £v.  578, 
note  442. 

It  might  be  matter  of  curiosit}*  to  examine  how  far  the  authorities 
could  be  reconciled  b}^  observing  the  distinction  between  the  effect  and 
the  substance  of  the  words  used  by  the  deceased  witness, — a  familiar 
illustration  of  which  occurs  in  proving  the  words  laid  in  a  declaration 
in  an  action  of  slander.  There  it  would  not  be  sufficient  to  prove  words 
to  the  effect  of  those  used,  nor  even  equivalent  words,  and  yet  it  is 
enough  to  prove  the  words  substantially  as  laid  in  the  declaration. 

It  is  a  singular  practical  commentary  upon  the  rule  that,  in  those 
cases  where  the  courts  maintain  the  strict  doctrine,  scarce  an  instance 
can  be  found  where  the  evidence  has  come  up  to  the  demands  of  the 
court,  while  it  not  unfrequently  has  happened,  where  the  courts  have 
been  more  liberal  in  their  construction  of  the  rule,  they  have  shown  a 
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strong  disposition  to  restrain  it  within  reasonable  boands.    Watson  y. 
GUday,  11  S.  &  R.  337 ;  Wolfy.  Wythe,  11  S.  &  R.  149. 

In  our  country  new  trials  are  so  common  that  it  often  happens  the 
testimony  of  a  deceased  witness  is  offered  to  be  proved  on  a  second 
trial.  It  is,  therefore,  a  question  of  considerable  practical  importance. 
I  have  no  hesitation  in  sa}'ing  that  I  regard  the  more  liberal  view  of  the 
rule  as  beiug  most  in  accordance  with  sound  reason,  and  with  the 
principles  of  evidence.  All  the  analogies  of  the  law  are  against 
the  strict  rule.  Take  the  very  common  case  of  proof  of  verbal  admis-ya^yt 
sions  of  a  party  to  the  record.  Do  we  reject  the  testimony  of  the 
wiiness  wno  proves  toese  admnssions  because  he  cannot  repeat  the  pre* 
cise  woixls  of  the  party  ?  It  is  matter  of  every  da3''s  practice  to  admit 
the  evidence  if  he  swears  to  the  substance  of  what  the  party  said. 
Another  common  case  is  that  of  lost  writinp.  If  evidence  is  in  writing,(L3 
it  must,  ordinarily,  be  produced,  if  in  existence,  and  in  the  power  of 
the  party.  If  a  written  instrument  is  lost  or  destroyed,  wc  resort  toQ) 
the  next  best  evidence.  Suppose  that  it  is  the  memory  of  a  witness 
who  has  seen  and  read  the  instrument.  If  he  were  introduced  to  a 
court,  and  should  testify  that  he  could  state  the  substance  of  the  words 
used  in  the  instrument,  —  that  he  was  confident  of  the  substantives  and 
verbs,  but  not  so  certain  of  the  prepositions  and  conjunctions  (like  the 
case  in  18th  Pickering), — would  his  testimony  be  excluded  because  he 
oould  not  repeat  the  exact  words  of  the  instrument?  More  especiall}', 
if,  as  he  read  it,  he  had  taken  notes  of  the  contents  to  assist  his  mcm- 
or)'?  I  apprehend  no  court  in  this  country  would  reject  such  testi- 
mony. In  pcrjurx  we  only  require  proof  of  the  substance  of  the  words^ 
upon  which  the  perjury  is  assigned.  We  have  alreadj'  adverted  to  the 
case  of  slander,  and  to  declarations,  in  extremia,  in  cases  of  homicide.  (^ 
Take  one  or  the  tew  instances  to  which  the  majorit}'  of  the  coui*t  in 
Warren  v.  Echols  think  the  evidence  must  be  confined,  —  a  verbal 
notice  of  any  fact  given  to  a  party.  It  is  often  necessary  for  us  to 
prove  such  a  notice.  And  would  the  fact  that  notice  was  given  be 
rejected  as  evidence  because  the  writer,  who  was  present,  and  who 
testifies  to  it,  cannot  repeat  every  preposition  and  conjunction  made 
use  of  by  the  party  in  giving  the  notice?  Most  certainly  even  that 
court  would  sa}'  it  is  enough  to  prove  it  substantially. 

Besides,  to  admit  the  rule,  and  restrict  it,  as  is  sometimes  done, 
makes  it  operate  most  unfairly.  If  the  examination  of  a  deceased  wit- 
ness has  been  short,  and  his  words  few,  very  possibly  a  person  might 
recollect  the  precise  woixis ;  but  in  a  long  and  tedious  examination  it 
would  be  morally  impossible  for  any  one  to  recollect  all  tliat  the  wit- 
ness said ;  more  particularly  as  the  authorities  agree  that  the  witness 
must  be  able  to  state  all  that  was  said  on  the  particular  subject  by  the 
deceased  witness,  as  well  on  the  direct  as  cross-examination.  Now  we 
know  that  the  examination  of  a  witness  generally  consists  of  interrog- 
atory and  answer,  and  if  the  precise  words  are  to  be  given,  then,  to  be 
consistent,  the  question  must  be  given  as  well  as  the  repl3%    Take  the 
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case  we  are  now  considering  as  an  illustration^  and  we  will  see  the  im- 
practicabilit}*  of  this.  In  this  case  the  witness,  Hurlbut,  was  cross- 
examined  at  great  length  as  to  the  identity  of  the  bank-notes,  which  he 
alleged  were  the  same  as  those  found  on  the  defendant.  Every  variety 
of  question  which  the  ingenuity  of  counsel  could  devise  was  employed. 
Now,  the  witness  introduced  here  could  testify  to  the  substance  of  all 
that  Hurlbut  said  in  this  examination,  but  to  repeat  the  whole  of  what 
he  said  was  clearl}'  impossible,  and  ever  will  be  in  such  cases,  unless  it 
is  all  reduced  to  writing  at  the  moment.  I  cannot  persuade  myself  that 
it  is  reasonable  to  reject  the  substance  of  what  he  said  merely  because 
we  cannot  have  the  very  words.  I  understood  the  witness  to  say  that 
he  repeated  substantially  all  that  the  deceased  witness  said,  as  well  on 
the  direct  as  on  the  cross-examination,  upon  what  was  the  subject  of 
Inquiry  in  this  case,  and  therefore  I  think  it  was  admissible. 

It  seems  as  though  the  only  safe  course  to  pursue  is  to  give  this  con- 
struction to  the  rule,  or  reject  it  altogether,  as  some  judges  appear  half 
inclined  to  do.  To  acknowledge  the  soundness  of  the  rule  one  moment, 
and  the  next  trammel  it  so  as  effectually  to  destroy  it,  seems  like 
trifling.  It  is  said  that  it  is  a  dangerous  kind  of  evidence,  which,  if 
resorted  to,  may  be  the  means  of  doing  injury.  But  the  same  may  be 
said  of  every  species  of  secondary  evidence,  and  even  of  primary  evi- 
dence itself.  It  is  the  lot  of  humanity.  The  main  point  is,  Does  the 
rule  stand  upon  well-established  principles  of  evidence?  Will  it,  on 
the  whole,  tend  to  promote  the  great  ends  of  justice  ?  The  reason  of 
the  thing  and  the  authorities  in  the  law  have  answered  these  questions 
in  the  affirmative. 

Believing  that  the  rule  rests  upon  clear  principles,  I  think  it  should 
receive  such  an  interpretation  as  shall  make  it  of  some  practical  utility, 
and  not  a  dead  letter.^ 


In  Commonwealth y.  McKenna,  158  Mass.  207,  209  (1898),  the  court 
(Field,  C  J.)  said :  *'  The  remaining  exception  is  to  the  refusal  of  the 
court  to  permit  a  witness  to  testify  to  what  Mrs.  Kearns  testifled  to  at 
the  trial  of  this  case  in  the  District  Court,  she  being  ill  and  unable  to 
be  present  at  the  trial  in  the  Superior  Court.  The  witness  heard  her 
testimon}',  and  we  assume  that  it  was  material.  On  this  question  there 
is  a  conflict  of  authority  in  other  jurisdictions,  but  here,  so  far  as  we 
know,  the  practice  has  been  to  confine  such  testimon}'  to  cases  where 
the  witness  has  died ;  and  the  weight  of  authority  elsewhere  in  criminal 
proceedings  is,  we  think,  that  the  rule  should  not  be  extended  to  cases 
where  the  witness  is  ill  at  the  time  of  the  trial.  State  v.  Staples^  47 
N.  H.  113;  People  v.  Newman,  5  Hill  (N.  Y.),  295;  Ze  Baron  v. 
Cromhie,  14  Mass.  234;  CommomceaJth  v.  Richards^  18  Pick.  434; 
Yah  v.  Cometock,  112  Mass.  267 ;  Coatigan  v.  lAint^  127  Mass.  854 ; 

^  And  80  Ruch  v.  Eock  Island,  97  U.  S.  698.  —  Eo. 
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Chase  v.  Springvale  MilU  Co.j  75  Me.  156 ;  United  States  v.  Angellj 
11  Fed.  Rep.  34;  Collins  v.  Commonwealth^  12  Bush,  271.  See  JRei/- 
nolds  V.  United  States,  98  U.  S.  145 ;  1  Greenl.  Ev.  §§  163-165 ; 
Best  on  Ev.  (Chamberlayne's  ed.)  §  496,  n. ;  Whart.  Cnm.  Ev.  (9lh 
ed.)  §  227  et  seq.;  1  Bish.  Crim.  Proc.  (8d  ed.)  §  1195 ;  1  Taylor,  Ev. 
§  477  c^  seq.  The  decision  in  Le  Baron  v.  Crombie,  ubi  supra  ^  has 
never  been  overraled^  and  the  statntes  since  passed  relating  to  evidence 
and  witnesses  seem  not  to  touch  the  question." 

Mxicqaions  overruled.^ 


(B.)    DYING  DECLARATIONS.* 

REX  V.  REASON  and  TRANTER. 

KiNG*s  Bench.    1721-22. 

[Reported  1  Strange,  499.*] 

The  defendants  being  indicted  by  the  grand  jury  that  attends  the 
court  of  B.  R.  for  the  murder  of  Mr.  Lutterell  were  brought  up  to  the 
bar  and  arraigned,  and  pleaded  not  guilty  ;  and  upon  their  request  were 
remanded  to  Newgate,  instead  of  being  turned  over  to  the  marshal. 

Upon  the  trial  (which  was  at  bar)  we,  who  were  counsel  for  the  King, 
offered  to  givie  in  evidence  several  declarations  made  by  the  deceased 
on  his  death-bed;  whereby  he  charged  the  defendants  with  barbarously 
murdering  him,  and  without  much  hesitation  the  court  let  us  into  that 

^  In  Mitchell  v.  State,  114  Ala.  1,  Brickell,  J.,  for  the  court,  said:  '*It  is  a  settled 
rale  in  this  court,  that  if  a  witness  who  has  been  examined  in  a  criminal  case  before  a 
tribunal  of  comiwteut  jurisdiction  subsequently  dies,  or,  if  not  dead,  becomes  insane, 
or,  after  diligent  search,  is  not  found  within  the  jurisdiction  of  the  court,  or  if  that 
which  is  equivalent  be  shown,  —  that  he  has  left  the  State  permanently,  or  for  such 
an  indefinite  time  that  his  return  is  contingent  and  uncertain,  —  it  is  admissible  to 
prove  the  substance  of  the  testimony  he  gave  formerly."  And  so  People  v.  Plyer,  58 
Pac.  Rep.  904  (Cal.,  1899).  As  regards  the  contingencies  which  let  in  a  deposition,  or 
a  preliminary  examination  in  a  criminal  case,  or  the  testimony  given  at  a  former  trial, 
it  should  be  noticed  that  the  rule  may  not  be  the  same  as  regards  all  of  these  several 
matters.  The  rule  for  the  last,  as  given  in  1  Oreenl.  Ev.  s.  163,  is  probably  too  liberal. 
See  the  comments  of  Judge  Redfield  in  ih,  s.  168  (12th  ed.).  Yet,  in  reason,  the 
same  rule  might  well  be  adopted  for  all.  Many  valuable  suggestions  are  found  in  the 
editor's  remarks  in  ch.  zri.  of  1  Greenl.  £v.  (16th  ed.).  —  Ed. 

*  The  use  of  such  declarations  in  cases  of  homicide  is  very  ancient,  long  antedating 
our  law  of  evidence,  and  running  back  into  the  yery  beginnings  of  trial  by  jury  in 
criminal  oases.  Probably  it  is  even  iar  older  than  that.  In  1202,  1  Sel.  PK  Cr. 
(Seld.  Soc.)  11.  27,  in  an  appeal  of  slaying,  we  read  that  "the  king's  serjeant  and  the 
two  knights  who  made  view  of  the  wounded  man  (who  lived  four  weeks  and  a  half 
after  the  wounding)  testify  that  Robert  said  that  Godard  and  Humphrey  thus  wounded 
him,  and  that,  should  he  get  well,  he  would  deraign  this  against  them,  and,  should  he 
not,  then  he  wished  that  his  death  might  be  imputed  to  them.'*  And  so  see  another 
case,  twenty  or  thirty  years  later,  in  Plao.  Ab.  104,  col.  2.  —  Ed. 

*  A  part  of  the  case  is  omitted. 
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evidence.  Whereapon  we  called  a  clerg3*maa  who  attended  him,  and 
he  swore  that,  being  desired  b}'  some  friends  of  the  defendants  to 
press  Mr.  Lutterell  to  declare  what  provocation  he  had  given  the  de- 
fendants to  use  him  in  that  manner,  he  declared  upon  his  salvation, 
that,  as  he  was  a  dying  man,  he  gave  them  no  provocation,  but  they 
barbarously  murdered  him  ;  that  in  the  afternoon  of  the  same  da,y,  two 
Justices  of  the  peace  being  present,  and  having  given  him  his  oath,  he 
made  another  and  more  particular  declaration  to  that  purpose,  which 
the  witness,  at  the  desire  of  the  justices,  took  down  in  writing,  but  Mr. 
Lutterell  not  being  able  to  write,  it  was  not  signed  by  him,  and  there- 
fore we  did  not  deliver  it  in.  And  the  same  witness  proved,  that  upon 
his  administering  the  sacrameiit  to  him  he  exhorted  him  in  the  most 
proper  manner  to  deal  ingenuously,  and  declare  once  more,  whether 
there  was  no  provocation  given  b}'  him,  and  whether  he  would  stand  by 
the  account  he  had  before  given ;  upon  which  the  deceased  answered, 
that  as  he  hoped  to  be  judged  at  the  last  day,  it  was  every  syllable  true, 
and  soon  after  expired. 

When  this  gentleman  had  finished  his  evidence,  the  court  called  upon 
us  to  produce  the  paper  that  had  been  written  from  the  mouth  of  the 
deceased,  saving  that  was  better  evidence  than  the  memory  of  the  wit- 
ness ;  whereupon  wc  acquainted  the  court  that  we  had  not  the  original, 
it  being  in  the  custody  of  one  of  the  justices,  whom  going  to  subpoena 
we  found  he  was  in  Wales ;  but  the  clergyman  said  he  had  a  oopy  of  it, 
which  he  took  for  his  own  satisfaction,  before  he  delivered  in  the  origi- 
nal to  the  coroner,  and  he  offered  to  swear  this  to  be  a  true  copy. 

Whereupon  a  debate  arose,  whether  this  copy  was  evidence  or  not : 
we,  who  were  for  the  King,  insisting  that  the  paper  being  only  the 
writing  of  the  witness,  not  signed  by  the  examinant,  this  which  he 
now  produced  was  as  much  an  original  as  that.  But  the  court  refused 
to  let  it  be  read,  unless  we  could  show  the  original  was  lost,  whereas 
it  appeared  we  might  have  had  it  to  produce  if  we  had  sent  after  it  in 
time.^ 

It  was  then  objected  by  the  Chibv  Justice,  that,  since  the  written 
evidence  was  not  produced,  the  whole  evidence  of  the  deceased's  dec- 
larations ought  to  be  rejected,  for  the  first,  second,  and  third  being  all 
to  the  same  effect  are  but  one  fact,  of  which  the  best  evidence  was  not 
produced ;  and  therefore  he  was  of  opinion  that  we  could  not  be  let  in 
to  give  any  account  of  the  first  and  third  conference. 

But  the  other  Judges  were  of  opinion  we  might,  saying  they  were 
three  distinct  facts,  and  there  was  no  reason  to  exclude  the  evidence 
as  to  the  first  and  thii*d  declaration,  merel}'  because  we  were  disabled 
to  give  an  account  of  the  second. 

Thereupon  the  witness  was  directed  to  repeat  his  evidence,  lajnng 
the  examination  before  the  Justices  out  of  the  case,  which  he  did 
accordingly. 

[The  defendants  were  convicted  of  manslaughter.] 

^  See  Com.  r.  Hauey,  infra,  869.  —  Ed. 
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Kino's  Bench.    1761. 

[ReporUd  3  Burr.  1244.1] 

This  was  an  ejectment  for  certain  copyhold  lands  within  the  manor 
of  Barnes  in  the  County  of  Surrey ;  in  which  manor  thera  is  a  custom 
of  Burrongh-English. 

The  lessor  of  the  plaintiff,  William  Clymcr,  made  out  his  title  under 
a  regular  and  undisputed  will  of  his  grandfather,  John  Clj'mer,  dated 
17th  February,  1743,  and  executed  in  the  presence  of  three  witnesses, 
disposing  of  his  freehold,  as  well  as  of  this  copyhold  estate,  to  the  lessor 
of  the  plaintiff  in  fee ;  the  testator,  John  Clymer,  having  previously 
surrendered  the  copyhold  to  the  use  of  his  will. 

The  title  of  the  defendants  (who  were  purchasers  under  another 
William  Clymer,  second  and  youngest  son  of  John,  and  uncle  to  Wil- 
liam, the  lessor  of  the  plaintiff)  depended  upon  another  subsequent 
will  (or  instrument  which  thej^  call  a  will)  made  bj'  the  said  John,  as 
they  alleged,  on  the  20th  of  September,  1745,  which,  they  contended, 
was  at  least  a  revocation  of  his  former  will  in  1743.  And  if  it  be  only 
a  revocation  of  the  former  will,  then  William,  the  youngest  son  of  John, 
must  inherit  as  heir  in  Buri'ough-English. 

This  will  or  instrument  of  1745  (which  was  not  under  seal)  was  all 
written  by  one  William  Medlicott,  who  was  son-inlaw  to  the  said  John 
Clymer  (having  married  his  only  daughter  Ame}*). 

It  was  also  indorsed  on  the  back,  in  the  same  handwriting  of  the 
said  William  Medlicott,  in  these  words:  *^The  covenant  and  agree- 
ment of  John  Clymer ; "  and  it  was  witnessed  by  the  same  William 
Medlicott  and  one  Elizabeth  Mitchell.  .  .  . 

WUliam  Medlicott  died  in  May,  1747.  He  had  the  custody  of  both 
wills,  till  a  few  weeks  before  his  death.  The  latter  will  was  found 
amongst  his  papers.  The  former  was  delivered  b}*  the  said  William 
Medlicott  to  one  Edwards,  about  three  weeks  before  his  death ;  and  it 
was,  about  three  months  after,  delivered  to  William  Clymer,  the  lessor 
of  the  plaintiff,  who  was  then  about  two  years  under  age,  but  proved  it 
in  1751. 

After  this  discovery,  the  lessor  of  the  plaintiff  did  not  bring  this 
ejectment,  till  after  an  acquiescence  of  fourteen  or  fifteen  years  iVom 
his  uncle's  first  admission  to  it  upon  old  John's  death ;  or  at  least  with- 
out the  nephew's  setting  up  any  claim  within  that  time ;  during  which 
his  nncle  William,  or  the  purchasers  under  him,  had  been  in  quiet 
possession. 

At  the  trial,  the  lessor  of  the  plaintiff  produced  and  proved  the  will 
of  1743,  under  which  he  was  devisee  of  this  estate,  in  fee. 

To  encounter  this  evidence,  the  defendants  produced  this  will  or  in- 

1  A  part  of  the  caae  is  omitted. 
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strument  of  1745 ;  and  both  the  witnesses  to  it  (Elizabeth  Mitchell 
and  William  Medlicott)  being  dead,  they  proved  their  handwritings, 
and  also  the  handwriting  of  old  John  Clymer,  in  the  common  and  ordi- 
nary form. 

Whereupon  the  plalntiff^s  counsel  insisted,  that  this  will  or  instru- 
ment was,  in  the  first  place,  an  absolute  forgery ;  and'  in  the  next 
place,  that  in  point  of  law,  it  could  not  operate  as  a  revocation  of  the 
will  in  1743. 

And  they  called  Mary  Victor,  sister  to  the  said  William  Medlicott, 
who  was  one  of  the  subscribing  witnesses  to  the  will  or  instrament  of 
1745  ;  which  Mary  Victor  swore,  "  That  whilst  she  was  attending  her 
said  brother  William  Medlicott  in  his  last  illness,  and  about  three  weeks 
before  his  death,  he  pulled  out  of  his  bosom  the  will  of  1748,  and  said, 
<  It  was  the  true  will  of  John  Clymer ; '  and  then  delivered  it  to  her, 
with  directions  to  deliver  it  over  to  William  Clymer,  the  lessor  of  the 
plaintiff,  or  to  Mr.  Faulkner,"  and  she  added, ''  That  one  Edwards  was 
present  at  the  time." 

This  Edwards  (who  had  been  already  called  on  the  part  of  the  de- 
fendants, to  prove  the  handwriting  of  Elizabeth  Mitchell,  one  of  the 
witnesses  to  the  will  or  instrument  of  1745),  on  being  cross-examined 
on  the  part  of  the  plaintiff,  confirmed  Mary  Victor's  evidence,  *'  That 
Medlicott  did  pull  the  will  of  1743  out  of  his  bosom,  and  gave  it  to  her 
with  such  directions  as  she  had  deposed.'' 

Upon  Mary  Victor's  cross-examination  bj'  the  counsel  for  the  defend- 
ants, she  not  only  persisted  in  what  she  had  before  deposed,  but  also 
added  that  at  the  same  time  that  William  Medlicott  produced  the  will 
of  1743,  as  the  true  will  of  old  John  Clymer,  he  acknowledged  and 
declared  to  her  "  that  the  said  will  or  instrument  of  1745  was  forged  by 
himself." 

No  objection  was  made  to  this  evidence,  by  the  counsel  for  the  de- 
fendants, at  the  trial. 

The  judge  and  jury  (a  special  one)  perused  and  examined  the  two 
instruments  of  1743  and  1745,  and  their  different  signatures ;  and  took 
notice  of  the  circumstances  of  the  latter,  being  all  of  the  handwriting 
of  this  William  Medlicott  himself;  and  disposing  of  a  fee  to  Medlicott's 
own  wife ;  and,  upon  the  whole,  they  were  all  of  opinion,  ^^  That  it  was 
a  forgery."  And  the  judge  directed  the  jurj'  to  find  for  the  plaintiff, 
which  they  did. 

On  Tuesday,  10th  November,  1761,  Mr.  Norton  moved,  on  behalf  of 
the  defendants,  for  a  new  trial,  upon  the  foot  of  a  misdirection  by  the 
judge  who  tried  the  cause,  upon  a  point  of  evidence ;  and  a  rule  was 
made  to  show  cause  why  the  verdict  should  not  be  set  aside,  and  a  new 
trial  granted. 

This  cause  coming  on  to  be  argued  yesterday  (19th  November,  1761), 
Mr.  Justice  Wilmot  reported  the  evidence  from  Lord  Chief  Justice 
Willes,  who  tried  the  cause,  and  who  was  satisfied  with  the  evidence, 
mid  reported  that  no  objection  was  made,  at  the  ti*ial,  to  the  evidence 
given  by  this  witness,  Mary  Victor. 
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Mr.  Justice  Wilmot  having  made  his  report,  and  several  additional 
circumstances,  not  mentioned  in  the  report,  having  been  agreed  bj*  the 
counsel  on  both  sides,  J!ir>  Norton  proceeded.  .  .  •  Mr.  Harvey  and 
Mr.  Lee  argued  for  the  lessor  of  the  plaintiff,  William  Clymer,  the 
grandson.  .  .  . 

Lord  Mansfield.  The  defendants  came  to  the  trial,  apprised  of  the 
plaintiff's  title,  and  prepared  to  encounter  it. 

There  is  no  doubt  as  to  the  will  of  1743,  which  is  the  plaintiff's  title. 
The  onl^^  answer  to  it,  which  the  defendants  now  allege,  is  **  that  the 
instrument  of  1745  has  revoked  it."  And  they  do  not  suggest  that  thoy 
can  give  any  new  evidence  in  support  of  that  instrument  or  the  point 
of  revocation.  The  Jury  have  found  for  the  plaintiff,  consequently 
"  that  the  will  of  1743  was  not  revoked.**  Lord  Chief  Justice  Willes  is 
satisfied  with  the  verdict.  This  motion,  therefore,  and  the  argument  in 
support  of  it,  as  there  is  no  pretence  that  the  defendants  can  mend 
their  case  upon  a  new  trial,  is  in  the  nature  of  an  appeal  from  his 
opinion. 

There  are  three  grounds,  any  one  of  which,  if  made  out,  is  sufficient 
to  support  this  veixlict  If  the  instrument  of  1745  was  forged;  if  it 
was  obtained  by  frand  and  imposition,  though  not  forged;  or,  tliough. 
duly  and  fairly  executed,  if  it  be  no  revocation. 

As  to  the  first  ground,  the  defendants  complain,  that  the  Chief  Jus- 
tice misdirected  tlie  jury,  by  leaving  to  them  as  evidence  the  declara- 
tion of  Medlicott  <'  that  he  forged  it" 

Answer.  It  came  out  upon  their  own  examination ;  they  made  no 
objection  to  it  at  the  trial,  and  it  certainly  was  a  circumstance  proper 
for  the  jury  to  consider.  The  competence  of  evidence  depends  upon 
the  circumstances  under  which  it  is  given.  The  will  of  1748  is  set  up 
after  fifteen  years.  It  was  necessary  to  show  how  it  was  secreted,  and 
how  discovered  ;  the  declaration  of  Medlicott  in  his  last  illness,  when 
he  produced  and  delivered  it  for  the  use  of  the  plaintiff,  is  allowed  to 
be  competent  and  material  evidence.  The  instrument  of  1745  was 
equally  in  his  custody  and  secreted.  The  account  he  gave  of  it  in  his 
last  moments  is  equally  proper.  Even  thongh  it  had  been  upon  an  exam- 
ination by  the  plaintiff  (especially  as  it  was  all  written  and  witnessed  by 
him,  and  gave  the  premises  in  question  to  his  wife),  as  the  account  was 
a  confession  of  great  iniquity,  and  as  he  could  be  under  no  temptation 
to  say  it,  but  to  do  Justice  and  ease  his  conscience,  I  am  of  opinion 
''  the  evidence  was  proper  to  be  left  to  the  jury." 

But  independent  of  this  declaration,  forgery  or  fhind  was  apparent 
Medlicott  appears  to  have  been  a  bad  man.  It  is  all  written  by  him, 
and  gives  the  fee  to  his  wife,  in  prejudice  of  John  Clymer's  male  issue. 
It  is  worded  as  an  irrevocable  settlement,  without  cause  or  considera- 
tion. Medlicott  never  dared  to  produce  it,  and  chose  rather  to  con- 
ceal the  will  of  1743,  that  the  younger  son  might  be  admitted  and 
possess  the  premises. 

But,  lastly,  this  paper  is  no  revocation.  •  .  • 

23 
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The  three  other  judges  declared  their  entire  concarrencey  but  de- 
clined expatiating  upon  it,  or  entering  into  particulars,  as  Lord  Mans- 
field had  80  very  fully  gone  through  it. 

Pbb  Curiam.  The  rule  must  be  discharged} 


THE  KING  V.  DRUMMOND. 
At  the  Old  Bailet.     1784. 
[BeporUd  Leach  {ithed.),  337.] 

At  the  Old  Bailey,  in  September  Session,  1784,  George  Drummond 
was  indicted  before  Mr.  Baron  Etrb,  present  Mr.  Justice  Gould, 
for  robbing  the  Earl  of  Claremont  of  a  gold  watch,  chain^  seals,  and 

trinkets. 

During  the  trial  the  prisoner's  counsel  informed  the  court,  that  a 
young  man  of  the  name  of  Edwards,  very  much  resembling  the  person 
of  the  prisoner,  had  been  recently  executed  for  a  highway  robbery,  and 
that  immediately  previous  to  the  awful  moment  of  his  fate,  he  had 
communicated  something  to  the  Rev.  Mr.  Villette,  the  chaplain  in 
ordinary  of  the  prison,  touching  the  commission  of  the  identical  rob- 
bery then  under  consideration.  He,  therefore,  submitted  to  the  court, 
that  as  Mr.  ViUette's  knowledge  u[x>n  this  subject  had  proceeded  from 
the  solemn  declaration  of  a  dying  man,  it  was  admissible  evidence  in 
favor  of  the  prisoner. 

The  Court.  It  would  be  inconsistent  with  the  rules  of  evidence, 
which  are  rules  of  justice,  to  examine  a  witness  to  the  declaration  of  a 
person  dying  under  the  circumstances  described.  The  principle  upon 
which  this  species  of  evidence  is  received  is,  that  the  mind,  impressed 
with  the  awful  idea  of  approaching  dissolution,  acts  under  a  sanction 
equally  powerful  with  that  which  it  is  presumed  to  feel  by  a  solemn 
appeal  to  God  upon  an  oath.  The  declarations,  therefore,  of  a  person 
dying  under  such  circumstances,  are  considered  as  equivalent  to  the 
evidence  of  the  living  witness  upon  oath.    But  to  examine  a  witness  to 

1  "One  who  was  an  attesting  witness  to  the  supposed  execution  of  a  bond  died  ;  and, 
after  hb  death,  an  action  was  brought  on  the  bond,  and  his  handwriting  was  proved  : 
but  I,  then  of  counsel  for  the  defendant,  was  permitted  by  Mr.  Justice  Heath  to  gi^ 
in  evidence,  that  the  attesting  witness  bad,  in  his  dying  moments,  begged  pardon  of 
heaven  for  having  been  concerned  in  foniplng  the  bond  ;  and  I  was  permitted  so  to  do,  on 
the  authority  of  the  case  of  Wright  o.  Littler,  8  Burr.  1255,  which  1  cited,  where  similar 
evidence  of  a  dying  confession  by  the  subscribing  witness  to  a  deed  was  admitted  by 
Lord  C.  J.Willes,  and  afterwards  approved  by  the  court  Mr.  Justice  Heath  admitted 
the  evidence,  on  the  ground  that  if  the  subscribing  witness  could  have  been  produced  at 
the  trial  to  prove  his  handwriting  to  the  bond,  inasmuch  as  I  might  have  croas-exaroined 
him  as  to  the  fact,  so  I  might  also  prove  his  declaration  of  the  fact,  in  contradiction  to 
the  presumption  of  a  due  execution  of  the  bond  from  the  proof  of  his  handwriting  as  a 
subscribing  witness."  Per  Lord  Ellenborough  in  Aveson  o.  Einnaiid,  6  East,  188 
(1805).  —  Ed. 


WCT.  IV.]  woodcock's  case.  355 

the  declarations  of  an  attainted  convict,  woald  be  carrj'ing  the  rule  of 
evidence  beyond  its  possible  extent,  even  if  the  person  were  alive  ;  for, 
as  an  attainted  convict,  he  could  not  have  been  admitted  to  give  tes- 
timony upon  oath,  and  the  dying  declarations  of  such  a  person  cannot, 
consistently  with  the  principles  of  Justice,  be  considered  as  better  evi- 
dence than  his  testimony  on  oath  would  have  been  if  he  had  been  alive. 
The  fact,  however,  that  a  man  resembling  the  person  of  the  prisoner 
was  executed,  may  be  given  in  evidence,  provided  it  is  confined  within 
such  time  as  to  make  it  probable  that  be  was  the  person  who  committed 
this  robbery. 

The  prisoner's  counsel  did  not  venture  to  call  any  witness  to  estab- 
bliah  that  fact ;  and  the  Jury  found  the  prisoner  guilty,^ 


WOODCOCK'S  CASE. 

At  TH8  Old  Bailkt.    1789. 
[Reported  Leach  [ith  ed.),  500.] 

At  the  Old  Bailey,  January  Session,  1789,  William  Woodcock  was 
tried  before  Lord  Chibf  Baron  Etre,  present  Mr.  Justice  Ashhurst 
and  Mr.  Serjeant  Adair,  Recorder,  for  the  wilAil  murder  of  Silvia 
Woodcock,  his  wife. 

It  appeared  in  evidence,  that  she  was  found  lying  in  a  ditch,  in  a 
narrow  lane,  called  Robinson's  Lane,  in  the  vicinity  of  Chelsea,  in  the 
county  of  Middlesex.  She  had  received  eight  wounds  about  the  head, 
face,  and  neck,  which  seem  to  have  been  inflicted  with  the  end  of  a 
blunt  instrument ;  and  was  so  exhausted  by  the  loss  of  blood  as  to  be 
apparently  dead.  The  body  was  taken  to  Chelsea  poor-house,  put 
into  a  warm  bed,  and  by  medical  assistance  restored  to  life.  In  the 
course  of  eight  hours,  she  recovered  her  senses  to  such  a  degree,  as  to 
be  enabled  to  give  a  rational  account  of  the  circumstances  by  which 
this  catastrophe  was  accompanied.  The  overseers  of  the  parish,  there- 
fore, thought  it  expedient  to  desire  the  attendance  of  a  magistrate,  for 
the  purpose  of  taking  her  information  in  legal  form.  Mr.  Read,  a  Jus- 
tice of  the  peace  for  the  county,  attended  at  the  poor-house  accordingly. 
He  found  the  informant,  who  was  a  baptized  mulatto,  and  native  of  the 
East  Indies,  in  a  state  of  perfect  rbcoUection.     He  told  her  that  he  was 

1  And  so  R.  V.  Pike,  8  C.  &  P.  6d8.  When  the  incompetency  of  a  witness  is  re- 
moyed,  his  dying  decUntions  become  admissihle.  People  v,  Sanford,  48  Cal.  29 ; 
People  V.  Chin  Hook  Sow,  51  Cal.  597  ;  State  v.  Elliott,  45  Iowa,  486  ;  Stote  v.  Bald- 
win,  15  Wash.  15.  W^^atevorjareceivable  to  affect  the  credibilitY  of  a  person's  testi- 
monv  may  be  received  to  aHecrTEatof  nia  dYinf[  declaration8.^nPnryrr  r.  U.S..  164 
r.  S.  694  ;  ijvmn  v.  reople,  173  ill.  582  ;  Kedd  v.  State,  99  Oa.  210.  Compare  State 
9.  Craine,  120  N.  C.  601 ;  Lester  v.  State,  87  Fla.  882 ;  Goodale  v.  State,  1  Oregon, 
888^  and  the  eMataboT6  cited.  —  Ed. 
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a  magistrate  come  to  take  her  examlDation,  and  admonished  her  to 
speak  the  truth ;  and  as  she  appeared  sensible  of  the  impiet}'  and 
dangers  of  falsehood,  he  administered  an  oath  to  her,  and  received  her 
information,  which  he  reduced,  in  her  own  words,  into  writing.  He 
afterwards  read  it  over  to  her  with  great  deliberation,  and  gave  it  to 
her  to  sign,  and  she  made  her  mark  on  the  paper  in  approbation  of  its 
contents.  The  magistrate  then  signed  it  himself;  and  being  proved  on 
the  trial,  it  was  read  in  evidence.  It  also  appeared  from  the  evidence 
of  the  surgeons,  that  she  died  in  about  eight-and-fortj"  hours  after  the 
examination  had  been  taken,  and  that  it  was  impossible  from  the  first 
moment  that  she  could  live  long,  but  that  although  she  retained  her 
senses  to  the  last  moment,  and  repeated  the  circumstances  of  the  ill 
usage  she  had  received,  she  never  expressed  any  apprehension,  or 
seemed  sensible  of  her  apiproaching  dissolution.  The  evidence,  inde- 
pendent of  the  information  or  declarations  of  the  deceased,  was  of  a 
very  pressing  and  urgent  nature  against  the  prisoner. 

Under  these  circumstances  a  question  arose  with  the  court,  whether 
the  evidence  which  had  been  obtained  from  the  deceased  could  legally 
be  left  with  the  jury?  The  learned  judge  therefore  stated  the  case 
to  them,  independent  of  that  evidence ;  and  then  stated  his  opinion  of 
the  admissibilitj'  of  the  examination  to  the  following  effect:  — 

Etre,  C.  B.  If  I  were  satisfied  that  the  case  was  quite  full  with- 
out the  circumstances  which  the  deceased  has  disclosed,  I  should  will- 
ingly omit  to  state  them  as  evidence  against  the  prisoner,  because  there 
is  some  difficulty  as  to  the  legality  of  their  admission.  Great  as  a  crime 
of  this  nature  must  always  appear  to  be,  yet  the  inquiry  into  it  must 
proceed  upon  the  rules  of  evidence.  The  most  common  and  ordinary 
species  of  legal  evidence  consists  in  the  depositions  of  witnesses  taken 
on  oath  before  the  jury,  in  the  face  of  the  court,  in  the  presence  of  the 
prisoner,  and  received  under  all  the  advantages  which  examination  and 
cross-examination  can  give.  But  be3'ond  this  kind  of  evidence  there 
are  also  two  other  species  which  are  admitted  by  law :  The  one  is  the 
dying  declaration  of  a  person  who  has  received  a  fatal  blow ;  the  other 
is  the  examination  of  a  prisoner,  and  the  depositions  of  the  witnesses 
who  may  be  produced  against  him,  taken  officially  before  a  justice  of 
the  peace,  by  virtue  of  a  particular  act  of  Parliament,  which  authorizes 
magistrates  to  take  such  examinations,  and  dit*eot8  that  they  shall  be 
returned  to  the  Court  of  Gaol  Delivery.  This  last  species  of  deposi- 
tion, if  the  deponent  should  die  between  the  time  of  examination  and 
the  trial  of  the  prisoner,  may  be  substituted  in  the  room  of  that  viva 
voce  testimony  which  the  deponent,  if  living,  conld  alone  have  given, 
and  is  admitted  of  necessity  as  evidence  of  the  fact.  In  the  present 
case  a  doubt  has  arisen  with  tlie  court,  to  which  doubt  I  entirely  sub- 
scribe, whether  the  examination  of  the  deceased,  taken  in  writing  at 
the  poor-house  by  Mr.  Read,  the  magistrate,  is  an  examination  of  the 
nature  I  have  last  described  ?  It  was  not  taken,  as  the  statute  directs, 
in  a  case  where  the  prisoner  was  brought  before  him  in  custody ;  the 
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prisoner  therefore  had  no  opportunity  of  contradicting  the  facts  it  con- 
tains. It  was  not  in  the  discharge  of  that  part  of  Mr.  Read's  duty  by 
which  he  is,  on  hearing  the  witnesses,  to  bail  or  commit  the  prisoner ; 
but  it  was  a  voluntary  and  extrajudicial  act,  performed  at  the  request 
of  the  overseer ;  and  although  it  was  a  very  proper  and  prudent  act,  ^ 
3'et  being  voluntary,  and  under  circumstances  where  the  justice  was 
not  authorized  to  administer  an  oath,  it  cannot  be  admitted  before  a 
Jury  as  evidence ;  for  no  evidence  can  be  legal  unless  it  be  given  upon 
oath  Judicially  taken.  But  although  we  must  strip  this  examination 
of  the  sanction  to  which  it  would  have  been  entitled,  if  it  had  been 
taken  pursuant  to  the  directions  of  the  legislature,  yet  still  it  is  the 
declaration  of  the  deceased,  signed  by  herself,  and  it  maj^  be  classed 
with  all  those  other  confirmatory  declarations  which  she  made  after  she 
had  received  the  mortal  wounds,  and  before  she  died.  Now  the  gen- 
eral principle  on  which  this  species  of  evidence  ia  sulmitteA  is.  that  they 
are  declarations  made  in  extremity,  when  the  party  ia  at  the  poin^  of 
death,  and  when  every  hope  of  this  world  is  gone ;  Wlien  every  motive  Q 
to  laisenood  is  silenced,  and  the  mind  is  induced  by  tlie  most  powerful  ^V 
considerations  to  speak  the  truth ;  a  situation  so  solemn,  and  so  awful.  ^^ 
is  considered  by  the  law  as  creating  an  oblij^ration  equal  to  that  which 
is  imposed  bj'  a  positive  oath  administered  in  a  court  of  justice.  But 
a  dimcuity  also  arises  with  respect  to  these  declarations ;  for  it  has  not 
appeared,  and  it  seems  impossible  to  find  out,  whether  the  deceased  her- 
self apprehended  that  she  was  in  such  a  state  of  mortality  as  would 
inevitabl}'  oblige  her  soon  to  answer  before  her  Maker  for  the  truth  or 
falsehood  of  her  assertions.  The  several  witnesses  could  give  no  satis- 
factory information  as  to  the  sentiments  of  her  mind  upon  this  subject. 
The  surgeon  said,  that  she  did  not  seem  to  be  at  all  sensible  of  the 
danger  of  her  situation,  dreadful  as  it  appeared  to  all  around  her ;  but 
lay,  submitting  quietly  to  her  fate,  without  explaining  whether  she 
thought  herself  likely  to  live  or  die.  Upon  the  whole  of  this  difficulty, 
however,  my  Judgment  is,  that  inasmuch  as  she  was  mortally  wounded, 
and  was  in  a  condition  which  rendered  almost  immediate  death  inevi- 
table; as  she  was  thought  by  every  person  about  her  to  be  dying,  though 
it  was  difficult  to  get  from  her  particular  explanations  as  to  what  sh^ 
thought  of  herself  and  her  situation ;  her  declarations,  made  undorl 
these  circumstances,  ought  to  be  considered  by  a  Jury  as  being  madef 
under  the  impression  of  her  approaching  dissolution  ;  for,  resigned  as 
she  appeared  to  be,  she  must  have  felt  the  hand  of  death,  and  must 
have  considered  herself  as  a  dying  woman.  She  continued  to  repeat^ 
rationally  and  uniformly,  the  facts  which  she  had  disclosed  from  the 
moment  her  senses  returned,  until  her  tongue  was  no  longer  capable 
of  performing  its  office.  Declarations  so  made  are  certainly  entitled 
credit ;  they  ought  therefore  to  be  received  in  evidence :  but  the  degree 
of  credit  to  which  they  are  entitled  must  always  be  a  matter  for  the 
sober  consideration  of  the  jury,  under  all  the  circumstances  of  the  cac 
His  Lordship  then  left  it  with  the  Jury  to  consider,  whether  the  deceased 
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was  not  in  fact  nnder  the  apprehension  of  death,  though  she  did  not 
seem  to  expect  immediate  dissolution ;  and  said,  that  if  they  were  of 
opinion  that  she  was,  then  the  declarations  were  admissible ;  but  that 
if  they  were  of  a  contrary  opinion,  they  were  not  admissible. 

The  prisoner  was  oonTicted,  and  executed  on  Monday,  19th  January^ 
1789.1 


WILSON  V.  BOEREM. 
Supreme  Court  of  Judicature  of  the  State  of  New  York.    1818. 

[Beported  15  Johns,  286.] 

This  was  an  action  of  assumpsit,  on  a  promissory  note  for  $305.35, 
payable  in  ninety  days,  drawn  by  Thomas  Shieffelin,  in  favor  of  the 
defendant,  by  whom  it  was  indorsed  to  Josiah  Brown,  Jr.,  and  by  him 
to  the  plaintiff.  The  cause  was  tned  before  Mr.  J.  Van  Ness,  at  the 
New  York  sittings,  in  December,  1816. 

The  note,  indorsements,  demand  of  payment,  and  notice,  having 
been  proved  on  the  part  of  the  plaintiff,  the  defendant  produced  wit- 
nesses to  prove  that  the  note  was  indorsed  by  Brown  and  the  defend- 
ant, for  the  accommodation  of  Shieffelin,  and  delivered  to  the  plaintiff 
by  Brown,  for  the  purpose  of  being  discounted  by  him,  but  that  he  had 
never  paid  anything  on  account  of  the  note,  and  had  pledged  it  to  one 
Simmons  for  his  own  debt.  The  defendant's  counsel,  in  order  further 
to  make  out  the  defence,  offered  to  prove  the  dying  declarations  of 
Brown,  in  relation  to  the  note.     The  evidence  was  objected  to  by  the 

(plaintiff*s  counsel,  but  the  judge  ruled  that  the  declarations  of  Brown, 
in  extremis,  were  admissible,  as  to  all  such  facts  as  he  would  be  com- 
petent to  prove,  if  then  living  and  present  Accordingly,  his  wife, 
Susan  Brown,  was  called,  who  testified  that  her  husband  died  of  a  con- 
sumption, of  which  he  had  been  ill  for  some  time ;  that  after  he  consid- 
ered  himself  a  dying  man,  and  his  recovery  hopeless,  he  in  conversation 

1  In  the  case  of  Thomas  John,  charged  with  murder  (1  East,  PI.  Cr.  8.57-378,  "  The 
Mudges  ...  at  a  conference  in  Easter  Term,  1790,  aU  agreed,  that  it  ought  not  to  be  left 
'to  the  jury  to  say  whether  the  deceased  thought  she  was  dying  or  not ;  for  that  must 
be  decided  by  tie  judge  before  he  receives  the  evidence.  And  if  a  dying  person 
either  declared  that  he  knows  his  danger,  or  it  is  reasonably  to  be  inferred  from  the 
wound  or  state  of  illness  that  he  was  sensible  of  his  danger,  the  declarations  are  good 
evidence."  See  also  B.  v.  Bucks,  1  Starkie,  Rep.  p.  622,  and  supra,  li5,  148  n. 
Compare  Bush  v.  State,  84  S.  E.  Rep.  298  (Ga.  1899),  where,  in  sustaining  exceptions, 
the  court  (Little,  J.)  said  :  "  Notwithstanding  the  admission  by  the  court  of  the  alleged 
dying  declarations  on  the  preliminary  evidence  submitted,  yet  it  was  for  the  jury, 
in  passing  upon  the  value  and  weight  of  this  evidence,  to  detennine  whether  the 
deceased  was  in  artieulo  mortis^  and  conscious  of  his  condition  at  the  time  they  were 
made.  If  they  should  be  of  the  opinion  that  he  was  in  the  article  of  death  when  they 
^were  made,  but  not  conscious  of  his  condition,  then,  notwithstanding  the  admission, 
they  should  reject  the  evidence  as  dying  declarations."  —  £d. 
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with  her,  when  alone,  told  her  that  the  note  had  been  drawn  and  in- 
dorsed for  the  purpose  of  getting  it  discounted  for  ShiefFeliu ;  that  he 
had  delivered  it  to  the  plaintiff,  and  charged  him  with  wrongfully  con- 
yertiug  it  to  his  own  use,  by  pledging  it  for  a  debt,  and  that  the  plain- 
tiff had  never  paid  him  anything  for  the  note.  The  witness  also 
stated,  that  her  husband  died  about  a  week  after  this  conversation ; 
that  no  physician  or  clergyman  had  been  with  him,  near  the  time  that  it 
took  place,  and  that  he  had  afterwards  walked  about  the  room.  Charles 
L.  H.  Shieffelin,  the  son  of  the  maker  of  the  note,  testified  that  Brown 
died  on  a  Friday,  and  that  on  the  Sunday  preceding,  he  called  to  see 
him ;  that  Brown  then  considered  himself  a  dying  man,  and  was  con- 
fined to  his  bed,  and  that  he  gave  him  the  same  account  of  the  note  as 
he  had  given  to  the  preceding  witness.  Thomas  Shieffelin,  the  maker 
of  the  note,  also  testified,  that  he  called  to  see* Brown,  who  said,  that 
the  doctor  had  given  him  over,  and  made  the  same  statement  to  this 
witness.  Testimony  was  produced  on  the  part  of  the  plaintiff,  to  repel 
this  defence,  which  it  is  unnecessary  to  notice. 

The  judge  charged  the  jury,  that  if  they  believed  the  note  in  question 
had  been  drawn  and  indorsed  for  the  special  purpose  stated  by  the  wit- 
nesses on  the  part  of  the  defendant,  and  that  this  was  known  to  the 
plaintiff  when  he  tooll  it,  and  if  they  also  were  satisfied  that  the  note 
had  never  been  negotiated  for  a  valuable  consideration  to  the  plaintiff, 
but  that  it  had  been  left  with  him  by  Brown  merely  to  raise  money  for 
the  benefit  of  Shieffelin,  that  then  they  ought  to  find  for  the  defendant, 
otherwise  for  tlie  plaintiff.  The  jury  found  a  verdict  for  the  defend- 
ant, which  the  plaintiff  now  moved  to  set  aside,  and  that  a  new  trial 
be  granted. 

Mr.  Sampson^  for  the  plaintiff.  •  .  .  Mr.  Van  Wi/ck,  contra. 

Thompson,  C.  J.,  delivered  the  opinion  of  the  court.  Assuming  that 
Brown  would  have  been  a  competent  witness,  had  he  been  living,  and 
admitting  that  he  was  in  extr&niis  when  the  declarations  were  made 
which  were  received  in  evidence  (of  which,  however,  there  is  very  great 
doubt),  the  only  question  in  the  case  is,  whether  such  declarations  were 
at  all  admissible.  No  case,  either  in  tlie  English  courts  or  in  our  own, 
has  fallen  under  my  observation,  where  such  evidence  has  been  ad- 
mitted in  a  civil  suit  Snch.test'nf^ny  jp  inr^nyRiatPnt  with  twn  fi^ndA- 
mental  rules  in  the  law^of  evidence.  It  is  mere  hearsay,  not  under 
patht  and  no  opportunity  is  given  for  crosa-examination  :  and  writers  on 
the  law  of  evidence  have,  I  apprehend,  either  fallen  into  a  mistake,  oy 
been  a  little  unguarded,  in  laving;  down  the  mle  relative  to  tha  fldmia- 
sion  of  the  dying  declaration  of  a  person,  even  in  criminal  cases.  Phil- 
lips,  in  his  Treatise  (p.  200),  says  such  evidence  is  constantlj-  admitted 
in  criminal  prosecutions,  and  is  not  liable  to  the  common  objection 
against  hearsay  evidence.  If  he  means  to  be  understood,  that  this  is  a 
general  rule  of  evidence  in  criminal  prosecutions,  he  is  not  supported 
by  any  adjudged  case.  It  is,  I  apprehend,  confined  to  the  single  case 
of  homicide ;  and  so  it  seems  to  be  considered  by  East,  in  his  Grown 
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Law  (vol.  1|  p.  258).  ^^  Besides,"  saj's  he,  ^<  the  asaal  evidence  of 
guilt  in  general  cases  of  felon}*,"  there  is  one  kind  of  evidence  more 
peculiar  to  the  case  of  homicide,  which  is  the  declaration  of  the  de- 
ceased, after  the  mortal  blow,  as  to  the  fact  itself,  and  the  party  by 
whom  it  was  committed.  Evidence  of  this  sort  is  admissible,  in  this 
case,  on  the  fullest  necessity,  l^r  it  oflens  happens,  that  there  is  no 
third  person  present  to  be  an  eve-witness  to  the  fact,  anci  the  usnal 

itne8s^j>n  occaUlM  61'  other  felonies^ namely ^  the  party  in jnpd  himself, 
is  got  rid  of.  Whatever  might  have  been  the  ground  on  which  this 
kmd  of  evidence  was  first  admitted,  in  cases  of  homicide,  we  find  it  has 
long  been  an  established  rule  in  such  cases,  and,  I  may  say,  in  such 
cases  only.  For  wherever  this  rule  is  recognized  by  elementary  writers, 
the  cases  referred  to  in  support  of  it  will  be  found  to  be  those  of  homi- 
cide only.  Stra.  499  ;  2  Leach,  569,  638 ;  12  Vin.  118  ;  1  East's  C.  L. 
853.  Baron  Ejtc,  in  Woodcock's  Case^  considera  it  an  exception  to 
the  general  rule,  which  requires  that  witnesses  should  be  examined  in 
open  court  on  oath,  and  an  opportunit}'  affoi*ded  for  cross-examination. 

Phillips  (p.  201),  in  treating  of  this  rule  in  criminal  proceedings,  says, 
the  same  kind  of  evidence  is  admissible  in  civil  cases,  as  well  as  in 
trials  for  muixicr.^  But  he  is  not  supported  by  anv  of  the  cases  referred 
to,  or  by  any  other  adjudged  cases  that  I  have  found.  Wrig/U  ex  dem. 
Clymer  v.  Littler^  8  Burr.  1244, 1  Wm.  Blacks.  345,  has  been  urged  in 
support  of  this  rule.  But  a  recurrence  to  the  facts  will  show  that  the 
circumstances  of  that  case  were  special  and  peculiar ;  and  the  admis- 
sion of  the  declaration  of  Medlicott  was  not  supported  under  this  rule. 
...  I  think  it  may  safely  be  afiSrmed,  that  no  such  rule  of  evidence  in 
civil  cases  is  to  be  found  in  practice  in  the  English  courts ;  with  us  there 
certainly  is  none  such,  and  wherever  it  has  been  in  any  measure  alluded 
to,  it  has  uniformly  been  with  disapprobation.  That  the  question  is 
still  open  with  us,  appears  from  the  case  of  Jackson  v.  Vredenburgh, 
1  Johns.  Rep.  163,  where  it  is  said,  that  it  will  be  unnecessarj^  to  de- 
termine whether,  under  any  and  what  circumstances,  the  declarations  of 
a  competent  witness,  in  articulo  mortis^  can  be  introduced  as  legal  evi- 
dence in  a  civil  cause.  In  Jackson  v.  Kniffen^  2  Johns.  Rep.  35,  Mr. 
Justice  Livingstone  says,  if  the  declarations  of  dying  persons  are  ever  to 
be  received  in  evidence  (on  which,  if  res  integra,  much  might  be  said), 
yet,  in  civil  cases,  they  never  should  be  admitted.  In  Capron  v.  Austin^ 
7  Johns.  Rep.  96,  it  is  said,  that  the  law  requires  the  sanction  of  an  oath 
to  all  parol  testimon3\  It  never  gives  credit  to  the  bare  assertion  of 
any  one,  however  high  his  rank,  or  pure  his  morals  ;  and  it  is  fairly  to 
be  inferred  from  this  case,  that  the  court  meant  to  say,  that  declarations 
m  extremis  were  inadmissible  evidence,  except  in  the  single  case  of 

» homicide.  Having  an  opportunity  to  cross-examine  a  witness  is  a  high 
and  important  right,  and  ought  not  to  be  violated,  except  from  the 

^  Dying  declarations  were  stated  to  he  generally  admi&sible,  in  civil  cases,  as  well 
as  criminal,  in  the  text-books  on  evidence  of  the  early  part  of  this  century  ;  as  McNally 
(1802),  Swift,  the  first  American  treatise  (1810),  and  Phillips  (1814).  —  Ed. 
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most  imperious  necessity ;  and  I  am  persaaded,  that  neither  principle  ll 
nor  policy  requires  the  adoption  of  any  such  rule  of  evidence  in  civil  || 
cases.    The  dying  declaration  of  Brown^  in  the  case  before  us,  ought 
not,  therefore,  to  have  been  admitted  in  evidence.     The  verdict  must, 
accordingly,  be  set  aside,  and  a  new  trial  awarded  with  costs  to  abide 
the  event.  Judgment  reversed* 


In  The  Xing  v.  Mead,  2  B.  &  C.  605  (1824),  the  defendant  was  in- 
dicted for  perjury,  and  at  the  Middlesex  Sittings  after  Michaelmas 
Term,  1822,  before  Abbott,  C.  J.,  was  found  guilty.  In  Hilary  Term, 
1823,  a  rule  for  a  new  trial  was  obtained  by  the  Attorney-General,  on 
the  ground  of  the  verdict  having  been  against  the  weight  of  evidence, 
and  upon  afQdavits. 

2>.  JF.  Jones  and  ChiUy  now  showed  cause,  and  amongst  others, 
tendered  affidavits,  stating  a  dying  declaration  of  James  Law,  the 
prosecutor,  who  was  shot  by  the  defendant  after  the  conviction.  The 
perjury  assigned,  and  of  which  the  defendant  was  convicted,  consisted 
in  Mead's  swearing,  upon  the  trial  of  an  information  in  the  Exchequer, 
that  Law  had  been  present  at  and  engaged  in  a  smuggling  transaction, 
at  a  place  called  the  Salt  Pans,  in  the  parish  of  Scalby,  in  the  county 
of  York,  on  the  20th  August,  1820,  and  upon  the  trial  of  which  infor- 
mation Law  was  acquitted.  The  dying  declaration  of  Law,  after  giving 
an  account  of  the  circumstances  under  which  he  was  shot  by  Mead, 
proceeded  to  negative  his  having  been  present  at,  or  having  had  any 
concern  whatever  in,  the  smuggling  transaction  deposed  to  by  Mead  in 
the  Court  of  Exchequer. 

The  Attorney' General  J  Clarke,  Oumey,  and  Walton  objected  to 
these  affidavits  of  the  dying  declaration  being  received.  .  .  . 

Abbott,  C.  J.  We  are  all  of  opinion  that  the  evidence  cannot  be 
received.  In  the  case  before  Mr.  Justice  Heath,  the  declaration 
amounted  to  a  confession  by  the  party  himself  of  a  very  heinous  of- 
fence which  he  had  committed.^  The  same  observation  applies  to  the 
case  of  Wright  y.  Littler.  Here,  the  dying  declaration  of  Law  was 
for  the  purpose  not  of  accusing,  but  of  clearing  himself.  It  there- 
fore falls,  not  within  the  exception  on  which  those  decisions  proceeded, 
but  within  the  general  rule,  that  evidence  of  this  description  is  only 
admissible  where  the  death  of  the  deceased  is  the  subject  of  the 
charge,  and  the  circumstances  of  the  death  the  subject  of  the  dying 
declaration.'  The  affidavits  were  rejected, 

1  Supra^  854  n.  —  Ed. 

'  The  tame  point  was  roled  in  Rez.  v.  Hutchinson  tried  before  Bayley,  J.,  at  the 
Durham  Spring  Aasizes,  1822.  The  prisoner  was  indicted  for  administering  savin  to  a 
woman  pregnant,  but  not  quick  with  child,  with  intent  to  procure  abortion.  The 
woman  was  dead,  and  for  the  prosecution,  evidence  of  her  dying  declaration  tipon  the 
subject  was  tendered.  The  learned  judge  rejected  the  evidence,  observing  tliat,  although 
the  declaration  might  relate  to  the  cause  of  the  death,  still  such  declarations  were  ad- 
missible in  those  cases  alone  where  the  death  of  the  party  was  the  subject  of  inquiry. 
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Exchequer.     1836. 
[Reported  \  M,  ^  W,  615.*] 

Alexander  and  W.  H.  Watson  [for  the  plaintiff]^  showed  cause. 

Cresstoell^  Sir  O,  jDewin,  and  Addison^  contra. 

The  judgment  of  the  court  was  now  delivered  by 

Parke,  B.  This  was  an  action  on  a  covenant  in  a  mortgage  deed^ 
to  which  there  was  a  plea  of  non  estfactumy  tried  before  Lord  Abinger 
at  the  last  Summer  Assizes  for  the  County  of  Durham. 

A  man  named  M'Cree,  who  on  the  face  of  the  instrument  appeared 
to  be  the  subscribing  witness,  being  dead,  the  execution  of  the  deed 
was  proved  in  the  usual  way,  by  evidence  of  his  handwriting,  and  the 
identity  of  the  defendant  was  shown  by  proof  of  his.  Mr.  Cresswell, 
for  the  defendant,  offered  in  evidence  declarations  of  M'Cree,  of  facts 
tending  to  prove  that  the  deed  was  a  foi^ery.  Lord  Abinger  rejected 
them,  and  on  a  motion  in  the  following  term,  a  rule  nUi  for  a  new  trial 
was  granted,  which  has  since  been  argued,  and  the  court'  have  taken 
time  to  consider  the  question,  which,  like  all  others  relating  to  the  rules 
of  evidence,  is  important  We  who  heard  the  ai^ument  are  all  of 
opinion  that  the  evidence  was  properly  rejected. 

The  general  rule  is  that  hearsay  evidence  is  not  admissible  as  proof 
of  a  fact  which  has  been  stated  by  a  third  person.  This  rule  has  been 
long  established  as  a  fundamental  principle  of  the  law  of  evidence ;  but 
certain  exceptions  have  also  been  recognized,  some  from  very  early 
times,  upon  the  ground  of  necessity  or  convenience.  The  simple  ques- 
tion for  us  to  decide  is  whether  such  a  declaration  as  this  be  one  of  the 
allowed  exceptions  to  the  general  rule. 

As  the  plaintiff,  upon  its  appearing  that  the  supposed  subscribing 
witness  was  dead,  was  at  liberty  to  give  secondary  evidence  of  the  exe- 
cution of  the  deed,  and  for  that  purpose  proved  the  handwriting  of  that 
witness  in  the  attestation  (which  raises  a  presumption  of  the  due  execu- 
tion, otherwise  the  name  could  not  have  been  placed  there),  there  can 
be  no  doubt  but  that  the  defendant  might  also  on  his  part  give  evideuce 
to  rebut  that  presumption  by  the  proof  of  any  material  fact  tending  to 
show  that  the  deed  was  not  so  executed :  such,  for  instance,  as  the  ab- 
sence of  the  alleged  attesting  witness  from  the  place  where  the  deed  was 
stated  to  have  been  signed  at  the  time.  But  the  question  is,  whether 
he  is  to  be  permitted  to  rebut  this  presumption,  not  by  evidence  of 
facts,  proved  in  the  ordinary  way,  but  proved  by  declarations  of  the 
subscribing  witness  ?  Is  evidence  of  what  the  subscribing  witness  has 
said  admissible? 

1  The  stotement  of  facts  is  omitted. 

s  Lord  Abinqsb,  C.  B.,  Pabxs,  B.,  Bolland,  B.,  and  Gubnet,  B. 
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It  was  contended  on  the  argument  that  it  was^  and  that  it  formed  an 
exception  to  the  general  rale,  and  on  two  grounds ;  one  of  them,  which 
I  shall  mention  first,  in  order  to  dispose  of  it,  was,  that,  as  the  plain  tiff  ^"^  'I  ^^ 

j,  evinced  bv  Lis  sig^Q^  * 


nsed  the  declaration  of  th^  aahi^nribing  witness 
nature,  to  prove  the  execation,  the  defendant  might  us^  ^"y  ^**f:]'"^«'^'^" 
ortbe  same  witness  to  disprove  it.  TJie  answer  to  this  argument  is, 
tnai  evidence  oi  ilie  Handwriting  in  the  attestation  is  not  used  as  a 
declaration  by  the  witness,  but  to  show  the  fact  that  he  put  his  name 
in  that  place  and  manner,  in  which  in  the  ordinary  course  of  business 
he  wotild  have  done,  if  he  had  actually  seen  the  deed  executed.  A 
statement  of  the  attesting  witness  by  parol,  or  written  on  any  other 
document  than  that  offered  to  be  proved,  would  be  inadmissible.  The 
proof  of  actual  attestation  of  the  witness  is,  therefore,  not  the  proof  of  a 
declaration,  but  of  a  fact 

The  other  ground,  and  the  principal  one,  on  which  the  most  reliance  /0\ 
was  placed,  was,  that  it  was  in  the  nature  of  a  substitute  for  the  loss  of  ^^ 
the  benefit  of  the  cross-examination  of  the  subscribing  witness,  if  he 
had  been  alive  and  personally  examined ;  by  which  either  the  fact  con-> 
fessed  would  have  been  proved,  or  if  not,  the  witness  would  have  been 
liable  to  be  contradicted  by  proof  of  his  admission ;  and  it  was  con- 
tended that  every  declaration  was  admissible  which  might  have  been 
given  in  evidence  to  impeach  the  credit  of  the  witness  himself  on  his 
personal  examination. 

Let  us  inqnire  what  the  authorities  are  in  support  of  this  exception. 
If  we  should  find  them  numerous,  and  of  long  standing,  we  should  be 
bound  to  give  effect  to  them,  though  we  might  doubt  the  policy  of  in* 
troducing  such  a  departure  from  the  established  rule ;  if  we  find  them 
few,  and  of  comparatively  recent  origin,  and  not  supported  by  the  de- 
liberate judgment  of  any  court,  we  ought  not  to  sanction  the  introduc- 
tion of  such  an  exception,  especially  if  its  convenience  and  practical 
utility  be  of  a  doubtful  nature.  ^ 

The  first  case  referred  to  is  that  of  Wright  v.  Zittler,  in  which  it  ap-     /  v/  T 
peared  that  a  witness  for  the  plaintiff,  on  his  cross-examination  by  the     ^  V  ^ 
defendant's  counsel,  stated  that  the  subscribing  witness  to  an  instrn*         ^. 
ment,  the  validity  of  which  as  a  will  formed  a  part  of  the  defendant's        / 
case,  acknowledged  in  his  last  illness,  on  producing  as  a  true  docu-      / 
ment  a  prior  will  which  he  had  in  his  custody,  that  the  instrument  in     / 
question  was  forged  by  himself.    No  objection  was  taken  to  the  evidence    / 
at  the  trial    On  a  motion  for  a  new  trial,  the  whole  case  was  fully    J 
discussed,  and  the  application  was  refused  on  several  grounds.  ...        ^ 

From  this  report  it  is  clear  that  Lord  Mansfield  by  no  means  lays 
down  distinctly  as  an  established  rule  of  evidence,  that  such  a  declara- 
tion, even  when  made  in  extremis^  is  admissible.  If  it  had  been  in  his 
opinion  a  rule  of  law,  tliat  such  statements  were  evidence,  it  is  not 
likely  that  he  would  have  assigned  so  many  other  reasons  for  refusing  a 
new  trial ;  and  if  we  look  at  the  report  of  the  same  case  in  Sir  William 
Blackstone's  Reports,  that  impression  is  confirmed ;  for  his  Lordship  is 


"1/ 
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stated  to  have  declared  distinctly,  that  do  general  mle  could  be  drawn 
from  it,  and  that  unless  manifest  injustice  had  been  done  in  the  whole 
case,  there  was  no  ground  for  a  new  trial.  On  the  authority  of  this 
case,^  Mr.  Justice  Heath,  at  Nisi  Prius,  admitted  evidence  that  the 
attesting  witness  in  his  dying  moments  begged  pardon  of  Heaven  for 
having  been  concerned  in  forging  the  bond  or  will ;  and  Lord  Elien« 
borough,  who  states  that  decision,  and  apparently  with  approbation, 
twice,  in  6  East,  195,  and  1  Camp.  211,  says,  that  it  was  admitted  on 
the  ground,  that  as  the  subscribing  witness  might  have  been  cross- 
examined  as  to  the  fact,  his  declaration  of  the  fact  might  have  been 
proved  in  contradiction  to  the  presumption  of  a  due  execution  of  the 
bond  from  the  proof  of  the  handwriting  of  the  subscribing  witness ;  and 
he  also  adds,  that  the  propriety  of  the  reception  of  the  evidence  was 
not  questioned. 

This  ruling  of  Mr.  Justice  Heath  was  also  referred  to  by  Mr.  Justice 
Bay  ley  in  Doe  v.  Ridgway^  where  he  saj-s  ^^  that  the  case  of  the  sub- 
scribing witness  seems  to  be  founded  on  the  principle  that  the  defendant 
ought  not  to  be  deprived  of  the  advant^e  of  such  evidence  of  contra- 
diction by  the  death  of  the  witness." 

Such  is  the  state  of  the  authorities  on  this  subject,  which  are  very 
limited  indeed  in  point  of  number :  and  when  it  is  considered  in  how 
qualified  a  manner  the  opinion  of  Lord  Mansfield,  the  origin  and  foun- 
dation of  the  others,  is  expressed ;  and  when  it  is  recollected  that  both 
then  and  at  the  time  of  the  Nisi  Prius  trial  before  Mr.  Justice  Heath, 
an  opinion  prevailed  (which  is  now  properly  exploded),  that  any  decla- 
ration in  extremis  was  admissible,  on  the  ground  that  the  solemnity  of 
the  occasion  was  equivalent  to  a  declaration  on  oath,  which  considera- 
tion certainly  had  an  influence  on  the  mind  of  Lord  Mansfield  at  least, 
it  is  impossible  to  say  that  there  is  any  such  weight  of  authority,  how- 
ever great  our  respect  for  the  eminent  judges  whose  names  have  been 
mentioned,  as  to  induce  us  to  hold  that  this  case  is  established  and 
recognized  as  an  exception  from  the  great  principle  of  our  law  of  evi- 
dence, that  facts,  the  truth  of  which  depends  on  parol  evidence,  are  to 
be  proved  by  testimony  on  oath. 

If  we  had  to  determine  the  question  of  the  propriety  of  admitting  the 
proposed  evidence,  on  the  ground  of  convenience,  apart  from  the  con- 
sideration of  the  expediency  of  abiding  b}'  general  rules,  we  should  say 
that  it  was  at  the  least  ver}*  doubtful,  whether,  generally  speaking,  it 
would  not  cause  greater  mischief  than  advantage  in  the  investigation  of 
truth.  An  extreme  case  might  occur,  as  there  seems  to  have  done  be- 
fore Mr.  Justice  Heath,  where  the  exclusion  of  evidence  of  a  death- bed 
declaration  would  probably  have  been  the  exclusion  of  one  mode  of  dis- 
covering the  truth.  The  same  may  perhaps  be  said  of  all  solemn  as- 
sertions in  extremis  by  deceased  witnesses.  But,  on  the  other  hand, 
if  any  declarations  at  any  time  from  the  mouth  of  subscribing  witnesses 

1  Supra,  854  n.  —Ed. 
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who  are  dead  are  to  be  admitted  in  evidenoe  (and  yoa  cannot  stop  short 
of  that,  for  no  one  contends  that  the  exception  is  to  be  confined  to 
death-bed  declarations,  and  if  so  confined,  the  evidence  would  be 
inadmissible  in  the  present  case),  the  result  wonld  be  that  the  se- 
curity of  solemn  instruments  would  be  much  impaired.  The  rights 
of  parties  under  wills  and  deeds  wonld  be  liable  to  be  affected  at 
remote  periods,  by  loose  declarations  of  attesting  witnesses,  which 
those  parties  would  have  no  opportunity  of  contradicting,  or  explaining 
by  the  evidence  of  the  witnesses  themselves.  The  party  impeaching 
the  validity  of  the  instrument  would,  it  is  true,  have  an  equivalent  for 
the  loss  of  his  power  of  cross-examination  of  the  living  witness ;  but  the  II 
party  supporting  it  would  have  none  for  the  loss  of  his  power  of  re-  I* 
examination.  We  cannot  help  feeling,  therefore,  that  it  is  at  least  very 
doubtful  whether  the  establishment  of  such  an  exception  would  be 
productive  of  any  advantage ;  and  when  the  great  benefit  to  the  adminis- 
tration of  justice,  of  abiding  by  general  rules,  and  acting  upon  general 
principles,  is  taken  into  consideration,  we  feel  no  doubt  but  that  it  would 
be  inexpedient  to  sanction  this  additional  exception  to  the  established 
rule  of  evidence.  We  therefore  think  the  rule  for  a  new  trial  must  be 
discharged.  Hide  discharffed.^ 


In  B.  V.  Bakery  at  the  York  Assizes  in  1837  (2  M.  &  Rob.  53),  on 
an  indictment  for  poisoning  John  King,  the  poison  was  administered 
in  a  cake  which  the  deceased  ate  for  breakfast,  immediate!}'  after  which 
he  was  taken  ill,  and  told  his  son  not  to  eat  the  remainder  of  the  cake. 
His  maid-servant,  who  was  present  (and  had  made  the  cake),  said  that 
she  was  not  afhiid  of  it,  and  thereupon  she  did  eat  of  it,  and  was  in 
consequence  poisoned,  and  speedily  died.  Her  dying  declarations 
(made  after  she  knew  of  her  master,  J.  King's  death,  and  while  she  was 
conscious  of  her  own  approaching  death),  as  to  the  manner  in  which 
she  had  made  the  cake,  and  that  she  had  put  nothing  bad  in  it,  and 
that  the  prisoner  was  present  eating  his  breakfast  at  one  end  of  the 
table  while  she  was  making  the  cake  at  the  other  end  of  it,  having  been 
tendered  in  evidence  on  the  part  of  the  prosecution, 

DundaSy  for  the  prisoner,  objected  that  the  declarations  were  not  ad- 
missible in  evidence  against  him.  He  submitted  that  the  only  person 
whose  dying  declarations  could  be  received  in  evidence  against  the 
prisoner  was  the  party  whose  death  formed  the  subject  of  inquiry  at 
the  trial.    Here,  the  jury  were  impanelled  to  inquire  into  the  cause  of 

^  See  the  remarks  on  this  case  of  a  brilliant  bnt  inexact  writer,  in  J.  G.  Phlllimore'a 
History  and  Principles  of  ths  Law  of  Evidence,  590-692 :  "Another  decision  which, 
besides  the  presnonption  that  it  exhibits  in  overruling  a  decision  of  Lord  Mansfield, 
precisely  on  the  point  where  that  illnstrious  jndge  was  most  inynlnerable,  is  perhaps 
tho  most  remarkable  proof  of  inyeterate  narrowness  and  thoroughly  unphilosophical 
habits  of  thought  that  the  volumes  of  Meeson  and  Webby,  fruitful  as  they  are  in 
specimens  of  such  really  indigenous  qnalities,  can  supply.  I  allude  to  the  case  of 
Stobart  v.  Diyden."  — So. 
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the  death  of  John  King,  and  not  into  the  cause  of  the  death  of  the 
maid*Bei*vant  The  rule  had  always  been  striotly  adhered  to.  He 
cited  Eex  v.  Hutchinson^  2  B.  &  C.  608  n.,  where  the  piisoner  was  in- 
dicted for  administering  savin  to  a  pregnant  woman,  with  intent  to  pro- 
cure abortion.  The  woman  being  dead,  evidence  of  her  dying  declara- 
tions, being  tendered  for  the  prosecution,  was  rejected  by  Bajiey,  J., 
because  the  woman's  death  was  not  the  subject  of  inquiry. 

CoLTMAX,  J.,  after  consulting  Parke,  B.,  expressed  himself  of  opin- 
ion, that,  as  it  was  all  one  transaction,  the  declarations  were  admis- 
sible, and  accordingly  allowed  them  to  go  to  the  jury ;  but  he  said  he 
would  reserve  the  point  for  the  opinion  of  the  judges.^       AcquiUdL 

In  JS.  V.  Morgan^  at  the  Kent  Assizes,  in  1875  (14  Ck>x,  C.  C.  337), 
there  was  an  indictment  for  murder  at  ShomclifTe.  The  prisoner  and 
the  deceased  were  soldiersy  in  the  same  hut,  about  nine  o'clock  at 
night,  there  being  no  one  else  in  the  hut  but  another  soldier,  dead 
drunk  in  bed,  and  two  boys,  both  of  whom  the  prisoner  sent  away  on 
different  pretexts  ;  so  that  he  was  virtually  alone  with  the  deceased,  who 
almost  immediately  afterwards  was  seen  coming  out  with  his  throat  cut 
quite  to  the  back  of  the  neck,  so  that  he  could  not  speak  while  in  that 
state.  Onl}'  a  few  minutes,  before  death,  and  while  he  was  dying,  he 
wrote  a  statement  as  to  who  had  done  the  act  JBiron,  in  stating  the 
case  for  the  prosecution,  referred  to  this  statement,  but  being  aware 
that  its  admissibility  would  be  disputed,  he  did  not  state  what  it  was. 

The  first  witness,  the  man  who  saw  the  deceased  coming  staggering 
out  of  the  hut  with  his  throat  cut,  stated  that  while  sitting  down  he 
wrote  a  paper  —  produced.  The  learned  judge  said,  before  it  was 
offered  in  evidence  it  would  be  proper  to  receive  all  the  evidence  as 
to  the  circumstances  of  the  case,  for,  in  determining  whether  it  was 
admissible,  he  should  have  to  consider  all  the  circumstances,  one  of 
which  would  be  the  time  when  the*  man  died. 

The  witness  stated  that  the  deceased  had  to  be  held  up,  that  he  could 
not  speak,  nor  even  hold  his  hand  up  steadily,  and  that  though,  when 
the  prisoner  was  brought  in,  the  deceased  pointed  with  his  hand  to  him, 
and  held  up  his  arm  as  well  as  he  could,  ^'  it  shook  so  that  he  could 
not  hold  it  steadily,  and  had  to  let  it  fall."  He  was  '^  very  much  ex- 
hausted," and  ''  was  bleeding  fearfully  f^om  the  throat."  A  man  had 
to  hold  his  arm  '^  round  him  to  keep  him  up."  ^'  He  motioned  for 
paper,  and  wrote  on  it"  Almost  immediately  afterwards,  in  three  or 
four  minutes,  the  doctor  came,  and  the  deceased  died  about  five  or  six 
minutes  after  he  came ;  so  that,  according  to  the  evidence,  the  deceased 
died  witliin  ten  minutes  after  he  wrote  the  paper. 

The  surgeon  stated  that  he  was  called  to  the  hut  ^'  a  few  minutes 

1  And  BO  State  v.  Terrell,  12  Btch.  (S.  C.)  821;  State  v.  Wilaon,  28  La.  Ann.  568. 
Bat  compare  Brown  v.  Com.,  78  Pa.  St  821;  State  o.  Weatiidl,  49  Iowa,  828;  Krebs  ii 
Stat^  8  Tez.  App.  848.  — £d. 
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after  niQe  o'clock,"  and  found  tbe  deceased  Bitting,  supported  bj-  two 
men,  bleeding  profusely  from  the  throat,  his  whole  dress  covered  with 
blood.  He  found  it,  he  said,  impossible  to  stop  the  flow  of  blood,  the 
wound  was  so  extensive,  severing  all  the  chief  blood-vessels  of  the  neck 
on  the  right  side.  '*  Nothing/'  he  said,  ''could  save  him;  he  was 
dying ;  indeed  when  I  saw  him  his  eyes  were  already  assuming  a  glassy 
stare,  and  he  was  becoming  unconscious,  —  the  immediate  precursors 
of  death.''  He  lived  only  a  few  minutes  —  from  five  to  six  minutes  — 
after  the  doctor  came,  and  he  came  ''  almost  immediately,"  after  the 
paper  was  written.  ''  The  windpipe  was  quite  severed ;  the  bones  of 
the  neck  were  exposed."  In  short,  it  appears  tha.t  the  man's  head  was 
all  but  off,  and  was  held  on  chieflj*  by  the  vertebrae  of  the  neck. 

On  this  evidence,  Biron  tendered  the  paper  in  evidence. 

Normanj  for  the  prisoner,  objected  that  it  did  not  appear  that  the 
deceased  knew  that  he  was  d3nng.  He  cited  Reg.  v.  Jenkins^  1  C.  C. 
R  187 ;  11  Cox  C.  C.  250,  in  which  (in  a  case  of  drowning)  the  state- 
ment was  made  some  hours  before  death,  and  in  which  the  deceased 
said  she  had  ^'  no  hope  of  life  at  present,"  and  it  was  held  that  her 
statement  was  inadmissible ;  but 

Denman,  J.,  said  that  there  the  decision  turned  on  the  effect  of  the 
woman's  statement  as  to  expectation  of  death,  and  that  the  court 
thought  it  was  materially  qualified. 

Jforman  then  cited  JReg,  v.  Cleaty,  2  F.  &  F.  853,  as  showing  that 
the  nature  of  the  wound  was  not  in  itself  sufficient  to  show  that  the 
party  must  have  known  he  was  dying.^  He  urged  that  in  the  present 
case  there  was  nothing  but  the  nature  of  the  wound  fh>m  which  to  draw 
the  inference  that  the  deceased  must  have  felt  that  he  was  dying,  and 
that  it  was  not  sufficient. 

Denman,  J^  said  that  he  himself  had  not  any  doubt ;  but  that  he 
should,  as  the  point  was  important,  consult  Cockbum,  C.  J.,  his  col- 
league in  the  commission,  which  he  accordingly  proceeded  to  do,  and 
on  his  return  said  that  neither  Cockbum,  C.  J.,  nor  himself  was  pre- 
pared to  say  that  the  statement  might  not  be  admissible ;  but  that,  after 
consulting  Cockbum,  C.  J.,  he  could  not  admit  it  without  reserving  a 
case  for  the  Court  for  Crown  Cases  Reserved ;  for  there  was  no  case 

^  This  case  was  much  mlBundentood,  and  not  only  does  not  show  this,  but  shows 
dearly  the  contrary.  There  the  man  was  shot  in  the  chest,  and  lay  for  some  time,  and 
when  found  was  remored  to  a  house,  and  there  was  tended,  and  died  soon  afterwards. 
He  had  said  something,  and  not  only  said  nothing  to  show  that  he  thought  he  was 
dying,  but,  according  to  the  endence,  did  not  appear  to  think  so.  The  report  states 
that  Erie,  0.  J.,  asked  the  policeman,  "At  the  time  did  it  appear  to  you  that  he  was 
under  the  expectation  of  immediate  death?"  The  policeman  said  he  did  not.  Erie,  C.  J., 
upon  that  held  the  statement  inadmissible.  It  was  then  pressed  that  the  nature  of  the 
wound  itself  was  such  as  to  show  that  the  deceased  must  have  been  under  the  ezpecta* 
tion  of  impending  death;  but  Erie,  C.  J.,  said  "  he  could  not  in  the  absence  of  evidence 
presume  that  a  man  who  had  been  shot  through  the  body  must  necessarily  feel  that  he 
was  about  to  die.'*  That  is,  that  he  could  not,  without  any  surgical  evidence  on  the 
point,  and  against  positive  evidence  the  other  way.  ...  —  [Bsporter^s  note.] 
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in  which  the  judge  had  admitted  the  statement  entirely  upon  an  infer* 
once  drawn  from  the  nature  of  the  wound  itself,  and  from  giving  the 
deceased  credit  for  ordinar}*  intelligence  as  to  its  natural  results.  On 
the  contrar}',  there  was  a  case  ^  in  which  an  eminent  judge  had  held 
that  the  nature  of  the  wound  itself  was  not  sufficient  ground  on  which 
to  draw  such  an  inference  as  to  the  party  having  known  himself  to  be 
in  a  dying  state.  In  the  face  of  that  decision  the  evidence,  therefore, 
could  not  be  admitted  without  reserving  a  case,  and  under  those  cir- 
cumstances it  was  for  the  counsel  for  the  prosecution  to  consider 
whether  he  would  press  the  admissibility  of  the  statement  or  proceed 
with  the  case  without  it. 

The  latter  course  was  pursned ;  and  the  case  was  carried  through 
without  the  statement.  There  was,  indeed,  a  difficulty ;  the  defence 
set  up  being  suicide,  and  there  being  no  direct  evidence  to  rebut  it ;  but 
in  the  result,  the  learned  judge  carefully  pointing  out  the  circumstances 
under  which  the  deceased  had  run  out  and  pointed  to  the  prisoner ;  the 
jury,  though  not  without  hesitation,  then  delivered  a  verdict  of 

OuUty.    Sentenced  to  death. 

In  People  v.  Davis^  56  N.  Y,  95  (1874),  the  indictment  contained 
three  counts ;  the  first  two  charged  the  defendant  in  error  with  advis- 
ing and  procuring  one  Clara  Penry  to  submit  to  the  use  of  an  instru- 
ment by  one  Crandall  with  intent  to  procure  a  miscarriage,  causing  the 
death  of  the  mother  and  child.  The  thiixl  count  charged  the  same,  and 
also  that  he  advised  and  procured  said  Clara  to  take  certain  drugs  and 
medicines  with  like  intent.  •  .  . 

After  some  other  evidence  had  been  given  by  the  same  witness  the 
district  attorney  offered  to  show  the  dying  declarations  of  Clara  Penry, 
which  were  objected  to  by  defendant's  counsel.  The  objections  were 
overruled  by  the  court  and  evidence  of  the  dying  declarations  admitted. 

The  jury  rendered  a  general  verdict  of  guilty.  .  .  . 

Samuel  A.  Bowen^  district  attorney,  for  the  plaintiffs  in  error. 

J,  A,  LyenSj  for  the  defendant  in  error. 

Groveb,  J.  .  .  .  The  court  also  erred  in  receiving  proof  of  the  dec- 
larations of  the  deceased  made  after  she  had  abandoned  all  hopes  of 
life.  Such  evidence  is  admissible,  in  cases  of  homicide,  only  where 
the  death  of  the  deceased  is  the  subject  of  the  charge,  and  the  cir- 
cumstances of  the  death  are  the  subject  of  the  dying  declarations. 
(1  Greenleafs  Ev.  s.  156,  and  case  cited  in  note ;  WxUon  v.  Boerem^ 
15  J.  R.  286.)  This  is  the  settled  rule,  and  it  is  unnecessary  to  discuss 
the  reasons  upon  which  it  is  founded.  Applying  the  rule  to  this  case, 
the  declarations  were  not  admissible.  The  charge  against  the  prisoner 
was  not  homicide  in  any  degree.  The  crime  charged  against  him  is 
that  of  persuading  the  deceased  to  submit  to  the  use  of  an  instrument 
upon  her  person,  and  to  take  drugs  with  intent  to  produce  her  misear- 

^  It  is  presamed  that  thia  was  Reg.  v.  aeaiy,  cited  ante,  [367J.  —  [Reporter.] 
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riage,  —  in  consequence  of  which  the  death  of  the  child,  and  her  own, 
were  produced.  The  death  of  the  deceased  was  not  a  necessary  ingre- 
dient of  the  crime ;  that  of  the  child  was  sufficient  to  make  the  offence 
a  felony.  The  act  alleged  to  have  been  perpetrated  by  the  prisoner 
was  a  crime  under  the  third  section  of  the  statute,  in  the  absence  of  the 
death  of  the  mother  or  child.  Such  death  only  increased  the  degree  of 
the  crime  and  the  punishment  to  be  inflicted.  .  .  .     Order  affirmed.^ 


COMMONWEALTH  v.  HANEY. 
Supreme  Judicial  Court  of  Massachusetts.    1879. 

[Bep<^rted  127  Man.  455.] 

Indictment  for  the  manslaugbter  of  Patrick  Cannon  by  kicking  him 
in  the  abdomen,  at  Clinton.  .  .  .  Christopher  C.  Stone  was  called  as 
a  witness,  and  testified  as  follows :  "  I  am  special  justice  of  the  Police 
Court  of  Clinton,  have  seen  the  defendant  and  know  Patrick  Cannon ; 
I  think  on  October  10th  last,  on  a  Thursday,  I  went  to  the  house  of 
Patrick  Cannon  and  saw  him  in  a  small  bedroom  lying  in  bed,  propped 
up  by  pillows,  very  weak,  so  much  so  that  it  was  hard  at  times  to  dis- 
tinguish what  he  said ;  I  should  say  he  was  from  fifty  to  flfty-flve  years 
old  ;  he  said  he  could  not  live,  when  I  first  spoke  to  him,  and  used  the 
word  *  death  ; '  I  said,  *  I  ho|)e  it  is  not  so  bad  as  that ; '  he  said,  '  I 
cannot  live ; '  I  said,  '  I  want  j'our  statement ; '  he  said,  *•  I  can  give  it 
if  I  can  have  time  ;'  again  he  said,  ^  I  cannot  live  long ; '  he  made  a 
statement  to  me,  in  answer  to  my  questions ;  I  repeated  his  answers  to 
a  clerk  who  was  in  an  adjoining  room,  the  door  between  which  and 
Cannon's  bedi'ooro  was  open,  and  he  immediately  wrote  down  Cannon's 
answers  as  I  gave  them  to  him ;  I  afterward  read  to  Canuon  the  an- 
swers so  written  by  the  clerk,  and  he  said  they  were  correct,  and  signed 
them  by  making  his  mark,  and  I  attested  his  mark ;  he  died,  I  think, 
four  days  afterwards." 

The  witness  then  produced  the  statement  in  writing,  which  purported 
to  be  signed  b}'  Cannon  b}*  his  mark,  to  be  attested  by  the  witness,  and 
to  be  sworn  to  before  him.  The  statement  charged  the  defendant  with 
the  assault  alleged  in  the  indictment,  and  narrated  the  particulars;  but 
said  nothing  about  the  deponent's  expectation  of  death. 

Stone  was  about  to  testify  as  to  the  declarations  made  by  Cannon  to 
him  in  relation  to  the  cause  of  bis  expected  death,  and  was  about  to 
use  the  written  statement  to  refresh  his  memory  as  to  said  declarations, 
when,  upon  the  call  of  the  defendant's  counsel,  the  written  statement  was 
put  in  evidence  and  read  to  the  jury,  subject  to  the  defendant's  objec- 
tion, that  it  did  not  appear  afilrmatively  that  Cannon,  at  the  time  of  an- 

^  Sach  declarations  were  made  admiaaible  in  New  York  by  statute  in  1875,  and  in 
Hassachasetts  in  1889.    Com.  v.  Homer,  153  Mass.  843.  — Ed. 

2i 
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BweriDg  the  questions  put  to  him  and  affixing  his  mark  to  the  statement, 
had  no  expectation  and  hope  of  recovery ;  and  that  it  did  not  appear 
that  he  was  then  under  the  impression  of  almost  immediate  dissolution ; 
and  also  by  reason  of  the  manner  in  which  the  statement  was  obtained. 

There  was  evidence  tending  to  prove  that,  when  the  witness  Stone 
obtained  the  declarations  from  Cannon,  the  latter  was  suffering  from 
an  injury  of  which  he  subsequently  died. 

The  jury  returned  anrerdict  of  guilty;  and  the  defendant  alleged 
exceptions.  J,  Hopkins  and  J,  TT.  Corcoran^  for  the  defendant 
Q.  Marstouy  Attorney-General,  for  the  Commonwealth. 

Ames,  J.  Tiie  rule  as  to  the  admissibility  of  d3'ing  declarations  does 
not  require  that  they  should  have  been  made  while  the  sufferer  is  liter- 
ally breathing  his  last.  It  is  enough  that  they  ^yere  made  when  he 
understands  that  his  injurie^re  fatal,  and  believes  his  death  to  be  near 
"  at  hand.  If  he  believed  himself  to  be  in  a  dj'ing  state,  it  is  immaterial 
~that  he  lived  four  days  after  making  the  declaration.  In  Common-' 
wealth  V.  Cooper y  5  Allen,  495,  and  in  Commonwealth  v.  Hoherts^  108 

I  Mass.  296,  the  death  did  not  occur  till  about  seventeen  days  after.^  It 
is  true  that,  if  he  had  any  expectation  or  hope  of  recovery,  however 
slight,  the  declarations  are  inadmissible.  But  we  find  nothing  in  the 
bill  of  exceptions  that  indicates  that  he  had  any  such  expectation  or 
hope.  On  the  contrary,  his  language,  at  the  time  his  declaration  was 
reduced  to  writing,  imports  that  he  doubted  whether  he  should  live  long 
enough  to  make  his  narration  at  all.  It  is  not  necessary  that  the 
written  statement  should  show  upon  its  face  that  it  was  made  under 
the  apprehension  of  impending  death.  That  is  a  fact  dehors  the  writ- 
ing, and  may  be  proved  by  parol  testimony.  Hegina  v.  Huntj  2  Cox, 
C.  C.  239.     It  was  sufficiently  proved  at  tJie  tiial. 

We  find  nothing  objectionable  in  the  manner  in  which  it  was  obtained. 
The  fact  that  his  declaration  was  reduced  to  writing  in  his  presence, 
and  subscribed  and  sworn  to  b}'  him,  cannot  have  an}'  effect  to  impair 
the  credit  of  what  he  said.  The  written  paper  was  undoubtedly  inad- 
missible as  a  deposition,  but  the  words  used  b}'  the  deceased  were  none 
the  less  primary  evidence  for  having  been  taken  down  by  a  bystander 
in  writing.  3  Russ.  on  Crimes  (4th  ed.),  269.  They  may  be  testified  to 
by  any  witness  who  heard  and  remembers  them.  The  written  state- 
ment was  a  contemporary  memorandum  of  what  was  said,  and  the 
witness  had  a  right  to  refer  to  it  for  the  purpose  of  refreshing  his 
memory.  It  was  not  necessary  that  the  examination  of  the  deceased 
should  be  conducted  in  the  manner  of  a  formal  examination  of  a  wit- 
ness at  the  trial.  The  omission  of  the  interrogatories  (if  any  were  put) 
was  immaterial,  and  we  see  no  ground  for  supposing  that  we  have  not 
his  words  exactly  as  they  were  uttered.  Exceptions  overruled.^ 

*  In  Titus  V.  State,  117  Ala.  16,  the  declarant  lived  for  several  weeks,  and  in 
State  V.  Craine,  120  N.  0.  601,  for  five  months,  without  making  the  declarations 
Inadmissible.  — Ed. 

'  In  People  v.  Southern,  120  Cal.  645,  in  holding  admissible  a  dying  declaration  in 
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(C.)  DECLARATIONS  IN  QUESTIONS  OF  PEDIGREE. 

GOODRIGHT  d.   STEVENS   v.  MOSS. 
King's  Bench.    1777. 
[R^liorUd  Oowper,  592.^] 

Upon  showing  cause  wh}*  a  new  trial  should  not  be  granted  in  this 
case  Mr.  Justice  Wiiles  reiK>rted  from  Mr.  Baron  Ej're  as  follows :  — 

This  was  an  ejectment  for  two  messuages,  etc.,  demised  by  Samuel 
Stevens  on  the  1st  of  March,  1776,  for  seven  years.  Plea,  not  guilty. 
Verdict  for  the  plaintiff. 

The  lessor  of  the  plaintiff  claimed  to  be  entitled  to  the  premises  for 
which  the  ejectment  was  brought,  as  cousin  and  heir-at-law  of  Ann 
Stevens,  who  died  seised.  And  the  only  question  in  the  cause  was, 
whether  the  lessor  of  the  plaintiff  was  the  legitimate  son  of  Francis  and 
Mary  Stevens,  or  was  bom  of  Mary  before  their  marrioge.  For  the 
plaintiff  the  register  of  the  marriage  of  Francis  Stevens  and  Mary 
Packer,  dated  November  2d,  1703,  and  the  register  of  the  birth  of  the 
lessor  of  the  plaintiff,  in  the  following  words,  ^*  Christenings,  1704, 
Samuel,  son  of  Francis  and  Mary  Stevens,  baptized  July  Sd,"  were 
produced.  It  was  insisted^  on  the  part  of  the  defendant,  ^'  that  the 
lessor  of  the  plaintiff  was  born  and  privately  baptized  before  the  mar- 
riage, and  that  there  was  a  public  baptism  after  the  marriage,"  which 
accounted  for  the  register.  They  first  offered  witnesses  to  general 
declarations  by  the  father  and  mother,  that  Samuel,  the  lessor  of  the 
plaintiff,  was  bom  before  marriage,  which  evidence  Mr.  Baron  Eyre 
was  of  opinion  to  reject    They  also  offered  evidence  that  there  was  a 

his  favor,  offered  by  the  defendant,  the  court  (Garoutte,  J.)  said  :  "Let  us  concede  this 
declaration  admissible,  unless  for  the  single  reason  that  it  was  favorable  to  defendant. 
Is  that  reason  good  in  law  ?  There  is  a  dearth  of  authority  upon  the  question.  In  Rex 
V.  Scaife,  1  Moody  k  R.  651,  Justice  Coleridge  asked  counsel  for  the  prisoner  if  they 
could  refer  him  to  a  case  whero  the  declaration  of  a  dying  man  in  favor  of  a  prisoner  had 
been  received  in  evidence  ;  and  counsel  replied  that  they  had  searched  for  such  a  case, 
but  had  not  found  it.  In  People  v.  McUughlin,  44  Cal.  486.  this  court  volunteered 
to  cast  some  doubt  upon  the  admissibility  of  such  declarations,  but  expressly  stated 
that  it  did  not  give  an  opinion  upon  the  point  The  court,  in  Moore  v.  State,  12  Ala. 
767,  said :  *  Wo  conceive  the  rule  to  be  that  the  dying  declarations  of  the  deceased 
may  be  given  in  evidence  as  well  to  acquit  as  to  convict  the  accused,  and  they  are  not 
limited  a«  evidence  in  favor  of  the  State  alone.'  The  same  principle  is  also  declared  in 
People  I?.  Knapp,  26  Mich.  112,  the  court  there  holding  that  the  prisoner  had  the  same 
right  with  The  People  to  show  dying  declarations,  and  stated  that  the  rule  would  ^  .^  / 
very  unjust  unless  so  applied.  1  Greenl.  Ev.  §  159,  and  8  Russ.  Crimes,  p.  270,  seem  ij£j  fi^  O^/f//^ 
to  be  in  line  with  the  two  eases  cited.     Upon  principle  there  is  no  reason  why  ade-  0 

faadant  is  not  entitled  to  invoke  as  evidence  the  dyiBj^  aeclara*]^'*^WT<[fa^*^^^^sft^- '        ^^  >t«#M|  t§^ 
f|^53uBT|n5WiB!iBKSi^^  t<^  an  accused  Person  the  right      a 

hA  m^^TmteJ  wiih  the  witnesses  against  him,  does  not  eiclnde  dving  declarations.    al4^44^^ 
>  Peoj)le  y.  Corey,  187  N.  V.  883,  847  :  and  wym,  841  n.  — Ed.  / 

^  A  part 
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general  reputation  in  the  place  where  the  father  and  mother  and  Samuel 
resided,  "  that  he  was  born  before  marriage,"  which  Mr.  Baron  Eyre 
was  likewise  of  opinion  to  reject  They  further  offered  to  produce  one 
Joseph  Dowsell  as  a  witness  to  prove  that  he  had  heard  one  Crips  say 
many  times  ^*  that  the  lessor  of  the  plaintiff  was  a  base-born  child/' 
which  evidence  was  rejected ;  and  lastl}^  they  offered  an  answer  of  the 
mother  of  the  lessor  of  the  plaintiff  to  a  bill  in  the  Court  of  Chancery 
by  the  committee  of  Ann,  a  lunatic,  the  person  last  seised,  against  the 
lessor  of  the  plaintiff  and  his  mother,  in  which  answer  the  mother  de- 
clared him  to  be  illegitimate ;  that  he  was  bom  before  marriage,  and 
privately  baptized,  and  again  publicly  baptized  afber  the  marriage; 
which  evidence  Mr.  Baron  Eyre  was  also  of  opinion  to  reject.  Where- 
upon a  verdict  passed  for  the  plaintiff,  subject  to  the  opinion  of  the 
court  upon  these  points  of  evidence. 

Jfr.  Howarih  and  Mr.  Jones  now  showed  cause. 

Mr,  Wallace  and  Mr.  Bower,  contra. 

Lord  Mansfield.  The  whole  of  this  evidence  has  been  rejected. 
If  an}'  part  of  it  ought  to  have  been  received  that  is  material,  there 
ought  to  be  a  new  trial ;  and  there  can  be  no  doubt  of  its  being 
material. 

This  case  has  been  argued  at  the  bar  with  a  greater  latitude  than  I 
thought  it  could  have  been.  Two  questions  have  been  made:  1st, 
Whether  the  father  and  mother  could  have  been  examined,  if  alive. 
2dly,  If  they  could,  whether  their  declarations,  though  ever  so  solemn, 
can  be  admitted  as  evidence  after  their  death.  In  this  case  there  is 
evidence  of  the  fact  of  the  marriage.  But  there  is  no  evidence  of  the 
time  of  the  birth.  The  register  only  proves  the  christening;  but  non 
constat  from  thence,  when  the  child  was  born.  As  to  the  first  question, 
I  should  as  soon  have  expected  to  hear  it  disputeil,  whether  the  attest 
ing  witnesses  to  a  bond  could  be  admitted  to  prove  the  bond.  I  have 
known  it  done  over  and  over  again ;  and  it  is  much  too  clear  to  admit 
of  a  doubt.  .  .  . 

As  to  the  time  of  the  birth,  the  father  and  mother  are  the  most  proper 
witnesses  to  prove  it.  But  it  is  a  rule,  founded  in  decency,  morality, 
and  policy,  that  they  shall  not  be  permitted  to  say  after  marriage  that 
they  have  had  no  connection,  and  therefore  that  the  offspring  is  spuri- 
ous; more  especially  the  mother,  who  is  the  offending  party.  That 
point  was  solemnly  determined  at  the  delegates.  But  the  question  of 
access  or  non-access  is  totally  different  from  giving  evidence  of  the 
time  of  the  birth. 

The  next  question  is,  Whether  the  declarations  of  the  father  and 
mother  in  their  lifetime  can  be  admitted  in  evidence  after  their  death? 
Tradition  is  sufficient  in  point  of  pedigree.^     Circumstances  may  be 

^  "  I  accede  to  the  doctrine  of  Lord  Mansfield,  as  it  has  been  stated  from  Cowper ; 
bat  it  must  be  understood,  as  it  has  been  practised,  and  acted  upon ;  and  one  wonl  in 
that  passage  wants  explanation.  It  was  not  the  opinion  of  Lord  Mansfield,  or  of  any 
judge,  that  tradition,  generally,  is  evidence  even  of  pedigree ;  the  tradition  must  be 
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proved.  For  instance:  Suppose  from  the  hour  of  one  child's  birth 
to  the  death  of  its  parent,  it  had  always  been  treated  as  illegitimate, 
and  another  introduced  and  considered  as  the  heir  of  the  family,  that 
would  be  good  evidence.  An  entry  in  a  father's  family  Bible,  an  in- 
scription on  a  tombstone,  a  pedigree  hung  up  in  the  family  mansion 
(as  the  Duke  of  Buckingham's  was),  are  all  good  evidence.  So  the 
declarations  of  parents  in  their  lifetime.  I  have  known  advice  given 
to  a  father  and  mother  to  make  attested  declarations  in  writing  under 
their  hand  of  the  precise  time  of  the  birth  of  the  bastard  eigne  and  the 
subsequent  marriage,  to  prevent  controversj-  in  the  family  touching  the 
inheritance.  If  the  credit  of  such  declarations  is  impeached,  it  must 
be  left  to  the  jury  to  judge  of.  As  to  the  declaration  made  by  the 
mother  of  the  present  plaintiff,  in  her  answer  to  the  bill  filed  against 
her  in  the  Conrt  of  Chancery,  it  is  not  like  offering  a  deposition  or  an 
answer  in  evidence  against  a  person  not  a  party  to  the  original  suit. 
That  cannot  be  done  for  this  reason,  because  such  person  has  it  not  in 
his  power  to  cross-examine.  But  here  the  answer  is  offered  only  as 
evidence  under  her  hand,  of  her  having  made  such  declaration.  There- 
fore I  am  of  opinion  that  as  part  of  the  evidence,  which  was  material 
in  this  case,  and  which  ought  to  have  been  admitted,  was  rejected ; 
there  must  be  a  new  trial. 

Aston,  J.  I  am  of  the  same  opinion.  I  think  rejecting  the  general 
declarations  of  the  father  and  mother  was  wrong.  And  here  the  decla- 
rations are  not  inconsistent  with  the  register,  but  are  rather  strengthened 
by  it.  For  if  the  child  was  born  after  the  marriage,  the  mother  did  not 
go  above  eight  months. 

WaLES,  J.    I  am  of  the  same  opinion. 

Per  Curiam.  RvHefor  a  new  trial  absolute. 


In  the  Berkeley  Peerage  Case^  4  Campbell,  401,  in  1811,  there  was 
a  petition  to  the  Crown  that  a  writ  might  be  issued  to  summon  the 
petitioner  to  Parliament  by  the  title  of  Earl  of  Berkeley,  as  eldest  son 
of  the  late  Earl  by  Mary,  Countess  of  Berkeley.     He  was  their  son,  but 

from  persons  Karing  such  a  connection  with  the  party  to  whom  it  relates  that  it  is 
natural  and  likely,  from  their  domestic  habits  and  connections,  that  they  are  speaking 
the  tmth,  and  that  they  coald  not  be  mistaken."  Lord  £]don,  in  Whitelocke  v. 
Baker,  13  Ves.  614  (1807).  See  also  Haddock  v.  B.  &  M.  R.  R.,  3  Allen,  298  (1862). 
In  Tn  re  Hurlburt's  Estate,  68  Yt  866,  a  case  held  to  be  one  of  pedigree,  in  holding 
that  general  reputation  among  the  living  members  of  a  family  is  not  receivable  to  prove 
the  death  of  a  member,  the  court  (Thompson,  J.)  said:  "On  reason  and  authority, 
we  think  that  the  phrase  'general  repute  in  the  family,'  or  'general  reputation  in 
the  family,'  when  applied  to  cases  of  pedigree,  means  declarations  of  deceased  members 
of  the  family  made  ante  litem  motam,  and  family  history  and  tradition,  handed  down 
by  declarations  of  deceased  members  of  the  family,  made  ante  litem  motam.  .  .  .  The 
evidence  in  respect  to  the  general  reputation  in  th?  family  of  Eklmund  in  respect  to 
his  death  was  heretofore  properly  excluded."    See  also  418  u.  —  Ed. 
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his  legitimacy  was  disputed ;  it  was  a  question  whether  the  parents 
had  been  privately  married  in  1785,  the  year  before  he  was  born.  In 
a  hearing  before  the  Committee  of  Privileges  of  the  House  of  Lords^ 
the  admission  of  certain  evidence  tending  to  prove  such  a  private  mar- 
riage, was  opposed  by  counsel  representing  another  son  of  the  late  Earl, 
who  was  the  oldest  son  born  after  an  admitted  public  marri^e  in  1 796. 
Thereupon  the  judges  were  summoned,  and  the  following  questions 
were  submitted  by  the  House  of  Lords  to  their  consideration :  — 

1.  ^'Upon  the  trial  of  an  ejectment  respecting  Black  Acre,  be- 
tween A.  and  B.,  in  which  it  was  necessary  for  A.  to  prove  that  he  was 
the  legitimate  son  of  J.  S.,  A.,  after  proving  by  other  evidence  that 
J.  S.  was  his  reputed  father,  offei*ed  to  give  in  evidence  a  deposition 
made  by  J.  S.  in  a  cause  in  Chancer}',  instituted  by  A.  against  C.  D., 

-in  order  to  perpetuate  testimony  to  the  alleged  fact  disputed  by  C.  D. 
that  he  was  the  legitimate  son  of  J.  S.,  in  which  character  he  claimed 
an  estate  in  remainder  in  White  Acre,  which  was  also  claimed  in  re- 
mainder by  C.  D.  B.,  the  defendant  in  the  ejectment,  did  not  claim 
Black  Acre  under  either  A.  or  C.  D.,  the  plaintiff  and  defendant  in  the 
Chancer}'  suit. 

^'According  to  law,  could  the  deposition  of  J.  S.  be  received  upon 
the  trial  of  such  ejectment  against  B.  as  evidence  of  declarations  of 
J.  S.,  the  alleged  father,  in  matters  of  pedigree? 

2.  ^'  Upon  the  trial  of  an  ejectment  respecting  Long  Acre  between 
E.  and  F.  in  which  it  was  necessary  for  E.  to  prove  that  he  was  the 
legitimate  son  of  W.,  the  said  W.  being  at  that  time  dead,  E.,  after 
proving  by  other  evidence  that  W.  was  his  reputed  father,  offered  to 
give  in  evidence  an  entry  in  a  Bible,  in  which  Bible  W.  had  made  such 
entry  in  his  own  handwriting,  that  E.  was  his  eldest  son,  born  in  law- 
ful wedlock  from  G.,  the  wife  of  W.,  on  the  1st  day  of  May,  1778,  and 
signed  by  W.  himself. 

"  Could  such  entry  in  such  Bible  be  received  to  prove  that  E.  is  the 
legitimate  son  of  W.,  as  evidence  of  the  declaration  of  W.  in  matter  of 
pedigree  ? 

3.  '^  Upon  the  trial  of  an  ejectment  respecting  Little  Acre  between 
N.  and  P.,  in  which  it  was  necessary  for  N.  to  prove  that  he  was  the 
legitimate  son  of  T.,  the  said  T.  being  at  that  time  dead;  N.,  after 
proving  by  other  evidence  that  T.  was  his  reputed  father,  offered  to 
give  in  evidence  an  entry  in  a  Bible,  in  which  Bible  T.  had  made  such 
entry  in  his  own  handwriting  that  N.  was  his  eldest  son,  born  in  lawful 
wedlock  from  J.,  the  wife  of  T.,  on  the  1st  day  of  May,  1778,  and  signed 
by  T.  himself;  and  it  was  proved  in  evidence  on  the  said  trial  that  the 
said  T.  had  declared  '  that  he,  T.,  had  made  such  entry  for  the  express 
purpose  of  establishing  the  legitimacy  and  the  time  of  the  birth  of  his 
eldest  son,  N.,  in  case  the  same  should  be  called  in  question,  in  any 
case  or  in  any  cause  whatsoever,  by  any  person,  after  the  death  of  him 
the  said  T/ 

*^  Could  such  entr}'  in  such  Bible  be  received  to  prove  that  N.  is  the 
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Intimate  son  of  T.,  as  eTidenoe  of  the  declaration  of  T.  in  matter  of 
pedigree  ?  " 

Ui>on  the  first  question,  the  Judges  not  being  unanimous,  they  de- 
livered their  opinions  seriatim. 

The  opinion  of  Graham,  B.,  was  in  favor  of  receiving  the  deposition 
named  in  the  first  question,  as  a  declaration,  on  tlie  ground  that  he  had 
never  heard  of  any  rule  which  would  reject  it,  and  on  grounds  of  prin- 
ciple and  expediency.     Six  judges  gave  opinions  against  receiving  it. 

As  regards  the  second  and  third  questions  the  judges  were  unani- 
mous. The  opinion  of  the  Chief  Justice  of  the  Common  Pleas  is  here 
given :  — 

Mansfield,  C.  J.    By  the  general  rule  of  law,  nothing  that  is  said  by 
any  person  can  be  used  as  evidence  between  contending  parties,  unless 
it  is  delivered  upon  oath  in  the  presence  of  those  parties.     With  two 
exceptions,  this  rule  is  adhered  to  in  all  civil  cases.    Some  inconven- 
ience no  donbt  arises  from  such  rigor.     If  material  witnesses  happen  to 
die  before  the  trial,  the  person  whose  case  they  would  have  established 
may  fail  in  the  suit    But  although  all  the  Bishops  on  the  bench  should 
be  ready  to  swear  to  what  they  heard  these  witnesses  declare,  and  add 
their  own  implicit  belief  of  the  truth  of  the  declarations,  the  evidence 
could  not  be  received.     Upon  this  subject  the  laws  of  other  countries 
are  quite  different ;  they  admit  evidence  of  hearsay  without  scruple. 
There  is  not  an  appeal  from  the  neighboring  kingdom  of  Scotland  in 
which  you  will  not  find  a  great  deal  of  hearsay  evidence  upon  every 
fact  brought  into  dispute.    This  has  struck  many  persons  as  a  great 
absurdity  and  defect  in  the  law  of  that  country.     But  the  different  rules 
which  prevail  there  and  with  us  seem  to  me  to  have  a  reasonable  foun- 
dation in  the  different  manner  in  which  Justice  is  administered  in  tha 
two  countries.    In  Scotland,  and  most  of  the  Continental  States,  the 
judges  determine  upon  the  facts  in  dispute  as  well  as  upon  the  law ; 
and  they  think  there  is  no  danger  in  their  listening  to  evidence  of  hear- 
say, because  when  they  come  to  consider  of  their  judgment  on  the 
merits  of  the  case,  they  can  trust  themselves  entirely  to  disregard  the 
hearsay  evidence,  or  to  give  it  any  little  weight  which  it  may  seem  to 
deserve.    But  in  England,  where  tlie  Jury  are  the  sole  judges  of  the 
fact,  hearsay  evidence  is  properly  excluded,  because  no  man  can  tell 
what  effect  it  might  have  upon  their  minds.     To  the  general  rule  with  us 
there  are  two  exceptions :  first,  on  the  trial  of  rights  of  common  and 
other  rights  claimed  by  prescription ;  and,  secondly,  on  questions  of 
pedigree.     With  respect  to  all  these,  the  declarations  of  deceased 
persons,  who  are  supposed  to  have  had  a  personal  knowledge  of  the 
facts,  and  to  have  stood  quite  disinterested,  are  received  in  evidence. 
In  cases  of  general  rights,  which  depend  upon  immemorial  usage,  living 
witnesses  can  only  speak  of  their  own  knowledge  to  what  has  passed  in 
their  own  time ;  and  to  supply  the  deficiency,  the  law  receives  the  decla- 
rations of  persons  who  are  dead.     There,  however,  the  witness  is  only 
allowed  to  speak  to  what  he  has  heard  the  dead  man  say  respecting  the 
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reputation  of  the  right  of  way,  or  of  common^  or  the  like.  A  declara- 
tion with  regard  to  a  particular  fact,  which  would  support  or  negative 
the  right,  is  inadmissible.  In  matters  of  pedigree,  it  being  impossible 
to  prove  by  living  witnesses  the  relationships  of  past  generations,  the 
declarations  of  deceased  membei*s  of  the  family  are  admitted ;  but  here, 
as  the  reputation  must  proceed  on  particular  facts,  such  as  marriages, 
births,  and  the  like,  from  the  necessity  of  the  thing,  the  hearsay  of  the 
family  as  to  these  particular  facts  is  not  excluded.  General  rights  are 
.  naturally  talked  of  in  the  neighborhood,  and  family  transactions  among 
the  relations  of  the  parties.  Therefore,  what  is  thus  dropped  in  con- 
versation upon  such  subjects  may  be  presumed  to  be  true.  But  after 
a  dispute  has  arisen,  the  presumption  in  favor  of  declarations  fails ;  and 
to  admit  them  would  lead  to  the  most  dangerous  consequences.  Ac- 
cordingly, I  know  no  rule  better  established  in  practice  than  this,  that 
Buch  declarations  shall  be  excluded.  With  respect  to  questions  of  pre- 
scription, I  have  known  many  instances  in  which  the  rule  has  been 
acted  upon.  I  never  heard  the  contrary  contended  either  as  counsel  or 
judge.  I  think  the  rule  is  equally  applicable  to  questions  of  pedigree ; 
and  the  violation  of  it  here  would  be  still  more  alarming.  There  is  no 
difference  between  the  declarations  of  a  father  and  those  of  any  other 
relative ;  and  if  the  declarations  of  a  father  after  the  suit  has  begun  be 
receivable,  so  must  the  declarations  of  all  related  to  the  parties,  what- 
ever their  station  in  society,  and  whatever  their  private  character.  I 
do  not  feel  that  much  mischief  is  likely  to  arise  from  such  declarations 
being  rejected.  This  question  supposes  J.  S.  to  be  the  reputed  father ; 
and  evidence  of  reputation  must  previously  be  given  aliunde  to  render 
the  declaration  admissible.  If  the  father  is  proved  to  have  brought  up 
fthe  party  as  his  legitimate  son,  this  is  sufficient  evidence  of  legitimacy 
till  impeached;  and  indeed  it  amounts  to  a  daily  assertion  that  the  son 
is  legitimate.  On  principle  I  think  the  evidence  inadmissible.  The 
weight  of  authority  I  think  inclines  to  the  same  side.  In  the  famous 
Douglas  Cause  hearsa}''  evidence  of  all  sorts  was  received ;  but  that 
cause  was  tried  hy  the  law  of  Scotland,  according  to  which  it  was  re- 
ceivable. In  the  Anglesea  Caif^e  many  declarations  of  deceased  per- 
sons were  given  in  evidence;  but  after  an  attentive  examination 
I  cannot  find  that  any  of  these  had  been  made  after  the  dispute 
had  occurred.  I  myself  took  a  note  at  the  time  of  the  case  beforo 
Lord  Camden,  which  states  that  on  a  question  of  the  legitimacy  of  the 
son,  the  declarations  of  the  mother  as  to  her  marriage,  made  after  the 
commencement  of  the  suit,  were  received  after  objection  taken  and  de- 
bate had ;  but  not  a  word  appears  to  have  been  said  of  the  prior  decision 
of  Lord  Chief  Baron  Reynolds.  Had  it  been  cited,  I  make  no  doubt 
that  I  should  have  enriched  my  store  of  notes  with  some  account  of  it. 
In  Ooodright  v.  Moss^  the  objection  to  the  answer  that  it  was  post 
litem  motam  does  not  seem  to  have  been  taken ;  and  upon  examination 
it  will  be  found  that  the  new  trial  was  granted  on  the  ground  that  the 
general  declarations  of  the  father  and  mother  had  been  rejected.    I  am 
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not  aware  of  any  other  aathority  upon  the  sabject  in  our  law ;  but 
the  distinction  of  declarations  Ofite  litem  motam  and  post  litem  mo^ 
tarn  is  clearly  taken  in  a  foreign  treatise  of  great  learning,  entitled  De 
Ptobationxbus.  * 

I  have  now  only  to  notice  the  observation  that  to  exclude  declara* 
tions  you  must  show  that  the  lis  tnota  was  known  to  the  person  who  made 
them.  There  is  no  such  rule.  The  line  of  distinction  is,  the  origin  of 
the  controversy,  and  not  the  commencement  of  the  suit  After  the 
controversy  has  originated,  all  declarations  are  to  be  excluded,  whether 
it  was  or  was  not  known  to  the  witness.  If  an  inquiry  were  to  be  in- 
stituted in  each  instance,  whether  the  existence  of  the  controversy  was 
or  was  not  known  at  the  time  of  the  declaration,  much  time  would  be 
wasted,  and  great  confusion  would  be  produced.  For  these  reasons  I 
conceive  that  the  deposition  now  offered  ia  evidence  is  not  admissible. 
And  I  should  inform  your  Lordships  that  Mr.  Justice  Chambre,  who 
attended  this  case  hithei*to,  is  prevented  by  illness  from  attending  the 
House  to*day ;  but  he  authorizes  me  to  say  that  he  perfectly  concurs  in 
the  opinion  now  delivered  by  the  majority  of  the  judges. 

Mansfield,  C.  J.,  then  proceeded  to  deliver  the  unanimous  opinion 
of  the  judges  on  the  second  and  third  questions  submitted  to  them. 

Referring  to  the  second,  he  said :  I  cannot  answer  this  question  with- 
out adding  something  to  the  answer  beyond  what  is  in  question ;  be- 
cause it  supposes  that  an  entry  written  by  a  father  in  a  Bible  would  be 
of  more  weight  than  the  same  written  in  any  other  book.  Now  I  know 
no  difference  between  a  father  writing  anything  respecting  his  son  in  a 
Bible  and  his  writing  it  in  any  other  book,  or  on  any  other  piece  of 
paper ;  and  therefore  the  answer  I  would  give  is,  that  such  a  writing  by 
a  father  in  a  Bible,  or  in  any  other  book,  or  upon  any  other  piece  of 
paper,  would  be  a  declaration  of  that  father  in  the  understanding  of  the 
law,  and  like  other  declarations  of  the  father  might  be  admitted  in  evi- 
dence. Were  it  to  appear  in  your  Lordships'  journals  that  the  answer 
was  given  in  the  very  words  of  the  question,  some  persons  might  sup- 
pose that  the  admissibility  of  the  entry  depended  upon  its  being  written 
in  a  Bible,  and  therefbre  I  submit  that  the  answer  should  be  ^*  that 
such  a  writing  in  a  Bible,  or  any  other  book,  or  on  any  other  piece  of 
paper,  would  be  admissible  in  evidence  as  a  declaration  of  the  father  in 
matter  of  a  pedigree."  ■ 

The  third  question  is  the  same  in  effect,  with  the  addition  that  the 
father  is  proved  to  have  declared  that  he  had  made  such  entry  for  the 

^  I  have  not  been  able  to  procnre  a  copy  of  this  book.  —  pleporter's  note.  Perhaps 
Mascardas,  De  Prob.  —  Ed.] 

*  It  is  not  necessary  to  prove  the  handwriting  in  the  family  Bible  or  other  record. 
To  require  this  "is  to  mistake  the  distinctive  character  of  the  evidence,  for  it  derives 
Its  weight,  not  from  the  fact  that  the  entries  are  made  by  any  particular  person,  bat 
that,  being  in  that  place,  they  are  to  be  taken  as  assented  to  by  those  in  whose  custody 
the  book  has  bcen.^  Martin,  J.,  for  the  court,  in  Hubbard  v.  Lees,  L.  R.  1  Kx.  256. 
And  so  Un.  L.  I.  Co.  v.  Pollard,  94  Va.  146  (1896).  —  Ed. 
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express  purpose  of  establishing  the  legitimacy  of  his  son,  and  the  time 
of  birth,  in  ease  the  same  should  be  called  in  question  after  the  father's 
death.  The  opinion  of  the  Judges  is,  that  the  entry  would  be  receivable 
in  evidence,  notwithstanding  the  professed  view  with  which  it  was  made. 
Its  particularity  would  be  a  strong  circumstance  of  suspicion ;  but  still 
it  would  be  receivable,  whatever  the  credit  might  be  to  which  it  would 
be  entitled.  Of  course  I  should  wish  the  same  addition  to  be  made  to 
this  as  to  the  former  answer,  — ••a  Bible,  or  any  other  book,  or  any 
other  piece  of  paper." 

The  Lords  Eldon,  ELLEVBOROtroH,  and  Redesdale,  while  agreeing 
with  the  opinions  of  the  Judges  on  the  last  two  questions,  also  gave 
opinions  for  I'ejecting  the  evidence  of  a  deposition  by  the  late  Earl, 
substantially  like  that  described  in  the  first  question ;  and  the  Com* 
mittee  of  Privileges  unanimously  resolved  that  the  claimant  had  not 
made  his  claim  good.^ 


In  VowUa  v.  Young ^  3  Ves.  140  (1806),  an  issue  having  been 
directed  under  a  bill  of  redemption,  tlie  plaintiffs  claiming  as  co-heirs 
at  law ...  a  verdict  was  found  for  the  plaintiff. 

A  motion  was  made  for  a  new  trial  upon  two  grounds :  1st,  that  the 
judge  had  improperly  rejected  the  evidence  of  Thomas  Roberts  that 
he  had  heard  Samuel  Noble,  the  husband  of  Mary  Noble,  s&y  she  was 
illegitimate.  .  .  . 

Nov.  26th.  The  Lord  Chakcellor  [Erskine].  •  .  •  My  opinion  is, 
that  the  judge  has  given  too  narrow  a  construction  to  ^^the  family" 
of  the  person  whose  descent  or  legitimacy  is  to  be  established.  I  have 
been  concerned  in  many  cases  where  it  was  necessar}'  to  deduce  pedi- 
grees from  very  remote  times,  particularly  before  the  establishment  of 
registers,  when  resort  was  had  to  inquisitions  post  mortem;  and  the 
consequence  would  have  been  most  dangerous  if  the  evidence  of  the 
head  of  the  family  had  been  excluded,  which  might  cause  a  great  chasm. 
The  law  resorts  to  hearsa}'  of  relations  upon  the  principle  of  interest 
in  the  person,  from  whom  the  descent  is  to  be  made  out ;  ^  and  it  is 

^  ''The  doctrine  of/is  mota  .  .  .  has  only  been  introdaced  since  the  Berkeley  Peer- 
nge  Case."  Parke,  B.,  in  Davies  o.  Lowndes,  6  M.  &  G.  p.  518.  Lis  mota,  as  stated 
above,  imports  the  beginning  of  controversy ;  not  the  beginning  of  litigation.  —  Ed. 

^  This  remark  of  Lord  Erskine,  with  others  in  the  context,  is  often  quoted,  as  if 
it  afforded  a  clear  tfSst ;  e.  g.  in  1  Greenl.  Ev.  s.  108,  and  Blackburn  v.  Crawfords, 
8  Wall.  187.  But  within  a  few  months  after  it  was  made  Lord  Eldon  had  returned 
to  office,  and  put  forward  a  different  suggestion.  In  Whitelocke  v.  Baker,  18  Ves. 
514,  after  making  the  remark  quoted  in  the  note  on  a  previous  page  (p.  372),  he 
added:  "The  whole  goes  upon  that:  declarations  in  the  family,  descriptions  upon 
monuments,  descriptions  in  Bibles  and  registry  books,  —  all  are  admitted  upon  the 
principle  that  they  are  the  natural  effusions  of  a  party  who  must  know  the  truth,  and 
who  speaks  npon  an  occasion  when  his  mind  stands  in  an  even  position^  without  any 
temptation  to  exceed  or  fall  short  of  the  truth." —  Ed. 
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not  necessary  that  evidence  of  oonsangntnity  shoald  Laye  the  correct- 
ness required  as  to  other  facts.  If  a  person  says  another  is  his  rela- 
tion or  next  of  kin,  it  is  not  necessary  to  state  how  the  consanguinity 
exists.  It  is  sufficient  that  he  says  A.  is  his  relation,  without  stating 
the  particular  degree,  which  perhaps  he  could  not  tell,  if  asked.  But  it 
is  evidence  from  the  interest  of  that  person  in  knowing  the  connections 
of  the  family.  Therefore  the  opinion  of  the  neighborhood  of  what 
passed  among  acquaintance  will  not  do. 

Consider,  then,  whether  the  knowledge  of  the  husband  as  to  the  legiti^ 
macy  of  his  wife  is  not  likely  to  be  more  ultimate,  and  his  interest 
stronger,  than  that  of  any  relation,  however  near  in  blood.  First,  if  she 
has  an  estate  tail,  he  is  tenant  by  the  curtesy.  Has  he  not  an  inter- 
est in  knowing  her  legitimacy,  his  expectation  depending  upon  it  7  So 
as  to  persqpal  estate,  he  is  entitled  to  all  that  comes  to  her.  Is  not 
that  a  strong  interest?  The  honor  of  the  husband  and  family  are  also 
connected  with  it.  The  principle  upon  which  this  direction  was  given, 
that  the  husband  is  not  to  be  considered  one  of  the  family  for  this  pur- 
pose, and  cannot  speak  as  to  her  legitimacy,  either  for  or  against  it, 
except  by  hearsay  th>m  one  of  the  family,  must  determine  also  that  he 
could  not  be  admitted  to  say  whether  she  is  of  one  family  or  another.  I 
am  very  apprehensive  of  the  consequences  of  that  What  weight  this 
evidence  is  to  have  is  another  consideration.  The  husband  might  be 
separated  from  her,  or  might  wish  to  disparage  her.  How  much  or 
how  little  weight  it  ought  to  have  will  be  the  subject  of  consideration  at 
the  trial  Here  we  are  upon  the  question  whether  it  is  to  be  admitted 
or  not,  and  upon  that  point  I  think  there  must  be  a  new  trial^ 


In  Jo/maon  v.  Zawson  et  al.,  2  Bing.  86,  (1824),  the  question  for 
the  jury  was,  whether  one  Francis  Lidgbird  (whose  claim  the  plaintiff 
supported)  or  Henry  Wilding  (whose  claim  the  defendant  supported) 
was  heir-at-law  to  Henry  Lidgbird,  who  died  seised  of  certain  lands  in 
October,  1820,  and  was  the  son  of  John  Lidgbird,  formerly  sheriff  of 
Kent 

In  consequence  of  a  separation  having  taken  place  between  John  the 
sheriff  and  his  wife,  their  son  Henry  was  brought  up,  from  about  the 
age  of  nine  months,  with  Miss  Weller,  afterwards  Mrs.  Hollinworth, 
till  he  went  to  college,  and  he  spent  his  vacations  at  Mrs.  Hollinworth's 
house :  John  Lidgbird,  the  sheriff,  was  on  the  point  of  marriage  with 
Mrs.  Hollinworth  (which  was  prevented  by  his  son  Henry),  and  after 
the  death  of  John,  Henry  lived  with  Mrs.  Hollinworth  for  twenty-three 
or  twentj'-four  years,  and  she  was  the  only  person  in  his  confidence ; 
this  was  proved  by  Mrs.  Lncretia  Pakenham,  niece  of  Mrs.  Hollin- 
worth, who  had  died  before  the  trial. 

On  the  part  of  the  plaintiff  it  was  proposed,  among  other  evidence,  to 

^  As  to  the  declaratioiis  of  the  wife  aboat  the  hnsbimd  and  his  family,  see  ir^fira, 
407  n.  — Ed. 
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give  evidence  of  declarations  made  by  Mrs.  Hollinworth,  as  to  Francis 
Lidgbird  being  the  heir  of  Henry,  who  died  Beised ;  but  the  learned 
judge  refused  to  receive  such  evidence. 

It  was  then  proved  by  Mrs.  Elizabeth  Withers,  that  a  Mrs.  King  had 
been  Henry  Lidgbird's  housekeeper  for  twenty-four  yeare,  and  it  was 
proposed  to  give  evidence  of  declarations  by  Mrs.  King,  who  was  no 
longer  living,  as  to  Francis  Lidgbird  being  tUe  heir  to  Henry,  but  this 
was  objected  to  by  defendant's  counsel :  and  Mr.  Baron  Graham  i-e- 
jected  it,  saying  "  that  it  seemed  to  him  to  be  carrying  the  principle  of 
hearsay  evidence  too  far ;  De  Grey,  C.  J.,  having  laid  it  down,  that  it 
must  be  confined  to  persons  who  are  members  of  the  family." 

Another  witness,  Mrs.  Sophia  Ridley,  was  also  called,  to  give  similar 
proof  of  declarations  by  Mrs.  Hollinworth  and  Mrs.  King,  but  was  also 

rejected.  « 

A  verdict  having  been  found  for  the  defendants,  Peake^  Seijt,  ob- 
tained a  rule  nisi  for  a  new  trial,  against  which  Taddy^  Seijt.,  was  to 
have  shown  cause ;  but  the  court  called  on  Feake  to  support  his 
rule.  .  .  . 

Best,  C.  J.  This  is  a  question  of  great  importance,  and  if  I  felt  any. 
doubt  I  should  desire  another  argument ;  but,  as  it  is  dangerous  to  ex- 
press doubt  where  none  is  entertained,  I  shall  at  once  pronounce  my 
opinion.  As  a  general  rule,  hearsa}'  is  not  admissible  evidence,  but  to 
this  general  rule  pedigree-causes  form  an  exception,  fbom  the  very 
nature  of  the  case.  Facts  must  be  spoken  of  which  took  place  many 
years  before  the  trial,  and  of  these,  traditional  evidence  is  often  the 
only  evidence  which  can  be  obtained ;  but  evidence  of  that  kind  must 
be  subject  to  limitation,  otherwise  it  would  be  a  source  of  great  uncer- 
tainty, and  the  limitation  hitherto  pursued,  namely,  the  confining  such 
evidence  to  the  declarations  of  relations  of  the  family,  affords  a  rule  at 
once  certain  and  intelligible.  If  the  admissibility  of  such  evidence  were 
not  so  restrained,  we  should,  on  every  occasion,  before  the  testimony 
could  be  admitted,  have  to  enter  upon  a  long  inquiry  as  to  the  degree 
of  intimacy  or  confidence  that  subsisted  between  the  party  and  the 
deceased  declarant.  ...  If  we  look  into  the  cases,  we  shall  find  that 
the  rule  has  always  been  confined  to  the  declarations  of  kindred.  In 
Ooodright  d.  Stevens  v.  Moss,  no  one  can  read  the  judgment  of  Lord 
Mansfield,  and  say  that  the  admissibility  of  such  declarations  is  to 
depend  upon  the  degree  of  intimacy  in  the  party  making  them.  Lord 
Mansfield  says,  *'  An  entry  in  a  father's  family  Bible,  an  inscription  on 
a  tombstone,  are  good  evidence.  So  the  declarations  of  parents  in 
their  lifetime."  Aston,  J.,  says,  "  Rejecting  the  general  declarations 
of  the  father  and  mother  was  wrong.'*  It  is  clear,  that  neither  of 
these  judges  supposed  the  practice  to  extend  beyond  admitting  the 
declarations  of  members  of  the  family.  As  to  the  two  cases  in  Chan- 
cery, the  question  in  the  first  was,  whether  the  declarations  of  a  man 
who  had  married  into  a  family  were  admissible.  Now,  such  a  question 
would  never  have  been  discussed  if  there  had  been  any  such  practice 
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as  receiving  tlie  declarations  of  ordinary  acquaintances ;  and  thoagh 
tlie  expressions  of  the  Chancellor  may  seem  to  go  beyond,  lie  decided 
only  on  the  ground  that  the  declarations  of  a  husband  might  be 
received.  The  evidence  there,  indeed,  might  perhaps  have  been  re- 
jected on  other  gi'ounds,  Inasmuch  as  the  witness  had  a  strong  bias  in 
favor  of  the  legitimacy  he  was  called  on  to  establish.  In  the  second 
case  Lord  Eldon  only  says,  '*  I  accede  to  the  doctrine  of  Lord  Mans- 
field as  it  has  been  stated  from  Cowper,  but  it  must  be  understood  as  it 
has  been  practised  and  acted  upon." 

What  then  has  been  the  practice?  To  limit  the  admissibility  to  decla- 
rations of  members  of  the  family.  It  is  true,  a  different  opinion  was 
expressed  by  a  most  learned  judge  in  Eex  v.  UristoeU.  But  that  judge 
must  have  been  misled  into  the  opinion  by  the  manuscript  case  which 
has  been  cited ;  that  case,  however,  must  be  untenable  at  all  events, 
because,  though  declarations  of  members  of  the  family  may  be  received, 
it  is  impossible  to  say,  that  in  any  shape  declarations  of  acquaintances, 
as  to  declarations  of  members  of  the  familj',  can  ever  be  admissible. 
But  it  does  not  appear  that  any  objection  was  made  at  the  time ;  and 
that  circumstance  at  once  disposes  of  the  authority  of  the  case.  As  to 
the  Nisi  Prius  case  at  Lancaster,  I  wish  such  cases  were  never  cited. 
It  is  not  right  to  repeat  opinions  hastily  formed  and  delivered  in  the 
hurry  of  ti'ial,  and  the  practice  of  referring  to  them  has  occasioned  all 
the  confusion  that  the  enemies  of  our  law  object  to.  That  decision 
probably  conduced  to  mislead  Mr.  Justice  BuUer,  for  in  his  own  state- 
ment of  the  case  of  the  Duke  of  Athol  v.  Lord  Aakbumham^  Bull. 
N.  P.  295,  he  speaks  only  of  the  declarations  of  a  brother  or  other  near 
relation :  it  is  not  wonderful  that  Lord  Kenyon  should  speak  with  some 
hesitation  on  the  point,  after  Mr.  Justice  BuUer  had  spoken  so  de- 
cidedly. The  practice  of  receiving  declarations  in  evidence  is  an 
exception  from  our  general  rules ;  it  has  been  carried  as  far  as  it  can 
with  safety,  and  we  must  not  extend  it  farther. 

BuRROUGH,  J.  .  .  .  The  ai^ument  for  the  defendant  rests  on  here 
and  there  a  loose  expression  from  a  judge,  and  on  the  circumstance 
that  there  is  no  case  in  which  such  evidence  is  reported  to  have  been 
excluded ;  but  before  we  can  admit  it,  we  must  be  referred  to  some 
case  to  warrant  its  admission.  We  have  heard  of  no  such  case,  and 
therefore  the  present  rule  must  be  Discharged. 


In  Tlv&mng  v.  The  Inhabitants  of  Erith,  8  East,  539  (1807), 
on  appeal  to  the  Sessions  from  an  order  of  justices,  removing  William 
Harris,  his  wife  and  children,  by  name,  from  the  parish  of  Cranbrooke 
to  the  parish  of  Erith,  both  in  the  county  of  Kent,  the  order  was  con- 
firmed, subject  to  the  opinion  of  this  court  on  the  following  case. 

The  respondents,  in  support  of  their  case,  examined  the  pauper,  W. 
Harris ;  who  stated  that  about  twenty  years  ago,  being  then  about  four- 
teen years  old,  he  remembered  being  at  Erith  with  his  father  from  the 
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month  of  June  to  the  Michaelmas  following.  That  they  lived  in  a  barn, 
having  no  fixed  residence,  but  travelling  the  country  from  place  to  place. 
That  he  remembered  being  at  other  places  before  this  sojourning  at 
Erith.  And  that  his  father,  who  was  now  dead,  had  told  him  that  he 
(the  pauper)  was  born  a  bastard  at  Erith,  and  had  pointed  to  that  place 
as  they  were  passing ;  telling  him  that  that  was  tlie  place  of  his  (the 
pauper's)  birth.  The  pauper  further  stated  that  he  followed  the  same 
wandering  life  that  his  father  had  done,  and  never  resided  permanently 
in  any  place,  and  had  done  no  act  to  gain  a  settlement.  The  respond- 
ents also  proved  a  search  made  in  the  books  of  the  parish  of  Erith, 
and  that  no  register  of  the  pauper's  baptism  was  to  be  found  there. 
There  was  no  other  evidence ;  and  the  Sessions,  being  of  opinion  that 
this,  was  sufficient  evidence  of  the  paupei*'s  birth  in  Erith,  confirmed 
the  order,  subject  to  the  opinion  of  this  coui%  Whether  upon  the  facts 
above  stated,  such  evidence  were  admissible  to  prove  the  pauper's  set- 
tlement in  the  parish  of  Erith? 

Taddy  and  AndrewBy  in  support  of  the  order. 

Pitcaim  and  BerenSj  contra. 

The  court,  considering  that  the  decision  of  this  case  might  aflfect  tlie 
general  question  of  hearsay'  declarations  of  the  family  in  cases  of  pedi- 
gree (though  the}'  thought  this  case  went  further  than  any  of  those), 
directed  the  matter  to  stand  over  for  some  days ;  when 

Lord  ELLBNBORoaaH,  C.  J.,  delivered  their  opinion. 

This  was  a  case  in  which  the  question  was,  whether  the  hearsay  dec- 
laration of  the  father  of  a  bastard  child,  as  to  the  place  of  his,  the 
bastard's,  birth,  were  competent  evidence  of  that  fact?  The  only  doubt 
which  has  been  introduced  into  this  case  has  arisen  from  improperly 
considering  it  as  a  question  of  pedigree.  The  controversy  was  not,  as 
in  a  case  of  pedigree,  from  what  parents  the  child  has  derived  its  birth ; 
but  in  what  place  an  undisputed  birth,  derived  from  known  and  ac- 
knowledged parents,  has  happened.  The  point  thus  stated  turns  on  a 
single  fact,  involving  no  question  but  of  locality ;  and  therefore  not 
falling  within  the  principle  of,  or  governed  bj-  the  rules  applicable  to, 
cases  of  pedigree ;  and  is  to  be  proved,  therefore,  as  other  facts  gener- 
ally are  proved,  accoixling  to  the  ordinary  course  of  the  common  law ; 
that  is,  by  evidence  to  which  the  objection  of  hearsa}'  does  not  apph'. 
Upon  this  short  ground,  therefore,  without  further  adverting  to  the 
several  points  made  in  argument,  we  are  of  opinion  that  evidence  of 
the  father'}  declaration  as  to  the  birth-place  of  the  pauper,  the  bastaixl, 
ought  not  to  have  been  received ;  and  of  course  that  the  rule  nm  for 
quashing  the  order  of  Sessions  must  be  made  absolute. 


In  Shields  y.  Voucher  (1  De  6.  &  Sm.  40),  in  1847,  there  was  a 
question  in  a  court  of  equity  as  to  the  relationship  of  the  deceased 
mother  of  one  of  the  plaintiffs  to  another  deceased  person.  On  the 
trial  of  issues  directed  to  be  tried  at  law^  the  court  refused  to  receive 
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certain  declarations  of  the  deceased  mother  as  to  the  place  that  she  and 
her  family,  and  her  father  and  mother,  came  from,  and  the  place  where 
she  was  married.  On  a  motion  for  a  new  trial,  on  the  ground  of  the 
improper  rejection  of  this  evidence,  the  Yics-Chamcellob  (Sir  J.  L, 
Knight  Bruce),  said :  — 

A  general  rule  against  allowing  particular  facts  or  single  acts  to 
be  proved  by  hearsay,  which  is  fi-equently  applied  in  cases  of  public 
right  or  custom,  must,  I  suppose,  be  considered  as  extending,  though 
probably  in  a  less  wide  or  less  ample  manner,  or  with  more  qualifica- 
tion, to  cases  of  pedigree.  ...  A  birth,  however,  from  a  single  woman, 
a  birth  from  a  married  woman,  a  death,  a  marriage,  is  a  particular  fact 
or  a  single  act,  which,  of  course,  is  provable  by  hearsay  (hearsay  from 
a  proper  quarter)  on  a  question  of  pedigree.  And,  as  I  apprehend  it 
to  be  settled  that  the  time  absolutel}'  or  relatively  of  a  particular  birth 
may  be,  so  I  am  not  aware  that  the  time  absolutely  or  relatively 
of  a  marriage  or  death  may  not  be,  thus  proved  upon  a  question  of 
that  nature ;  but  for  such  a  purpose  is  there  a  solid  ground  of  distinc- 
tion between  time  and  place?  There  may  be,  but  I  do  not  distinctly 
perceive  it.  .  .  . 

I  own  myself  not  convinced  that  the  reasons  and  grounds  (so  far  as 
I  can  collect  and  understand  them)  upon  which  births  and  times  of 
biiiiis,  marriages,  deaths,  legitimacy,  illegitimacy,  consanguinity  gener- 
ally, and  particular  degrees  of  consanguinity  and  of  affinitj',  are  allowed 
to  be  proved  by  hearsay  (from  proper  quarters)  in  a  controversy  merely 
genealogical,  are  not  as  applicable  to  inteiTogatories  like  those  that 
have  been  rejected  in  a  case  like  the  present,  as  to  an  interrogatory 
whether  a  man's  grandfather  was  said  to  be  related  to  some  other  man, 
or  in  what  year,  on  what  day,  or  at  what  time,  or  of  what  parents  a 
man  was  said  to  have  been  born ;  whether  a  man's  mother  was  said  to 
be  illegitimate ;  whether  she  was  said  to  have  been  married,  or  to  have 
brought  a  child  into  the  world  before  or  after  marriage,  or  what  her 
name  was  said  to  have  been ;  or  (to  resort  for  an  instance  to  one  of  the 
questions  allowed  to  be  put  and  answered  on  the  trial  in  this  case) 
whetiier  it  had  been  said  ^^  what  her  father  was."  .  .  . 

But  whatever  I  may  correctly  or  erroneously  think  as  to  reason  or 
principle,  I  ooght  certainly  not,  upon  my  own  motion,  to  act  against 
any  authority  long  followed,  against  a  series  of  authorities,  or  a  course 
of  decisions,  or  perhaps  even  against  a  single  decision  of  a  certain  class 
and  kind.  The  books,  however  (and  I  have  not  looked  into  them 
carelessly  on  this  subject),  do  not  appear  to  me  to  show,  nor  am  I  per- 
suaded, that  there  is  any  authority  long  followed,  or  a  series  of  authori- 
ties ;  that  there  has  been  a  course  of  decisions  or  any  decision  of  a 
nature  to  bind  the  court,  of  which  it  must  be  in  contravention  to  say, 
that  either  of  the  disallowed  questions  under  consideration  might  prop- 
erly have  been  allowed  to  be  put  and  answered ;  the  matter  in  issue 
having  been  such  as  it  was. 

I  repeat  that  the  case  of  Bex  v.  Erith^  8  East^  541,  see  p.  542,  ap- 
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pears  to  me  substantially  distinguishable  from  the  present  Lord  Ellen- 
borough  there  says :  ^^  The  only  doubt  which  has  been  introduced  into 
this  case  has  arisen  from  improperly  considering  it  as  a  question  of 
pedigree,  eta"  That  case  involved  no  question  of  relationship ;  this 
involves  singly  and  merely  a  question  of  relationship. 

If  the  place  of  birth  in  Bex  v.  Mith  had  been  a  genealogical  fact, 
as  it  was  not>  —  had  been  material,  namely*,  for  any  genealogical  pur- 
pose, which  it  was  not,  —  Lord  Eilenborough  and  the  Court  of  King's 
Bench  might  possibly  have  dealt  with  the  evidence  differently.  •  •  . 

[The  case  went  off  on  other  points.    A  new  trial  was  ordered.] 


HITCHINS  V.  EARDLEY. 
Court  or  Probatb  and  Divorcb.    1871. 

[ReporUd  L,R.2P,i'D,  248.] 

Mart  Adams,  late  of  Colbridge,  in  the  county  of  Stafford,  spinster, 
died  on  the  29th  of  October,  1869,  leaving  a  will  and  codicil,  wherein 
she  appointed  her  two  sisters,  Sarah  Adams  and  Ann  Adams,  both  of 
whom  died  in  her  lifetime,  executrixes  and  residuary  Dsgatees.  The 
plaintiffs  claimed  administration  with  the  will  and  codicil  annexed,  as 
the  lawful  second  cousins  and  two  of  the  next  of  kin  of  the  deceased. 
The  defendants  claimed  the  grant  as  the  lawful  cousins  and  sole  next 
of  kin  of  the  deceased,  and  alleged  that  they  were  natural  and  lawful 
children  of  Murhall  Daniel,  and  that  Murhall  Daniel  was  a  natural 
and  lawful  child  of  James  Daniel,  and  Lucy  his  wife ;  and  that  the 
said  Lucy  Daniel  was  the  lawful  annt  of  the  deceased  Mary  Adams. 
The  only  question  on  which  issue  was  joined  was  whether  Murhall 
Daniel  was  the  natural  and  lawful  child  of  James  Daniel  and  Lucy  his 
wife.  This  issue  came  on  for  hearing  before  Lord  Penzance  and  a 
special  jury. 

The  defendants  began,  as  in  the  event  of  their  claim  being  estab- 
lished, the  plaintiffs  could  have  no  right  to  the  grant.  In  the  course 
of  the  defendants'  case,  a  question  was  raised  as  to  the  admissibility  of 
certain  declarations  made  by  Murhall  Daniel,  the  person  whose  legiti- 
macy was  in  question.  These  declarations  were  both  oral  and  in 
writing. 

BuddksUm^  Q.  C.  (Ihtodeatoett^  Q.  C,  Macnamara  and  Pritehard 
with  him),  for  the  defendants,  tendered  evidence  of  the  declarations. 
There  is  sufficient  prima  facte  proof  of  the  legitimacy  of  the  declarant 
to  render  his  declaration  admissible.  H,  Matthews,  Q.  C.  (Dr.  Tris' 
tram  with  him),  for  the  plaintiffs,  proposed  to  call  evidence  on  the  voir 
dire^  for  the  purpose  of  showing  that  the  declarant  was  not  a  member 
of  the  family ;  and  objected  to  the  admissibility  of  the  declarations, 
until  the  evidence  for  the  plaintiffs  had  been  taken  on  the  voir  dire. 

Lord  Penzance.    I  am  not  aware  that  the  question  has  ever  been 
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raised  in  the  same  form.  The  rule  of  law  on  the  subject  is  perfect]3' 
plain.  It  is  that  when  a  witness  is  called  to  give  evidence  of  the 
declarations  of  a  person  whose  connection  with  the  family  is  in  ques- 
tion, the  Judge  is  to  decide  whether  this  connection  is  established.  It 
is  obvious  the  application  of  this  rule  must  lead  to  some  practical  diffi- 
culties, where  the  person  whose  declarations  are  tendered  and  objected 
to  is  also  the  person  whose  legitimacy  is  the  question  in  the  suit,  and 
the  court  must  do  its  best  to  meet  those  difficulties  in  a  practical  way. 
The  defendants  propose  to  give  evidence  of  declarations  of  the  person 
whose  legitimacy  is  in  dispute,  and  it  is  suggested  by  Mr.  Matthews 
that,  in  order  to  determine  whether  these  declarations  are  admissible, 
the  court  ought  to  have  the  whole  of  the  evidence  in  the  suit  on  both 
sides.  The  effect  of  taking  that  course  would  be  to  postpone  the 
reception  of  the  evidence  of  these  declarations  until  all  the  rest  of  the 
evidence  in  the  case  had  been  produced,  and  then  practically  to  hear 
the  whole  of  the  evidence  over  again,  together  with  those  declarations. 
1  do  not  know  that  a  verdict,  founded  on  evidence  given  on  the  voir 
dire,  would  be  sustainable,  so  that  both  sides  would  have  a  right  — 
not  only  to  call  all  their  evidence  on  the  voir  dire^  but  to  call  it  over 
again  on  the  issue  before  the  Jury.  This  shows  the  inconvenience  of 
the  course  suggested  by  the  plaintiffs'  counsel  It  is  impossible  to  lay 
down  an  abstract  rule  on  the  subject,  for  each  case  must  be  determined 
by  its  own  facts.  There  is  some  degree  of  evidence  in  the  case  as  it 
now  stands  that  the  declarant  was  a  member  of  the  famil}*.  The  ques- 
tion is  whether  enough  has  been  done  by  the  defendants  to  make  out  a 
sufficiently  strong  prima  facie  case  of  the  declarant's  legitimacy.  It 
can  only  be  h  prima  fade  case,  because  it  will  be  impossible  to  come 
to  any  conclusion  until  the  other  side  has  been  heard.  It  cannot  be 
denied  that  a  strong  jmma/acte  case  has  been  made  out,  and  I  think 
it  will  be  better  that  I  should  at  once  admit  these  declarations,  for  the 
purpose  of  having  the  whole  case  laid  before  the  Jury.  The  Jury  will 
understand  that  they  will  ultimately  have  to  form  their  own  opinion 
upon  the  matter,  in  the  full  light  of  the  whole  of  the  evidence.  I  think 
the  ends  of  Justice  will  be  better  served  by  taking  this  course  than  by 
taking  the  course  suggested  by  Mr.  Matthews,  because  what  I  now  say 
as  to  the  declarant's  connection  with  the  family  is  said  on  imperfect 
evidence,  before  the  full  evidence  in  the  case  has  been  produced. 
Therefore  nothing  that  falls  from  me  in  this  early  stage  of  the  case  can 
in  the  slightest  degree  affect  the  opinion  of  the  Jury.  I  rule  that  I  am 
sufficiently  satisfied  of  the  declarant  being  a  member  of  the  family  for 
the  purpose  of  admitting  the  declarations,  and  I  reject  the  evidence 
tendered  by  the  plaintiffs  on  the  voir  dire. 
The  Jury  ultimately  found  a  verdict  for  the  defendants.^ 

1  In  HEddock  v.  B.  AM.  R.  R.,  8  Allen,  298,  it  seems  to  be  wsuraed  that  there 
need  be  no  preliminary  evidence  that  the  declarant  belongs  to  any  family  irhatever. 
Goodright  V.  Moss,  which  was  relied  upon  as  authority,  was  different  in  this  respect. 
And  so  is  Eisenlord  if.  Clum,  if^ra,  401.  Obvioualy  an  unmairiad  bastard  has  no 
famUy.  —  £d. 

25 
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In  JUonktcm  v.  The  Attorney- General  (2  Russ.  &  M.  147),  in  1831, 
an  application  was  made  by  persons  claiming  to  be  of  the  next  of  kin 
to  Samuel  Troutbeck,  deceased,  for  an  issue  to  trj'  this  question  in  a 
court  of  law.  The  Vice-Chancellor  refused  the  issue,  and  an  appeal 
was  taken.  On  the  appeal  the  main  question  was  upon  the  Vice-Chan- 
cellor*s  rejection  of  a  certain  genealogical  narrative  and  pedigree  of  the 
Troutbeck  familj^  in  the  handwriting  of  one  John  Troutbeck,  deceased, 
purporting  that  the  writer's  father  and  the  testator  were  first  cousins. 
The  Lord  Chancellor  (Brougham)  reversed  the  order  of  the  Vice-Chan- 
cellor.    In  the  course  of  his  opinion  he  said :  — 

The  principal  point  in  dispute  was  the  relationship  of  two  individuals 
of  the  names  of  Samuel  and  George  Troutbeck.  John  was  clearly 
proved  to  have  been  related  to  one  of  those  two,  namelj*,  to  Geoi^e : 
he  was  not  proved  —  and  that  was  as  much  in  dispute  as  the  relation- 
ship of  Samuel  and  George  —  he  was  not  proved  to  have  been  related 
to  the  family  of  Samuel ;  and  this  documentary  account  was  objected 
to,  as  not  falling  within  the  rule  which  admits  hearsay  or  declarations 
of  deceased  persons  in  a  question  of  pedigree,  because  (it  was  in- 
sisted) you  must  first  give  evidence  dehors  the  declarations,  to  con- 
nect them  with  the  parties  respecting  whom  the  declarations  are  to  be 
tendered. 

I  entirely  agree,  that,  in  order  to  admit  hearsay  evidence  in  pedigree, 
you  must,  by  evidence  dehors  the  declarations,  connect  the  person 
making  them  with  the  family.  But  I  cannot  go  to  the  length  of  holding, 
that  you  must  prove  him  to  be  connected  witli  both  the  branches  of  the 
family,  touching  which  his  declaration  is  tendered.  That  he  is  con- 
nected with  the  family  is  sufficient :  and  that  connection  once  proved, 
his  declarations  are  then  let  in  upon  questions  touching  that  family ; 
not  declarations  of  details  which  would  not  be  evidence  (as  in  one  of  the 
settlement  cases  referred  to,  where  the  very  place  of  birth  was  sought 
to  be  proved,  and  Lord  EUenborough  held  they  were  not  for  that  pur- 
pose receivable),  IRng  v.  Erith^  8  East,  539,  but  declarations  of  the 
nature  of  pedigree,  that  is  to  say,  of  who  was  related  to  whom,  by  what 
links  the  relationship  was  made  out,  whether  it  was  a  relationship  of 
consanguinity  or  of  affinity  only,  when  the  parties  died,  or  whether 
the}'  are  actually  dead ;  everything,  in  short,  which  is,  strictlj*  speaking, 
matter  of  pedigree,  may  be  proved  as  matter  relating  to  the  condition 
of  the  famil}',  by  the  declarations  of  deceased  persons  who,  hy  evidence 
dehors  those  declarations,  have  been  previously  connected  with  the 
family  respecting  which  their  declarations  are  tendered.  .  .  . 

I  entirelj'  agree  tliat  the  words  must  be  the  natural  effusion  of  the 
party,  and  that,  generally  speaking,  he  must  have  no  bias  upon  his 
mind.  But  even  here  there  must  be  a  limit  It  will  be  no  valid  objec- 
tion to  such  evidence  that  the  party  may  have  stood,  or  thought  he 
stood  (for  that  would  equally  bias),  in  pari  casu  with  the  party  tender- 
ing the  declaration,  and  relying  upon  it  for  the  purpose  of  his  own  con- 
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tention ;  for  it  has  been  decided,  that  altliough  the  party  deceased, 
whose  declaration  you  are  giving  in  evidence,  was  in  pari  casu^  b,u6,  if 
he  had  been  living,  might  have  stood  in  the  shoes  of  the  party  who  ten- 
ders his  declaration  in  evidence,  that  is  not  sufficient  to  exclude  it.  .  .  . 

Lord  Tenterden,  in  Doe  v.  Turnery  1  Rj.  &  Mo.  142,  states  the  law 
to  be  directly  the  other  way,  and  he  refers  to  a  peerage  case  in  tlie 
House  of  Lords,  where  the  declarations  of  a  deceased  husband  were 
given  in  evidence  on  the  part  of  his  son,  although  the  husband  was  so 
far  in  pari  casu  with  the  claimant,  that  if  the  son  was  entitled  to  the 
peerage  then,  the  husband  ought  to  have  been  a  peer  likewise.  A 
stronger  instance  of  similarity  of  situation  than  this  can  hardly  be  con- 
ceived, and  the  case  certainly  seems  to  go  a  great  way.  Bat  without 
pronouncing  an  opinion  upon  that  decision,  it  is  perfectly  settled,  both 
upon  reason  and  anthorit}-,  that  the  rule  cannot  be  so  far  restricted  as 
to  exclude  evidence,  on  account  of  the  bias  supposed  to  operate  on  the 
person  making  the  declaration,  in  consequence  of  his  being  in  the  same 
situation,  touching  the  matter  in  contest,  with  the  part}'  relying  upon 
that  declaration.  .  •  . 

Another  restriction  was  a  good  deal  pressed,  that  you  cannot  mount, 
as  it  were,  a  hearsay  upon  a  hearsay ;  but  that  what  is  given  in 
evidence  as  hearsay  must  only  be  of  the  first  degree,  so  to  speak ;  in 
other  words,  that  after  connecting  A.  with  the  family,  it  is  competent, 
after  his  death,  to  give  in  evidence  declarations  made  by  A.  as  to  what 
came  within  his  own  personal  knowledge,  but  not  declarations  as  to 
what  he  had  heard  respecting  the  family  fVora  others.  There  is  no 
warrant,  however,  for  any  such  distinction.  The  declarations  tendered 
in  evidence  may  either  refer  to  what  the  party  knew  of  his  own  per- 
sonal knowledge,  or,  as  is  much  more  frequently  the  case,  to  what  he 
had  heard  from  others  to  whom  he  gave  credit;  for  they  are  onh' 
adduced  as  evidence  of  reputation  in  the  family,  and  that  is  the  onl}* 
mode  in  which  the  tradition  in  a  family  can  be  proved,  and  the  sub- 
ject-matter of  that  tradition  can  be  per|)etttated  in  testimony. 

Notwithstanding,  therefore,  the  introductory  part  of  this  document, 
wherein  John  Troutbeck  sets  forth  that  he  had  collected  the  best  infor- 
mation he  could  procure,  that  he  had  received  some  information  from 
the  testator,  Samuel  himself,  with  whom  he  had  at  one  time  lived  in 
the  same  counti-}',  and  that  he  had  oiAy  heard  what  he  states,  making 
use  of  the  expression  ^^  It  is  said ; "  notwithstanding  the  circumstances 
which  alone  raise  the  ground  of  objection  last  referred  to,  I  am  of 
opinion,  upon  the  whole,  that  the  document,  proved  to  be  in. the  hand- 
writing of  John  Troutbeck,  who  is  certified  by  the  master  to  be  con- 
nected with  George,  is  admissible,  and  good  evidence  to  go  to  a  jurj^ 
with  the  view  of  connecting  Samuel  with  George.^  .  .  • 

I  In  Blackburn  v.  Crawfords,  8  Wall.  175,  in  1865,  the  right  of  certain  plaintifis  j'  >  w  /'/ 
in  ^ectment  tamed  upon  whether  their  parents  were  xnarried  when  they  were  bom. 
The  declarations  of  a  deceased  sister  of  the  mother  were  received  below,  to  the  effect     «  ' ' 

that  the  parents  were  so  married.     But  it  was  held  by  the  Supreme  Court  that  they  ^ 
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HAINES  V.   GUTHRIE. 

Queen's  Bench  Division.    1884. 

[Reported  18  Q.  B.  J).  818.] 

Action  for  the  price  of  certain  horses  sold  and  delivered  by  the  plain- 
tiff to  the  defendant. 

Defence  (inter  alia)  that  at  the  time  of  the  alleged  sale  and  delivery 
of  tlie  horses  the  defendant  was  an  infant  under  the  age  of  twentj-one 
3'ear8 ;  that  the  horses  were  not  necessaries,  and  that  he  was  amply  sup* 
plied  with  horses  before  the  time  of  the  alleged  sale. 

Reply,  joining  issue  on  the  defence. 

At  the  trial,  before  Grove,  J.,  and  a  jury,  the  plaintiff  proved  a  sale 
of  the  horses  in  question  to  the  defendant  about  the  6th  of  May,  1883. 
The  defendant's  counsel,  in  support  of  the  plea  of  infancy,  tendered  as 
evidence  an  affidavit  made  by  the  deceased  father  of  the  defendant  in 
an  administration  suit  in  the  Chancery  Division,  to  which  suit  the  plain- 
tiff was  not  a  party.  In  the  affidavit  the  deponent  stated  that  the  de- 
fendant was  bom  "  on  or  about  the  20th  of  May,  1862." 

Grove,  J.,  admitted  the  evidence,  and  the  jury  gave  a  verdict  for  the 
defendant  on  the  claim  in  respect  of  the  horses. 

The  plaintiff  gave  notice  of  motion  for  a  new  trial  on  the  ground  of 
improper  reception  of  evidence. 

1884,  May  29.  JB^.  D.  Greene,  for  the  plaintiff,  in  support  of  the 
motion.  Willis^  Q.  C,  for  the  defendant  The  arguments  are  suffi- 
ciently stated  in  the  judgment  in  the  Queen's  Bench  Division. 

Our.  adv.  tmU* 

July  7.    The  judgment  of  the  court  (Stephen  and  Mathew,  JJ.) 
was  delivered  by 
Stephen,  J.  •  .  .  The  objection  to  the  reception  of  the  evidence  was 

were  not  admiasible.  Mr.  Justice  Swayne,  for  the  court  (Clifford,  J.,  dissenting), 
said  :  **  Here  the  question  related  to  the  family  of  Dr.  Crawford.  The  defendants  in 
error  claimed  to  belong  to  the  family,  and  to  be  his  nephew  and  nieces.  To  prove  this 
relationship,  it  was  competent  for  them  to  give  in  evidence  the  declarations  of  any 
deceased  member  of  that  family.  But  the  declarations  of  a  person  belonging  to 
another  family  —  such  person  claiming  to  be  connected  with  that  family  only  by  the 
intermarriage  of  a  member  of  each  family  —  rest  upon  a  different  principle.  A  dec- 
laration from  such  a  source  of  the  marriage  which  constitutes  the  affinity  of  the 
declarant,  is  not  snch  evidence  aUnnde  as  the*  law  requires. 

**  It  is  insisted  by  the  defendants  in  error,  upon  the  authority  of  Monkton  v.  The 
Attorney-General,  2  Russell  &  Mylne,  166,  that  it  was  sufficient  to  show  the  relation- 
ship of  the  declarant  to  Elizabeth  Taylor.  As  we  understand  that  case,  it  has  no  appli- 
cation to  the  point  under  consideration.  ...  If  it  had  been  proved  by  independent 
testimony  that  Sarah  Evans  was  related  by  blood  to  any  branch  of  the  family  of  David 
Crawford,  and  her  declarations  had  been  offered  to  prove  the  relationship  of  another 
person  claiming,  or  ckiming  to  belong  also  to  that  family,  this  case  would  be  in  point 
But  the  declaration  of  Sarah  Evans,  offered  to  prove  that  her  sister  was  connected  by 
marriage  with  a  member  of  that  family,  was  neither  within  the  principle  nor  the  lan- 
guage of  that  authority.  •  •  •"    Bed  ^it.  —  Ed. 
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that  it  is  not  within  any  of  the  exceptions  to  the  general  role  excluding 
hearsay  evidence. 

The  argument  in  favor  of  its  reception  was  that  the  rule  which  ad- 
mits hearsay  in  pedigree  cases  applies  to  proof  of  the  facts  which  con- 
stitute a  pedigree,  —  birth,  death,  and  marriage, — whenever  those 
facts  are  in  issue,  whatever  maj'  be  the  purpose  for  which  they  are 
proved.  It  was  also  suggested  that  the  case  fell  within  a  rule  sup- 
posed to  be  laid  down  by  Lord  Ellenborough  in  Roe  d.  Brune  v. 
Bowlings^  7  Easily  279. 

The  rule  according  to  which  hearsay  is  admitted  in  cases  of  pedigree 
is  first  stated  by  Lord  Mansfield  in  Qoodright  v.  Mosa^  2  Cowp.  591, 
decided  by  the  Ck>urt  of  King's  Bench  in  1777.  In  tliat  case  Lonl 
Mansfield  said :  ^^  Tradition  is  suflScient  in  point  of  pedigree.  Circum- 
stances may  be  proved.  For  instance,  suppose  from  the  hour  of  one 
child's  birth  to  the  death  of  its  parent  it  had  always  been  treated  as 
illegitimate,  and  another  introduced  and  considered  as  the  heir  of  the 
family,  that  would  be  good  evidence.  An  entry  in  a  father's  family 
Bible,  an  inscription  on  a  tombstone,  a  pedigree  hung  up  in  the  famil3' 
mansion  (as  the  Duke  of  Buckingham's  was),  are  all  good  evidence. 
So  the  declarations  of  parents  in  their  lifetime."  .  .  .  One  series  of 
cases  has  decided  the  degree  of  relationship  in  which  a  declarant  must 
have  stood  to  a  family  in  order  that  his  declarations  may  be  received 
in  evidence.  Another  series  of  cases,  of  which  EAdney  v.  Cock^ 
bum^  2  Russ.  db  My.  167,  decided  in  1831,  and  Shields  v.  Boucher, 
1  De  G.  &  Sm.  40,  decided  in  1847  by  Vice-Chancellor  Knight  Bruce, 
are  the  latest,  and  have  most  bearing  on  the  present  case,  have  been 
concerned  with  the  question  what  statements  may  be  given  in  evidence. 
It  was  supposed  at  one  time  that  the  bare  fact  of  relationship,  as, 
e.  g,y  that  A.  was  son,  brother,  or  cousin  to  B.,  was  all  that  might  be 
so  proved,  and  on  this  ground  in  Exdney  v.  Cockbum^  2  Russ.  &  My. 
167,  Tindal,  C.  J.,  in  the  trial  of  an  issue  from  Chancer}-,  refused  to 
allow  the  ages  of  certain  persons  to  be  proved  by  such  evidence.  Lord 
Brougham  thought  that  the  evidence  was  improperly  rejected,  and  said 
that  Allan  Park,  J.,  and  Littledale,  J.,  agreed  with  him,  and  sent  a 
case  for  their  opinion  to  the  Court  of  King's  Bench.  The  matter, 
however,  was  compromised. 

In  Shields  v.  Boucher^  1  De  G.  db  Sm.  40,  the  question  arose  also  in 
an  issue  from  Chancer}',  whether  a  witness  who  had  said  that  he  had 
heard  his  father  say  that  his  (t.  e.  the  father's)  uncle  married  Miss  Hol- 
lins,  might  be  further  asked,  ^^  Did  you  ever  hear  him  say  of  where?  '* 
This  question  was  disallowed  by  Wilde,  C.  J.,  but  Knight  Bruce,  Y.  C, 
in  an  elaborate  Judgment,  gave  his  reasons  for  thinking  that  it  ought  to 
have  been  admitted.  Its  principal  importance  in  reference  to  the  pres- 
ent case  is  that  the  Vice-Chancellor  never  once  refers  to  the  question  of 
the  admissibility  of  such  evidence  without  introducing  into  his  state- 
ment of  the  rate  the  expression  ''  in  cases  of  pedigree,"  or  an  equiva- 
lent   The  whole  Judgment  indeed  goes  upon  the  assumption  Ihat 
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whatever  dedarations  may  be  admissible,  ihej'  are  admissible  in  cases 
of  pedigree.  For  instance,  he  sajs  (pp.  52-53),  *' The  reasons  and 
grounds  upon  which  births,  and  times  of  births,  marriages,  deaths, 
legitimacy',  illegitimacy,  consanguinity  generally,  are  allowed  to  be 
proved  by  hearsay  (from  proper  quarters)  in  a  controversy  merely 
genealogical,  etc. ; "  and  similar  expressions  occur  in  other  parts  of 
the  judgment. 

These  cases  show  clearly  that  in  a  pedigree  case,  that  is,  in  the  case 
of  a  purely  genealogical  controversy,  the  father's  affidavit  as  to  his  son's 
age  would  have  been  admissible,  though  this  cannot  be  said  to  have 
been  established  till  1831,  when  Kidney  v«  Cockbum,  2  Russ.  &  My. 
167,  was  decided,  if  indeed  that  case  can  be  said  to  have  amounted  to 
a  decision  ;  but  it  is  also  to  be  observed  that  each  of  these  cases  was  a 
pedigree  case,  —  that  is,  it  was  a  case  in  which  the  controversy  between 
the  parties  was  whether  or  not  a  certain  line  of  genealogy  could  be 
established.  It  is  also  to  be  observed  that  the  principle  of  the  excep- 
tion to  the  rule  excluding  hearsay,  as  laid  down  in  the  earlier  caseSf 
applies  to  pedigree  cases  only. 

Wc  now  proceed  to  examine  such  authorities  as  there  are,  and  they 
are  not  many,  as  to  the  admissibility  of  such  evidence  in  cases  not  relat- 
ing to  pedigree.  The  earliest  in  point  of  time  is  Herbert  v.  Tuckal,  Sir 
T.  Raym.  84,  decided  in  1663.  The  whole  report  is  as  follows :  ^^  Upon 
evidence  in  a  trial  at  bar  the  question  was  if  one  was  of  full  age  at  the 
time  of  his  will  made  b}'  him,  and  upon  evidence  it  appears  that  he  was 
born  the  14th  of  February,  1608,  and  he  made  his  will  when  he  was  of 
the  age  of  twentj'-one  j'ears  within  two  daj's,  and  to  prove  his  nonage 
the  defendant  produced  an  almanac  in  which  his  father  had  writ  the  na- 
tivity of  the  devisor,  and  it  was  allowed  to  be  strong  evidence.''  This 
report  is  so  concise  that  it  is  practically  useless.  It  leaves  it  a  matter  of 
mere  conjecture  whether  the  case  was  or  was  not  one  of  pedigree.  It  is 
probable  fVom  the  dates  that  it  was.  It  was  decided  in  1663.  The  will 
was  made  in  1608.  The  testator  must  have  been  born  and  the  entry 
must  have  been  made  in  1587. 

The  next  is  the  case  of  Eex  v.  ErUweU^  3  T.  R.  707,  decided  in 
1790.  .  •  •  All  the  judges  in  this  case  agreed  that,  to  be  admissi* 
ble  as  a  declaration,  a  statement  must  be  brought  within  some 
recognized  exception  to  the  rule  excluding  hearsay.  The  question 
between  them  was  whether  there  was  such  an  exception  in  cases  of 
settlement. 

The  next  is  the  case  of  Bex  v.  Erith,  8  East,  539,  decided  in  1807. 
In  that  case  a  deceased  father's  statement  that  his  bastard  child  was 
born  at  £rith  was  held  to  be  inadmissible  as  evidence  of  the  child's 
birth  settlement.  .  .  .  This  case  comes  ver}*  near  to  the  one  before  us. 
Substitute  "time"  for  "place"  and  ' locality V  and  every  word  of 
Lord  Ellenborough's  judgment  would  apply  to  it.  It  was  a  consid- 
ered judgment  of  the  whole  Court  of  King's  Bench,  and  is  binding 
on  us. 
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There  are  two  cases  which  are  directlj^  in  point,  one  of  which  is 
identical  with  the  present  case,  and  they  would  be  decisive  of  the 
question  if  we  could  regard  them  as  entirely  satisfactory ;  but  one  is 
a  Nisi  Prius  case,  decided  apparently  without  argument,  and  the 
other  scarcel}"  amounts  to  more  than  the  expression  of  an  opiniou^ 
and  though  it  is  a  decided  opinion  of  a  most  eminent  Judge,  it  ap- 
pears to  proceed  to  some  extent  on  a  ground  which  cannot  now  be 
taken. 

The  first  case  is  a  Nisi  Prius  decision  in  1830,  by  Allan  Park,  J., 
Whittuck  V.  Waters^  4  C.  &  P.  875.  In  that  case  evidence  that  one 
of  the  cestuis  que  vie  of  a  lease  was  said  in  his  family  to  be  dead  was 
rejected  on  the  ground  that  the  case  was  not  one  of  pedigree. 

The  other  case,  Figg  v.  Wedclerburne,  11  L.  J.  Pt.  II.  (Q.  B.)  45, 
is  identical  with  the  present  case,  but  it  is  not  conclusive,  as  it  was  not 
decided  on  the  question  now  before  us.  The  judgment  was  delivered 
after  consideration  by  Patteson,  J.  It  states  tlie  facts,  which  wei*e  that, 
the  infancy  of  the  defendant  being  pleaded,  a  letter  from  his  deceased 
father  was  given  in  evidence,  which,  for  a  purpose  unconnected  with 
the  action,  stated  the  precise  age  of  the  defendant.  Patteson,  J.,  said 
he  considered  this  evidence  so  weighty  that  if  it  were  properly  received 
it  ought  to  have  been  decisive  in  favor  of  the  defendant,  so  that  after  a 
verdict  for  the  plaintiff  a  new  trial  ought  to  have  been  granted  on  the 
ground  that  the  verdict  was  perversely  contrary*  to  the  evidence ;  and 
he  added :  '*  I  confess  I  have  a  strong  opinion  that  it  was  not  receiv- 
able, but  the  cases  upon  this  subject  are  conflicting ; ''  and  he  goes  on 
to  give  an  account  of  the  case  of  Kidney  v.  Cockhum^  2  Russ.  &  My. 
167,  in  which  he  says  Tindal,  C.  J.,  rejected  such  evidence,  but  in 
the  opinion  of  the  Lord  Chancellor  (Brougham),  and  Park  and  Little- 
dale,  JJ.,  improperly.  This  account  of  Kidney  v.  Cockbum  omits  to 
notice  the  distinction  on  which  the  present  question  turns.  Kidney  v. 
Cockbum  was  clearly  a  pedigree  case,  as  the  question  was  whether 
two  brothers,  who  were  born  140  j-ears  before  the  case  was  tried,  were 
or  were  not  of  the  whole  blood,  and  the  question  was  whether  the  ex- 
ception admitting  hearsay  in  such  cases  inchided  hearsay  as  to  the  age 
of  deceased  persons  as  well  as  hearsay  as  to  their  relationship.  The 
doubt  of  Patteson,  J.,  would  thus  seem  to  have  been  whether  hearsay 
as  to  age  was  admissible  even  in  pedigree  cases.  The  opinion  that  it 
is  has  in  more  modem  practice  prevailed,  but  the  question  is  whether 
the  exception  applies  to  cases  which  cannot  be  called  in  any  sense  pedi- 
gree cases.  The  cases  referred  to  all  seem  to  us  to  show  that  it 
does  not. 

There  is,  however,  one  other  case  to  which  considerable  importance 
was  attached  by  the  plaintiff,  and  which  it  is  necessary  to  notice,  as  it 
appears  rather  to  suggest  than  to  lay  down  a  broader  principle  on  this 
subject  than  has  been  recognized  elsewhere.  This  is  Iloe  d.  Brune  v. 
Batolings,  7  East,  279.  In  that  case  the  question  was,  whether  a  lease 
bad  been  granted  pursuant  to  the  terms  of  a  power  which  enabled  the 
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successive  tenants  for  life  under  a  settlement  to  let  '^  at  the  ancient 
yearly  rent"  The  first  tenant  in  tali  sued  in  ejectment  the  lessee  of  a 
tenant  for  life,  on  the  ground  that  the  lease  was  void  because  the  rent 
i-eserved  was  only  14^.  a  year  instead  of  £14 ;  and  he  put  in  evidence, 
to  prove  the  amount  of  the  ancient  yearly  rent,  a  letter  written  in  1728 
b}'  the  steward  of  an  earlier  tenant  for  life,  stating,  amongst  other  things, 
the  rent  at  which  the  premises  in  question  had  been  usually  let.  The 
letter  was  indorsed  by  the  tenant  for  life,  to  whom  it  was  addressed,  — 
''A  particular  of  my  estate  in  Cornwall,"  and  was  kept  with  the  title- 
deeds  of  the  estate.  This  document  was  admitted  as  evidence  against 
the  lessee  of  the  later  tenant  for  life  and  in  favor  of  the  tenant  in  tail 
Lord  EUenborougli  pointed  out  that,  if  the  tenant  for  life  who  made  the 
lease  had  derived  title  from  the  tenant  for  life  who  made  the  indorse- 
ment, the  case  would  have  been  clear,  but  as  this  w^  not  so  the  admis* 
sibility  of  the  document  was  put  upon  other  grounds.  One  ground 
stated  is  that  the  statement  was  against  the  interest  of  the  person 
who  made  it,  as  his  interest  was  to  diminish  the  amount  of  the  ancient 
rent  in  order  that  he  might  obtain  as  large  a  fine  as  possible ;  but 
it  seems  that  the  court  were  not  wholly  satisfied  with  this,  as  Lord 
EUenborough  goes  on  to  say :  '^  Then  at  this  distance  of  time,  with 
the  means  of  knowledge  which  he  had  of  the  fact,  and  his  interest  in 
declaring  it  the  other  way,  we  think  that  his  declaration  is  evidence  of  the 
fact  to  go  [to]  the  jury.  There  are  several  instances  in  the  books  where 
the  declaration  of  a  person  having  knowledge  of  a  fact,  and  no  interest 
to  falsify  it,  has  been  admitted  as  evidence  of  it  after  his  death.  Thus 
the  written  memorandum  of  a  father  as  to  the  time  when  his  child  was 
born  has  been  received  to  prove  when  the  infant  would  come  of  age,  and 
that  he  was  in  fact  under  age  at  the  time  of  making  his  will.  And  yet 
the  most  that  can  be  said  for  such  evidence  is  the  peculiar  means  of 
knowledge  of  the  fact  by  the  father,  and  the  absence  of  all  interest  in 
him,  at  the  time  of  the  memorandum  or  declaration  made,  to  falsify  the 
truth  in  respect  to  it  So  an  entry  of  the  receipt  of  ecclesiastical  dues 
in  the  books  of  a  deceased  rector  is  CAddence  for  his  successor,  which 
must  also  be  upon  the  same  ground  of  an  absence  of  all  interest  to  mis- 
state  the  fact  in  the  rector  making  such  entry,  which  could  not  possibly 
be  evidence  for  himself.  .  •  .  The  paper,  therefore,  having  been  found 
amongst  the  muniments  of  the  family,  accredited  by  one  who  could  not 
have  used  it  in  his  own  favor,  and  preserved  by  him  and  by  the  suc- 
ceeding tenant  for  life,  against  whom  it  might  have  been  used  adversely, 
we  think  that  it  was  evidence  to  be  left  to  the  jury  of  the  amount  of  the 
ancient  rent  at  the  time  it  bears  date."  ^ 

It  was  pressed  upon  us,  on  the  authority  of  this  case,  that  the  decla- 
ration of  a  person  having  knowledge  of  a  fact,  and  no  interest  to  falsify 
it,  ought  as  a  rule  to  be  admitted  as  evidence  of  it  after  his  death.  The 
context,  however,  shows  that  Lord  Ellenborough  was  very  far  fh>m  lay* 

1  For  the  case  of  Roe  d.  Bmne  o.  Rawlings,  see  infra,  476.  —  En. 


8ECT.  lY.]  HAINES  V.  GUTHfilX.  393 

ing  down  any  suoh  rule.  He  confines  it  to  '^  some  cases/'  and  none  of 
tliose  which  he  enumerates  meet  this  case,  except  possibly  Herbert  v. 
Tuckal^  Sir  T.  Raym.  84,  upon  which  we  have  already  remarked  that 
for  aught  that  appears  it  was  a  pedigree  case.  The  case  of  the  rector's 
books  is  treated  as  an  anomalous  rule,  the  reasons  for  which  have  now 
been  forgotten.  .  .  . 

The  rule  su^ested  to  have  been  laid  down  by  Lord  EUenborough 
cannot  possibly  be  accepted  in  its  generality,  for  since  Boe  v.  BawU 
ings^  many  cases  have  been  decided  which  are  in  complete  opposition 
to  it:  such  —  to  mention  two  only  amongst  many -^ was  Stobart  v. 
Dryden^  1  M.  &  W.  615,  decided  in  1836|  which  decided  that  a  dying 
declaration  that  the  declarant  had  forged  a  deed  sued  upon  was  inad- 
missible.^ The  second  case  (which  was  not  mentioned  in  the  argument) 
closel}'  resembles  the  case  now  before  us.  It  is  Sturla  v.  Freccia^ 
5  App.  Cas.  623,  decided  in  1880  by  the  House  of  Lords.  Li  that  case 
the  question  was  as  to  the  place  of  birth  and  the  age  of  one  ManginL 
The  report  of  an  official  committee  called  a  Giunta,  which  sat  at  Genoa, 
stating  that  Mangini  was  in  1790  a  native  of  Quarto,  aged  about  forty- 
five,  was  rejected ;  though,  as  Lord  Selbome  said,  it  was  proved  to  be 
*^  an  authentic  public  document  of  the  Genoese  Government,  to  which, 
so  far  as  the  good  faith  of  those  who  made  it  is  concerned,  credit  might 
be  justly  given." 

The  only  remaining  point  in  the  case  is  the  suggestion  that  the  facts 
which  collectively  make  up  pedigree,  birth,  death,  and  marriage,  may 
be  proved  by  declarations  whenever  they  are  in  dispute,  but  this  con- 
tention cannot  prevail.  It  is  enough  to  say  that  there  is  not  a  shadow 
of  authority  for  it,  and  it  appears  to  us  that  in  many  cases  it  would  be 
extremely  dangerous  to  admit  such  evidence.  For  instance,  suppose 
the  question  were  whether  a  girl,  made  the  subject  of  an  offence,  was 
under  twelve  or  under  sixteen  at  the  time,  a  declaration  of  a  deceased 
parent  neither  would  be,  nor  as  it  appears  to  us  ought  to  be,  admissible 
to  prove  it. 

For  all  these  reasons  we  are  of  opinion  that  the  father's  affidavit  in 
this  case  was  improperly  admitted,  and  that  there  must  be  a  new  trial. 
We  cannot  enter  Judgment  for  the  plaintiff  as  there  was  other  evidence 
of  infancy. 

The  defendant  appealed.  •  •  • 

Aug.  9,  11.     WiUis^  Q.  C.  {Qlyn^  with  him),  for  the  defendant 

ImmJey  Smithy  Q.  C,  and  J7.  2>.  Oreene^  fbr  the  plaintiff,  were  not 
called  upon. 

Brett,  M.  R.  .  .  .  No  doubt,  if  admissible,  it  would  be  strong  evi- 
dence to  show  what  was  the  true  date  of  the  birth,  but  the  question  is 
whether  it  is  admissible  in  this  action,  and  on  such  an  issue  as  is  here 
raised.  What  the  family  of  the  defendant  is  is  immaterial,  whose  son 
he  is  is  immaterial,  whether  he  is  a  legitimate  or  an  illegitimate  son  is 

^  SuprOf  S62 ;  it  was  not  a  dying  declaration.  -^  Ed. 
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immaterial,  and  whether  he  is  an  elder  or  a  j'ounger  son  is  immaterial ; 
no  question  of  family  is  raised  in  the  case.  •  •  • 

The  question  cannot  be  argued  on  principle  alone,  but  we  must  look 
to  the  decisions  and  see  whether  such  evidence  as  this  in  such  a  case  as 
this  has  ever  been  admitted  as  coming  within  anj*  of  the  exceptions  to 
the  general  rule.  There  are  many  exceptions  to  the  general  rule  which 
are  well  known  and  established.  In  many  cases  there  might  be  much 
to  be  said  on  both  sides  if  it  were  sought  to  establish  the  exception  for 
the  first  time,  but  it  is  not  the  province  of  the  court  to  consider  whether 
the  original  rule  is  good  or  bad,  nor  to  enunciate  the  principle  of  the 
exceptions,  but  only  to  see  what  they  are. 

In  Sturla  v.  ^eocia,  5  App.  Cas.  623,  Lord  Blackburn  enumerates 
the  exceptions  in  the  following  terms :  '^  It  is  not  disputed  that  the 
general  rule  of  English  law  is  that  hearsay  evidence  is  not  receivable, 
one  reason  probably  is  the  want  of  the  safeguards  of  cross-examination  ; 
however,  undoubtedly,  the  law  is  that,  as  a  general  rule,  hearsay  evi- 
dence is  not  admissible.  But  to  that  a  great  many  exceptions  have 
been  introduced.  I  do  not  say  that  if  we  were  but  beginning  to  make 
the  law,  we  should  be  able  to  say  exactly  why  so  much  should  be  ad- 
mitted and  no  more,  probably  it  would  be  difficult  to  say  that  in  all 
cases ;  but  the  exceptions  have'  been  established  and  exist,  and  we  have 
to  see  whether  this  case  comes  within  any  one  of  those. 

*^  Now,  my  Lords,  the  first  and  one  of  the  most  important  exceptions 
is  briefly  expressed  in  a  dichtm  in  Higham  v.  Hidgwat/j  10  East,  109, 
that  documents  on  the  face  of  them  appearing  to  be  against  the  inter- 
est of  a  deceased  person  who  stated  the  matter,  are  evidence.  I  need 
not  enter  into  the  qualifications  of  that  farther  than  to  point  out  that  in 
no  point  of  view  can  this  Giunta  di  Marina,  who  made  this  statement 
(and  who  presumably  are  all  dead  by  this  time),  be  said  to  have  been 
making  statements  against  their  own  pecuniary  interests. 

**'  Then,  my  Lords,  there  is  a  second  class  of  cases,  of  which  Price  ▼• 
Lord  Torringtofij  1  Salk.  285 ;  2  Ld.  Raym.  873,  may  be  mentioned 
as  being  the  earliest,  establishing  that  where  a  deceased  person  in  the 
course  of  his  duty  makes  a  contemporaneous  entry  of  an  act  which  he 
has  done,  and  returns  that  in  the  coarse  of  his  business,  then  after  his 
death  it  would  be  received  as  evidence.  That  class  of  cases  is  also  well 
established.  There,  again,  I  do  not  go  into  the  qualifications,  or  ex- 
press any  opinion  upon  the  different  matters  introduced,  farther  than  to 
point  out  that  in  no  sense  can  it  be  said  that  the  Giunta  di  Marina  was 
making  any  statement  in  the  course  of  business  contemporaneous  with 
the  fact,  and  it  is  impossible  to  say  that  it  falls  within  that  pnnciple. 

**  Then,  my  Lords,  comes  another  large  class  of  cases,  where,  from 
the  nature  of  the  thing,  evidence  of  reputation  from  deceased  persons 
is  admissible,  —  where  it  is  a  pnblic  right  or  a  quasi  public  right,  evi- 
dence of  reputation  is  admissible  if  you  prove  that  the  deceased  person 
was  of  the  class  who  would  know  it,  and  had  stated  it  Upon  that, 
again,  I  merely  say  that  the  question  we  are  now  inquiring  into,  viz. 
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the  history  of  a  private  iDdividual,  is  not  a  matter  in  which,  in  any 
sense,  reputation  generally  can  be  received. 

'^Then,  my  Lords,  there  is  another  class  of  cases  which  comes 
nearer  to  it  It  has  been  established  for  a  long  while  that  in  questions 
of  pedigree,  —  I  suppose  a[K>n  the  ground  that  they  were  matters  relat- 
ing to  a  time  long  past,  and  that  it  was  reallj*  necessary  to  relax  the 
strict  rules  of  evidence  there  for  the  purpose  of  doing  justice,  —  but  for 
whatever  reason  the  statements  of  deceased  members  of  tlie  family 
made  ante  litem  motam^  before  there  was  anything  to  throw  doubt 
upon  them,  are  evidence  to  prove  pedigree.  And  such  statements  by 
deceased  members  of  the  family  maj'  be  proved  not  only  by  showing 
that  they  actually  made  the  statements,  but  by  showing  that  the}*  acted 
upon  them,  or  assented  to  them,  or  did  anything  that  amounted  to 
showing  that  they  recognized  them."    5  App.  Cas.  at  pp.  640,  641. 

I  think  Lord  Blackburn  intended  to  make  an  exhaustive  definition  of 
the  exceptions  to  the  rule  against  the  admission  of  hearsay  evidence, 
and  he  distinctly  states  that  *'  in  questions  of  pedigree"  the  statements 
of  deceased  members  of  the  family  ''  are  evidence  to  prove  pedigree.'* 
If  that  is  true,  and  if  what  I  have  stated  (that  no  question  as  to  family 
is  at  issue  in  the  pi*esent  case)  is  right,  how  can  any  one  say  that  the 
evidence  in  this  case  was  given  on  a  question  of  pedigree  to  prove  ped- 
igree? Therefore  this  evidence  is  not  brought  within  the  exception.  A 
strong  opinion  was  expressed  by  Palteson,  J.,  in  Figg  v.  Wedderburnej 
11  L.  J.  (Q.  B.)  45 ;  6  Jur.  218,  that  in  a  case  like  the  present  such 
evidence  as  this  is  not  admissible.  There  is  also  a  strong  opinion  of 
Pollock,  C.  B.,  in  Plant  v.  Taylor^  7  H.  &  N.  227,  where  he  said,  **  In 
an  action  for  goods  sold  and  delivered,  declarations  of  a  deceased 
parent  are  not  admissible  to  prove  the  defendant  is  an  infant.  It  is  dif- 
ferent where  the  question  is  one  of  pedigree."  This  is  an  authority  to 
show  that  the  question  raised  in  the  present  case  is  not  a  question  of 
pedigree  within  the  meaning  of  the  rule. 

For  these  reasons  I  am  of  opinion  that  this  evidence  does  not  come 
within  any  of  the  recognized  exceptions,  and  therefore  is  inadmis- 
sible, and  the  order  of  the  Divisional  Court  directing  a  new  trial  was 
right  .  .  . 

[The  brief  concurring  opinions  of  Bowen,  L.  J.,  and  Fry,  L.  J.,  are 
omitted.]  Appeal  dismiasecL^ 

1  In  Conn.  Mat  L.  Ins.  Co.  v.  Schwenk,  94  IT.  S.  698,  698,  in  1878,  it  was  a  ques- 
tion whether  it  was  error,  in  an  action  on  a  policy  of  life  innnrance,  in  pruying  the  age 
of  the  deceased,  to  reject  the  entry  of  the  age  in  the  minute  book  of  a  lodge  of  Odd  FeU 
lows  of  which  the  deceased  was  a  member.  Mr.  Justice  Strong  (for  the  court)  said : 
*'  Again  it  is  argued  that  a  man's  age  is  one  of  the  elements  of  his  ]H^igree,  and  that, 
in  proving  pedigree,  hearsay  evidence  is  admitted.  The  argument  is  fallacious.  It  ia 
true,  the  age  of  a  person  may  become  material  in  questions  of  pedigree;  but  even  then 
the  hearsay  declarations  of  strangers,  persons  not  related  by  blood  or  marriage,  are 
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CRISPIN  V.  DOGLIONL 

Court  of  Probate.    1863. 

[Reported  8  8w.  A  Tr.  44.] 

This  was  an  interest  suit.  The  plaintiff  alleged  that  he  was  .the 
natural  son  of  Henry  Crispin,  deceased,  a  domiciled  Portuguese,  and 
that  b}'  the  law  of  Portugal  he  was  entitled  to  succeed  to  the  whole  of 
the  property  of  the  deceased  if  he  died  intestate,  and  to  two-thirds  of 
it  if  he  died  testate.  The  defendant,  a  sister  of  the  deceased,  denied, 
among  other  pleas,  that  the  plaintiff  was  the  natural  son  of  the  de- 
ceased. The  issue  came  on  for  trial  befoibe  Sir  C.  Cbbsswell  and  a 
special  jury. 

The  Queen's  Advocate  (Sir  JR.  PhUlimor^y  Sergeant  Shee^  Mr. 
DotodesweUy  Mr.  Hannen^  and  Mr.  C.  A.  Turner^  for  the  plaintiff. 

Mr.  M.  ChawherSy  Q.  C,  Mr.  Cleaaby^  Q.  C,  Dr.  Spinks^  and 
Mr.  R,  E.  Turner^  for  the  defendant. 

The  Queen*s  Advocate  tendered  as  evidence  the  declarations  of  Jose 
Crispin,  a  brother  of  the  deceased,^  as  to  the  relationship  between  the 
plaintiff  and  Henry  Crispin.  .  .  . 

Sir  C.  Cresswell.  As  the  question  is  to  be  decided  on  principle,  I 
certainly  think  the  evidence  is  inadmissible.  The  admissibility  of  hear- 
say evidence  is  exceptional,  and  ought  not  to  be  carried  further  than 
the  decisions  in  the  books,  for  it  is  a  departure  from  the  first  rule  of 
evidence.  I  can  well  understand  that  where  a  matter  is  likely  to  be 
discussed  and  well  known  in  a  family,  a  member  of  the  family  may  be 
allowed  to  give  evidence  of  it ;  but  in  this  case  the  plaintiff,  according 
to  his  own  account,  is  JUiua  nulliug  by  our  law.  The  question  is, 
whether  a  declaration  of  one  brother  may  be  admitted  as  to  another 
brother  having  had  intercourse  with  a  woman,  and  having  had  a  child 
by  her :  I  think  it  ought  to  be  excluded. 


NORTHROP  V.  HALE. 
Supreme  Judicial  Court  or  Maine.    188i. 
[Reported  76  Me.  806.] 

On  exceptions.    An  appeal  from  the  decree  of  the  jndge  of  probate. 
The  opinion  states  the  case. 

inadmissible  to  prove  it.  Moreover,  the  present  case  involves  no  question  of  pedigree. 
The  proof  of  age  was  not  oflTered  for  the  purpose  of  showing  parentage  or  descent,  both 
of  which  were  impertinent  to  the  issue  between  the  parties.  The  assignment  of  error 
cannot,  therefore,  be  sustained."  —  En. 

^  It  appears  in  s.  c.  82  L.  J.  (P.  &  M.)  109,  that  this  brother  was  dead.  —  Ed. 
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Natfian  and  Henry  B.  CleaveSf  and  3f,  P.  Frank,  for  the  plaintiff. 

Drummond  and  Drummond,  and  Clarence  Hale,  for  the  defendant. 

ViBoiK,  J.  This  is  an  ap|)cal  from  a  decree  of  the  Judge  of  probate, 
wherein  he  ordered  a  distribution  of  an  intestate  estate,  and  adjudged, 
against  the  claim  of  the  appellant,  that  he  was  not  the  natural  dbn  of 
the  intestate,  but  was  the  legitimate  son  of  the  intestate's  sister. 

In  the  Supreme  Court  of  Probate,  to  which  the  appeal  was  taken,  the 
same  question  was  submitted  to  a  jur}*,  who  found  against  the  appellant. 

At  the  trial  of  the  issue  it  appeared  inter  cUia  that  the  appellant  was 
liorn  in  Steubenville,  Ohio,  and  was  brought  up  there  in  the  family  of 
the  intestate's  sister,  in  which  also  the  intestate  resided  at  the  time  of 
the  appellant's  birth  and  for  several  years  thereafter.  The  appellant 
tendered  the  ^^  declaration  of  Mary  Northrop  (the  intestate's  sister) 
relative  to  the  birth  and  parentage  of  John  A.  Northrop,"  the  appel- 
lant. What  the  specific  declarations  were,  the  bill  of  exception  fails 
to  disclose.  It  is  sufficiently  general  to  include  declarations  that  the 
appellant  was  the  lawful  son  of  the  declarant,  which  was  claimed  by  the 
appellee.  The  admissibility  of  such  a  declaration  would  not  be  success- 
fully challenged  under  any  known  rule  of  evidence.  .  .  . 

But  the  appellant  could  not  be  aggrieved  by  the  exclusion  of  a  decla- 
ration which  would  disprove  his  claim,  and  his  exception  for  such  an 
exclusion  could  not  therefore  be  sustained. 

Yet,  considering  the  appellant's  claim  together  with  the  facts  and 
admissions  disclosed  in  the  bill  of  exception,  we  can  have  no  doubt 
that  the  declarations  tendered  and  excluded  had  a  direct  bearing  upon 
the  issue,  and  that  the  question  intended  to  be  raised  by  the  parties  is : 
Whether,  in  determining  who  are  the  rightfbl  distributees  of  an  intes- 
tate estate,  the  declarations  of  the  intestate's  sister  (since  deceased) , 
in  whose  famil}*  he  was  not  only  bom  and  brought  up,  but  in  which 
also  the  intestate  herself  lived  when  the  appellant  was  bom  and  for 
several  years  thereafter,  are  admissible  for  the  purpose  of  showing 
that  he  was  the  natural  son  of  the  intestate,  who  had  not  then  been 
married. 

All  of  the  authorities  seem  to  concur  in  holding  that  while  her  decla- 
rations would  be  competent  to  show  the  appellant  to  be  her  own  illegiti- 
mate son,  born  before  her  marriage,  yet  under  a  rale  founded,  as  Lord 
Mansfield  said,  *'  in  decency,  morality,  and  policy,"  her  declarations 
would  not  be  allowed  to  prove  her  own  son  illegitimate  if  born  in 
wedlock.  OoodrigfU  v.  Mobs,  Cowp.  591 ;  1  Greenl.  £v.  ss.  253, 844 ; 
Haddock  v.  B.  Jb  M.  Railroad,  8  Allen,  800 ;  Abmgton  v.  Buxhury, 
105  Mass.  287.  Can  her  declarations  be  admitted  to  show  the  illegiti- 
macy of  her  unmarried  sister's  son  bora  and  brought  up  in  her  own 
family?    This  involves  no  bastardizing  of  her  own  issue. 

Formerly  the  declarations  of  servants,  physicians,  and  intimate 
friends  have  been  admitted  at  Nisi  Prius  In  the  English  courts.  But 
in  Johnson  v.  Batoson,  2  Bing.  86,  the  court  unanimously  rejected  the 
declarations  of  a  deceased  housekeeper.     Best,  C.  J.,  remarked  that 
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the  admission  of  evidence  in  such  cases  mast  be  sabject  to  some  limits ; 
limiting  declarants  to  relatives  connectecf  by  blood  or  marriage  afforded 
a  certain  and  intelligible  rule ;  and  if  that  were  passed,  an  almost  end- 
less inquiry  as  to  the  degree  of  intimacy  between  the  family  and  the 
declarant  might  be  involved.  Since  that  decision,  all  modern  authori- 
ties exclude  declarations  coming  from  neighbors,  intimate  acquaint- 
ances, etc.,  of  the  family,  as  being  mere  hearsay  evidence.  Vowles  v. 
Young,  13  Ves.  147 ;  Whitelocke  v.  JBaker,  13  Ves.  514 ;  Jackson  v. 
Brovmer,  18  Johns.  37,  39.  It  has,  therefore,  become  a  universally 
recognized  exception  to  the  general  rule  excluding  hearsay,  based  on 
various  sound  considerations,  that  as  to  certain  facts  of  family  history, 
usually  denominated  pedigree,  comprising,  inter  alia,  birth,  death,  and 
marriage,  together  with  their  respective  dates,  and  in  a  qualified  sense, 
legitimacy  and  illegitimacy,  declarations  are  admissible :  (1)  When  it 
jj  appears  by  evidence  dehors  the  declarations  that  the  declarant  was 
lawfully  related  by  blood  or  marriage  to  the  person  or  family  whose 
history  the  facts  concern ;  (2)  That  the  declarant  was  dead  when  the 
declarations  were  tendered ;  and  (3)  That  they  were  made  ante  litem 
motam.  1  Greenl.  Ev.  ss.  103,  e$  seq.  and  notes ;  1  Whart  Ev.  ss.  201, 
et  seq.  and  notes ;  1  Taylor,  Ev.  ss.  571,  et  seq.  and  notes ;  Best,  Prin. 
£v.  (Am.  ed.)  s.  498  and  notes. 

In  OoodrigfU  v.  Moss^  Cowp.  571,  the  declarations  of  parents  were 
held  admissible,  after  their  decease,  to  prove  that  their  son  was  ^om 
before  their  marriage  and  was  therefore  illegitimate ;  and  this  case  is 
not  questioned  on  this  point  in  Berkeley  Peerage  Case,  4  Camp.  401. 

In  Vowles  v.  Young,  supra,  a  new  trial  was  granted  because  the 
declarations  of  a  husband  that  his  wife  was  illegitimate  were  rejected. 

In  Haddock  v.  B.  A  Maine  Railroad,  supra,  a  mother's  declarations 
were  admitted  to  prove  the  illegitimacy  of  her  daughter,  by  showing 
that  the  mother  was  never  married.^ 

So,  where  the  question  was  whether  the  plaintiflTs  mother  was  the 
legitimate  child  of  the  ancestor,  whose  land  was  in  dispute,  and  the 
record  showed  the  latter's  marriage  at  a  certain  date,  the  ancestor's 
declaration  —  that ''  unless  he  made  a  will,  Louisa  (plaintiffs  mother) 
could  get  nothing  "  —  was  held  competent  to  go  to  the  jury  on  tlie 
question  of  her  illegitimacy.  VtaU  v.  Smith,  6  R.  I.  417.  See  also 
Bamum  v.  Bamum,  42  Md.  251,  304. 

It  would  seem,  therefore,  that  the  declarations  of  the  intestate  would 
be  admissible  to  show  that  the  appellant  was  her  illegitimate  son  ;  and 
if  the  mother's  declarations  would  be,  whj'  would  not  be  those  of  the 
mother's  sister,  in  whose  family  the  child  was  born  and  brought  up,  and 
in  which  the  mother  lived  at  the  time  and  for  years  after? 

It  is  urged  that  there  are  some  English  authorities  which  somewhat 
tend  otherwise. 

In  Bamford  v.  Barton,  2  Moo.  &  R.  28,  where  one  K  died  seised 

1  See  nipra,  885,  note.  —  Ed. 
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of  land,  leaving  none  bat  illegitimate  children,  to  whom  he  willed  for 
life  his  property  with  remainder  to  his  own  lawful  heirs^  who  brought 
ejectment  claiming  the  devisees  for  life  to  be  dead ;  and  to  prove  it, 
offered  the  declarations  of  one  of  them,  who  had  since  died,  to  prove 
the  decease  of  the  other,  Patterson,  J.,  at  Nisi  Prius,  held  the  dcclara* 
tions  iuadmissible  on  the  ground  that  the  declarant  was  not,  in  point  of 
law,  a  member  of  the  family  of  his  reputed  father.  We  also  entertain 
the  same  opinion,  and  for  the  same  reason. 

In  CHspin  v.  Doglioni,  2  S.  &  Tr.  44,  decided  in  the  Probate  Court  in 
England  in  1863,  the  plaintiff  claimed  to  be  the  natural  son  of  the  intes- 
tate. To  prove  it,  he  tendered  the  declarations  of  a  deceased  brother 
of  the  intestate.  Sir  C.  Cresswell,  after  remarking  there  was  no  case  in 
point,  held  the  declarations  inadmissible,  saying :  ^'  The  admissibility 
of  hearsay  evidence  is  exceptional,  and  ought  not  to  be  carried  further 
than  the  decisions  in  the  books,  for  it  is  a  departure  from  the  firat  rule 
of  evidence.  I  can  well  understand  that  when  a  matter  is  likely  to  be 
discussed  and  well  known  in  a  family,  a  member  of  the  family  may  be 
allowed  to  give  evidence  of  it;  but  in  this  case  the  plaintiff,  according 
to  his  own  account,  \a  JUius  nvUiua^  by  our  law.  The  question  is 
whether  a  declaration  of  one  brother  may  be  admitted  as  to  another 
brother  having  had  intercourse  with  a  woman,  and  having  had  a  child 
by  her ;  I  think  it  ought  to  be  excluded."  We  cannot  perceive  any 
objection  to  this  ruling.  No  one  can  pretend  that  it  oomes  within  the 
exception  admitting  hearsay,  for  the  putative  father  has  no  relationship 
with  his  bastard  son,  and  hence  the  case  is  not  applicable  to  the  case  at 
bar.  Moreover,  the  case  is  especially  sound  in  England,  and  it  might 
there  be  considered  as  applicable  to  a  case  having  the  same  facts  as  in 
the  case  at  bar.  For  by  the  common  law,  in  order  to  *'  render  odious 
illicit  commerce  between  the  sexes  and  to  stamp  disgrace  on  the  fruits 
of  it,  notwithstanding  the  punishment  usually  fell  upon  the  innocent,  it 
was  thought  wise  to  prohibit  the  offspring  fVom  tracing  their  birth  to  a 
source  which  is  deemed  criminal  by  law."  Cooley  v.  Dewey^  4  Pick.  95. 
Hence  bastards  were  said  by  the  common  law  to  be  the  ^*  children  of  no> 
body,"  and  could  not  transmit  by  descent  except  to  their  own  offspring. 
1  Black.  Com.  459;  2  Kent's  Com.  (12th  ed.)  212-213;  Hughes  v. 
Decker^  38  Maine,  153,  160.  And  such  was  the  law  in  this  State 
until  1838,  when  the  legislature,  as  have  the  legislatures  of  several 
other  States,  ameliorated  the  rights  of  illegitimate  children.  ^'This 
relaxation  in  the  laws  in  so  many  States,"  says  Ch.  Kent,  ^*  of  the 
severity  of  the  common  law,  rests  upon  the  principle  that  the  rela- 
tion of  parent  and  child,  which  exists  in  this  unhappy  case,  in  all  its 
native  and  binding  force,  ought  to  produce  the  ordinary  consequence 
of  consanguinity."  2  Kent*s  Com.  (12th  ed.)  214.  By  the  statutes  of 
this  State,  **  an  illegitimate  child  is  the  heir  of  his  mother,"  and  **  his 
estate  descends  to  his  mother  when  he  dies  intestate  without  issue." 
R  S.  c.  75,  ss.  3  and  4. 

We  are  of  the  opinion,  therefore,  that  inasmuch  as  tl^e  relationship 
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of  sister  existed  between  the  intestate  and  the  declarant^  and,  bj  force 
of  the  statute,  that  of  mother  and  son  ^  between  the  intestate  and  the 
appellant,  the  declarations  came  literally  within  the  exception  and  are 
eonsequentl}'  admissible ;  and  that  the  jury  should  be  allowed  to  pass 
upon  their  weight,  if  they  find  they  were  ever  made,  in  connection  with 
the  other  testimony  in  the  case.  Mccq>Hons  sustained. 

Peters,  C.  J.,  Walton,  Danforth,  Stmonds,  and  Emvbt,  JJ.,  con- 
curred. 


,  In  Flora  v.  Anderson^  75  Fed.  Rep.  217,  284  (Cira  Court  U.  S.  So. 
Dist  Ohio,  1896),  the  complainant  sought  to  recover  certain  real  estate 
on  the  ground  that  he  was  an  illegitimate  son  of  a  testator's  daughter. 
A  statute  of  Ohio,  of  1853,  provided  that  ^*  Bastards  shall  be  capable  of 
inheriting  or  transmitting  inheritance,  on  the  part  of  their  mother,  in 
like  manner  as  if  they  had  been  born  in  lawful  wedlock.  And  if  the 
mother  be  dead,  the  estate  of  such  bastard  shall  descend  to  the  relatives 
on  the  part  of  the  mother  as  if  the  intestate  had  been  legitimate." 
After  reviewing  much  evidence  (including  declarations)  which  appar- 
entlj'  had  been  taken  de  bene,  and  laying  down  the  ordinary  doctrine 
as  to  the  pedigree  exception,  the  court  (Sage,  Dist.  Judge)  continued 
thus :  "  The  rule  that  hearsay  is  admissible  in  cases  of  pedigree  is  lim- 
ited to  cases  of  legitimate  relationship.  ...  In  Crispin  v.  Doglionij 
8  Swab.  &  Tr.  44,  decided  by  Sir  C.  Cress  well  in  1863,  the  question  was 
as  to  the  right  of  succession  to  propert}',  the  decedent  having  been  a 
citizen  of  Portugal,  where,  under  the  law,  bastards  inherited  from  the 
father  in  default  of  lawful  issue.  The  plaintiff  claimed  to  be  the  bas- 
tard son  of  the  decedent,  and  therefore  entitled,  under  the  law  of 
Portugal,  to  his  personal  property.  The  defendant  was  a  sister  of 
the  decedent,  and  denied  that  the  plaintiff  was  his  son.  The  declara- 
tions of  a  brother  of  the  deceased,  tending  to  show  that  the  plaintiff 
was  the  bastard  son  of  the  deceased,  were  offered.  The  judge  said : 
'  I  can  well  understand  that  where  a  matter  is  likely  to  be  discussed 
and  well  known  in  a  family,  a  member  of  the  family'  may  be  allowed  to 
give  evidence  of  it ;  but  in  this  case  plaintiff,  according  to  his  own  ac- 
count, IS  Jilius  nuUitis  by  our  law.  The  question  is  whether  a  declaration 
of  one  member  may  be  admitted  to  another  member  of  having  had  in- 
tercourse with  a  woman,  and  having  had  a  child  by  her.  I  think  it 
ought  to  be  excluded/ 


1  Rer.  St  Maine  (1888),  c  75,  s.  8.  "An  illegitimate  chUd  ...  is  the  heir  of 
parents  who  intermarry  ;  and  anch  child,  bom  at  any  time,  is  the  heir  of  his  mother 
.  .  .  (s.  4).  If  an  illegitimate  child  dies  intestate  without  lawful  issue,  his  estate 
descends  to  his  mother,  and  if  she  has  died,  to  her  heirs  at  law,  nnless  snch  child 
leaves  a  husband  or  widow,  who  then  inherits  an  equal  share  with  the  mother  or  her 
children." 

The  effect  of  these  provisions  seems  to  be  overstated  in  Northrop  v.  Hale.  They 
seem  to  create  merely  the  relation  of  ancestor  and  heir.  —  Ed. 
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'^  Where  a  relationship  is  acknowledged  as  a  matter  of  fact,  and  its 
lawfulness  only  is  disputed,  hearsay  fVom  members  of  the  family  may  be 
]ntix>duced  to  show  that  such  relationship  was  lawful  or  was  not  lawful. 
But  hearsay  cannot  be  introduced  to  establish  an  unlawful  relationship 
per  86^  where  a  lawful  relationship  is  not  claimed.  There  are  cases  in 
which  testimon}^  as  to  declarations  of  members  of  the  family  has  been 
admitted  to  show  that  the  claimant  was  a  bastard.  But  on  examina- 
tion it  will  appear  that  in  those  cases  the  testimony  was  introduced, 
not  to  show  bastardy  |9€r  te,  as  a  ground  of  claim,  but  to  dispute  a 
claim  of  legitimacy.  Vowles  v.  Young ^  13  Ves.  147;  Goodright  v. 
Mo88^  Cowp.  698 ;  Murray  v.  JUilner,  12  Ch.  Div.  845  ;  Jewel  v.  Jewel, 

1  How.  219 ;  Haddock  v.  Railroad,  3  Allen,  298.    In  Doe  v.  Barton^ 

2  Moody  &  R.  28,  the  declarations  of  illegitimate  relations  were  re- 
jected. See  also  Barnum  v.  Bamum,  42  Md.  251,  304 ;  Richmond 
V.  StaUj  19  Wis.  307 ;  and  Shoppert  v.  Nierle  (Neb.),  63  N.  W.  383. 
The  only  exception  to  the  rule  is  in  India,  where,  under  Act  2  of  1855, 
$  47,  declarations  of  illegitimate  members  of  the  family,  and  also  of 
persons  who,  though  not  related  by  blood  or  maiTiage  to  the  family, 
were  intimately  acquainted  with  its  members,  were  made  admissible 
after  the  death  of  the  declarants,  in  the  same  manner  and  to  the  same 
extent  as  those  of  deceased  members  of  the  family.  But  that  is  a 
statutory  rule.  Whether  illegitimac}'  is  reputable  in  that  country,  and 
the  statute  was  for  that  reason  enacted,  or  whether  it  was  enacted  be- 
cause Great  Britain  makes  her  experiments,  in  legislation  as  in  other 
matters,  upon  her  colonies  and  dependencies,  it  is  not  of  importance  to 
inquire.  Under  the  application  of  the  rule  in  force  here,  what  was  left 
of  complainant's  case  under  the  first  proposition  of  law  is  entirely  bar- 
ren of  proof." 


EISENLORD  v.  CLUM  et  al. 
Court  of  Appeals  of  the  State  of  New  York.    1801. 

[Rejwrted  126  N,  Y.  552.^] 

.  .  .  The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

A.  J.  Abbott,  for  appellant. 

George  W.  Smith  and  Worrell  Jb  SpraJcer,  for  respondents. 

Peck  HAM,  J.  The  plaintiff  brings  this  action  of  ejectment,  as  the 
son  and  sole  heir-at-law  of  one  Peter  0.  Eisenlord,  who  died  in  Mont- 
gomery County  on  tlie  30th  day  of  June,  1885,  seised  in  fee  simple  and 
possessed  of  the  premises  described  in  the  complaint. 

The  defendants  other  than  Clum  are  respectively  the  brothersi  sis- 

^  A  part  of  the  case  is  omitted. 
26 
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ters,  or  nieces  of  the  deceased  Eisenlord,  and  claim  that  thej  are  his 
sole  heirs-at-law,  and  the  defendant  Chun  is  in  possession  of  the  prem^ 
ises  described  in  the  complaint,  and  claims  under  tbe  other  defendants 
as  tenant. 

Tlie  plaintiff  is  the  son  of  one  Margaret  Lipe,  and  the  qnestion  in 
issue  depends  upon  whether  she  was  married  to  the  deceased  Eisenlord 
prior  to  this  son's  birth.  The.  plaintiff  endeavored  to  prove  an  actual 
marriage  between  the  deceased  and  his  mother  prior  to  his  birth  on  tbe 
21st  of  October,  1857,  and  for  that  purpose  called,  among  others,  his 
mother,  then  married  to  one  Austin.  .  .  . 

A  third  question  arises  upon  the  exclusion  of  declarations  said  to 
have  been  made  by  Eisenlord  at  times  long  subsequent  to  the  time 
when  this  alleged  marriage  ceremony  took  place.  One  witness  was 
called,  and  the  plaintiff  offered  to  prove  by  him  that  Eisenlord  had  said 
to  him,  in  1863  or  1864,  that  he  was  married  and  had  a  wife,  and  that 
it  was  Margaret  Lipe.  The  plaintiff  offered  to  prove  by  another  wit- 
ness that  Eisenlord  had  said  he  was  married,  and  had  an  heir,  a  son, 
the  one  witness  had  teased  him  about,  the  plaintiff  herein.  This  was  in 
1867  or  1868.  Eisenlord  died  in  1885.  The  evidence  was  objected  to 
as  incompetent,  and  as  not  characterizing  an}*  act  or  thing  which  could 
render  it  admissible.  The  objection  was  sustained,  and  the  plaintiff 
excepted.  .  .  • 

It  seems  to  me  that  they  are  competent  as  hearsay  evidence  in  a  case 
of  pedigree.  Such  a  case  is  a  well-^nown  and  recognized  exception 
to  the  general  rule  excluding  hearsay  evidence.  This  case  involves 
without  doubt  a  question  of  pedigree  simply.  It  is  what  is  termed 
in  the  books  a  purely  genealogical  controversy.  Peter  O.  Eisenlord  is 
upon  the  plaintiff*s  claim  the  common  ancestor  of  all  the  parties,  while 
the  defendants  only  deny  the  plaintiff's  relationship  to  him.  The  sole 
question  involved  is  as  to  this  relationship  of  tlie  plaintiff,  and  that 
depends  upon  the  fact  of  a  marriage  having  taken  place  between  Eisen- 
lord and  the  plaintiff's  mother  before  his  birth.  The  exception  regard- 
ing the  admission  of  hearsa}'  evidence  in  case  of  pedigree  is  not  confined 
to  ancient  facts,  but  extends  also  to  mattere  of  pedigree  which  have 
recently  transpired ;  and  the  hearsay  as  to  deceased  witnesses  Is  ad- 
mitted as  to  facts  which  have  occurred  in  the  presence  of  living  wit- 
nesses. 1  Ph.  on  Ev.,  Cow.  H.  &  Edws.  Notes,  p.  248;  Votoles  y, 
Young^  13  Ves.  140.  Matters  of  pedigree  consist  of  descent  and  re- 
lationship, evidence  of  declarations  of  particular  facts  such  as  births, 
marriages,  and  deaths.     Id.  251. 

In  cases  of  pedigree  hearsay  evidence  of  declarations  of  persons  who 
from  their  situation  were  likely  to  know,  is  admissible  when  the  person 
making  the  declarations  is  dead.  Jackson  ex  dem.  Moss  v.  Cooley^ 
8  Johns.  128. 

It  is  not  the  question  whether  such  evidence  is  sufficient  to  prove 
the  marriage,  but  only  whether  it  is  competent    In  many  cases  it  will 
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be  readily  seen  such  evidence  may  under  the  circumstances  be  the  only 
evidence  which  can  be  obtained,  and  there  miglit  be  no  evidence  of  co- 
habitation. In  those  cases  the  declarations  might  be  less  open  to  criti- 
cism and  entitled  to  much  greater  credence  than  where  the  facts  were 
recent  and  other  evidence  readily  attainable,  if  the  truth  were  in  that 
direction.  The  weight  to  be  given  this  kind  of  evidence  depends  upon 
the  facts  surrounding  each  particular  case.  It  is  plain,  however,  that 
in  cases  of  pedigree  the  declarations,  to  be  admissible,  need  not  be  a 
part  of  the  res  gestce^  for  if  they  were,  thej*  would  be  admissible  on  that 
ground  irrespective  of  any  question  of  their  admissibility  as  in  a  case 
of  pedigree.  The  exception  to  the  general  rule  in  the  latter  case 
takes  a  wide  range.  Traditional  declarations  become  the  best  evidence 
sometimes,  when  those  best  acquainted  with  the  fact  are  dead.  When 
derived  from  those  who  are  most  likely  to  know  the  truth,  and  are 
under  no  bias  to  misrepresent  the  fact,  such  evidence  affoi-ds  a  reason- 
able presumption  of  the  truth.  Starkie  on  £v.  p.  47,  9th  Am.  ed. 
1879. 

Upon  questions  of  pedigree,  t.  e,  in  a  controversy  merely  genealogi- 
cal, hearsay  evidence  is  allowed  as  to  the  time  of  birth  of  a  certain 
party,  as  to  a  marriage,  death,  legitimacy,  or  the  reverae,  consanguinity 
generally,  and  particular  degrees  thereof,  and  of  affinity.  Per  Kniglit 
Bruce,  V.-Chan.,  in  Shidda  v.  Boucher,  1  De  G.  &  Sm.  40-52. 

The  term  '*  pedigree,"  says  Greenleaf,  embraces  not  only  descent 
and  relationship,  but  also  the  facts  of  birth,  marriage,  and  death,  and 
the  times  when  these  events  happened,  and  the  rule  permits  hearsay 
evidence  of  the  declarations  of  deceased  members  of  the  family  upon 
these  [joints  in  anj'  case  involving  pedigree.  1  Greenl.  on  £v.  ss.  103, 
104.  The  declarations  to  be  admissible  need  not  be  u()on  the  knowl- 
edge of  the  declarant  If  this  was  so,  the  main  object  of  permitting 
hearsa}*  evidence  would  be  frustrated,  as  it  seldom  happens  that  the 
declarations  of  deceased  relations  embrace  mattera  within  their  own 
personal  knowledge.  Thus  evidence  that  a  deceased  member  of  the 
family  said  that  he  heard  from  others  of  his  family  the  facts  which  he 
states  is  admissible.  1  Whar.  on  Ev.  s.  205  ;  Doe  ex  dem.  Banning  v. 
Oriffin^  15  East,  293 ;  Doe  ex  dem.  Futter  v.  Handall^  2  Moore  & 
Payne,  20.  The  evidence  is,  of  course,  not  rendered  less  admissible 
where  the  declarant  knows  the  fact  which  he  declares.  For  the  pur- 
pose of  proving  a  marriage  in  cases  of  pedigree,  where  the  object  is  to 
trace  relationship,  the  declarations  of  deceased  members  of  the  family 
are  competent.     1  Whar.  on  £  v.  s.  212. 

It  has  been  stated  that  declarations  in  regard  to  particular  facts  are 
not  competent.  This  is  true  in  cases  where  proof  of  a  custom,  right  of 
wa}*,  of  common,  and  the  like,  is  offered.  But  in  a  case  of  pedigree  it 
is  always  a  pailicular  fact  that  is  to  be  proved,  and  in  relation  to  which 
the  declarations  of  the  deceased  person  are  offered,  and  in  such  cases 
the  particular  facts  stated,  such  as  birth  (place  or  Ume,  where  material), 
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marriage,  and  death  are  competent     1  Ph.  Ev.,  C.  H.  &  Edwds.  Notes, 
M.  p.  251 ;  Whart.  on  Ev.  s.  209. 

In  respect  to  such  proof  of  particular  facts  it  has  been  said,  that  ''A 
birth,  however,  from  a  single  woman,  a  birth  from  a  married  woman,  a 
death,  a  marriage,  is  a  particular  fact  or  a  single  act  which,  of  course,  is 
provable  by  hearsay  (hearsay  from  a  proper  quarter)  on  a  question  of  pedi- 
gree."   Per  V.-Chan.  Knight  Bruce,  in  Shields  v.  Boucher^  supra. 

The  only  case  looking  to  the  contrary  that  I  have  found  is  Westjield 
V.  Warren,  8  N.  J.  L.  249,  where  Ewing,  C.  J.,  said  that  where  mar- 
riage was  to  be  shown  as  a  substantive,  independent  fact,  it  was  within 
none  of  the  exceptions  to  the  general  rule,  and  that  hearsay  evidence 
could  not  be  received.  The  case  was  one  regarding  the  settlement  of  a 
pauper,  and  might  well  have  been  placed  upon  the  ground  that  it  was 
not  a  case  of  pedigree  at  all.  In  Hex  v.  JErith^  8  East,  539,  Chief  Jus- 
tice EUenborough  held,  in  a  case  of  settlement  of  a  pauper,  that  it 
was  not  a  case  of  pedigree,  but  simpl}''  a  question  as  to  what  place 
an  undisputed  birth  derived  from  acknowledged  parents  had  taken 
place  in. 

I  think  it  entirely  clear  that  from  the  nature  of  the  case,  as  well  as 
upon  authorit}',  a  case  of  pedigree  forms  an  exception  to  the  general 
rule  as  to  proof  of  a  particular  fact  by  hearsay,  reputation,  or  tradition. 
As  to  what  is  a  case  of  pedigree,  an  examination  of  the  question  shows 
that  a  case  is  not  necessarilj*  one  of  that  kind,  because  it  may  involve 
questions  of  birth,  parentage,  age,  or  relationship.  Where  these  ques- 
tions are  merelj'  incidental  and  the  judgment  will  simplj'  establish  a 
debt,  or  a  person's  liability  on  a  contract,  or  his  proper  settlement  as  a 
pauper,  and  thi;igs  of  that  nature,  the  case  is  not  one  of  pedigree,  al- 
though questions  of  marriage,  legitimacy,  death,  or  birth  are  incidentally* 
inquired  of.      Whittuck  v.  Waters,  4  C.  &  P.  875.  .  .  . 

Although  admissible,  the  evidence  is  liable  to  grave  suspicion.  In- 
deed, we  are  bound  to  sa}*  that  this  whole  case  presents  itself  as  full  of 
suspicion.  The  silence  of  the  woman  during  all  these  years  as  to  the 
marriage,  silence  which  was  continued  until  the  death  of  her  alleged 
husband,  is  in  and  of  itself  a  suspicious  fact.  Admissions  of  a  mar- 
riage are,  under  such  circumstances,  most  unsatisfactory  and  open  to 
grave  doubt.  If  such  declarations  were  in  truth  ever  made,  there  may 
have  been  motives  which  it  is  impossible  to  fathom,  and  which  may  at 
the  same  time  have  operated  upon  Eisenlord  and  induced  him  to  make 
an  admission  of  this  kind  when  it  was  wholly  untrue.  Where  the  facts 
are  of  comparatively  recent  occurrence,  and  the  alleged  declarations  of 
the  deceased  are  at  war  with  his  known  actions  during  his  life,  and 
where  there  was  no  cohabitation  or  recognition  of  the  party  as  ^ife  or 
husband,  it  may  be  averred  that  the  evidence  is  to  be  looked  upon  with 
very  great  distrust.  Still  within  the  authorities  the  evidence  is  compe- 
tent. Under  our  rulings  there  may  be  evidence  enough  in  the  case  to 
require  its  submission  to  a  jur}*. 
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The  Jadgment  must  be  reversed  and  a  new  trial  granted,  costs  to 
abide  event.  All  concur,  Andrews  and  Finch,  JJ.,  on  first  two  grounds. 

JudipnerU  reversed.^ 

In  Pcopfo  V.  Koemer^  164  N.  Y.  855,  870  (1897),  on  an  indictment 
for  murder,  where  there  was  an  attempt  to  show  that  a  great-aunt  of 
the  defendant  was  insane,  the  cdurt  (Martin,  J.)  said :  ''The  appellant 
now  contends  that  the  fact  that  Mrs.  Barth  was  insane  could  be  prop- 
erly proved  by  showing  that  it  was  a  matter  of  common  reputation  in 
her  family,  and  invokes  the  rule  which  is  sometimes  applied  when  a 
question  of  pedigree  is  involved.  We  think  that  rule  has  no  applica- 
tion here.  While  the  term  **pedigp!«e''  as  usually  employed  in  the 
rule  of  evidence  relating  to  that  subject  embraces  birth,  marriage,  and 
death,  and  the  times  when  these  events  occur,*  still  even  in  those  cases 
the  rule  relating  to  the  admission  of  hearsay  evidence  is  restricted  to 
the  declarations  of  deceased  persons  who  are  related  by  blood  or  nuir- 
riage  to  the  person,  and,  therefore,  interested  in  the  question.  But  it 
is  to  be  observed  that  this  rule  applies  only  to  the  declarations  of  de- 
ceased persons,  and  is  based  principally  upon  the  fact  that  it  is  the 
best  evidence  that  can  be  then  obtained,  and  if  not  admitted  the  facts 
could  not,  by  any  possibility,  be  established.  No  such  condition  ex- 
isted here.  Mrs,  Barth  was  still  living,  as  were  the  persons  who  in- 
formed the  witness  of  tlie  matters  to  which  his  testimony  related.  It 
is  obvious,  therefore,  that  this  evidence  was  inadmissible,  as  it  was 
not  the  best  evidence  and  could  not  be  established  by  mere  reputation. 
Moreover,  we  are  not  aware  of  any  authority  or  principle  of  the  law  of 
evidence  that  would  admit  proof  of  insanity  or  other  disease  by  mere 
reputation  in  the  family.  We  are  of  the  opinion  that  this  evidence  was 
improper,  and  that  the  court  was  justified  in  striking  it  from  the 
record.* 

1  See  suffUf  885  n.  —  Ed. 

*  More  accurately  stated  in  EiMnlord  v.  Clam,  tupra,  408.  —  Ed. 

*  In  some  courts  in  this  country  there  is  an  apparent  extension  of  the  pedigree  ex- 
ception to  facts  of  family  history  in  general.  (Abbott's  Trial  £yid.  90.)  To  a  con- 
siderable extent  this  is  explained  as  resting  upon  an  erroneous  assumption  that  all 
such  fkcts  are  included  in  the  term  "  pedigree."  To  some  extent  also  it  is  accounted 
for  by  the  fact  that  the  courts  still  follow  an  inadvertence  in  the  firet  edition  of 
Greenleaf  on  Evidence,  vol.  1,  s.  104,  which  was  at  once  corrected  in  the  second  edition. 
Unfortunately  the  way  in  which  the  correction  was  made  left  it  an  easy  thing  to  con- 
tinue the  mistake  without  observing  the  change.  The  firat  edition  (1842)  reads:  "  The 
term  '  pedigree,'  however,  embraces  not  only  descent  and  relationship,  but  also  the 
facts  of  birth,  marriage,  and  death,  and  the  times  when  these  events  happened.  These 
facts,  therefore,  may  be  proved  in  the  manner  above  mentioned,"  etc.  In  the  second 
edition  (1844)  and  all  subsequent  ones  this  was  changed  by  adding  after  the  words 
''above  mentioned "  the  important  clause,  " in  all  cases  where  they  occur  incidentally 
and  in. relation  to  pedigree."  Our  reports,  nevertheless,  often  quote  the  first  sentence 
only,  whereby  the  effect  of  the  correction  is  wholly  lost.  See,  e.  g,,  Morrill  v.  Foster, 
33  N.  H.  379  (1856),  and  Du  Font  r.  Davis,  80  Wis.  170  (1872). 

In  a  recent  Vermont  case  (/i»  r»  Horlburt's  Est,  68  Yt.  866,  1896)  the  court 


406  WEEKS  V.  BPABKE  ET  AL.  [OHAP.  U. 


(D.)    DECLARATIONS  AS  TO  MATTERS  OF  PUBLIC  OR 

GENERAL  INTEREST. 

WEEKS  V.  SPARKE  et  oL 
King's  Bench,  1813. 
[Reported  \  M.  dt  S.  679.  i] 

Trespass  for  breaking  and  entering  the  plaintiff*8  close,  parcel  of  a 
common  in  tlie  parish  of  Inward  Leigh,  in  the  county  of  Devon.    Plea, 

(Thompson,  J.),  in  dealing  with  the  mere  question  whether  H.  was  dead  and  when  he 
died  as  a  pedigree  question,  says  :  "  The  term  '  pedigree '  embraces  not  only  descent 
and  relationship,  but  also  the  facts  of  birth,  marriage,  and  death,  and  the  times  when 
these  events  occurred.  1  Greenl.  £7.  §  104 ;  Stein  v.  Bowman,  18  Pet  220.  ...  In 
England  the  rule  is  limited  strictly  to  cases  involving  pedigree,  and  does  not  apply  to 
proof  of  the  facts  which  go  to  make  up  pedigree,  such  as  birth,  death,  and  marriage, 
when  they  have  to  be  proved  for  other  purposes.  Haines  v.  Quthrie,  L.  R.  IS  Q.  B. 
818.  But  in  this  State,  and  generally  in  this  country,  we  think,  the  rule  goes 
further,  and  you  may  prove  these  facts  in  that  manner  in  any  case  where  they  become 
material."  It  should  be  added  that  these  errors  have  found  a  place  also  in  State 
legislation.    See  People  0.  Mayne,  118  Cal.  516,  519. 

In  North  Brookfield  v.  Warren,  16  Gray,  171,  a  settlement  case  turned  on  the  Int- 
imacy of  the  pauper's  father,  one  Harvey  Chickering,  — whether  he  was  bom  before 
Feb.  22,  1804,  the  date  of  his  parents'  marriage.  A  witness  testified  that  she  saw  Har- 
vey, then  two  or  three  weeks  old,  in  company  with  another  child,  a  cousin  of  her  own, 
who  died  Dec.  12,  1803.  The  court  assumed  the  question  of  this  last  child's  death  to 
be  one  of  pedigree,  and  admitted  hearsay  evidence  to  prove  it,  holding  (rightly,  if 
the  assumption  as  to  the  nature  of  the  question  had  been  true)  that  the  fact  was  none 
the  less  provable  in  this  way  because  it  happened  to  be  an  evidential  fact.  In  this 
interesting  case,  it  appears  to  be  true  that  the  main  question  was  one  of  pedigree,  but 
the  evidential  one  was  not. 

An  eccentric  extension  of  this  subject  to  the  "  pedigree  "  of  brutes  may  be  observed 
in  Tennessee.  In  Citizens'  Go.  v.  Dew,  100  Tenn.  817  (1898),  the  Supreme  Court  of 
that  State  (Wilkes,  J.),  said  :  "  Much  evidence  is  given  in  the  case  upon  the  question 
of  the  dog's  pedigree  and  ancestry.  The  objections  made  are  that  these  matters  are  at- 
tempted to  be  proven  by  general  reputation,  and  this  is  characterised  as  hearsay.  But 
the  question  of  pedigree  and  ancestry  is  a  matter  of  common  or  general  reputation, 
whether  the  question  concerns  horses,  cattle,  dogs,  or  men.  The  matter,  from  the 
very  nature  of  things,  depends  upon  reputation  or  common  repute.  It  is  shown  that 
certain  books  are  kept,  and  in  them  there  is  a  registration  of  pedigrees,  kept  up  for  the 
information  of  the  public,  not  only  as  to  horses,  but  also  as  to  cattle  and  dogs.  These 
are  shown  to  be  received  as  satisfactory  evidence  of  pedigree  in  the  same  manner  and 
upon  the  same  idea  as  entries  in  family  records  of  births,  deaths,  and  marriages  are  re* 
ceived  with  regard  to  the  human  family.  18  Am.  &  Eng.  Eno.  I^w,  258 ;  Flowers  v. 
Haralson,  6  Yerg.  494  ;  Rogers  «.  Park,  4  Hum.  480  ;  Swink  v.  French,  11  Lea,  79  ; 
Morris  v,  Swane}',  7  Heis.  591 ;  Ford  v.  Ford,  7  Hum.  92.  It  is  true  that  in  family 
records  the  entries  in  the  books  are  usually  made  by  the  relatives  and  friends  of  the 
person,  but  Inasmuch  as  dogs  have  no  relatives  competent  to  make  entries  for  them.  It 
is  allowable  for  such  entries  to  be  made  by  the  owners,  friends,  and  admirers  of  the 
dog." 

As  to  the  persons  whose  declarations  are  received,  and  the  limits  of  admiflrible 

1  A  part  of  the  case  is  omitted. 
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the  general  issue;  and  the  defendants  also  Justified  in  right  of  A. 
Sparke,  under  a  prescriptive  right  of  common  thi*oughout  the  locus,  in 
quo  at  all  times,  as  appurtenant  to  a  messuage  aud  land  belonging  to 
the  said  A.  Sparke,  for  his  cattle,  levant  and  couchant ;  and  that  the 
locus  in  quo  was  wrongfully  inclosed,  so  that  they  could  not  enjoy  the 
said  right  of  common,  etc.  Replication  that  the  plaintiff  was  seised  in 
fee  of  a  messuage  called  Lower  Goshuish,  in  the  parish  of  North  Lew, 
and  that  there  was  and  immemorially  hath  been  another  messuage  also 
called  Lower  Goshuish,  and  prescribed  in  right  of  his  messuage  to  use 
the  hcus  in  quo  for  tillage  with  corn,  and  until  tbe  taking  in  of  the 
corn  thereby  produced,  to  hold  and  enjoy  the  same  in  every  year  in 
which  the  same  might  be  tilled  according  to  the  rules  of  good  husbau- 
dry,  and  in  which  the  same  was  not  so  tilled  b}*  the  occupier  of  the 
other  messuage  called  Lower  Goshuish,  and  traversed  the  defendant's 
prescription;  upon  which  traverse  issue  was  joined.     At  the  trial 


« 


tradition  "  there  was  formerly  mach  more  uncertainty  than  now.  In  1748  (Cnug  d. 
Annealey  «.  Earl  of  Anglesea,  17  How.  St  Tr.  cols.  1166»  1179, 1181),  in  a  great  case 
inyolying  pedigree,  the  general  reputation  in  the  neighborhood  was  called  for  and  given 
in  eridence.  In  1791  (Morewood  v.  Wood,  14  East,  p.  S80,  note),  Mr.  Justice  Grose 
said  :  "  I  remember  the  case  of  a  pedigree  tried  at  Winchester  where  there  was  a  strong 
reputation  throughout  all  the  country  one  way  and  a  great  number  of  persons  were 
examined  to  it."  This  judge  came  to  the  bar  in  1766.  In  1790  (R.  v.  Eriswell, 
8  T.  R.  p.  728),  Lord  Kenyon  said  :  "  I  admit  that  declarations  of  the  members  of  a 
family  and  perhaps  of  others  living  in  habits  of  intimacy  with  them  are  received  in 
evidence  as  to  pedigree."  In  1812  (Walker  v.  Wingfield,  18  Ves.  p.  446),  Lord 
Eldon  said  :  "  The  question  whether  a  physician  or  a  servant  who  has  attended  the 
family  can  be  admitted  as  one  of  the  family,  has  not,  I  conceive,  been  decided."  But 
in  1824  (Johnson  v.  Lawaon,  2  Bing.  S6),  it  was  held  that  declarations  of  servants 
and  intimate  acquaintances  are  not  admissible.  In  1843  (Davies  v.  Lowndes,  7  Scott, 
N.  R.  p.  188),  Baron  Parke  remarked,  during  the  ailment,  that  as  to  blood  relations 
there  was  no  limit,  but  as  to  a  connection  by  affinity  the  rule  did  not  seem  to  go  far^ 
therthan  the  husband,  not  including  the  wife.  But  in  1857  (Shrewsbury  Peerage 
Case,  7  H.  L.  C,  pp.  28,  26)  while  Lord  Wenaleydale  repeated  this  intimation,  it  was 
thought  by  Lord  Brougham  that  the  declarations  of  a  wife  had  been  held  receivable, 
and  by  Lord  St.  Leonards,  with  the  concurrence  of  both  the  other  Lords,  that  clearly 
they  should  be  received. 

As  regards  a  matter  upon  which  the  law  has  thus  been  developing,  it  is  obviously 
nnsafe  to  rely  upon  the  text-books  of  the  last  century,  —  a  thing  which  is  sometimes 
done,  as,  e.  ^.,  in  Mason  v.  Fuller,  45  Vt  29  (1872),  quoting  from  Bnller's  Nisi  Prius 
an  inexact  passage  as  to  the  mode  of  proving  the  mere  fact  of  death,  which  may  be 
found  in  the  first  edition  of  that  work.  As  is  well  known  this  book  was  printed  in 
1767,  from  the  notes  of  Mr.  Justice  Bathurst,  the  uncle  of  Bnller,  —  five  years  before 
the  latter  was  called  to  the  bar.  Indeed  it  had  been  anon3rmously  printed  as  early  as 
1760.  (See  Onslow's  Nisi  Prius,  Advertisement.)  Bathurst  himself  was  called  to  the 
bar  in  1786,  and  became  a  judge  in  1754*  The  first  edition  of  the  book,  therefore, 
which  is  sometimes  called  "  Bathurst  on  Trials^"  represents  the  law  of  the  middle  or 
earlier  part  of  the  last  century.  The  fact  that  portions  of  it  are  repeated  in  later  edi- 
tions cannot  count  much  as  against  the  actual  decisions  of  the  courts,  which  in 
the  meantime  had  been  limiting  the  general  doctrine  and  shaping  it  into  greater 
precision. 

A  valuable  reference  in  regard  to  declarations  relating  to  pedigree  isHubback  on  the 
Evidence  of  Suooeasion,  a  carefnl  and  accurate  book.  —  Ed. 
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before  Chambre,  J.,  at  the  last  assizes  for  the  county  of  Devon)  the 
plaintiff  proved  two  instances  of  the  exercise  of  the  right  of  tillage  apon 
the  common,  which  consisted  of  about  300  acres ;  one  as  far  back  as  60 
years  ago,  by  the  then  occupier  of  his  messuage,  and  another  by  his 
father,  whom  he  succeeded  about  11  yeara  ago,  for  three  successive 
years ;  and  that  the  common,  from  the  ndges  and  furrows  now  to  be 
seen,  had  the  appearance  of  having  been  at  some  Ume  all  tilled.  The 
plaintiff  also  by  several  witnesses  gave  evidence  of  reputation  as  to  the 
existence  of  such  right,  viz.  that  the  occupiers  of  the  two  messuages 
called  Lower  Goshuish  had  the  right  of  tillage.  This  evidence  was  ob- 
jected to,  and  the  case  of  Morewood  v.  Wood^  14  East,  827,  was  cited, 
but  the  learned  judge  admitted  it,  being  of  opinioof  that  as  both  the 
plaintiflTs  and  the  defendants'  claims  were  prescriptive,  and  instances 
of  the  actual  exercise  of  the  right  claimed  by  the  plaintiff  had  been 
proved,  evidence  of  reputation  to  confirm  the  other  evidence  was 
admissible.  .  .  .  [Verdict  for  plaintiff.] 

In  Easter  term  Lens,  Serjt.,  obtained  a  rule  nisi  for  a  new  trial, 
upon  the  ground,  1st,  That  this  was  a  verdict  against  evidence ;  2d, 
That  the  prescriptive  right  claimed  in  the  replication  was  in  destruction 
of  the  defendant's  right,  and  repugnant  to  it ;  3dly,  That  evidence  of 
reputation  was  admitted. 

Moore,  BxiUer,  and  Oifford,  now  showed  cause. 

JLena,  Serjt,  and  Bayly,  contra. 

Lord  Ellenborough,  C.  J.  The  admission  of  hearsay  evidence 
upon  all  occasions,  whether  in  matters  of  public  or  private  right,  is 
somewhat  of  an  anomaly,  and  forms  an  exception  to  the  general  rules 
of  evidence.  The  question  here  is  whether  this  is  a  case  of  a  public  or 
merely  private  right ;  and  supposing  it  to  be  merely  a  private  right, 
whether  according  to  the  habit  and  practice  of  the  circuit  on  which  it 
was  tried  reputation  can  be  received.  I  confess  myself  at  a  loss  fully 
to  understand  upon  what  principle,  even  in  matters  of  public  right,  rep- 
utation was  ever  deemed  admissible  evidence.  It  is  said,  indeed,  that 
upon  questions  of  public  right  all  are  interested,  and  must  be  presumed 
conversant  with  them  ;  and  that  is  the  distinction  taken  between  public 
and  private  rights :  'but  I  must  confess  I  have  not  been  able  to  see  the 
force  of  the  principle  on  which  that  distinction  is  founded  so  clearly  as 
others  have  done,  though  I  must  admit  its  existence ;  and  it  has  not 
been  controverted  in  argument  to-day,  that  in  the  case  of  public  rights 
reputation  is  to  be  received  in  evidence.  As  to  the  nature  of  the  right 
in  question,  I  think  it  may  be  said  in  some  sense  to  partake  of  the 
nature  of  a  public  right :  although  one  individual  only  stands  upon  it  in 
this  instance,  yet  it  is  understood  that  there  are  others  standing  in  pari 
jure  with  the  defendant ;  therefore  it  may  be  considered  in  this  view  as 
a  question  between  the  plaintiff  and  a  multitude  of  persons ;  though  in 
other  views  perhaps  it  is  hardly  fair  so  to  consider  it,  where  the  record 
shows  it  to  be  a  question  between  individuals  only,  and  not  between  a 
multitude  of  litigants.    As  to  those  cases  where  the  evidence  of  peram- 
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bulations  is  admitted,  it  is  certainly  in  the  nature  of  hearsay  evidence 
not  of  particular  acts  done,  as  that  such  a  turf  was  dug,  or  such  a  post 
put  down  in  a  particular  spot ;  for  that  would  amount  to  evidence  of 
ownership ;  but  it  is  evidence  of  the  ambit  of  any  particular  place  or 
parish,  and  of  what  the  persons  accompanying  the  survey  have  been 
heard  to  say  and  do  upon  such  occasions.  Reputation  is  in  general 
weak  evidence ;  and  when  it  is  admitted,  it  is  the  duty,  of  the  Judge  to 
impress  on  the  minds  of  the  jury  how  little  conclusive  it  ought  to  be, 
lest  it  should  have  more  weight  with  them  than  it  ought  to  have.  It  is 
stated  to  be  the  habit  and  practice  of  different  circuits  to  admit  this 
species  of  evidence,  upon  such  a  question  as  the  present.  That  cer- 
tainly' cannot  make  the  law,  but  it  shows  at  least  from  the  established 
practice  of  a  large  branch  of  the  profession,  and  of  the  Judges  who  have 
presided  at  various  times  on  those  circuits,  what  the  prevailing  opinion 
has  been  upon  this  subject,  amongst  so  large  a  class  of  persons  inter- 
ested in  the  due  administration  of  the  law.  It  is  stated  to  have  been 
the  practice  both  of  the  northern  and  western  circuits.  My  learned 
predecessor.  Lord  Kenyon,  certainly  held  a  different  opinion ;  the  prac- 
tice of  the  Oxford  circuit,  of  which  he  was  a  member,  being  different ; 
but  he  seems  to  have  entertained  that  opinion  as  to  rights  purely  of  a 
private  nature,  and  not  affecting  in  any  way  a  public  interest  In  the 
present  case  I  am  not  prepared  to  say  that  the  learned  Judge  did 
wrong  in  admitting  this  evidence:  it  is  probable  that  I  should  have 
admitted  it  myself.  Therefore  I  am  not  prepared  to  say  tliat  there 
should  be  a  new  trial. 

Le  BlanO)  J.  .  .  .  The  question  arose  upon  a  claim  of  a  prescrip- 
tive right  of  common ;  such  a  right  as  the  party  alleged  to  have  existed 
beyond  the  time  of  legal  memory ;  and  the  question  is  how  that  right  is 
to  be  proved.  First,  it  is  to  be  proved  by  acts  of  enjoyment  within  the 
period  of  living  memory.  And  when  that  foundation  is  laid,  then  inas- 
much as  there  cannot  be  any  witnesses  to  speak  to  acts  of  enjoyment 
beyond  the  time  of  living  memor}',  evidence  is  to  be  admitted  ftx)m  old 
persons  (not  any  old  persons,  but  persons  who  have  been  conversant 
with  the  neighborhood  where  the  waste  lies  over  which  the  particular 
right  of  common  is  claimed),  of  what  they  have  heard  other  persons,  of 
the  same  neighborhood,  who  are  deceased,  say  respecting  the  right. 
Thus  far  it  is  evidence  as  applicable  to  this  prescriptive  right,  it  being 
a  prescription  in  which  others  are^ooncerned  as  well  as  the  person 
claiming  it ;  because  a  right  of  common  Is  to  a  certain  degree  a  public 
right.  And  the  only  evidence  of  reputation  which  was  received  was 
that  A*om  persons  connected  with  the  district.  In  the  same  manner  in 
questions  of  pedigree,  although  they  are  not  of  a  public  nature,  the 
evidence  of  what  persons  connected  with  the  family  have  been  heard  to 
say,  is  received,  as  to  the  state  of  that  family.  In  like  manner  also 
upon  questions  of  boundary,  though  the  evidence  of  perambulations 
may  be  considered  to  a  certain  degree  as  evidence  of  an  exercise  of  the 
right,  yet  it  has  been  usual  to  go  fbrther  and  admit  the  evidence  of 
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what  old  persons  who  are  deceased  have  been  heard  to  say  on  those 
occasions.  The  rule  generally  adopted  upon  qnestions  either  of  pre- 
scription or  custom  is  this,  that  after  a  foundation  is  once  laid  of  the 
right  by  proving  acts  of  ownership,  then  the  evidence  of  reputation 
becomes  admissible,  such  evidence  being  confined  to  what  old  persons 
who  were  in  a  situation  to  know  what  these  rights  are,  have  been  heard 
to  say  concerning  them.  The  issue  here  was  on  the  prescriptive  right 
of  common,  and  the  evidence  admitted  was  as  to  a  right  derogatory  to 
that  prescriptive  right ;  which  must  be  governed  by  the  same  rules. 

Bat  LET,  J.  I  think  the  evidence  of  reputation  was  properly  admit- 
ted. In  cases  of  prescription,  which  must  have  originated  beyond  the 
time  of  legal  memor}^  and  of  which  it  is  impossible  to  establish  the 
claim  by  evidence  of  the  grant,  reputation  seems  to  be  admissible,  and 
therefore  for  that  reason,  when  instances  have  l)een  adduced  to  show  the 
exercise  of  the  right  claimed,  it  is  usual  to  admit  it.  But  it  is  not 
necessary  to  go  that  length  to-day ;  because  this  evidence  falls  within 
the  instances  put  and  agreed  to  by  my  brother  Lens ;  viz.  that  it  is  evi- 
dence which  refers  to  the  lex  loci,  or  to  the  mode  in  which  a  particular 
district  is  to  be  used,  and  to  what  is  the  general  right  as  it  concerns  a 
multitude  of  persons  within  that  district  Here  is  a  common  of  consid- 
erable extent,  on  which  it  is  admitted  that  a  number  of  persons  have  a 
right  to  turn  on.  The  question  is,  how  that  number  of  persons  is  eo- 
titled  to  use  it.  If  the  plaintiffs  could  establish  their  right  to  till  the 
common  in  the  way  pleaded,  those  persons  would  have  only  a  qualified 
right,  subject  to  an  opposing  right,  which  in  many  instances  would  de- 
prive them  of  the  enjoyment  of  their  right ;  and  therefore  it  seems  to 
fall  within  the  distinction  laid  down  by  m}'  brother  Lens.  I  take  it  that 
where  the  term  ^'  public  right"  is  used,  it  does  not  mean  public  in  the 
literal  sense,  but  is  sj^nonymous  with  general ;  that  is,  what  concerns  a 
multitude  of  persons.  Now  this  is  a  general  right  exercised  bj^  a  variety 
of  persons,  though  not  a  public  right  of  common. 

Dampier,  J.  In  all  oases  where  reputation  is  admitted  in  evidence, 
it  is  necessary  to  lay  a  foundation  for  its  admission  by  first  proving  an 
exercise  of  the  right ;  for  that  lets  in  reputation.  In  public  rights  it  is 
not  disputed  that  reputation  is  admissible;  and  that  it  has  been  ex- 
tended to  other  rights  which  cannot  be  strictly  called  public,  such  as 
manors,  parishes,  and  a  modus,  which  comes  the  nearest  to  this  case. 
That,  strictly  speaking,  is  a  private  right,  but  has  been  considered  as 
public,  as  it  regards  the  admissibility  of  this  species  of  evidence,  be- 
cause it  affects  a  large  number  of  occupiers  within  a  district.  Here  a 
private  right  is  claimed  by  an  individual,  that  is,  a  right  of  common 
over  an  extensive  waste,  over  which  many  others  have  the  same  right, 
every  year  and  at  all  times  of  the  3'ear ;  and  this  is  opposed  by  showing 
a  right  of  tillage,  and  inclosure  for  that  purpose ;  which  is  so  far  an 
abridgment  of  the  general  right  of  the  whole  body.  We  know  it  is 
fVequent  in  the  West  of  England  for  almost  every  person  to  have  a  right 
of  common  in  respect  of  his  tenement :  if  then  any  individual  has  a 
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right  which  tends  to  abridge  the  right  of  the  whole  neighborhood,  the 
evidence  of  repatation  is  admissible.  This  is  analogous  to  the  cases  of 
a  modus,  and  of  the  boundaries  of  parishes  and  manors ;  and  I  know 
the  evidence  has  been  generally  received  on  the  Western  Circuit. 
There  may  be  particular  cases  where  it  would  be  difficult  to  press  it ;  as 
in  the  instance  of  a  mere  private  right  of  way  claimed  over  a  particular 
field,  perhaps  this  distinction  might  not  apply.  But  here  the  right 
claimed  goes  to  abridge  the  rights  of  all  the  persons  concerned  over 
a  large  district  of  common,  and  therefore  I  think  this  evidence  is 
admissible.  Hule  dUcharged^ 


THOMAS  V.  JENKINS. 
Kino's  Bekoh.     1837. 

[Reported^  A,  kR.  525.] 

Replevin  for  taking  cattle.  Avowry  and  cognizances,  averring  the 
cattle  to  have  been  distrained  damage-feasant.  Pleas  in  bar,  traversing 
the  title,  as  pleaded,  to  the  place  in  which,  &c.  Issues  thereon.  On 
the  trial  before  Coleridge,  J.,  at  the  Glamorganshire  Spring  assizes, 
1837,  the  material  question  was  as  to  the  boundary  dividing  the  estate 
which  comprised  the  locus  in  quo  from  another  estate.  An  old  witness, 
who  was  called  for  the  defendant,  swore  that  he  had  kept  cattle  on  the 
first  mentioned  estate,  and  turned  off  those  of  other  people ;  that  his 
father  at  that  time  was  tenant  of  the  estate ;  that  his  father  and 
brother  told  him  what  line  of  boundary  he  was  to  keep,  and  that  he 
had  acted  accordingly  in  keeping  the  boundary ;  that  his  father  and 
brother  were  overseers  of  the  hamlet  of  Glyncorrwg ;  and  that  the 

^  But  it  ifl  said  that  there  are  cases  which  have  decided  that,  where  there  are 
namerous  private  prescriptive  rights,  reputation  is  admissible  ;  aud  the  case  of  Weekt 
V.  Sparke,  hi  relied  upon  as  establishing  that  proposition.  The  reasoDS  given  by 
the  different  Judges  in  that  case  would  certainly  not  be  satis&ctory  at  this  day ; 
some  potting  it  on  the  ground  of  the  custom  of  the  dztmits^  some  upon  the  ground 
that  where  there  was  proof  of  the  enjoyment  of  the  right  reputation  was  admis* 
sible.  Both  these  reasons  are  now  held  to  be  insufficient.  It  may  be  that  the  evi- 
dence admitted  was  that  of  reputation  from  deceased  commoners,  which  would  be 
admissible,  on  the  same  principle  that  the  statement  of  a  deceased  person  in  possession 
of  land,  abridging  or  limiting  his  interest,  is  admissible :  but  that  reason  does  not 
apply  to  the  present  case,  because  the  statements  an  used  to  extend,  not  to  limit,  the 
rights.  It  was  also  said  that  the  case  of  JFeeki  v.  Sparke  had  since  been  sanctioned 
by  the  Court  of  Queen's  Bench  in  that  of  Priehard  v.  P&wellf  where  it  was  held  that 
reputation  was  admissible  to  prove  common  between  two  wastes  pur  cause  de  vicinage. 
But  the  claim  in  that  case  was  treated  as  a  matter  of  immemorial  custom  :  and  repu- 
tation in  support  of  a  custom  is  admissible.  We  are  of  opinion,  therefore,  that  the  evi- 
dence of  reputation  offered  in  this  ease  was,  according  to  the  well-established  rule  in 
the  modem  cases,  inadmissible,  as  it  is  in  reality  in  support  of  a  mere  private  pre- 
scription :  and  the  number  of  these  private  rights  does  not  make  them  to  be  of  a 
public  nature.  Therefore  the  judgment  must  be  affirmed.  —  Per  Parke,  B.  (for  th« 
CoQrt|,in  The  Sari  qfDimnwen  v.  Llewellyn,  15  Q.  B.  p.  Sll  (1860).  —  Eo. 
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boundary  of  the  estate  was  the  same  as  that  of  the  hamlet.  He  was 
then  asked  whether  he  had  heard  from  old  persons,  since  dead,  what 
was  the  boundary  of  the  hamlet.  The  question  was  objected  to,  as  an 
attempt  to  prove  the  limits  of  a  private  estate  by  reputation.  Cole- 
ridge, J.,  held  the  evidence  admissible;  and  the  witness  then  stated 
what  he  had  heard  as  to  the  boundary  of  the  hamlet:  and  other  evi- 
dence was  afterwaixls  given  on  the  same  point  In  summing  up,  the 
learned  judge  left  the  evidence  of  reputation,  as  to  the  boundary  of 
the  hamlet,  to  the  jury,  but  desired  them  not  to  take  it  into  consid- 
eration unless  they  were  satisfied  that  the  boundary  of  the  estate  was 
the  same  with  that  of  the  hamlet.     Verdict  for  the  defendant 

Chilton  now  moved  for  a  new  trial.  ... 

Lord  Denman,  C.  J.  Notwithstanding  the  observations  of  Lord 
Elienborough  which  have  been  referred  to,  I  think  there  is  no  doubt  in 
the  present  case.  Reputation  is  clearl}'  evidence  as  to  the  boundary  of 
a  parish.  The  question  is,  whether  in  this  case  it  was  admissible  as 
a  medium  of  proof.  Now  I  think  that,  the  fact  being  once  before  the 
jury  that  the  boundaries  of  the  farm  and  of  the  hamlet  were  identical, 
any  legitimate  mode  of  proving  the  boundarj-  of  the  hamlet  was  allow- 
able in  the  case.  The  answer  of  the  witness,  that  the  two  boundaries 
were  the  same,  was  admitted  without  objection.  It  is  true  that  the 
boundary  of  a  farm  may  shift ;  but  the  answer  here  given  applied  to 
one  state  of  the  premises,  and  that  appeared  to  have  continued  from  as 
far  back  as  living  memory  could  reach.  Then  it  is  the  same  as  if  the 
estate  had  been  originally  sold  with  an  express  reference  to  the  boun- 
dary of  the  hamlet :  and,  being  so,  that  the  boundary  might  properly 
be  proved  bj'  any  evidence  applicable  to  the  subject. 

Patteson,  J.  The  point  in  dispute  on  the  trial  was  a  very  simple 
one,  namely,  whether  the  place  in  which  the  cattle  were  taken  was  or 
was  not  parcel  of  a  certain  estate :  and  that  was,  of  course,  to  be  de- 
termined by  any  evidence  which  could  be  admissible  upon  such  a  ques- 
tion. On  ^is  precise  question,  evidence  of  reputation  was  clearly  not 
admissible ;  but  such  proof  is  receivable  to  show  the  boundary  of  a 
hamlet ;  and,  that  being  so,  I  do  not  see  how  it  could  be  excluded  in 
the  present  case,  when  it  was  established  that  the  boundaries  of  the 
hamlet  and  of  the  farm  were  the  same.  Mr.  Chilton,  indeed,  seems  not 
to  rest  his  objection  on  the  ground  that  such  evidence  is  at  all  events 
inadmissible,  but  to  contend  that,  before  it  can  be  let  in,  the  boundaries 
must  be  shown  beyond  all  doubt  to  have  been  identical.  That,  how- 
ever, would  be  trying  the  question  twice  over :  and  I  think  that,  as  soon 
as  some  evidence  of  the  identit}'  was  given,  this  proof  was  receivable,  the 
Jury  being  cautioned  by  the  learned  judge  not  to  take  it  into  considera- 
tion unless  satisfied  that  the  boundaries  were  the  same.  If  the  identity 
of  the  boundaries  had  been  proved  by  evidence  of  reputation,  the  case 
would  have  been  different :  but  the  witness  called  on  this  subject  stated 
it  positivel}^  and  not  as  matter  of  reputation ;  and,  that  being  so,  the 
proof  of  reputation  as  to  the  boundary  of  the  hamlet  was  let  in,  and 
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supported  the  defendant's  case,  provided  the  Jur}'  were  satisfied  of  the 
identity  upon  the  witness's  statement 

CloLERiDOE,  J.  This  is  a  question  of  more  novelty  than  difficulty. 
When  the  witness  was  asked,  '<  Have  3'ou  heard  from  old  people,  now 
dead,  what  was  the  boundary  of  the  hamlet,"  the  only  objection  that 
could  have  been  taken  to  that  question  was,  that  it  was  not  relevant. 
But  it  was  shown  to  be  so :  and  then  the  objection  comes  to  this,  that 
evidence  shall  not  be  given  as  to  the  boundary  of  a  hamlet  in  the  same 
mode  as  on  other  occasions,  because  the  proof  is,  in  the  particular 
case,  only  subsidiary.  But  I  never  heard  that  a  fact  was  not  to  be 
proved  in  the  same  manner  when  subsidiary,  as  when  it  is  the  very 
matter  in  issue.^  If  the  fact  here  was  relevant,  I  think  it  was  to  be 
proved  in  the  ordinary  way.  Hule  re/Used,* 


QUEEN  V.  BEDFORDSHIRE. 
Queen's  Bench.     1855. 

[Repwttd  iE,AB,  535.] 

At  the  general  quarter  sessions  of  the  peace  for  the  county  of  Bed* 
ford,  a  justice  of  the  county  presented,  on  his  own  view,  that  a  public 
common  bridge  in  the  county,  called  Harrold's  Bridge,  was  out  of  re- 
pair, and  that  the  inhabitants  of  the  county  ought  to  repair  it. 

The  presentment  was  removed  by  certiorari  into  this  court 

Plea,  by  two  of  the  inhabitants  (for  themselves  and  the  rest  of  the 
inhabitants,  excepting  Crewe  Alston,  Thomas  Philip  Earl  De  Grey, 
Mary  Trevor,  Elizabeth  Trevor,  and  Catharine  Trevor),  except  as  to 
the  three  northern  arches  of  the  bridge:  Not  Guilt}*.  Issue  thereon. 
And,  as  to  the  residue  of  the  bridge,  that  Crewe  Alston  ought  to  repair 
the  first  arch  by  reason  of  his  tenure  of  the  manor  of  Odcll,  Earl  Do 
Grey  ought  to  repair  the  second  arch  by  reason  of  his  tenure  of  the 
manor  of  Harrold,  and  Mary  Trevor,  Elizabeth  Trevor,  and  Catharine 
Trevor  ought  to  repair  the  third  arch  by  reason  of  their  tenure  of  the 
manor  of  Chell^'ton. 

Replication  traversing  the  liability  of  the  three  parties  as  laid.  Issue 
thereon. 

On  the  trial,  before  Cresswell,  J.,  at  the  last  Huntingdonshire  assizes, 
the  counsel  for  the  defendants  proposed  to  give  evidence  of  reputation, 
that  the  lords  of  the  three  manors,  respcoiivel}',  ought  to  repair  the 
different  parts  of  the  bridge  as  averred  in  the  plea.  A  witness  was 
^  called,  who  proved  that  he,  and  his  deceased  father  before  him,  had 
worked  in  repairing  the  second  arch,  which  according  to  the  plea  was 
repairable  by  the  lord  of  the  manor  of  Harrold.    The  defendant's 

^  Compare  No.  BrodkJUld  t.  Warrtn^  16  Gray,  171.  —  Ed. 

'  Compare  Ahfinqton  ▼.  No.  BridgevxUer,  23  Pick.  170,  174-175.  —  Ed. 
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counsel  asked  whether  he  had  heard,  from  his  deceased  father,  who 
ought  to  repair  the  second  arch.  The  question  was  objected  to ;  and, 
after  argument,  the  leai*ned  judge  rejected  it  on  the  ground  that  evi- 
dence of  reputation  was  not  admissible  on  the  trial  of  this  issue.  The 
counsel  for  the  defendants,  submitting  to  this  ruling,  did  not  pursue  the 
inquiry  as  to  reputation,  but  gave  other  evidence  tending  to  show  the 
liability  of  the  lords  of  the  manors  to  repair.  The  case  ultimately  went 
to  the  jury,  who  found  for  the  Crown. 

Worlledge,  in  the  ensuing  term,  obtained  a  rule  for  a  new  trial,  on 
the  ground  of  the  Improper  rejection  of  evidence. 

Tozer  and  3f.  L,  Wdla^  now  showed  cause. 

Lord  Campbell,  C.  J.,  on  a  subsequent  day  in  this  term  (January 
24th),  delivered  judgment. 

The  question  which  we  have  to  determine  in  this  case  is,  Whether  at 
the  trial  of  an  indictment  for  non-repair  of  a  public  bridge,  with  a  plea 
that  third  persons  are  bound  to  repair  the  bridge,  ratiane  tenures^  evi- 
dence of  reputation  be  admissible. 

The  law  of  England  laj's  down  the  rule  that,  on  the  trial  of  issues  of 
fact  before  a  jury,  hearsay  evidence  is  to  be  excluded,  as  the  jury  might 
often  be  misled  by  it ;  but  makes  exceptions  where  a  relaxation  of  the 
rule  tends  to  the  due  investigation  of  truth  and  the  attainment  of  jus- 
tice. One  of  these  exceptions  is  where  the  question  relates  to  matters 
of  public  or  general  interest  The  term  ^'  interest'*  here  does  not  mean 
that  which  is  ^^  interesting"  from  gratifying  curiosity  or  a  love  of  in- 
formation or  amusement,  but  that  in  which  a  class  of  the  community 
have  a  pecuniary  interest,  or  some  interest  bj-  which  their  legal  rights 
or  liabilities  are  affected.  The  admissibility  of  the  declarations  of 
deceased  persons  in  such  cases  is  sanctioned,  because  these  rights  and 
liabilities  are  generally'  of  ancient  and  obscure  origin,  and  may  be 
acted  upon  onW  at  distant  intervals  of  time ;  because  direct  proof 
of  their  existence  therefore  ought  not  to  be  required ;  because  in  local 
matters,  in  which  the  community  are  interested,  all  persons  living  in 
the  neighborhood  are  likely  to  be  conversant ;  because,  common  rights 
and  liabilities  being  naturally  talked  of  in  public,  what  is  dropped  in 
conversation  respecting  them  ma}'  be  presumed  to  be  true ;  because 
conflicting  interests  would  lead  to  contradiction  from  others  if  the  state- 
ments were  false;  and  thus  a  trustworthj'  reputation  may  arise  from, 
the  concurrence  of  man}'  parties  unconnected  with  each  other,  who  are 
all  interested  in  investigating  the  subject.  But  the  relaxation  has  not 
been,  and  ought  not  to  be,  extended  to  questions  relating  to  matters  ot 
mere  private  interest ;  for  respecting  these  direct  proof  may  be  given, 
and  no  trustworthy  reputation  is  likely  to  arise.  We  must  remark, 
however,  that,  although  a  private  interest  should  be  involved  with  a 
matter  of  public  interest,  the  reputation  respecting  rights  and  liabilitiea 
affecting  classes  of  the  community  cannot  be  excluded,  or  this  relaxa- 
tion of  the  rule  against  the  admission  of  hearsay  evidence  would  oflen 
be  found  unavailing. 


SECT.  lY.]  QUEXK  V.  BKDFOBDBHIRE.  415 

Let  as  now  upon  these  principles  examine  whether  the  issne  Joined 
on  the  record  raises  a  question  on  which  evidence  of  reputation  ought 
to  be  admitted.  It  does  involve  matter  of  private  right,  viz.  : 
whether  certain  lands  are  burdened  with  the  charge  of  repairing  cer- 
tain arches  of  this  bridge ;  a  matter  of  great  importance  to  the  owners 
of  these  lands.  But  does  it  not  likewise  relate  to  matters  of  public  and 
general  interest  within  the  received  legal  meaning  of  these  words?  All 
the  inhabitants  of  the  county  of  Bedford  who  have  any  property  liable 
to  be  assessed  to  the  county  rate  have  an  interest  in  the  question  whether 
the  bridge  is  to  be  repaired  by  the  county,  or  whether  the  county  is  ex- 
empted from  this  burden,  the  obligation  to  repair  it  lying  upon  the 
ownera  of  certain  lands  ratione  tenuroe.  The  amount  of  the  sum  which 
ever}'  such  inhabitant  is  liable  to  contribute  to  the  county  rate  will  be 
affected  by  the  verdict  of  the  juiy.  There  is  likewise  another  class  of 
the  community  who  have  an  interest  in  this  question,  probably  not  so 
numerous,  but  sufficiently  numerous  to  make  it  a  matter  of  public  in- 
teresty  —  those  who  have  occasion  to  use  the  bridge.  When  it  becomes 
ruinous  and  impassable  (as  it  now  is),  the  liability  to  repair  it  is  a  matter 
of  much  importance  to  this  class  of  the  community.  If  they  indict  the 
county,  the  burden  of  repairing  lying  upon  the  owners  of  land  rcUione 
tefiurcBy  or  if  they  indict  the  owners  of  these  lands,  the  burden  of  re- 
pairing Ij'ing  upon  the  county,  they  fail  in  the  prosecution ;  they  incur 
a  heavy  expense ;  and  the  bridge  remains  ruinous  and  impassable.  The 
question  therefore  is  almost  sure  to  be  discussed  in  the  neighborhood ; 
and  a  true  reputation  upon  the  subject  is  likely  to  prevail. 

Mr.  Tozer  contended  that  the  evidence  should  be  excluded  because 
the  deceased  person,  whose  declaration  is  to  be  admitted,  could  only 
draw  his  inference  fh>m  some  act  of  repair,  and  that  this  would  in 
substance  be  admitting  evidence  of  reputation  of  a  particular  fact ; 
but  the  deceased  person  may  have  spoken  ft*om  a  distinct  reputation 
prevailing  in  the  neighborhood  witliout  reference  to  anything  done 
within  his  own  knowledge ;  or  he  and  others  may  have  heard  the  owner 
of  the  lands  in  question  admit  that  he  had  repaired,  and  was  liable  to 
repair,  the  bridge  ratione  tennrce.  If  the  possibility  that  the  de- 
ceased person's  inference  may  proceed  fh>m  some  defective  premises 
were  sufficient  to  exclude  it,  this  head  of  evidence  would  be  entirely 
put  an  end  to.  The  weight  to  be  attached  to  it  must  var}'  excecdingl3% 
and  perhaps  can  never  be  very  great ;  but  the  law  says  tiiat  it  is  to  be 
received. 

If  the  question  were  whether  a  bridge  be  a  public  bridge,  which  the 
public  have  a  right  to  use  and  the  county  is  bound  to  repair,  there 
seems  to  be  no  doubt  that  evidence  of  reputation  would  be  admissible ; 
and  there  seems  no  reason  for  following  a  different  course  where  the 
question  is,  whether  the  county  or  an  individual  is  bound  to  repair. 
Here  the  private  liability  of  the  individual  comes  in  ;  but  the  question 
of  the  liability  of  the  count}-  remains.  The  answer  expected  to  the 
question  overruled  probably  was,  that  the  witness  had  heard  his  de- 
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ceased  father  say  that  there  was  in  the  county  of  Bedford  a  reputation 
respecting  the  liability'  to  repair  certain  arches  of  Harrold's  Bridge, 
viz.,  that  they  should  be  repaired  by  the  owners  of  the  lands  mentioned 
in  the  plea.  This  does  touch  the  private  right,  and  throws  a  burden 
on  individuals ;  but  at  the  same  time  it  touches  the  question  whether 
the  county  is  bound  to  repair;  and  it  indicates  the  right  persons 
against  whom  proceedings  should  be  instituted  with  a  view  to  obtain  a 
repair  of  the  bridge,  these  being  matters  clearlj^  of  public  interest. 

There  certainly  is  an  express  authorit}'  on  the  other  side,  very  much 
to  be  respected.  In  Regina  v.  Wavertree^  2  Moo.  &  Rob.  353,  on  the 
trial  of  an  indictment  for  not  repairing  a  highwa}',  the  counsel  for  the 
defendants  having  offered  evidence  of  reputation  that  the  owners  of 
certain  land  adjoining  the  road  were  bound  to  repair  ratione  tenurcBy 
^^  Maule,  J.,  was  of  opinion,  that  evidence  of  reputation  could  not  be 
admitted  to  establish  a  liability  to  repair  ratione  tenvrce,  that  liability 
being  a  matter  of  a  private  nature."  But  it  would  appear  from  the 
report  that  the  point  was  not  argued,  and  that  no  authorities  were 
cited ;  and,  the  verdict  having  been  for  the  defendants,  there  was  no 
opportunity  of  questioning  the  ruling  of  the  learned  judge.  The  lia- 
bility of  the  individual  to  repair  ratione  tenurcp^  as  far  as  he  was  con- 
cerned, was  a  matter  of  a  private  nature  ;  but  it  involved  the  liability 
of  the  inhabitants  of  the  township  to  repair,  which  was  a  matter  of  a 
-public  nature  affecting  the  pecuniar}'  interest  of  a  class  of  the  com- 
munity. Another  authority  likewise  entitled  to  great  respect  is  a 
question  put  iVom  the  Bench  during  the  argument  of  counsel  in  JRex  v. 
Antrobua^  2  A.  £  E.  794.  On  the  trial  at  bar  of  an  information 
against  the  sheriff  of  a  county  for  not  executing  a  criminal  sentenced 
to  death,  it  was  proposed  to  ask  a  witness  whether  he  had  heard  that 
it  was  the  custom  for  the  sheriff  to  be  exempt  from  performing,  or 
for  another  officer  to  perform,  the  duty  in  that  particular  county. 
Patteson,  J.,  said:  ^^It  is  something  like  a  charge  to  repair  a  biidge 
ratione  tenures  /  can  that  be  supported  by  evidence  of  reputation, 
because  the  whole  county  is  interested  in  the  repair  of  the  bridge?" 
This  certainly  shows  that  at  the  moment  the  impression  was  upon 
the  mind  of  this  most  learned  Judge  that  such  evidence  was  inadmis- 
sible. But  the  authorities  on  the  other  side  seem  to  us  considerably 
to  preponderate* 

In  the  first  place,  Rex  v.  Cotton,  8  Camp.  444,  shows  that  in  the 
year  1813  it  was  the  opinion  of  the  most  learned  law3'ers  then  in  the 
profession  that  such  evidence  was  admissible.  On  a  trial  before  Dam- 
pier,  J.,  of  an  indictment  for  not  repairing  a  highway,  which  it  was 
alleged  that  the  defendant  was  bound  to  repair  ratione  tenurcB,  evidence 
of  reputation  was  offered  on  the  part  of  the  prosecution  to  prove  the 
liability;  and  Lord  Tenterden,  then  at  the  bar  and  counsel  for  the 
defendant,  objected  to  its  admissibility  only  on  the  ground  that  it  was 
post  litem  motam.  Dampier,  J.,  after  observing  that  the  question  was 
one  of  novelty  and  importance,  and  regretting  that  he  had  to  decide  it 
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without  being  sobject  to  review,  saj-s :  ^*  I  have  certainly  had  the 
advantage  of  hearing  it  ably  argued  on  both  sides."  ^^I  am  likewise 
of  opinion  that''  the  document  '^  is  not  admissible  as  evidence  of  repu- 
tation. The  reason  why  the  declarations  of  deceased  persons  upon 
public  rights  made  ante  Utem  motam''  are  admitted  ''is,  that  these 
declarations  are  considered  as  disinterested,  dispassionate,  and  made 
without  any  intention  to  serve  a  cause,  or  to  mislead  posterity.  But 
the  case  is  entirely  altered  post  litem  motamJ'  ''  Declarations  tbcu 
made  are  so  likely  to  be  produced  by  interest,  prejudice,  or  passion, 
that  no  reliance  can  safely  be  placed  upon  them.''  ''  It  has  therefore 
been  wisely  decided,  that  evidence  of  imputation  arising  post  litem 
motam  shall  not  be  admitted."  This  very  distinguished  judge,  afler 
full  argument  and  deliberation,  thus  intimates  an  opinion  that  the 
question  was  substantially  upon  a  public  right,  and  that,  if  the  evi- 
dence of  reputation  offered  had  arisen  ante  litem  motam^  it  ought  to 
have  been  admitted.  But  in  the  Kelham  Bridge  Case^  8  A.  &  E.  516, 
the  very  point  appears  to  have  been  expressly  and  solemnly  decided 
by  this  court.  That  being  an  indictment  for  non-repair  of  a  public 
bridge,  which  it  was  alleged  that  the  defendant  was  bound  to  repair 
ratiane  tenures^  several  documents  were  admitted  at  the  trial  which 
had  a  tendency  to  show  a  reputation  against  the  immemorial  obliga- 
tion relied  upon.  A  new  trial  being  moved  for  on  account  of  their 
admission,  it  was  argued  at  great  length  that  they  were,  and  that  they 
were  not,  admissible  as  evidence  of  i*eputation.  Lord  Denman  after- 
wards, in  delivering  the  considered  judgment  of  the  court,  by  which  the 
rule  for  a  new  trial  was  discharged,  says :  ''  Much  discussion  appears  to 
have  taken  place  at  the  trial,  as  well  as  in  this  court,  respecting  the 
purpose  for  which  this  evidence  was  received,  as  if  it  might  be  ad- 
missible in  some  points  of  view  though  not  in  others.  We  find  it 
unnecessary  to  consider  any  distinction  of  this  kind,  because  we  are 
clearly  of  opinion  that  these  documents,  all  and  each  of  them,  were 
material  to  the  issue  and  good  evidence  towards  proving  it."  One  of 
these  documents  was  the  record  of  a  prosecution  in  the  reign  of  Edward 
III.  against  the  Bishop  of  Lincoln  for  not  repairing  this  bridge,  with  a 
verdict  of  not  guilty,  and  a  declaration  by  the  jur}',  when  asked  ^*  who 
of  right  is  bound  the  aforesaid  bridge  to  repair  and  uphold,  say  that 
they  are  entirel}^  ignorant."^  This  case  has  since  been  considered  as 
deciding  that  evidence  of  reputation  is  admissible  respecting  the 
liability  to  repair  a  bridge  ratione  tenurcB.  In  ZfOrd  Dunraven  v. 
ZlewellyHj  15  Q.  B.  791,  in  the  Exchequer  Chamber,  where  a  ques- 
tion arose  whether  evidence  of  reputation  respecting  a  different  right 
had  been  properly  rejected,  Mr.  Ellis,  counsel  for  the  plaintiff  in  error, 
having  to  argue  for  the  admissibility  of  the  evidence,  and  relying  on 
the  kelham  Bridge  Case^  said  it  was  there  held  that  the  defendants 
^^  might  show  b^'  an  old  verdict  (which  was  considered  to  be  in  the  nature 

^  For  an  instance  of  the  same  sort  in  1291,  see  Sharpe,  CaUndar  of  Letter  Bo6k$  of 
London,  Letter  Book  A,  177.  —  Ed. 
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of  reputation)  that  a  party  anconnected  with  the  defendants  had  for- 
merly been  acqaitted  of  such  liabilit}' ; "  when  Parke,  B.,  interposing, 
observed,  "  The  repair  of  the  bridge  touched  a  public  right ;  *'  thereby 
intimating  that  such  had  been  the  decision,  and  that  the  decision  was 
rights  at  the  same  time  pointing  out  the  ground  on  which  it  is  to  be 
supported.  My  brother  Martin,  then  at  the  bar,  being  counsel  for  the 
defendant  in  eiTor,  in  commenting  on  the  JSelham  Bridge  Casey  which 
it  would  have  been  his  interest  to  impeach,  says :  There  ^^  the  right 
in  question  was  strictly  a  public  right,  and  the  evidence  was  properly 
admitted."  Drinkwater  v.  Porter ^  7  Car.  &  P.  181,  respecting  a 
public  landing-place,  and  Earl  of  Carnarvon  v.  ViUebois,  13  M.  & 
W.  313,  respecting  a  right  of  freewarreu,  are  further  instances  of  evi- 
dence of  reputation  being  admitted,  although  the  question  might  be 
said,  as  here,  to  involve  a  matter  of  private  right,  matters  of  public 
interest  likewise  depending  upon  it.  .  .  .  Bide  absolute.^ 

In  E.  V.  Berger^  [1894]  1  Q.  B.  823,  the  defendant  had  been  con- 
victed of  obstructing  a  highway  by  inclosing  certain  land  and  build- 

^  What  is  meant  by  "  reputation  "  in  these  cases  seems  often,  if  not  nsnaUj,  to 
be  merely  traditional  hearsay,  ''a  received  opinion  derived  traditionally  from  the 
declaration  of  persons  no  longer  living."  See  the  statement  of  connsel  in  Mose- 
ley  V.  Davies,  11  Price,  p.  167  (1832).  In  this  case  it  was  held  that  snch  evi- 
dence was  none  the  less  admissible  if  the  deceased  declarant  was  interested,  so  that 
he  could  not  have  testified  if  living.  See  also  the  statements  of  the  Coart  (Strong,  J.) 
in  Sbutte  v.  Thompson,  15  Wall.  pp.  162-168  (1872),  that  such  reputation  must 
be  "  traditionary  in  its  character."  See  also  In  re  Hnrlbort's  Estate,  wpra,  878,  n. 
The  class  of  cases  Tkow.  under  consideration  preserves  traces  of  those  older  methods 
of  proof,  when  all  presnpposed  the  jury's  right  to  go  upon  their  own  knowledge,  or 
what  they  might  regard  as  knowledge,  subject  to  the  penalty  of  the  attaint.  It  was 
natural  that  what  the  courts  clearly  recognized  as  a  proper  basis  for  the  jury's  action, 
when  they  picked  up  their  own  information,  e,  g.  reputation  or  traditionid  declarations 
in  matters  of  prescription,  should  be  allowed  to  be  offered  to  them  by  the  statement  of 
witnesses  in  court  When  our  older  text  books  and  cases  speak  of  the  exception  to 
hearsay  now  in  question,  it  is  "  prescription  "  which  they  emphasize  and  put  forward,  — 
without  discriminating  whether  it  be  public  or  private;  as  in  the  "Theory  of  Evi- 
dence** (London,  1761)  112:  "So  in  questions  of  prescription  it  is  allowable  to  give 
hearsay  evidence  in  order  to  prore  general  reputation.**  In  1792  (8  T.  R.  709),  Mr. 
Justice  Obosb  says  :  "  A  pedigree  may  be  proved  by  reputation  ;  prescriptive  rights 
may  be  so  proved."  In  1811  (4  Camp.  415),  Mansfield,  C.  J.,  said  :  *'  To  the  gene- 
ral rule  .  .  .  there  are  two  exceptions,  first,  on  the  trial  of  rights  of  common  and  other 
rights  claimed  by  prescription  ;  and  secondly,  on  questions  of  pedigree."  Questions  of 
prescription  very  often  concerned  many  persons,  and  had  the  aspect  of  matters  of  custom, 
or  the  lex  loci  of  a  given  community.  But  what  all  of  such  questions  had  in  common, 
whether  as  to  public  or  private  matters,  was  the  circumstance  of  antiquity.  It  was 
probably  this  which  controlled  in  determining  the  mode  of  proof  in  the  older  cases. 
And  when  we  find  in  the  older  days  that  juries  were  expected  on  such  questions  to  rely 
not  merely  upon  old  documents,  but  on  what  their  fathers  or  other  deceased  persons 
had  told  them,  it  may  reasonably  be  conjectured  that  the  habit  of  allowing  witnesses 
to  teU  the  jury  what  their  fathers  and  other  deceased  persons  had  told  them,  was  but  a 
natnnl  application,  or  rather  oontinnanoe  of  the  old  methods.  On  diacoasing  a  ques- 
tion as  to  a  prescriptive  right  in  1456  (Y.  B.  34  H.  YL  86,  87),  Pribot,  C.  J.,  inci- 
dentally says :  "  If  the  jurors  find  the  prescription,  and  the  case  is  such  that  neither 
they  had  any  knowledge  to  the  contrary  nor  any  of  their  fathers  or  other  ancestor^ 
and  no  other  person  whatever  has  informed  them  to  the  contrary,  —  if  In  this  CMeth^ 
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ing  thereon.  In  making  absolute  a  rule  for  a  new  trial  it  was  held  that 
a  certain  map  of  1814  offered  by  the  prosecution  bad  been  wrongly 

find  the  prescription  for  ,the  pUdntiff,  they  giro  a  good  Tetdict,  as  regards  their  con* 
sciences."  Doubtless  it  does  not  follow,  a»  a  general  conclusion,  because  the  jurors 
could  formerly  go  upon  any  given  sort  of  informatioDy  that  the  same  things  might 
he  communicated  to  them  by  witnesses.  But  it  i»  not  at  all  improbable  that  as  regards 
inquiries  into  ancient  matters  generally,  some  such  license  may  hsve  long  prevailed  ; 
on  the  contrary,  it  is  highly  probable.  And  so  in  1696  (Steyner  v.Droitwich,  Skinner, 
628),  where,  as  regards  alleged  privileges  in  certain  salt  pits  of  the  burgesses  of  the  de- 
fendant town,  it  was  sought,  in  a  trial  ai  bar,  to  piove  '*  a  reputation  ninety- two  years 
*go>"  ^y  Camden's  *'  Britannia,'*  — it  waa  said  in  aigun^nt  and  apparently  not  denied, 
that  "  the  sayings  of  ancient  persons  who  are  dead  i»  always  allowed."  And  in  1684 
(Mossam  d.  Neale  v.  Ivy  (Udy  Ivy's  CaseX  10  How.  SL  Tr.  cols.  602,  610,  611,  618), 
in  a  great  action  for  ejectment,  tried  at  bar,,  not  only  were  many  old  deeds  put  iu  with- 
ont  proof  of  execution,  on  showing  that  they  came  from  a  proper  custody,  but  wit- 
nesses were  introduced  who  had  known  the  place  for  many  years,  and  questioned  about 
the  *' reputation"  there  as  to  who  owned  it.  "^Was  not  Fox's  Lane,"  asked  Jef- 
PBKT8,  C.  J.,  ''  reputed  an  ancient  way  ? "  "  Pray,"  asks  eounsel  of  an  old  woman 
who  had  known  the  place  for  seventy  years,  "wbex»  you  knew  it  first,  what  was  it, 
and  whose  t  —  It  was  a  marsh  ground  ...  it  was  eoonted  and  known  to  be  Mr.  Step- 
kin's."  Again  of  another  witness :  **  What  is  tho  comaM>n  reputation  whose  the  lands 
were  f  —  It  waa  always  taken  to  be  the  dean's  landa  .  .  .  What  was  taken  to  be  the 
east  boundary  .  .  .  t  Was  that  the  reputation  ...  in  all  your  time  f  *'  Again,  "  I 
am  ignorant  of  the  original  title.  .  .  .  But  whoso  was  it  reputed  to  be  f  That  we 
mean."  Another  witness,  in  anawering  tha  Chief  Justice,  says :  "  My  father,  who 
was  a  mill-wright  himself,  told  me  he  had  known  it  threescore  years,  and*  knew  it 
always  a  ground-shot  mill ;  he  told  me  of  all  the  mills  about  London,  what  they 
were."    See  Duke  of  Somerset  v.  France,  1  Strange,  654,  669  (1722). 

But  at  the  end  of  the  last  century  they  said  that  in  cases  of  private  prescription 
such  evidence  would  not  be  good.  In  1792  (Morewood  ».  Wood,  14  East,  828,  note), 
the  four  judges  of  the  King's  Bench  were  equally  divided  upon  the  point  Such  evi- 
dence was  rejected  at  Nisi  Pn'tia,  in  1805  (Clothier  v.  Chapman,  14  East,  881,  note),  on 
a  question  of  private  boundary.  But  in  various  cases,  well  down  into  this  century,  the 
general  question  of  receiving  such  evidence,  in  cases  of  private  prescription,  was  spoken 
of  as  if  admitting  of  doubt;  we  even  find  that  Taylor  on  £v.  (8th  ed.),  vol.  i.  s.  615, 
still  says  that  the  matter  ia  involved  in  some  doubt  This  seems,  however,  an  error, 
for  Baron  Parke  in  1850,  in  Dunraven  v.  Llewellyn  (aate,  p.  417),  speaks  of  the  ex- 
clusion of  such  evidence  in  cases  of  private  prescription  as  "  the  well-established  rule 
in  the  modem  cases."  And  so  1  OreenL  £v.  s.  187.  The  common  American  doc- 
trine about  private  boundary  may  well  be  explained  as  a  persistence  of  the  older  Eng- 
lish rule.  The  nse  of  former  venlicts  and  judgments  between  other  parties  '*  when  a 
general  public  right  is,  whether  affirmatively,  or  negatively  involved,"  in  cases  relating 
to  prescription,  has  caused  perplexity  to  the  courts.  So  far  as  it  rests  upon  thqir  being 
evidence  of  reputation,  the  use  of  verdicts  appears  to  be  a  relic  of  the  time  when  a  jury's 
Terdict  was  a  conclusion  upon  their  own  knowledge ;  it  will  be  remembered  that  it  was 
not  until  the  beginning  of  the  eighteenth  century  that  the  presence  of  a  certain 
number  of  hundredors  on  the  jury  was  dispensed  with.  Prel.  Treat  Evid.  91.  A 
jury's  verdict  then  meant  the  solemn  sworn  statement,  on  their  own  knowledge,  given 
under  the  penalty  of  an  attaint,  of  a  body  which  comprised  some  people  from  the 
neighborhood.  And  in  cases  relating  to  ancient  matters  which  are  at  the  same  time  of 
public  or  general  concern,  the  nse  of  old  verdicts  and  judgments  survives.  The  mode 
in  which  they  are  treated  and  explained  in  modem  times  may  be  seen  in  the  references 
which  follow. 

<*The  opinion  of  this  court  is  that  in  the  cases  when  reputation  is  evidence — that 
la,  casea  involving  a  general  right,  in  which  all  the  Queen's  subjects  are  oonceraed  —  a 
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admitted.  Gate,  J.,  for  the  court,  said :  '*  I  think  the  learned  judge 
at  the  trial  went  too  far  in  admitting  in  evidence  the  map  attached  to 
the  inclosure  award  of  1814.  Without  that  map  the  evidence,  I  think, 
went  strongly  in  tlie  defendant's  favor.  [The  learned  judge  referred 
to  tlie  evidence.]  The  map,  or  a  large  drawing  of  a  portion  of  it,  was 
produced  b}'  the  prosecutors  for  the  purpose  of  showing  that  the  land 
in  question  was  not  inclosed  in  1814;  and  the  judge  admitted  it  in 
evidence  for  that  purpose.  I  am  of  opinion  that  it  was  inadmissible 
for  that  purpose.  Inasmuch  as  the  map  was  made  b}*  one  of  the  public, 
it  could  not  have  been  excluded  if  it  had  been  tendered  as  evidence  on 
the  point  whether  the  Great  North  Road  was  or  was  not  a  highway ; 
but  that  point  was  not  in  dispute.  The  authorities  establish  that» 
although  hearsay  evidence  is  good  evidence  of  reputation  in  matters  of 
public  interest,  it  is  not  good  evidence  of  particular  facts  from  which 

▼end let  or  a  judgment,  upon  the  matter  directly  in  issue  between  the  parties,  —  although 
between  other  parties,  —  is  also  evidence  ;  not,  however,  that  it  ia  evidence  of  any  spe- 
cific fact  existing  at  the  time,  but  that  it  is  evidence  of  the  most  solemn  kind  of  an 
adjudication  of  a  competent  tribunal  upon  the  state  of  facts  and  the  question  of  usage 
at  that  time."  —  P«r  Lord  Abtnoer,  C.  J.,  in  Pim  v,  Curell,  6  M.  &  W.  p.  266  (1840). 

**  I  have  never  heard  it  doubted  that  a  decree  of  a  court  of  equity  is  evidence  of 
reputation  in  the  same  manner  cs  a  verdict."  — Per  Parke,  B.,  in  Layboum  v.  Crisp, 
4  M.  &  W.  p.  326  (1888). 

*'  My  reasons  for  thinking  it  admissible  are  that,  though  the  general  rule  of  the  law 
of  evidence  is  to  exclude  hearsay  evidence,  yet  where  the  point  to  be  proved  is  ancient 
possession  before  the  time  of  living  memory  there  is  a  wide  class  of  exceptions,  grounded 
on  this ;  tJiat  there  being  no  possibility  of  producing  living  witnesses  to  testify  as  to 
things  that  happened  so  long  ago,  the  matter  must  remain  unproved,  unless  the  best 
evidence  which,  from  the  nature  of  the  thing,  can  be  produced,  be  received.  And 
where  the  question  is  one  of  public  interest,  which  the  question  whether  the  public 
were  entitled  to  fish  in  a  tidal  river  or  were  excluded  from  it  clearly  is,  evidence  of 
reputation  is  admissible.  The  evidence  afforded  by  a  record  showing  that  a  court  of 
competent  jurisdiction  inquired  into  and  pronounced  upon  the  state  of  facts,  and  the 
question  of  usage  at  a  time  before  living  memory,  is  perhaps  not  properly  evidence  of 
reputation  that  the  state  of  facts  and  the  usage  at  that  time  were  as  there  pronounced 
to  be.  But  it  is  as  strong  or  stronger  than  reputation,  and  the  authorities  are  agreed 
that  it  is  admissible,  at  least  in  cases  where  reputation  would  be  admissible.  Those 
authorities  are  cited  in  Duke  of  Devonshire  ».  Neill,  Ir.  Rep.  2  Q.  B.,  C.  P.  &  Ex.  Div. 
182.—  Per  Lord  Blackburn,  in  Neil  r.  Duke  of  Devonshire,  8  App.  Cas.  pp.  186-186.** 

"  I  think  the  proceedings  were  admissible,  not  as  evidence  of  reputation,  which  I 
agree  they  are  not,  but  of  something  higher  and  better  than  reputation  ;  because,  for 
the  purpose  of  the  suit,  in  which  such  evidence  must  have  been  admitted,  and  having 
regard  to  its  real  scope  and  object,  the  decree  was  final,  determining  the  only  question 
before  the  court,  and  for  its  determination  necessitating  the  production  of  evidence, 
and  a  judicial  conviction  founded  upon  it,  that  a  real,  peaceable,  and  unequivocal  pos- 
session of  the  very  subject-matter  now  in  dispute,  was  enjoyed  by  the  Earl  of  Cork  two 
hundred  years  ago,  —  in  the  words  of  Chief  Baron  Palles,  pronouncing  for  the  Court  of 
Exchequer  in  favor  of  its  admiasion,  —  '  Of  the  possession  in  fact  at  the  time  of  the 
bills  being  filed  of  the  several  fishery.*  *'  —  Per  Lord  O'Haoan,  ib,  pp.  164-166. 

See  Duke  of  Devonshire  v,  Neill,  L.  K.  Irish,  2  Q.  B.,  C.  P.  A  Ex.  Div.  132 ;  Brisco 
r.  Lomax,  8  A.  &  E.  198  ;  Evans  v.  Bees,  10  A.  ft  E.  161 ;  1  Greenl.  Ev.  s.  139.  Com- 
pare City  of  London  v.  Clarke,  Carthew,  181  (1690-1691) ;  Somerset  v.  France,  1  Str. 
p.  659  (1726)  ;  Beed  v.  Jackson,  1  East,  865  (1801)  ;  Freeman  o.  Phillips,  4  M.  &  S. 
486(1816).— Ed. 
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an  infei-enc^  of  fact  may  be  drawn  in  respect  of  individual  rights.  In 
the  present  case  the  map  would  be  good  evidence  of  reputation  that 
there  was  a  public  road  in  the  direction  shown  on  the  map,  if  the  con- 
test were  whether  the  land  in  question  was  a  highway  or  not ;  but  it 
was  not  good  evidence  of  the  boundaries  of  the  highway.  The  produc- 
tion of  the  map  must  have  produced  considerable  effect  upon  the 
minds  of  the  Jury ;  and  I  am  of  opinion  that  in  admitting  it  in  evidence 
the  learned  judge  went  beyond  what  the  cases  warrantedi  and  that 
there  must  therefore  be  a  new  trial" 

In  Weld  v.  Brooks,  152  Mass.  297  (1890),  there  were  six  actions 
of  toi*t  for  trespass  in  passing  over  the  plaintiff's  close,  and  for  an 
assault  and  battery.  It  was  a  question  whether  the  public  had  acquired 
a  right  of  way  by  prescription.  After  a  verdict  for  the  defendants,  tlie 
court  (W.  Allen,  J.)  in  overruling  the  plaintiff's  exceptions  said :  *'  The 
defendants  offered  an  attested  copy  of  a  deed  from  John  M.  Mayo  and 
wife  to  Charles  M.  Maj'o,  dated  in  1860,  and  an  attested  copy  of  the 
plan  named  in  and  recorded  with  the  deed.  The  parties  to  the  deed 
are  not  living.  The  land  conve3*ed  is  described  as  bounded  ^  northerly 
by  a  street  leading  firom  Bourne  Street  to  and  across  the  Providence 
Railroad,  on  land  now  or  late  of  Ebenezer  Weld.'  Said  land  of  Eben- 
ezer  Weld,  who  was  the  father  of  said  John  Weld,  is  the  close  de- 
scribed in  one  of  the  plaintiffs'  writs,  and  the  location  of  the  way 
over  that  land  prior  to  1862,  as  well  as  the  nature  of  the  way,  was  in 
dispute.  It  is  objected  that  the  deed  is  between  third  parties,  and  is 
mere  hearsay  and  reputation.  Without  considering  whether  the  evi- 
dence would  be  competent  to  prove  the  location  of  a  private  way,  we 
think  it  was  competent  upon  the  question  of  the  existence  and  location 
of  a  public  way,  as  a  matter  of  public  and  general  interest  upon  which 
reputation  is  admissible.  1  GreenL  £v.  §§  128,  139 ;  2  Beat,  Ev. 
(Am.  ed.)  §  497." 


HALL  V.  MAYO. 
SuPBEMB  Judicial  Coubt  of  Massachusetts.    1867. 

[ReporUd  97  Mass.  416.1] 

Gbat,  J.  This  is  an  action  of  tort  in  the  nature  of  trespass  for 
breaking  and  entering  the  plaintifTs  close  upon  the  sea-shore  in  Dennis, 
formerly  a  part  of  Yarmouth,  digging  up  the  earth,  and  erectincr  a  fish 
weir.  The  defendants  in  their  answer  denied  the  plaintiff's  title,  and 
claimed  title  under  Vienna  Hall  and  others,  under  whom  the  defendants 
acted,  in  the  place  where  the  weir  was  erected.  Both  parties  traced 
their  titles  to  the  division  of  lands  in  1714  among  the  original  proprie- 

>  A  part  of  the  cue  is  omitted. 
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tors  of  the  town  of  Yarmoath,  as  appearing  in  their  records  The  title 
under  which  the  defendants  justified  included  three  lots  in  that  division, 
one  of  the  courses  of  whicli  was  described  in  the  record  as  ^^  ranging 
about  a  rod  to  the  north  of  Elisha  Taylor's  house."  .  .  . 

In  order  to  establish  the  locality  of  Elisha  Taylor's  house  in  1714,  the 
plaintiff  called  James  Taylor,  who  testified  that  he  was  a  lineal  descendant 
of  Elisha  Taylor ;  that  the  family  had  lived  upon  the  same  place  from  his 
earliest  recollection ;  that  about  sixty  years  ago  his  great-uncle  showed 
him  some  bricks  remaining  in  the  ground  near  the  house  of  the  witness, 
and  struck  down  his  cane,  and  they  took  up  three  or  four  large  clumsy 
bricks,  five  or  six  inches  under  the  earth.  The  plaintiff  then  proposed 
to  ask  the  witness  what  was  said  by  his  great-uncle,  and  if  there  was 
an}*  tradition  in  his  family  as  to  where  Elisha  Taylor's  house  stood ; 
but  the  questions  were  objected  to  bj*  the  defendant,  and  excluded  by 
the  Superior  Court.     This  exclusion  is  the  first  ground  of  exception. 

We  are  of  opinion  that  the  evidence  was  rightly  rejected.  The  ex- 
ceptions to  the  general  rule  excluding  hearsay  evidence,  which  permit 
the  introduction  of  reputation  or  tradition,  or  of  declarations  of  persons 
deceased,  as  to  matters  of  public  or  general  interest,  or  questions  of  pedi- 
gree, do  not  extend  to  a  question  of  private  boundary,  in  which  no  con- 
siderable number  of  persons  have  a  legal  interest  1  Greenl.  Ev.  ss.  103, 
104, 145,  and  note ;  Green  v.  Chelsea^  24  Pick.  80 ;  Dunraven  v.  Lle^oel- 
lyn,  15  Q.  B.  791 ;   Tfie  Quern  v.  Bedfordshire^  4  El.  &  Bl.  535.  .  .  . 

In  the  case  at  bar,  the  evidence  did  not  even  directly  relate  to  a 
boundary  line,  but  merelj*  to  the  position  of  a  certain  house,  and  was 
clearly  inadmissible.  In  Ireland  v.  Fo^oell,  Peake  Ev.  13, 14,  Mr.  Jus- 
tice Chambre  admitted  evidence  of  general  reputation  that  a  town  ex- 
tended to  a  certain  close,  and  that  old  people,  since  deceased,  had  said 
that  such  was  the  boundary  of  the  town  ;  but  would  not  suffer  it  to  be 
proved  that  deceased  persons  had  said  that  there  were  formerly  houses 
where  none  now  stood,  because  that  was  evidence  of  a  particular  fact, 
and  not  of  general  reputation.  And  in  The  King  y.  Antrobua,  2  Ad. 
&  El.  795,  Mr.  Justice  Williams  said  that  this  had  always  been  held  a 
leading  case.  See  also  The  Queen  v.  Blias^  2  Nev.  &  P.  464^  and  7  Ad. 
&  El.  550.  .  .  . 

[For  other  reasons]  Exceptions  sitstained.^ 

O.  A.  JSin^,  for  the  plaintiff. 

O.  Marston  and  Jl  Higgins^  for  the  defendants. 

1  And  80  Elllcott  v.  Pearl,  10  Pet  pp.  433-438.  ^*  It  is  true  that  in  several  Statea 
of  the  Union  decisions  have  been  made  recognizing  the  admissibility  of  declarations  of 
deceased  persons,  even  though  they  were  statements  of  particular  facts  and  in  regard  to 
mere  private  boundaries.  .  .  .  We  think  that  such  is  not  the  preponderant  weight  of 
decision."  —  Per  Strong,  J.  (for  the  court),  in  Hunnicutt  t^  Peyton,  102  U.  S,  p.  864. 
''  By  the  current  of  authority  and  npon  the  bettex  reason,  such  evidence  is  inadmis- 
sible for  the  purpose  of  proving  the  boundary  of  a  private  estate,  where  snch  boundary 
is  not  identical  with  another  of  a  public  or  quasi  public  nature."  — Per  Colt,  J.,  for 
the  court,  in  Long  v,  Colton,  116  Mass.  414.  So.  Boston  Water  Power  Co.  v,  Hanlon, 
132  ib.  483.    Bat  see  the  older  cases  in  Massachusetts  in  3  Dane's  Abr.  897.  —  Ed. 
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MORTON  V.  FOLGER  et  oL 
Supreme  Court  of  CALiFORinA.     1860. 

[Reported  15  CaU  276.]  i 

W,  S,  Lcng^  for  appellant.  Jiobinsany  JBeaUy  and  Seacock^  for 
respondents. 

Field,  C.  J.,  delivered  the  opinion  of  the  Court,  Baldwin,  J.,  and 
Cope,  J.,  concurring. 

This  is  an  action  of  ejectment,  to  recover  the  possession  of  certain 
real  estate,  situated  within  the  city  of  Sacramento.  The  plaintiff  bases 
his  right  to  recover  upon  the  title  of  John  A.  Sutter,  through  whom  he 
claims,  by  sundry  mesne  conve3'ances ;  and,  as  evidence  of  that  title, 
relies  upon  a  grant  to  Sutter  from  the  former  Mexican  Government, 
aud  Sutter's  prior  possession  of  the  premises  in  controversy.  The  de- 
fendants set  up  in  defence  the  several  statutes  of  limitation,  and  title 
from  Sutter,  through  conveyances  from  one  Richards,  under  whom  they 
claim.  .  .  • 

The  grant  in  question  was  issued  to  Sutter  by  Governor  Alvarado, 
in  June,  1841,  and  its  character  and  effect  we  had  occasion  to  consider 
in  Ferris  v.  Coover,  10  Cal.  589.  We  there  held  that  it  passed  to  Sut- 
ter a  title  to  the  land  it  embraces,  subject  to  be  defeated  by  the  subse- 
quent action  of  the  Supreme  Government  and  Departmental  Assembl}'^ 
that  the  title  carried  with  it  a  right  to  the  possession,  use,  and  enjoy- 
ment of  the  land,  and  that  this  right  was  protected  by  the  stipulations 
of  the  treaty  of  Guadalupe  Hidalgo,  and  could,  like  any  other  right  of 
property,  be  enforced  in  our  courts.  In  that  case,  a  copy  of  the  map, 
to  which  the  grant  refers,  was  introduced,  accompanied  by  the  evidence 
of  Vioget,  the  surve3*or  employed  by  Sutter  to  prepare  the  map  an- 
nexed to  his  petition  for  the  concession,  in  explanation  of  the  apparent 
conflict  between  the  boundaries  of  the  land  designated  in  the  grant  by 
parallels  of  latitude  and  those  designated  by  the  lines  marked  on  the 
map.  That  evidence  removed  nearly  all  the  ditficulties  arising  from  in- 
accuracy of  description ;  it  explained  the  cause  of  the  error  in  the  desig- 
nation of  the  boundaries,  and  showed  that  the  land  upon  which  the 
city  of  Sacramento  is  situated  is  clearly'  within  the  limits  of  the  grant. 
Since  then  Vioget  has  died,  and  in  this  case  the  plaintiff  offered  to  read 
his  deposition,  taken  in  a  different  action  between  different  parties. 
The  deposition  thus  offered  was  taken  in  an  action  of  ejectment,  brought 
to  recover  land  situated  within  the  city  of  Sacramento,  in  which  the 
plaintiff,  as  in  the  present  case,  deraigned  his  title  from  the  grant  to 
Sutter,  and  was  introduced  to  prove  the  correctness  of  a  copy  of  the 
original  map,  which  was  annexed.  In  it  the  witness,  among  other 
things,  testified  that  he  made  an  actual  survey  of  that  portion  of  the 

^  A  part  of  the  case  Ib  omitted. 
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tract  granted  which  lies  between  the  southern  boundaiy  and  the  Sacra- 
mento and  American  Rivers,  and  that  the  part  of  the  map  which  de- 
scribes the  lower  or  southern  portion  of  the  grant,  is  substantially 
correct  The  deposition  was  offered,  in  the  present  case,  as  evidence, 
in  connection  with  the  accompanying  map,  of  the  position  of  the  south- 
em  boundary,  and  upon  objection  of  the  defendant  was  excluded.  Tlie 
question  is  thus  presented,  whether  the  deposition  of  a  surveyor,  who 
ran  the  boundary  lines  of  a  grant,  taken  in  one  action,  is  admissible  in 
another  action,  between  different  parties,  as  to  the  location  of  such  lines, 
after  his  death.  The  question  is  one  of  great  importance,  and  has  been 
the  subject  of  careful  consideration  by  the  Court.  Under  the  coloniza- 
tion regulations  of  1828,  the  applicant  for  land  was  required  to  accom- 
pany his  petition  with  a  map,  ^'  describing  as  distinctly  as  possible  the 
land  asked  for."  The  maps,  in  such  cases,  were  often  mere  rude 
sketches  indicating  only  the  general  location  of  the  tract,  without  any 
attempt  at  precision  of  designation  or  descnption ;  but  in  otlier  cases 
they  were  the  result  of  careful  survey.  Where  the  lines  of  such  sur- 
veys were  run  will  be  often  a  matter  of  great  difSculty  to  determine, 
and  in  some  instances  quite  impossible,  unless  resort  can  be  had  to  the 
declarations  of  deceased  surveyors.  .  .  .  The  question  then  is,  can  the 
testimony  of  the  deceased  surveyor  as  to  the  eastern  and  southern 
boundary  lines,  or  rather  in  the  present  case  as  to  the  southern  line 
alone,  be  admitted.  It  is,  of  course,  of  no  higher  weight  than  hearsay, 
and  if  received  it  must  be  as  evidence  of  that  character.  It  has  been 
long  well  established  that  such  evidence  is  admissible  on  questions  of 
ancient  boundaries.  In  England,  the  evidence  is  limited  to  boundaries 
of  parishes,  manors,  and  the  like,  which  are  of  public  interest,  and  is 
not  allowed  to  establish  the  boundary  of  a  private  estate  unless  the  lat* 
ter  is  identical  with  that  of  a  public  or  qicasi  public  nature.  1  GreenL 
Ev.  s.  145,  and  authorities  cited  in  the  note.  In  this  country,  the  ad- 
missibility of  this  kind  of  evidence  is  carried  to  much  greater  length 
than  in  England.  It  has  been  uniformly  maintained,  when  the  tract 
originally  surveyed  was  large,  and  was  subsequently  subdivided  into 
numerous  farms,  the  boundary  of  the  original  tract  serving  as  a  boun- 
dary of  the  several  farms.  In  cases  of  this  kind,  the  principle' upon  which 
the  evidence  is  received  has  been  regarded  as  similar  to  that  which  re- 
lates to  boundaries  of  a  manor  or  parish.  In  the  survey  of  large  tracts, 
landmarks  are  often  formed  of  a  temporary  character,  which,  in  the 
progress  of  settlement  and  improvement,  disappear,  leaving  their  loca- 
tion to  rest  onlj'^  in  the  recollection  of  the  neighborhood.  In  such  cases 
evidence  of  reputation  or  hearsay  is  received  from  necessity,  for  the 
protection  of  the  rights  of  parties.  It  is  not  necessary,  however,  ac- 
cording to  the  authorities  in  the  majorit}''  of  the  American  States,  that 
the  heai*say,  to  entitle  it  to  be  received,  should  be  general,  or  relate  to 
boundaries  in  which  the  public  or  numerous  persons  are  interested.  It 
may  be  limited  to  particular  facts  embracing  the  declarations  of  a  single 
individual,  provided  such  individual  had,  from  his  situation,  the  means 
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of  knowledge,  and  was  disinterested  in  the  matter,  and  may  relate  only 
to  the  boundary  of  a  private  estate.  *^  We  have,"  saj's  the  Supreme 
Ck>urt  of  North  Carolina, ''  in  questions  of  boundary,  given  to  the  single 
declarations  of  a  deceased  individual,  as  to  a  line  or  comer,  the  weight 
of  common  reputation,  and  permitted  such  declarations  to  be  proven 
under  the  rule,  that  in  questions  of  boundary  hearsay  is  evidence. 
Whether  this  is  within  the  spirit  and  reason  of  the  rule,  it  is  now  too 
late  to  inquire.  It  is  the  well-established  law  of  the  State.  And  if  the 
propriety  of  the  rule  was  now  res  irUegra^  perhaps  the  necessity  of  the 
case,  arising  from  the  situation  of  our  country,  and  the  want  of  self- 
evident  termini  of  our  lands,  would  require  its  adoption ;  for  though  it 
sometimes  leads  to  falsehood,  it  moi*e  often  tends  to  the  establishment 
of  truth."  /Sasaen  v.  Herritig^  3  Devereuz,  340.  '^  And  we  are  of  the 
opinion,"  says  the  Supreme  Court  of  New  Hampshire,  **  that  the  decla- 
rations of  deceased  persons  who  from  their  situation  appear  to  have 
had  the  means  of  knowledge  respecting  private  boundaries,  and  who 
had  no  interest  to  misrepresent,  may  well  l)e  admitted."  Qreai  FaUs 
Company  v.  Wooster^  16  N.  H.  437.  '^  Where  boundary  is  the  subject," 
says  Tilghman,  Chief  Justice  of  the  Supreme  Court  of  Pennsylvania, 
*'  what  has  been  said  by  a  deceased  person  is  received  as  evidence.  It 
forms  an  exception  to  the  general  rule.  ...  It  was  impossible  for  the 
plaintiflb  to  show  the  extent  of  their  possession,  without  showing  the 
lines  run  by  Wilson.  Those  lines  were  the  plaintiffs*  bdundaries,  at 
least  such  was  their  claim.  It  appears  to  me,  therefore,  that  what  was 
said  by  Wilson  came  within  the  exception,  which  admits  the  words  of 
a  deceased  person  to  be  given  in  evidence  in  a  matter  of  boundary." 
CcMfinan  y.  Congregation  of  Cedar  Spring,  6  Binn.  63.  In  that 
case  Wilson,  the  person  whose  declarations  were  admitted,  had  made 
the  survey  of  the  tract,  the  boundary  of  which  was  in  question,  as  as* 
sistant  to  the  Deputy  Surveyor  of  the  district.  In  S^>ear  v.  Coate^ 
2  McCord,  227,  the  plaintiff,  in  order  to  show  that  a  certain  tree  was 
the  comer  of  her  grant,  offered  to  prove  that  a  certain  William  Golding, 
deceased,  had  said  he  was  a  chain  carrier  at  the  time  of  the  original 
survey  of  the  tract,  and  that  the  tree  was  the  comer  then  made.  The 
testimony  was  admitted,  and  on  appeal  from  the  ruling,  the  Supreme 
Court  of  South  Carolina  said :  ^^  It  cannot  be  doubted  at  this  day  that 
the  declarations  of  deceased  persons,  who  shall  appear  to  have  been  in 
a  situation  to  possess  the  information,  and  are  not  interested,  shall,  on 
a  question  of  boundary,  be  received  in  evidence." 

Numerous  other  authorities  to  the  same  effect  might  be  cited  firom  the 
reports  of  the  different  States.  See  the  cases  in  Cowen  and  Hill's 
notes  to  Phillips'  £v.  vol.  3,  note  186.  These  are  sufficient  to  show 
the  general  doctrine  which  will  be  found  to  prevail  in  the  majority  of 
the  American  States.  By  them  it  is  clear  that  the  declarations  on  a 
question  of  boundary  of  a  deceased  person,  who  was  in  a  situation  to 
be  acquainted  with  the  matter,  and  who  was  at  the  time  free  fh)m  any 
interest  therein,  are  admissible,  and  whether  the  boundary  be  one  of  a 
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general  or  public  interest,  or  be  one  between  the  estates  of  private  pro* 
prietors.  This  being  the  case,  their  admissibility  cannot,  of  course,  be 
affected  by  the  fact  that  they  are  reduced  to  writing,  and  were  made 
under  the  solemnity  of  an  oatli  in  a  judicial  proceeding.  These  circum- 
stances, if  they  can  have  any  weight,  must  augment  the  confidence 
reposed  in  the  accuracy  of  the  declarations.    In  Long^s  X^essee  v.  PelleUf 

1  Har.  and  McHenry,  531,  evidence  of  the  declarations  of  a  deceased 
person  in  relation  to  a  beginning  and  boundary  tree  of  a  tract  of  land, 
made  under  oath,  upon  a  commission  issued  to  take  his  testimony  — 
the  commission  having  been  irregularly  executed,  so  that  the  testimony 
could  not  be  read  —  was  admitted  as  hearsaj*.  It  was  Indeed  objected 
in  that  case  on  appeal  that  it  did  not  appear  that  the  person  whose 
declarations  were  admitted  was  dead  ;  but  this  objection  was  not  taken 
in  the  court  below,  and  it  was  answered  by  the  observation  that  every- 
thing was  to  be  presumed  in  favor  of  the  verdict.  The  evidence  would 
have  been  clearly  inadmissible  had  the  declarant  been  living  at  the 
time.  In  Weem's  Lessee  v.  Disney^  4  Har.  and  McHenry,  157,  the 
original  depositions  of  pereons  since  dead,  taken  under  a  commission 
defectively  executed,  were  permitted  to  be  read  in  evidence,  as  the 
declarations  or  hearsay  of  persons  not  living,  to  establish  the  boundaries 
of  certain  tracts  of  land  in  suit.  This  was,  however,  only  the  decision 
of  the  General  Court  of  Maryland ;  in  the  Coui-t  of  Appeals  the  judg- 
ment was  affirmed  by  consent.    In  Lessee  of  Montgomery  v.  Dickey^ 

2  Yeates,  212,  the  question  presented  was  whether  a  certain  survej*, 
made  by  one  George  Smith,  included  twentj'-six  and  a  half  acres  of 
land,  the  premises  in  controversy.  To  prove  this  the  plaintiff  offered 
the  depositions  of  two  witnesses,  one  of  whom  had  since  died,  and  the 
other  was  nnable  to  attend  the  Court,  which  were  taken  before  the 
action  was  brought  by  the  agent  of  the  plaintiff  in  the  presence  of 
the  defendant,  and  by  him  cross-examined.  To  their  admission  the 
defendant  objected,  and  the  Court  in  considering  the  objection,  said : 
^^  The  present  dispute  is,  in  fact,  a  qnestion  of  boundar}',  depending 
on  the  lines  originally  run  by  George  Smith.  Considered  in  this  view, 
the  depositions  offered  are  much  better  evidence  than  general  reputa- 
tion or  hearsay ;  and  the  rules  of  evidence  as  to  pedigree  as  well  as 
boundary  are  very  lax  from  the  nature  of  the  two  cases.  It  must  be 
obvious  that  when  the  country  becomes  cleared  and  in  a  state  of  im- 
provement, it  is  often  difficult  to  trace  the  lines  of  a  survey  made  in 
early  times.  The  argument  ex  necessitate  rei  will  therefore  apply. 
Here,  what  was  sworn  was  in  the  presence  of  both  parties,  and 
though  there  was  no  cause  then  pending  in  court,  the  deposition  may 
be  read  in  confirmation  of  the  other  evidence  given.'*  Subsequently  a 
rule  to  show  cause  for  a  new  trial  was  unanimously  refused  by  the 
Court.  It  is  a  matter  of  doubt  whether  this  decision  can  be  upheld  as 
to  the  admission  of  the  testimony  of  the  living  witness,  who  was  unable 
to  attend  the  Court,  but  as  to  the  deposition  of  the  deceased  witness,  it 
ia  in  accordance  with  the  other  cases  we  have  cited. 
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Tested  by  the  authorities,  to  which  we  have  thas  at  great  length  re- 
feri-ed,  there  can  be  do  doubt  of  the  admissibility  as  hearsay  evidence 
of  that  part  of  the  testimony  of  Vioget,  which  relates  to  the  southern 
boundary  of  the  grant  to  Sutter.  It  is  admissible  as  would  be  the  evi- 
dence of  a  thii-d  person  who  had  heai*d  the  declarations  made  from  the 
mouth  of  Vic^et  himself,  and  seen  him  at  the  time  mark  on  paper  the 
location  of  the  particular  boundary  he  surveyed.  The  declarations  and 
map  thus  constitute  a  part  of  the  same  statement,  and  must  be  taken 
together.  This  kind  of  evidence  is  admissible,  as  we  have  stated,  from 
the  necessity  of  the  case,  which  in  this  instance  presents  itself  with 
peculiar  force.  The  survey  was  made  by  Vic^et  in  1841,  at  a  time 
when  the  vallej'  of  the  Sacramento  was  occupied  almost  exclusively  by 
tribes  of  roving  Indians,  and  no  interest  was  then  felt  in  preserving  on 
the  surface  of  the  ground  the  evidence  of  its  lines.  There  were  then  no 
white  men,  nor  were  there  an}'  for  years  afterward,  to  question  Sutter's 
claim,  or  to  dispute  with  him  as  to  its  boundaries.  Such  landmarks  as 
were  originally  made  must,  in  the  unsettled  state  of  the  country,  have 
soon  disappeared.  If  any  existed  when  gold  was  discovered,  the}'  were 
lost  or  destroyed  in  the  settlement  and  improvement  of  the  country 
following  the  emigration  of  American  citizens  occasioned  by  such 
discovery. 

Upon  the  land  supposed  to  be  contained  within  the  grant  to  Sutter 
two  cities  are  built,  one  of  them  the  second  in  population  and  wealth 
of  the  State ;  and  it  is  a  matter  perfectly  notorious  that  residents  of 
those  cities  and  occupiers  of  land  lying  between  tliem  numbered  by 
thousands  have  taken  conveyances  under  Sutter,  and  expended  their 
money  in  buildings  and  other  improvements,  relying  uik)u  the  survey 
and  map  of  Vioget  as  evidence  that  their  property  was  situated  within 
the  limits  of  the  grant  If  his  declarations,  now  that  he  is  deceased, 
cannot  be  received  as  to  the  eastern  and  southern  boundaries  of  the 
grant,  great  embarrassment  and  difficulty  will  exist  with  parties  in  a 
multitude  of  instances,  in  protecting  their  propert}'  until  their  posses- 
sions have  been  quieted  by  the  official  survey  and  patent  of  the  Gov- 
ernment With  these  declarations  just  protection  and  security  can  in 
the  mean  time  be  afforded  through  the  ordinary  actions  at  law.  We 
have  no  doubt  of  their  admissibility,  and  the  Court  erred  in  excluding 
the  entire  deposition  in  the  present  case.  .  .  . 

The  Judgment  must  be  reversed  and  the  cause  remanded  for  a  new 
trial.  Ordered  accordingly,^ 

1  And  so  Clement  v.  Packer,  125  IT.  S.  809 ;  Ayers  v.  Watson,  187  IT.  S.  p.  596 ; 
Wood  9.  Willard,  87  Vt  877.  For  other  cases,  see  1  Greenl.  £v.  a.  145  note  ;  Donohue 
V.  Whitney,  16  N.  Y.  Sup.  622  (1891).  In  Harriman  v  Brown,  8  Leigh,  p.  707  (Va. 
1887),  In  applying;  this  doctrine,  Mr.  President  Tucker  (for  the  court)  said  :  "  Ques- 
tions of  boundary,  after  the  lapse  of  many  years,  become  of  necessity  questions  of 
hearsay  and  reputation.  For  boundaries  are  artificial,  arbitrary,  and  often  perishable  ; 
and  when  a  generation  or  two  have  passed  away,  they  cannot  be  established  by  the 
testimony  of  eyewitnesses.  In  such  cases,  therefore,  it  becomes  necessary  to  look  to 
reputation,  or  depend  upon  hearsay  evidence  of  the  former  existence  and  actual  locality 
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Shartle  d.  Newport  v,  Wiluams,  1  Salk.  280  (1694).  —  Upon  the 
trial  at  bar  in  this  case  a  deed  of  bargain  and  sale  acknowledged  by 
the  bargainee,  and  enrolled,  by  which  a  term  for  years  was  assigned, 
was  given  in  evidence  without  any  proof  made  of  the  bargainor's  seal- 
ing and  delivery  thereof;  and  after  debate  it  was  allowed  per  Holt, 
C.  J.,  and  Eyre,  J.,  and  tot.  Cur,  For  the  acknowledgment  of  the 
party  in  a  court  of  record,  or  before  a  master  extraordinary  in  the 
country  (as  this  was),  is  good  evidence  of  it  being  sealed  and  deliv- 
ered ;  and  such  an  acknowledgment  estops  a  man  from  pleading  non 
est  /actum.  Also  enrolments  of  deeds  on  the  statute  are  admitted 
every  day  in  evidence  without  witnesses  of  the  sealing  and  delivery ; 
and  it  is  the  acknowledgment  which  gives  it  credit,  and  not  its  opera- 
tion or  contents.  Also  they  held  a  sworn  copy  of  a  deed  enrolled  good 
evidence.* 

of  an  artificial  boaudary.  .  .  .  Oar  western  coantiy  was  covered  with  entries  and 
surveys  between  fifty  and  sixty  years  ago,  and  it  was  often  many  years  after  a  survey 
was  made  before  the  tracts  taken  up  were  settled  by  their  owners.  Thousands  have 
never  yet  seen  their  lands.  The  impossibility,  in  innumerable  instances,  of  proving 
marked  comers  by  eyewitnesses  is  apparent  What  is  to  supply  that  lost  evidence  ? 
If  reputation  is  admissible  to  establish  the  boundaries  of  a  manor,  because  all  the 
tenants  of  the  manor  are  interested  therein,  and  are  naturally  conversant  about  the 
boundary,  and  may  be  presumed  to  discourse  together  about  it,  what  shall  we  say  in 
the  case  of  our  wild  lands,  which  were  covered  with  early  adventurers,  whose  chief 
concern  was  to  make  themselves  acquainted  with  the  lines  and  comers  of  all  around 
them  ?  £very  one  who  knows  anything  of  the  history  of  that  country  must  know  the 
deep  interest  and  familiar  knowledge  which  the  early  settlers  possessed  in  relation  to 
the  corners  and  boundaries  and  localities,  not  only  of  their  own  particular  tract,  but 
of  almost  every  tract  within  range  of  their  settlement.  Every  one  knows  that  such 
subjects  were  not  only  the  familiar  topics  of  conversation,  but  that  they  were  the  all- 
absorbing  topics.  I  will  venture  to  conjecture  that  for  one  discussion  in  private  con- 
versation as  to  the  boundaries  of  an  English  manor,  there  have  been  a  hundred  animated 
and  interested  debates  about  the  situation  of  a  comer  tree  in  our  western  counties.  I 
take  it,  therefore,  that  every  motive  for  the  admission  of  hearsay  testimony  as  to 
boundary  in  case  of  a  manor  applies  with  equal  force  to  its  admission  in  questions  of 
boundary  with  us.  I  coincide  in  the  opinion  cited  from  Peters,  that  '  boundaries  may 
be  proved  by  hearsay  testimony.'  The  testimony  so  admitted  must,  however,  be 
that  of  a  witness  who  is  dead ;  for  if  living  he  ought  himself  to  be  brought  forward.*' 
—  Ed. 
;,  1  Erie,  J.,  in  Doe  d.  France  v,  Andrews,  16  Q.  B.  766,  769:  "The  principle  on' 
••  which  entries  in  a  register  are  admitted  is  not  that  the  person  who  makes  the  entry 
:  does  it  contemporaneously  or  of  his  own  knowledge.  ...  It  depends  upon  the  public 
duty  of  the  person  who  keeps  the  register  to  make  such  entries  in  it,  after  satisfying 
'   himself  of  their  troth."  —  Ed. 

^  See  the  statement  in  s.  o.  Comb,  at  p.  248,  and  8  Lev.  887.  And  so  under  our 
laws  for  the  registration  of  deeds.  Newsom  o.  Luster,  13  III.  176 ;  Clark  v,  Nixon, 
5  Hill,  36  ;  Gragg  v.  Leamed,  109  Mass.  167 ;  Younge  v.  Guilbeau,  8  Wall  686.  —  Ed. 
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Ltnch  t?.  Clebkb,  8  Salk.  154  (1696-1697).  —  Per  Holt,  C.  J.  .  .  . 
And  in  this  case  lie  said  that  a  copy  of  a  fine  or  recovery  is  good  evi- 
dence, so  as  it  be  sworn  to  be  a  tme  copy  and  examin^ ;  •  •  •  that 
wherever  an  original  is  of  a  public  nature,  and  would  be  evidence  if 
produced,  an  immediate  sworn  copy  thereof  will  be  evidence,  as  the 
copy  of  a  bargain  and  sale,  or  of  a  deed  enrolled,  of  a  church  register, 
etc. ;  but  where  an  original  is  of  a  private  naturCi  a  copy  is  not  evi- 
dence, unless  the  original  is  lost  or  bumt^ 


PnroH  V.  Wautzr,  1  Strange,  162  (1718-1719).  —  Per  Pjutt,  C.  J. 
•  •  .  The  question  being  whether  the  lessor  of  the  plaintiff  was  heir- 
at-law  to  him  that  last  died  seised ;  to  prove  the  pedigree,  the  Chief 
Justice  admitted  a  visitation  in  1628,  made  by  the  heralds,  entered  in 
their  books,  and  kept  in  their  office,  to  be  read  in  evidence.  He  also 
admitted  the  minute  book  of  a  former  visitation,  signed  by  the  heads 
of  the  several  families,  which  was  found  in  the  library  of  my  Lord 
Oxford. 


STUBLA  XT  AL.  V.  FREGCIA  et  al. 
House  of  Lobds.    1880 

[Reporied  5  App.  Ca$,  6SS.*] 

Appeal  against  a  decision  of  the  Court  of  Appeal,  which  had  affirmed 
a  previous  decision  of  Vice-Chancellor  Malins  (Polini  v.  Oray  and 
Sturla  V.  Precciaj  12  Ch.  D.  411).  The  facts  of  the  case  are  fully  set 
out  in  the  report  in  the  court  below.  The  following  summary  of  them 
is  all  that  is  necessary  for  the  present  report 

A  Mrs.  Mangini  Brown  died  in  London  intestate  on  the  2l8t  of  De- 
cember, 1871,  leaving  personal  estate  to  the  amount  of  £200^000.  She 
was  a  widow  above  ninety-three  years  of  age.  It  was  not  known 
whether  she  had  any  relatives,  and  her  estate  was  therefore  taken  pos- 
session of  by  the  then  Solicitor  to  the  Treasury,  Mr.  Gray,  on  behalf  of 
the  Crown.  A  suit  was  subsequently  instituted  by  persons  of  the  Frec- 
cia  family,  who  claimed  to  be  Mrs.  Brown's  next  of  kin.  Mrs.  Brown 
was  the  daughter  of  Antonio  Mangini,  who,  in  the  early  part  of  his  life, 
had  been  consul  in  London  for  the  Ligurian  Bepublic,  and  in  March, 
1876,  the  Chief  Clerk  (to  whose  examination  the  title  of  the  claimants 
had  been  referred)  made  his  certificate  declaring  that  Antonio  Mangini 

>  And  80  Bell  v.  Eendrick,  26  Fla.  778.^  Ed. 
'  A  port  of  the  case  Is  omitted. 


430  STURLA  BT  AL.  V.  FRECCIA.  ET  AL.  [OHAP.  11. 

was  a  native  of  the  village  of  St  Ilario,  near  Genoa,  and  was,  in  1735, 
baptized  there  as  Antonio  Mangini,  the  son  of  Giovanni  Battista  Man- 
gini,  and  that  the  members  of  the  Freccla  family  were  the  next  of  kin. 
The  court,  on  further  consideration,  made  an  order  in  favor  of  that 
family.  Before  that  order  was  acted  on  fresh  claimants  appeared,  now 
represented  by  Madame  Stnrla  and  the  other  appellants,  and  the  case 
they  set  up  was  that  the  consul  was  one  Antonio  Maria  Mangini,  and 
was  born  at  Quarto,  near  Genoa,  in  1744.  On  reference  of  this  new 
claim  to  the  Chief  Clerk  for  examination,  he  reported  adversely  to  it, 
and  the  court  then  made  a  fresh  order  on  the  original  certificate,  and 
some  of  the  fund  was  paid  out  under  this  order. 

An  action  (Sturla  v.  Freccia)  was  then  brought  to  determine  these 
adverse  claims,  and  the  chief  point  in  dispute  related  to  the  identity 
of  Antonio  Mangini  and  the  place  of  his  birth,  whether  St  Ilario  or 
Quarto.  On  the  evidence  proposed  to  be  given  in  that  action,  the 
present  question  arose. 

It  appeared  that  on  the  26th  6f  June,  1789,  Consul  Mangini  applied 
to  his  Government  to  be  appointed  the  diplomatic  agent  of  the  Repub- 
lic. The  letter  of  the  Consul,  making  the  application,  was  referred  by 
the  Collegii  to  the  Giunta  della  Marina..  This  Giunta  was  a  body  of 
officials  consisting  of  three  members,  one  selected  from  the  Senate,  and 
two  others  from  the  Camera,  or  finance  division  of  the  Government 
The  report  of  the  Giunta,  dated  in  March,  1790,  began  by  referring  to 
the  details  of  the  business  required  to  be  performed  in  London,  and 
stated  how  much  more  advantageous  it  would  be  for  the  Government 
if  that  business  was  intrusted  to  a  diplomatic  agent  than  merely  to  a 
consul  who  held  no  diplomatic  position.  It  then  referred  to  some  occa- 
sions on  which  Antonio  Mangini  had  well  exerted  himself  in  the  busi- 
ness of  the  Government,  spoke  of  his  disinterestedness  in  not  having 
his  postage  expenses  repaid  him,  and  mentioned  that  it  had  again  been 
commanded  to  obtain  more  precise  information  respecting  Mangini, 
and  proceeded  thus:  ^^  Consul  Mangini  is  a  native  of  Quarto,  aged 
about  forty-five,  of  civil  extraction,  and  while  still  3'oung,  wishing  to 
try  his  fortune  abroad,"  went  to  Lisbon,  engaged  in  commerce  there, 
then  went  to  London  and  engaged  in  commerce  there ;  and  the  report 
went  on  to  give  details  of  his  life  here,  saying  that  ^^  Everj'  Genoese 
who  arrives  in  London  and  inquires  about  him  is  treated  hy  him  with 
courtesy  "  (**  lo  tratta  con  propriety  "),  and  it  gave  details  of  his  be- 
coming rich,  living  in  good  style,  and  speaking  several  languages,  and 
concluded  by  recommending  him  for  the  appointment  of  diplomatic 
agent  He  was  appointed  by  a  letter  patent  signed  by  Borelli,  Secre- 
tary of  State,  and  dated  the  16th  of  April,  1790;  and  he  lived  here 
till  his  death,  which  happened  in  1803.  This  report  of  the  Giunta  was 
offered  as  evidence  to  prove  that  the  Consul  had  been  bom  at  Quarto. 
Its  reception  was  objected  to,  and  Vice-Chancellor  Mallns  declined  to 
receive  it  as  ^^  evidence  as  to  the  place  of  the  birth,  or  the  age  of  the 
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Consul."    The  decision  of  the  Vice-Chancellor  waa  aiBrmcd  bj-  the 
Lords  Justices,  and  hence  this  appeal. 

Mr.  J.  Fearaofi,  Q.  C,  and  Mr.  WiUa^  Q.  C.  {Mr.  Edward  Beau- 
mont  was  with  them),  for  the  appellants. 

Mr.  Jfapier  Higgina,  Q.  C,  Mr.  Bagahawe,  Q.  C,  Mr.  Everitt  and 
Mr,  Bef^canin  Eyre^  appeared  for  the  respondents^  but  were  not  called 
on  to  address  the  House. 

Mr,  Bigby  was  for  the  trustees  of  the  fund.  .  .  . 

Lord  Blackbubn.  My  Lords,  I  am  also  of  the  same  opinion.  In 
deciding  the  present  question  I  assume  —  what  I  believe  is  a  matter  of 
controversy  —  that  this  document  is  a  genuine  document,  actually  being 
what  it  purports  to  be,  and  satisfactorily  proved  to  be  what  it  purports 
to  be. 

My  Lords,  having  stated  that,  I  inquire  whether  or  not  it  is  admis^ 
sible  evidence  (its  weight  is  another  question),  to  prove  that  the  Consul 
Mangini,  about  whose  next  of  kin  the  inquiry  is,  was  born  at  Quarto 
in  a  particular  year.  That  is  what  it  amounts  to  in  the  result  It 
may  be  some  evidence  of  more  or  less  weight  tending  towards  that, 
but  I  do  not  think  it  is  evidence  of  it,  and  I  will  proceed  to  state  the 
reason  why. 

I  shall  not  attempt  in  bo  doing  to  enter  upon  a  fhll  inquiry  into  the 
law  of  evidence.  I  do  not  believe  it  would  be  possible,  and  I  do  not 
believe  it  would  be  proper,  in  such  a  case,  because  one  might  be  inad- 
vertently ruling  disputed  points.  But,  so  far  as  it  is  necessary  to 
decide  this  case,  one  must  express  an  opinion.  It  is  not  disputed  that 
the  general  rule  of  English  law  is  that  hearsay  evidence  is  not  receiv- 
able, one  reason  probably  is  the  want  of  the  safeguards  of  cross-exam- 
ination ;  however,  undoubtedlj^  the  law  is  that,  as  a  general  rule, 
hearsay  evidence  is  not  admissible.  But  to  that  a  great  many  excep- 
tions have  been  introduced.  I  do  not  say  that  if  we  were  but  begin- 
ning to  make  the  law,  we  should  be  able  to  say  exactly  why  so  much 
should  be  admitted  and  no  more,  probably  it  would  be  difficult  to  say 
that  in  all  cases;  but  the  exceptions  have  been  established  and  ex- 
ist, and  we  have  to  see  whether  this  case  comes  within  any  one  of 
those.  .  •  . 

Then  there  comes  another  class  of  cases  on  which  the  argument  prin- 
cipally rested ;  for  it  is  only  within  that  class  of  cases  that  the  learned 
counsel  for  the  appellants  in  their  able  argument  have  made  any  serious 
struggle  to  show  that  this  document  is  admissible.  It  is  an  established 
rule  of  law  that  public  documents  are  admitted  for  certain  purposes. 
What  a  public  document  is,  within  that  sense,  is  of  course  the  great 
point  which  we  have  now  to  consider.  Public  documents  are  admissi- 
ble, and  I  think  I  can  hardly  state  it  better  than  by  quoting  what  Mr. 
Baron  Parke  said  in  delivering  the  opinion  of  the  Judges  in  the  case  of 
Th£  Irish  Society  v.   The  Bishop  of  Berry,  12  CI.  &  F.  641.  .  .  . 

Now,  my  Lords,  taking  that  decision,  the  principle  upon  which  it 
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goes  is,  that  it  should  be  a  public  inquirj,  a  public  document,  and  made 
by  a  public  officer.  I  do  not  think  that  *^  public"  there  is  to  be  taken 
in  the  sense  of  meaning  the  whole  world.  I  think  an  entry  in  the  books 
of  a  manor  is  public  in  the  sense  that  it  concerns  all  the  people  inter- 
ested in  the  manor.  And  an  entry  probabl}'  in  a  corporation  book  con- 
cerning a  corporate  matter,  or  something  in  which  all  the  corporation  is 
concerned,  would  be  "public"  within  that  sense.  But  it  must  be  a 
public  document,  and  it  must  be  made  by  a  public  officer.  I  under- 
stand a  public  document  there  to  mean  a  document  that  is  made  for  the 
purpose  of  the  public  making  use  of  it,  and  being  able  to  refer  to  it.  It 
is  meant  to  be  where  there  is  a  judicial,  or  ^cwi-judicial,  duty  to  in- 
quire, as  might  be  said  to  be  the  case  with  the  bishop  acting  under  the 
writs  issued  by  the  Crown.  That  may  be  said  to  be  jwwi-judicial. 
He  is  acting  for  the  public  when  that  is  done ;  but  I  think  the  very 
object  of  it  must  be  that  it  should  be  made  for  the  purpose  of  being 
kept  public,  so  that  the  persons  concerned  in  it  may  have  access  to  it 
afterwards.^ 

In  many  cases,  entries  in  the  parish  register,  of  births,  marriages, 
and  deaths,  and  other  entries  of  that  kind,  before  there  were  any  stat- 
utes relating  to  them,  were  admissible,  and  they  were  "  public"  then, 
because  the  common  law  of  England  making  it  an  express  duty  to 
keep  the  register,  made  it  a  public  document  in  that  sense,  kept  by  a 
public  officer  for  the  purpose  of  a  register,  and  so  made  it  admissible. 
I  think  as  far  as  my  recollection  goes,  although  I  will  not  pledge  my- 
self to  its  accuracy,  and  so  far  as  I  have  ever  heard  anything  cited,  it 
will  be  found  that,  in  every  case  in  which  a  public  document  of  that  sort 
has  been  admitted,  it  has  been  made  originally  with  the  intent  that  it 
should  be  retained  and  kept,  as  a  register  to  be  referred  to,  ever  after. 

Taking  that  view  of  the  matter,  I  think  it  becomes  clear  that  this 
document  is  not  evidence.  Supposing  this  inquiry  had  been  carried  on 
under  the  authority  of  the  English  Crown,  and  the  English  Crown  had 
required  of  a  magistrate  that  some  confidential  report  should  be  made, 
it  would  not  be  public  in  one  sense,  but  it  would  be  public  in  this  sense, 
that  it  would  concern  the  Crown,  and,  from  common  respect  for  the 
Crown,,  one  would  suppose  that  what  the  magistrates  told  the  Queen 
would  be  what  they  firmly  believed  and  considered  they  had  good  rea- 
sons for  believing,  but  I  do  not  think  it  would  come  within  the  sense 
and  meaning  of  the  rule  that  a  public  document  would  be  admissible  as 
evidence,  on  the  ground  that  a  public  officer,  in  making  the  statement 
for  the  public,  was  likely  to  speak  the  truth,  and  must  be  presumed, 
prima  facie,  to  have  known  and  to  have  spoken  the  truth.  I  am  not 
aware  of  any  decision  which  says  that,  in  such  a  case  as  1  have  sup- 
posed, the  document  would  be  received.  I  do  not  believe  any  one  has 
ever  tried  to  put  in  such  a  document,  and  therefore  I  do  not  think  there 

1  See  Evans  v.  Urban  District,  II1899I]  1  Ch.  241.  —Sn. 
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IS  or  can  be  any  authority  to  the  contrary.    Nevertheless  that  would 
illustrate  the  principle. 

Every  other  case  that  I  am  aware  of  falls  within  the  principles  of  one 
or  other  of  the  limitations  1  have  stated.     The  visitations  of  the  heralds 
were  proof.    There  the  Court  of  Chivalry  was  a  prescriptive  court, 
and  the  object  of  the  Court  of  Chivalry  and  the  inquiry  of  the  heralds 
—  I  do  not  stop  to  inquire  whether  the  heralds  were  independent  offi- 
cera,  or  a  branch  of  the  Court  of  Chivalry,  and  it  matters  not  —  the 
very  object  and  purpose  there  was,  that  they  should  inquire  into  arms 
and  pedigrees  for  the  very  purpose  of  making  a  register  of  them,  and 
for  both  these  reasons  it  is  clear  that,  when  the  visitation  of  the  heralds 
appointed  for  these  purposes  had  been  made,  those  things  could  be,  and 
they  always  have  been,  received  as  evidence.    There  seems  to  be  some 
misapprehension  that  they  were  received  in  committees  of  privileges  as 
to  peerages  on  the  ground  that  there  was  some  peculiar  rule  there. 
They  were  received,  as  was  proved  by  several  of  the  cases  cited,  on 
trials  at  Nisi  Prius  where  evidence  of  pedigree  was  required.  Here  I  may 
observe  that  in  all  these  cases,  whei-e  you  have  got  the  means,  by  a 
public  document,  of  proving  a  fact,  the  question  whether  that  fact  is  of 
importance  or  not  must  depend  on  the  subject  of  the  inquir3%    If  the 
document  proves  that  a  deceased  member  of  the  family  had  authenti- 
cated a  pedigree,  of  course  that  becomes  as  strong  evidence  as  you  can 
have,  if  pedigree  was  the  subject  of  the  inquiry  there. 

I  rather  think  that  in  one  or  two  of  the  cases  mentioned  in  peerage 
inquiries  about  the  funeral  certificates,  that  was  the  ground  of  the  deci- 
sion. I  rather  think,  but  I  should  not  like  to  be  too  sure  about  it,  that 
the  book  of  the  heralds  which  was  produced  had  a  copy  of  all  the  cer- 
tificates of  the  funerals  which  had  been  returned  by  those  who  attended 
the  funerals ;  and  the  case  in  Shower's  Parliamentary  Cases,  OldU  v. 
DommiUej  Sh.  P.  C.  ed.  1698,  p.  58,  at  p.  65,  shows  what  the  practice 
was  of  heralds  attending  the  funerals  of  great  men.  I  think  the  effect 
of  what  was  decided  was  that  that  was  good  secondary  evidence  of  the 
certificate,  just  as  in  the  case  of  The  Irish  Society  v.  The  Bishop  of 
Derry,  12  CI.  &  F.  641,  it  was  decided  that  the  First  Fruits  Book  was 
good  secondary  evidence  of  the  returns.  Then,  it  being  established  in 
the  peerage  cases  that  there  was  a  certificate  signed,  as  required  by  the 
Earl  Marsha],  by  the  executors,  in  both  the  cases  which  were  cited, 
that  certificate  when  produced  did  state  on  the  face  of  it,  that  the  exec- 
utor wlio  signed  it  was  a  near  relation,  I  think  in  the  Vaux  Peerage  he 
appeared  to  be  a  son,  and  in  the  other  he  appeared  to  be  a  near  rela- 
tion, —  I  say,  taking  them  to  be  signed  in  that  way,  of  course  the  docu- 
ment that  was  produced  became  extremely  cogent  evidence  of  pedigree. 
It  would  not  probably  have  been  evidence  of  anything  else, — not  of 
reputation.  It  might  have  been  evidence  of  reputation  where  reputa- 
tion was  admissible,  but  it  was  only  because  pedigree  was  the  subject 
of  the  inquiry. 
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Frequently  in  the  cases  cited,  or  many  of  them,  half-a-dozen  different 
reasons  have  been  given,  which  might  be  all  good  or  bad,  for  admitting 
the  evidence.    Take,  for  instance,  the  case  in  tJ»e  third  volume  of  Camp- 
bell of  Price  v.  Littlewood,  3  Camp.  288,  where  the  question  being  about 
a  private  right  to  a  pew,  the  judge  admitted  the  entry,  and  gave  two 
reasons,  saying,  first  of  all,  that  it  was  evidence  of  reputation.     I  con- 
fess  I  think  that  was  a  mistake.     I  do  not  see  how  the  ownership  of  a 
pew  can  be  a  matter  of  reputation ;  perhaps  1  am  wrong.     Then,  sec- 
ondly,  he  said  that  it  was  a  public  document.    Now,  1  have  consider- 
able doubts  whether  the  entry  in  the  vestry  there  was  public  enough  to 
make  it  a  public  document,  but  it  might  be  that  the  entry  in  the  vestry 
was  intended  for  the  information  of  all  the  parishioners  who  hked  to 
come  and  see  it.     Supposing,  in  the  case  of  Arnold  v.  The  Bishop  of 
Bath  and  WeUs,  5  Bing.  316,  the  entry  had  been  made  by  the  bishop 
on  his  visitation,  that  such  and  such  a  man  was  the  clergyman  of  the 
parish,  and  had  been  admitted  some  twenty  years  before,  secundum 
'  consuetudinem,  and  suppose  it  was  wrong  to  admit  him,  that  falls  com- 
pletely within  the  principle  which  I  think  the  case  of  The  Irish  Society 
v.  The  Bishop  of  Derry,  12  CI.  &  F.  641,  establishes.     It  seems  to 
me  that  it  is  clearly  within  that  principle.    The  bishop  made  his  visita- 
tion, and  recorded  it  with  the  wish  and  intent  that  it  should  be  kept 
publicly  as  a  register,  to  be  seen  by  everybody  in  his  diocese.     If  the 
bishop  had  not  the  right  to  make  such  an  inquiry,  so  as  to  make  it  evi- 
dence in  future,  that  is  another  affair;  but  if  he  had,  then  he  was  a 
public  officer  performing  what  he  thought  a  public  duty,  with  the  view 
and  intent  that  it  should  be  public. 

Now,  my  Lords,  taking  all  that  into  consideration,  can  the  document 
in  this  case  be  said  to  come  within  that  class  of  cases?  1  think  it  is* 
impossible  to  look  at  it  in  that  way.  There  is  not  the  slightest  evi- 
dence, or  the  least  circumstance,  to  lead  me  to  the  conclusion  that  it 
was  even  intended  that  this  private  and  confidential  report  should  be 
seen  by  Mangini  or  anybody  interested  in  it  It  was  meant  for  private 
information,. to  guide  the  discretion  of  the  government.  It  was  not 
like  the  bishop's  return  of  the  first  fruits,  for  the  public  information,  to 
be  kept  in  the  ofiSce  and  to  be  seen  by  all  in  the  diocese  who  might  be 
concerned  when  there  came  to  be  any  litigation.  But  this  was  meant 
as  a  private  and  confidential  report,  and  it  certainly  seems  to  me 
according  to  common  sense  that  it  ought  not  to  be  received.  But  I 
base  my  judgment  upon  this,  that  no  case  has  gone  so  far  as  to  say 
that  such  a  document  could  be  received ;  and  clearly,  unless  it  is  to  be 
brought  within  some  one  of  the  exceptions,  it  would  fall  within  the 
general  rule  that  hearsay  evidence  is  not  admissible.  .  .  • 

[The  Lord  Chancellor,  Lord  Hatherlet,  and  Lord  Watson  gave 
concurring  opinions.] 

Order  appealed  from  affirmed;  and  appeal  dismissed  with  costs. 
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Id  Oakes  y.  U.  &,  174  U.  S.  778  (1899),  an  appeal  from  the  Court 
of  Claims,  there  was  a  question  whether  a  steamboat  belonging  to  a  citi- 
zen of  the  United  States  had  been  obtained  by  the  so-called  Confeder- 
ate States  bj  capture  or  purchase.  In  holding  that  extracts  from  the 
Confederate  archives,  in  possession  of  the  United  States  govci-nment, 
were  admissible  on  that  question,  Grat,  J.,  for  the  court,  said :  ^^  The 
government  of  the  Confederate  States,  although  in  no  sense  a  govern- 
ment de  jure,  and  never  recognized  by  the  United  States  as  in  all 
respects  a  government  defactOy  yet  was  an  organized  and  actual  gov- 
ernment, maintained  by  military  power,  throughout  the  limits  of  the 
States  that  adhered  to  it,  except  in  those  portions  of  them  protected 
from  its  control  by  the  presence  of  the  armed  forces  of  the  United 
States;  and  the  United  States,  from  motives  of  humanity  and  expedi- 
ency, had  conceded  to  that  government  some  of  the  rights  and  obliga- 
tions of  a  belligerent  Prize  CaseSy  2  Black,  635, 678,  674  ;  Thorington 
V.  Smithy  8  Wall.  1,  7,  9,  10 ;  Ford  v.  Sxirget,  97  U.  S.  594,  604,  605  ; 
The  LiHa,  2  Sprague,  177,  and  2  Clifford,  169. 

««  No  better  evidence  of  the  doings  of  that  organization  assuming  to 
act  as  a  government  can  be  found  than  in  papers  contemporaneously 
drawn  up  by  its  officers  in  the  performance  of  their  supposed  duties  to 
that  government. 

^'  For  the  collection  and  preservation  of  such  papers,  a  bureau,  office, 
or  division  in  the  War  Department  (now  known  as  the  Confederate 
Archives  Office),  was  created  by  the  Executive  authority  of  the  United 
States  soon  after  the  close  of  the  war  of  the  rebellion,  and  has  been 
maintained  ever  since,  and  has  been  recognized  by  many  acts  of 

Congress.  .  .  • 

*^  It  would  be  an  anomalous  condition  of  things  if  records  of  this  kind, 
collected  and  preserved  by  the  government  of  the  United  States  in  a 
public  office  at  great  expense,  were  wholly  inadmissible  in  a  court  of 
Justice  to  show  facts  of  which  they  afford  the  most  distinct  and  appro- 
priate evidence,  and  which,  in  the  nature  of  things,  can  hardly  be 
satisfactorily  proved  in  any  other  manner." 


EVANSTON  V.  GUNN. 

SuPBSMx  Court  or  thk  Unitbd  States.    1878. 
\ Reported  99  U.  8.  660.1] 

Error  to  the  Qrcuit  Court  of  the  United  States  for  the  Northern 
District  of  Illinois. 
This  was  an  action  of  trespass  on  the  case  brought  by  Jessie  Gunn 

^  A  piurt  of  the  ctse  \b  omitted. 
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against  the  Tillage  of  Evanston,  HI.,  to  recover  damages  wbicb  she  had 
sustained  April  22,  1873,  by  reason  of  the  alleged  neglect  of  duty  on 
the  part  of  the  defendant.  .  .  . 

Tbe  plaintiff,  for  the  purpose  of  showing  the  direction  and  velocity  of 
the  wind  and  the  falling  of  snow  in  the  morning  in  question  and  the 
previous  evening,  oflfered  in  evidence  the  record  made  by  a  person  em- 
ployed  at  Chicago  by  the  United  States  Signal  Service.  The  defendant 
objected,  because  there  was  no  law  authorizing  the  record  to  be  used 
in  evidence,  and  because  the  same  was  not  competent  testimony.  The 
court  overruled  the  objection,  and  the  defendant  excepted.  ...  It 
was  also  proved  that  Evanston  was  located  ten  miles  north  of  Chicago, 
and  that  the  snow-storm  was  as  severe  there  as  in  that  city.  •  .  . 

There  was  a  verdict  for  the  plaintiff  for  $6,500,  and  judgment  having 
been  rendered  thereon,  the  defendant  sued  out  this  writ  of  error. 

Mr.  Oeorge  O.  Ide^  for  the  plaintiff  in  error. 

Mr.  Wirt  Dexter^  contra. 

Mr.  Justice  Stronq  delivered  the  opinion  of  the  court 

The  admission  in  evidence  of  a  recoixl  kept  by  a  person  employed  by 
the  United  States  Signal  Service  at  Chicago  was  objected  to  at  the  trial, 
not  because  it  had  not  been  properly  made,  identified,  and  proved,  but 
for  the  alleged  reason  that  ^'  there  was  no  law  authorizing  such  records 
to  be  used  in  evidence,  and  because  it  was  not  competent  testimon}*." 
Tbe  defendants  having  thus  specified  their  objection,  it  must  be  con- 
side  re  that  all  othera  were  waived,  or  that  there  was  no  ground  upon 
which  others  could  stand.  Berks  db  Danphin  Turnpike  Co.  v.  Myers ^ 
6  Serg.  &  R.  (Pa.)  12 ;  Chicago  it  Alton  Railroad  Co.  v.  Morgan^ 
69  III.  492.  We  have  then  only  to  consider  the  objections  that  were 
made,  —  the  only  ones  that  appear  in  the  bill  of  exceptions,  —  and  they 
present  the  question  whether  the  record,  conceding  it  to  be  properly 
proved,  was  competent  evidence.  It  may  be  admitted  there  is  no  stat- 
ute expressly  authorizing  the  admission  of  such  a  record,  as  proof  of 
the  facts  stated  in  it,  but  many  records  are  properly  admitted  without 
the  aid  of  any  statute.  The  inquiry  to  be  made  is,  what  is  the  charac- 
ter of  the  instrument?  The  record  admitted  in  this  case  was  not  a 
private  entry  or  memorandum.  It  had  been  kept  by  a  person  whose 
public  duty  it  was  to  record  truly  the  facts  stated  in  it.  Sects.  221 
and  222  of  the  Revised  Statutes  require  meteorological  observations  to 
be  taken  at  the  military  stations  in  the  interior  of  the  continent,  and 
at  other  points  in  the  States  and  Territories,  for  giving  notice  of  the 
approach  and  force  of  storms.  The  Secretary  of  War  is  also  required 
to  provide,  in  the  system  of  observations  and  reports  in  charge  of  the 
chief  signal  officer  of  the  army,  for  such  stations,  reports,  and  signals 
as  may  be  found  necessary  for  the  benefit  of  agriculture  and  commer- 
cial interests.  Under  these  acts  a  system  has  been  established,  and 
records  are  kept  at  the  stations  designated,  of  which  Chicago  is  one. 
Extreme  accuracy  in  all  such  observations  and  in  recording  them  is 
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demanded  by  the  Bales  of  the  Signal  Senice,  and  it  is  indispensable, 
in  order  that  they  may  answer  the  purposes  for  which  they  are  required. 
They  are,  as  we  have  seen,  of  a  public  character,  kept  for  public  pur- 
poses, and  so  immediately  before  the  ej'es  of  the  community  that  inac- 
curacies, if  they  should  exist,  could  hardly  escape  exposure.  They  come, 
therefore,  within  the  rule  which  admits  in  evidence  '*  official  registers 
or  records  kept  b}'  persons  in  public  office  in  which  they  are  required, 
either  b}'  statute  or  by  the  nature  of  their  office,  to  write  down  par- 
ticular transactions  occurring  in  the  course  of  their  public  duties 
or  under  their  personal  observation."  Taylor,  Evid.  sect  1429 ; 
1  GreenL  Evid.  sect  483.  To  entitle  them  to  admission  it  is  not 
necessary  that  a  statute  requires  them  to  be  kept.  It  is  sufficient  that 
they  are  kept  in  the  discharge  of  a  public  duty.  1  GreenL  Evid.  sect 
496.  Nor  need  they  be  kept  by  a  public  officer  himself,  if  the  entries 
are  made  under  his  direction  by  a  person  authorized  by  him.  Gah  v. 
Oallovtay^  4  Pet.  332.  It  is  hardly  necessary  to  refer  to  Judicial  deci- 
sions illustrating  the  rule.  They  are  numerous.  A  few  may  be  men- 
tioned. De  Armcnd  v.  Nesmith,  32  Mich.  231 ;  Oumey  v.  Sbusey 
9  Gray  (Mass.),  404 ;  The  Catharine  Maria,  Law  Rep.  1  Ad.  <&  Ec. 
53;  Clicquofe  Champagne^  3  Wall  114.^  We  think,  therefore,  that 
there  was  no  error  in  admitting  the  record  kept  by  the  person  employed 
for  the  purpose  by  the  United  States  Signal  Service.  .  .  • 

JudgmcrU  affirmed. 


KENNEDY  v.  DOYLE. 
Supreme  Judicial  Court  of  Massachusetts.    1865. 

[Reported  10  Allen,  161.^ 

Orat,  J.  This  action  was  brought  against  two  sisters  upon  an  agree- 
ment of  both  to  pay  money  borrowed  by  them  on  their  joint  account 
fh>m  the  plaintiff.  One  of  them  suggested  her  insolvency  and  set  up 
no  other  defence.  The  other  pleaded  infancy  at  the  time  of  the 
agreement.  .  •  • 

The  parties  being  at  issue  upon  the  point  whether  the  defendant  was 
of  age  when  she  made  the  agreement,  the  plaintiff,  to  prove  that  she 
was,  offered  a  book,  which  was  admitted  to  be  the  church  record  of 
baptisms  in  a  Roman  Catholic  church  in  Lowell,  I'egularly  kept  by 
McDermott,  the  priest  of  that  church  for  a  series  of  years,  produced 
fh>m  the  custody  of  O'Brien,  the  present  priest,  into  whose  hands 
it  came  upon  the  death  of  McDermott^  and  containing  the  follow- 

>  And  80  White  «.  U.  S.,  164  IT.  8.  100,  108.  —Eix 
*  A  p«rt  of  the  case  ie  omitted. 


^ 
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ing  entry  in  MeDermott's  handwriting,  and  signed  by  him :  '*  1837, 
December  17th.  Baptized  Joanna,  born  12th,  of  Micliael  and  Mary 
Doyle.  Sponsors,  Jeremiah  Kennedy  and  Bridget  Doyle/'  There  was 
also  evidence  that  the  defendant  in  this  action  was  the  Joanna  Doyle 
named  in  this  record.  It  does  not  appear  to  have  been  denied  at  the 
trial,  and  it  was  assumed  at  the  ai^ament,  that  the  priest  performed 
the  rite  of  baptism  and  made  the  entry  upon  the  record  in  the  discharge 
of  his  ecclesiastical  duty  according  to  the  rale  and  custom  of  his  church. 
But  there  was  no  evidence  that  he  was  a  sworn  officer,  or  that  the 
book  was  required  by  law  to  be  kept ;  and  npon  this  ground  the  defend- 
ant objected  to  its  admission.  The  presiding  judge,  however,  admitted 
it  as  competent  evidence  of  the  date  of  the  baptism  onlj*. 

In  England,  a  church  record  of  baptisms,  kept  by  a  clergyman  of 
the  Established  Church,  is  admissible,  even  before  his  death,  accompa- 
nied by  evidence  of  the  identity  of  the  child,  to  prove  the  date  of  its 
baptism  ;  but  not  the  time  of  its  birth,  because  Uie  clergyman  has  no 
authority  to  make  inquiry  about  the  time  of  birth  or  any  entry  con- 
cerning it  in  the  register.  Draycott  v.  Talbot^  3  Bro.  P.  C.  (2d  ed.) 
664 ;  May  v.  May,  2  Stra.  1073 ;  Wihen  v.  Xaw,  3  Stark.  R.  63, 
and  other  cases  cited  in  Stark.  Ev.  (4th  Eng.  ed.)  299,  note  f;  Doe  v. 
Bamesy  1  M.  &  Rob.  389.  In  the  Church  of  England,  from  the  time 
of  the  Reformation,  registers  of  baptisms,  weddings,  and  burials  were 
kept  b}'  order  of  the  Crown  as  head  of  that  church ;  and,  in  the  words 
applied  by  Lord  Chief  Baron  Gilbert  to  the  original  order  of  Henry 
VIII.  on  this  subject,  ^'  when  a  book  was  appointed  by  public  authority 
it  must  be  a  public  evidence."  Gilb.  Ev.  (3d  ed.)  77 ;  Lord  Coke,  in 
Noy,  146 ;  Hubback  on  Succession,  470-474.  The  ordinances  of  the 
English  Commonwealth  in  1644  and  1653  provided  for  the  registra- 
tion of  births,  deaths,  and  marriages.  Scobell's  Ordinances,  76,  236 ; 
Budlxfs  Case^  2  Sid.  71.  But  these  ordinances  were  annulled  upon 
the  restoration  of  Charles  II.  And  registers  kept  under  ecclesias- 
tical authority  continued  to  be  admitted  in  evidence  by  the  courts, 
although  not  required  to  be  kept,  nor  declared  to  be  evidence  by 
any  statute.  This  is  probably  the  meaning  of  Lord  Holt's  dictum 
that  such  registers  are  evidence  from  ^'  the  nature  of  the  thing,"  and 
of  the  additional  words  attributed  to  him  by  one  reporter  of  least  au- 
thority—  "though  no  law  for  it"  Stainer  v.  Burgesses  of  Droit- 
foich,  1  Salk.  281 ;  s.  o.  12  Mod.  86;  Skin.  623;  Holt,  290.  About 
the  time  of  the  decision  of  that  case,  acts  of  Parliament  began  to  be 
passed,  which  were  repealed  or  altered  from  time  to  time,  for  the  regis- 
tration of  births  or  baptisms,  marriages  and  burials,  generally  limited 
to  the  Established  Church ;  and  (unless  for  a  few  years  towards  the  end 
of  the  last  century)  the  law  of  England  does  not  seem  to  have  pro- 
vided for  registering  births  or  deaths  of  any  person,  or  baptisms,  mar- 
riages, or  burials,  in  any  form  except  that  of  the  Established  Church, 
from  1706  until  1836,  when  the  general  registration  act  of  6  d^  7  Will. 
IV.  a  86,  was  passed.    Hubback  on  Succession,  475-477,  493,  where 
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the  Btatates  are  cited.  The  English  judges,  adhering  to  the  principle 
of  admitting  in  evidence  as  public  documents  those  registers  onlj*  which 
the  law  required  to  be  kept,  have  considered  all  others  as  mere  private 
memoranda,  and  have  refused  to  admit  registers  r^ularlj  kept  by  dis- 
senters unless  supported  by  the  testimony  of  the  person  keeping  them  or 
other  witnesses.  Birt  v.  Barlow^  1  Doug.  171 ;  Newham  v.  Raithby^ 
1  Phillim.  R.  315 ;  Ex  parte  Taylor,  1  Jac.  &  Walk.  483 ;  s.  c.  3  Man. 
<&  Ry.  430  n. ;  Doe  v.  Brayy  8  B.  &  C.  813 ;  s.  c.  3  Man.  &  Ry.  428 ; 
WhiUuck  V.  Watere^  4  C.  &  P.  375.  Vice-Chancellor  Shadwell  refused 
even  to  admit  an  entry  in  the  register  of  the  Roman  Catholic  chapel  of 
the  Sardinian  ambassador  in  London  as  evidence  of  the  baptism  of  the 
ambassador's  son.  D^Aglie  v.  Fryer^  13  Law  Journal,  n.  s.  Ch.  398. 
^^  The  principle  on  which  entries  in  a  register  are  admitted,"  said  Mr. 
Justice  Erie  in  a  recent  case,  ^*  depends  upon  the  public  duty  of  the 
person  who  keeps  the  register  to  make  such  entries  in  it,  after  satisf)^- 
ing  Jiimself  of  their  truth."  Doe  v.  Andrews^  15  Q.  B.  759.  See  also 
Conway  v.  Beazley,  3  Hagg.  Eccl.  651 ;  AMane's  Claim,  8  Clark  &  Fin. 
262 ;  Earldom  of  Perth,  2  H.  L.  Cas.  873,  874  ;  Coode  v.  Coode,  1  Curt. 
EccL  764-767 ;  Hubback  on  Succession,  161,  365,  366,  514. 

Almost  two  centuries  before  the  passage  of  the  statute  of  Will.  IV.,  the 
founders  of  the  Massachusetts  Colony,  though  not  less  attached  than 
other  Englishmen  to  their  own  forms  of  religious  worship,  had  the  wis- 
dom to  perceive  that  it  was  more  important  for  the  civil  government  to 
preserve  exact  records  of  the  dates  of  births  and  deaths,  than  of  reli- 
gious ceremonies  from  which  they  might  be  imperfectly  inferred ;  and  that 
the  importance  of  recording  those  facts  did  not  depend  on  the  particu- 
Jar  creed  or  church  government  of  the  individual,  but  applied  equally 
to  the  whole  people.  The}'  accordingly  left  the  baptism  of  the  living 
and  the  burial  of  the  dead  to  the  churches ;  but  by  an  ordinance  of 
1639  enacted  ^^  that  there  be  records  kept  of  the  days  of  every  mar- 
riage, birth,  and  death  of  every  person  within  this  jurisdiction ; "  and 
similar  statutes  have  been  ever  since  in  force  in  Massachusetts.  1 
Mass.  Col.  Rec.  276 ;  4  ib.  pt.  1,  290.  Prov.  Sts.  4  W.  &  M.  c.  10; 
4  &  5  W.  &  M.  c.  21 ;  7  Will.  III.  c.  6  (ed.  1726),  17,  36,  70.  Anc. 
Chart.  43,  181,  182,  243,  256,  285.  Sts.  1786,  c.  3,  s.  6 ;  1795,  cc.  7, 
69.  Rev.  Sto.  c.  15,  ss.  46,  47 ;  c.  75,  ss.  17, 18, 23.  Gen.  Sts.  c.  21 ; 
c  106,  ss.  16,  17.  The  record  of.  a  marriage  by  the  Justice  of  the 
peace  or  minister,  or  the  town  clerk's  or  registrar's  record  of  births, 
marriages,  and  deaths,  kept  as  required  by  these  statutes,  or  a  duly 
certified  copy  of  either,  is  held  competent  evidence.  2  Dane  Abr. 
296 ;  Milford  v.  Worcester,  7  Mass.  56 ;  Commonwealth  v.  Iforcross, 
9  Mass.  492;  1  Stark.  £v.  (4th  Amer.  ed.)  174,  Metcalf's  note.  The 
provision  introduced  into  the  Rev.  Sts.  o.  75,  s.  25,  and  re-enacted  in 
the  Gen.  Sts.  c.  21,  s.  6,  and  c.  106,  s.  21,  is  but  declaratory  of  the  law 
in  this  Commonwealth.  Similat  decisions  have  been  made  in  other 
States,  generally  upon  the  ground  of  the  record  having  been  kept  in  the 
performance  of  a  duty  imposed  by  law ;  and  those  cases,  in  the  reports 
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of  which  no  statute  is  referred  to,  may  yet  have  been  controlled  by 
statute;  jast  as  the  record  admitted  by  the  Supreme  Court  of  the 
United  States  in  Letoia  v.  Marshall^  5  Pet.  475,  476,  was  evidently 
kept  according  to  the  act  of  the  Provincial  Assembly  of  Pennsylvania 
of  1705,  cited  in  Stoever  v.  W/iitman^  6  Binn.  416. 

It  is  perfectly  true  that  in  this  Commonwealth  the  law  makes  no 
distinction  between  di£ferent  sects  of  Christians,  and  the  record  of  a 
Roman  Catholic  priest  is  of  no  less  weight  as  evidence  than  that  of  a 
Congregational,  or  Protestant  Episcopal,  or  any  other  minister.  But 
our  law  not  requiring  any  record  of  baptisms,  the  church  book  offered 
in  evidence  in  this  case,  not  having  been  kept  under  an}'  requirement 
of  law,  was  not  a  public  record,  and  would  not,  had  the  priest  who 
made  the  entries  been  still  alive,  have  been  admissible  in  evidence,  un- 
supported b}'  his  testimony.^ 

J.  P.  Goitoerae^  for  the  defendant    A.  JJ.  Brown^  for  the  plaintiff. 


1 


(F.)    ANCIENT  DOCUMENTS,   ANCIENT  POSSESSION,  AND 

OTHER  ANCIENT  MATTERS. 

Clabkson  v.  Woodhouse  €t  al,j  3  Doug.  189  (1782).  —  Trespass  for 
breaking  and  entering  three  closes  of  the  plaintiff.  The  defendant 
pleaded  a  justification  in  right  of  an  ancient  messuage  and  lands,  to 
take  turbary  for  fuel,  and  to  have  common  of  pasture  in  the  premises. 
Replication,  a  custom  allowing  the  lord  to  enclose  and  appropriate  the 
premises  under  certain  circumstances.  Rejoinder  traversing  the  cus- 
tom, and  issue  thereon.  The  cause  was  tried  at  Lancaster,  before 
Eyre,  B.,  when,  on  the  part  of  the  plaintiff,  counterparts  of  several 
old  leases  were  produced  in  evidence  from  the  lord's  repositories,  by 
which  former  lords  had  granted  portions  of  the  moss  or  waste.  The 
oldest  of  the  leases  produced  was  dated  in  1680,  and  the  latest  of  those 
admitted  in  evidence  was  dated  1702  or  1703.  A  lease  dated  in  1730 
was  rejected.  No  evidence  of  enjoyment  under  these  leases  was  given. 
The  jury  having  found  a  verdict  for  the  plaintiff,  a  new  trial  was  moved 
for,  on  the  ground  that  the  evidence  of  the  old  leases  had  been  impix)p- 
erly  admitted. 

trORD  Mansfield  said,  and  the  whole  Court  agreed  with  him,  that 
these  old  leases  were  proper  evidence  to  show,  that,  at  that  time,  the 
lord  of  the  manor  did  in  fact  demise  the  ground.  .  .  .  His  lordship 
added,  that  it  was  impossible  to  give  evidence  of  enjoj'ment  under  such 
old  leases.    The  rule  for  a  new  trial  was  consequently  refused.^ 

1  See  Sapreme  Assembly  v.  HcDonald,  35  Atl.  Rep.  1061  (N.  J.  1896) ;  Sacceasion 
of  JustoB,  48  La.  Ann.  1096.— Ed. 

*  The  word  ''ancient"  as  applied  to  docaments,  and  indicating  such  as  "prove 
themselvesy"  has  a  special  meaning.    It  means  a  document  not  less  than  thirty  years 
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BooEBS  et  al.  v.  Allen,  1  Camp.  309  (1808).  —  Trespass  for  break- 
ing and  entering  the  several  oj'ster  fishery  of  the  plaintiffs  in  Burnham 
River,  and  fishing  and  dredging  for  oysters.  An  inquisitio  post  mor- 
tem, and  several  other  documents  from  the  Tower  of  London  being  put 
in,  to  show  that  in  very  early  times  there  had  been  a  fishery  at  the 
mouth  of  the  Burnham  River  held  by  the  Fitz waiters,  the  ancestors  of 
the  family  now  in  possession,  as  parcel  of  the  manor  of  Burnham ;  and 
three  judgments  being  proved,  which  had  been  obtained  in  the  reigns  of 
Charles  I.  and  Charles  II.  bj'  the  lords  of  the  manor  of  Burnham,  in 
actions  for  breaking  and  entering  their  several  fishery  in  the  Burnham 
River ;  in  further  support  of  the  prescriptive  right,  certain  licenses  were 
offered  in  evidence,  which  appeared  on  the  court  rolls  of  the  manor,  and 
bore  date  from  the  year  1661,  downwards  to  the  end  of  the  17th  cen- 
tury ;  whereby-  the  lords  of  the  manor,  in  consideration  of  certain  rents, 
had  granted  the  liberty  of  fishing  and  dredging  for  oysters  in  their  seve- 
ral fisher}'  in  the  Burnham  River,  reserving  to  themselves  the  exclusive 
right  to  all  floating  fish  therein. 

The  defendant's  counsel  objected  to  the  admissibility  of  the  licenses 
as  evidence,  unless  it  should  appear  by  bailiflTs  accounts,  or  otherwise, 
that  rent  had  actually  been  paid  under  them ;  urging  that  if  the}'  could 
be  received  without  this,  it  would  be  easy  to  manufacture  evidence 
which  now,  or  at  some  future  time,  might  establish  an  unfounded  claim 
to  the  injury  of  some  other  individual,  or  to  the  exclusion  of  the  public. 

Heath,  J.,  said,  he  could  not  distinguish  these  licenses  from  old 
leases,  which  were  always  received  in  evidence,  in  favor  of  those  claim- 
ing under  the  lessors.  Nor  did  he  think  it  necessary  to  prove  payment 
under  the  licenses,  as  they  were  of  such  an  ancient  date  that  it  could 
not  reasonably  be  supposed  that  evidence  of  such  pa^'ments  was  still 
preserved.  However,  to  give  any  weight  to  these  licenses,  it  must  be 
shown  that  In  later  times  payments  had  been  made  under  licenses  of  the 
same  kind,  or  that  the  lords  of  the  manor  had  exercised  other  acts  of 
ownership  over  the  fishery,  which  had  been  acquiesced  in. 

After  the  licenses,  a  regular  set  of  leases,  or  agreements  for  leases, 
of  the  oyster  fishery  during  the  whole  of  the  last  century  were  produced, 
and  it  appeared  that  for  the  last  forty  years  rent  had  regularly  been 
paid  under  them.  It  was  likewise  proved,  that  as  far  back  as  could  be 
remembered  by  the  oldest  witnesses,  when  strangers  came  to  dredge 
for  oysters  within  the  limits  of  the  fishery,  they  had  constantly  been 
driven  off  by  a  watchman  kept  for  that  purpose. 

old.  1  Greenl.  Et.  s.  21.  This  period  was  formerly  forty  years.  In  Benson  v.  Olive, 
SiEtbiiry,  284  (1780),  a  deed  of  1S90  was  admitted  without  proof;  but  when  another 
of  1694  was  offered  and  objected  to,  "per  Curiam,  this  deed  was  not  admitted  to  be 
read  ;  for  though  sometimes  thirty-five  or  even  thirty  years  has  been  thought  sufficient, 
yttnofc  where  it  is  objected  to ;  but  the  usual  rule  is  forty  years."  flr^firct,  775  n. 

.  lit  ii  to  be  carefully  noticed  that  it  does  not  follow,  because  a  document  does  not  re- 
quire the  usual  proof  of  its  due  execution,  that  it  is  admissible  in  evidence.  That  would 
be  like  assuming,  because  a  witness  is  competent  to  testify,  that  whateyer  he  may  say 
b  admissible.  —  £a 
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BULLEN  tf.  MICHEL, 

House  of  Lords.    1816. 

[Reported  4  Vow,  297.^] 

Appeal  from  the  equity  side  of  the  Court  of  Exchequer.  The  re- 
spondent, Michel,  is  vicar  of  the  parish  of  Sturminster  Newton,  in  the 
County  of  Dorset ;  and  the  appellant,  Bullen,  is  the  occupier  of  Bagber 
farm  in  that  parish.  The  question  is,  whether  a  certain  payment  in 
lieu  of  small  tithes  for  that  farm  is  or  is  not  a  modus.  Michel,  aB 
plaintiff  below,  claimed  tithes  of  BuUen,  the  defendant  below^  who  set 
up  moduses,  ancient  customary  paj-ments,  in  lieu  of  tithes.  At  a  sec- 
ond trial  of  an  issue  ordered  to  be  tried  at  law,  afber  evidence  tending 
to  prove  the  appellant's  contention,  the  respondent  produced  several 
documents  to  show  that  the  payments  were  so  large  that  it  was  incred- 
ible they  could  have  been  made  so  far  back  as  the  time  of  legal  mem- 
ory. Then  an  extract  fram  Domesday  Book  was  read,  to  show  the 
state  of  the  parish,  and  the  value  of  land  there  at  the  time  of  that  sur- 
vey. It  was  found  that  the  church  of  Glastonbury  held  the  manor  of 
Newton. 

In  oi-der  to  introduce  what  was  called  the  Chartulaiy,  a  search  was 
proved  in  the  Bishops  of  Bristol  and  Salisbury's  Registries  for  the 
original  endowment,  or  a  record  of  it,  and  that  none  was  to  be  found. 
Thomas  Davis,  steward  of  the  Marquis  of  Bath,  produced  the  book, 
called  the  Chartulary,  ftom  the  muniment  room  of  the  Marquis,  who 
was  proprietor  of  certain  lands  which  had  once  belonged  to  the  abbey, 
though  he  had  none  in  Sturminster  Newton.  This  book,  together  with 
entries  relative  to  the  rights  of  the  abbey,  contained  a  great  deal  of 
miscellaneous  matter,  including  several  idle  stories ;  such  as  an  account 
of  the  giants  who  originally  inhabited  the  British  island,  a  genealog}* 
of  the  kings  of  England,  beginning  fh)m  Adam,  something  de  pondere 
lancBy  a  calendar,  a  list  of  bulls  and  licenses,  &c.  Then,  after  an  entry 
of  the  date  1383,  came  the  entries,  without  date,  relating  to  the  appro- 
priation of  the  rectory  and  endowment  of  the  vicarage  of  Newton.  .  .  • 
Then  the  several  articles,  with  the  annual  value  of  each,  were  sepa- 
rately stated,  from  which  it  appeared  that  the  net  annual  value  of  the 
vicarage  was,  at  the  time  of  the  entry,  £9  12«.  d^d.  There  was  no 
mention  in  it  of  any  money  paj-ment  in  lieu  of  tithes.  A  witness 
proved  the  handwriting  to  be  of  the  time  of  the  1st,  2d,  or  3d  Edwards, 
or  about  the  end  of  the  13th  or  beginning  of  the  14th  century.  The  tax- 
ation of  Pope  Nicholas  (afterwards  mentioned)  proved  that  the  endow- 
ment itself  must  have  been  made  before  1291 ;  and  the  judge,  hftv!bg 

1  A  part  of  the  case  is  omitted  and  the  statement  of  facts  is  condensed. 
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overruled  objections  which  had  been  urged  against  the  reading  of  the 
entries,  stated  to  the  jury  that  the  entry  appeared  to  be  contemporaneous 
with  the  endowment,  and  was  material  evidence,  as  raising  the  inference 
that  such  a  money  payment  as  that  now  contended  for  could  not  then 
have  existed.  •  .  . 

The  valor  or  taxation  of  Pope  Nicholas,  in  1291,  was  then  read,  by 
which  it  was  found  that  the  vicarage  of  Sturminster  Newton  was  then 
of  the  estimated  yearly  value  of  £10,  and  that  the  rectory  was  esti- 
mated to  be  worth  £13  6a.Sd.,  making  in  the  whole  £23  6«.  Sd,  Of 
this,  it  was  observed  by  Lord  Redesdale  that,  being  a  taxation,  the 
estimate  must  be  supposed  to  be  rather  under  than  above  the  real  value. 
A  writ  of  ad  quod  damnxitn^  directed  to  the  King's  £scheator  for  the 
county  of  Dorset,  in  37  £d.  III.,  to  inquire  whether  it  would  be  to  the 
prejudice  of  the  Crown  to  license  the  conveyance  in  mortmain,  by  Hugh 
Pembrigge  and  others,  to  the  Abbey  of  Glastonbury,  of  three  mes- 
suages, and  195  acres  of  land,  in  East  Bagber  (being  that  quarter  of 
the  parish  in  which  the  appellant's  land  is  situate),  and  the  inquisition 
thereupon  taken  on  oath,  were  read,  wherebj'  it  appeared  that  the  Jury 
were  chained  to  inquire,  amongst  other  things,  how  much  these  lands 
were  worth  by  the  year  in  all  issues,  according  to  the  true  value  of  the 
same,  and  that  the  jury  on  their  oaths  assessed  the  value  at  £2  28.  2d.^ 
being  2\d.  per  acre.  So  that,  as  was  afterwards  observed  by  Lord 
Redesdale,  upon  the  supposition  of  a  modus,  the  payment  of  £5  3s.  Ad. 
being  about  8«.  id.  per  acre,  the  vicarial  tithe  alone  of  an  acre  of 
Bagber  farm  must  have  been,  so  far  back  as  the  time  of  legal  memory, 
of  from  three  to  four  times  the  whole  value  of  an  acre  of  East  Bagber, 
in  37  Ed.  IIL,  which  is  within  the  time  of  legal  memory.  The  general 
ecclesiastical  survey,  taken  in  pursuance  of  an  Act  of  Parliament  in 
26  Henry  VUI.  was  read,  whereby  it  appeared  that  the  vicarage  of 
Sturminster  Newton,  with  the  chapel  of  Bagber  annexed,  was  stated  to 
be  of  the  clear  yearly  value  of  £16  16tf.  6Jdl  A  terrier,  returaed  to  the 
Bishop's  Court  in  1784,  of  the  glebe-lands  belonging  to  the  vicarage 
was  read,  to  show  the  quantity  to  be  sixty-five  acres ;  the  annual  value 
of  which,  in  26  Henry  VIII.  (1535),  appeared  by  the  survey  of  that 
date  to  have  been  £4,  or  about  1«.  3d.  per  acre. 

Upon  this  evidence  the  jury  found  a  verdict  for  the  vicar,  and  against 
the  modus.  ...  In  May,  1814,  the  appellant,  on  objections  stated  to 
the  admissibility  and  relevancy  of  the  entries  in  the  Chartulary,  ob- 
tained an  order  nUi  for  a  third  trial  of  the  issue  as  to  Bagber  farm  ; 
but,  upon  cause  shown,  that  order  was,  on  Jan.  25,  1815,  discharged; 
the  Court,  with  the  exception  of  Mr.  Baron  Wood,  being  of  opinion 
that  the  entries  liad  been  properly  read  in  evidence.  Against  this  order 
of  discharge,  of  Jan.  25,  1815,  Bullen  appealed  to  the  Lords,  praying 
the  House  to  reverse  the  same,  and  order  a  new  trial  of  the  issue  as  to 
Bagber  farm.  .  •  • 

Sir  S.  BomiUy  and  Mr.  Daunceyy  for  the  appellant. 

PeU  (Sevjt)  and  Oiffard^  for  the  respondent  •  .  • 
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Lord  Redesdale  (after  stating  the  case).  The  book,  which  was  pro- 
daced  as  the  Chaitulary  or  Ledger-book  of  the  Abbey  of  Ghistonbury, 
was  of  this  kind.  The  steward  of  the  Marqais  of  Bath  proved  that  it 
had  been  kept  in  the  muniment  room  of  the  Marquis,  who  was  pro- 
prietor of  certain  lands  which  had  formerly  belonged  to  the  Abbey ; 
and  it  is  well  known  such  books  are  sometimes  found  in  the  possession 
of  private  individuals,  who  have  got  hinds  which  had  belonged  to  the 
Abbej'.  The  proper  custody  perhaps  was  the  Augmentation  Office. 
But  the  fact  is,  that  these  Chartulanes,  or  Ledger-books,  have  in  some 
instances  got  into  the  hands  of  private  persons,  instead  of  being  kept 
in  the  Augmentation  Office. 

The  objections  that  were  made  to  the  reading  of  the  entries  in  this 
book  were  of  three  descriptions:  1st,  that  the  custody  was  not  the 
proper  one,  an  objection  however  which  seems  not  to  have  been  pressed 
at  the  last  trial ;  2d,  that  the  entries  did  not  contain  evidence  in  itself 
proper  to  be  received ;  and  dd,  that  if  they  did,  the  matter  was  res 
inter  alios  CLcta^  with  which  the  owner  of  Bagber  farm  had  nothing 
to  do. 

With  respect  to  the  book  itself,  many  observations  were  made  upon 
it  as  containing  matter  not  at  all  connected  with  the  possessions  of 
the  Abbey.  But,  as  far  as  I  can  judge  from  this  writing,  there  are, 
from  the  sixteenth  page  for  a  considerable  extent  into  the  book,  various 
entries  with  which  the  Abbey  was  concerned,  and  such  as  are  usually 
found  in  this  sort  of  books  belonging  to  abbej's;  for  the  monks  were 
in  the  habit  of  transcribing  instruments  which  concerned  the  abbeys, 
and  also  of  transcribing  public  instruments  as  far  as  they  related  to 
their  own  interests.  It  is  that  kind  of  book  therefore  in  which  an- 
cient deeds  and  instruments  are  usually  transcribed  for  the  sake  of 
reference  and  preservation,  as  is  the  custom  in  families  which  have  a 
muniment  room. 

Search  was  made  in  the  Bishop^s  registry  to  ascertain  whether  an 
endowment  of  the  vicarage  existed,  but  none  was  found.  Then  this 
book  was  produced,  and  it  contains  entries  which  appear  to  be  tran- 
scripts of  two  instruments :  1st,  the  ordinance  of  the  Bishop  of  Salis- 
bury for  the  appropriation  of  the  church  to  the  Abbey.  Now  it  ;ifas 
expressl}'  required  by  the  statute  15  Richard  II.  cap.  6,  that,  on  the 
appropriation  of  churches,  the  diocesan  should  ordain  that  the  vicar  be 
well  and  sufficiently  endowed,  and  that  statute  I  take  to  have  been  in 
affirmance  of  a  practice  before  existing,  and  that  it  was,  previous  to 
that  statute,  required  that  in  cases  of  appropriation  the  vicar  should 
be  properly  endowed,  and  that  it  was  the  duty  of  the  ordinary  to  see 
that  this  was  done.  The  instrument  of  which  this  seems  to  be  a  copy 
is  the  ordinance  of  the  Bishop  on  the  appropriation  of  the  church  to  tJie 
Abbey  of  Glastonbury,  in  which  it  was  provided  that  the  endowment 
should  be  ten  marks  at  least,  ''  quce  valecU  annis  eingulie  ad  flrtnam 
iradi  pro  decern  marcie  ctd  mintsSf  dbc."  This  is  very  important  if 
it  be  an  authentic  copy  of  an  authentic  instnunenti  as  the  next  instni- 
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ment  Is  oonformable  to  it,  and  is  entitled  *'  Ordinado  Vicarie  de 
Sturminstre."  But  it  has  been  said  that  this  title  was  not  originall3' 
in  the  book,  as  it  is  written  in  a  very  small  compass.  But  in  look- 
ing over  the  book  I  find  all  the  titles  put  in  the  same  wav,  and  the  mat- 
ter is  not  at  any  rate  of  much  consequence.  This  entry  begins  with 
the  woixls,  ^^  Porciones  JEcdesice  de  Sturmynatre  Vicarie  Ordinande 
in  eadem  perpetuis  temporibus  duratur  mansum  cum  gardino,  Ac.,^ 
and  then  expresses  the  several  articles.  That  entry  is  in  conformity 
to  the  preceding  instrument ;  for,  if  an  allowance  was  directed,  on  the 
appropriation,  as  a  provision  for  the  vicar,  and  that  was  not  made,  the 
law  was  that  the  appropriation  was  void ;  and  though  at  this  distance 
of  time  it  is  to  be  presumed  that  eveiything  was  rightly  done,  yet  at 
that  time,  unless  the  vicarage  was  endowed  as  appointed  by  the 
bishop's  ordinance,  the  appropriation  was  void ;  and  it  was  important 
for  them,  therefore,  to  preserve  the  ordination,  and  the  endowment 
making  provision  for  the  vicar,  in  terms  of  the  ordinance  for  the  appro- 
priation. Then  these  entries  appeared  to  be  copies  of  authentic  and 
contemporaneous  instruments,  the  one  immediately  following  and  cor- 
responding to  the  other.  So  the  several  articles  were  enumerated,  and 
the  value  of  each,  making  the  annual  value  of  the  vicarage  £9  128. 5|(21 
after  all  charges  deducted. 

The  question  is  whether  this  copy  so  produced  was  properly  admitted 
in  evidence ;  and  first  it  was  made  a  question  whether  the  original,  if 
produced,  would  have  been  admissible  evidence.  Your  Lordships  ob- 
serve that  this  evidence  was  offered  to  rebut  a  presumption  which 
the  Jury  were  called  upon  to  draw  from  the  plaintiff's  evidence, 
that  this  was  an  immemorial  payment  To  rebut  that,  the  vicar 
produces  evidence  to  show  that  it  was  impossible  to  draw  that  pre- 
sumption, and  that  the  jury  ought  to  presume  the  other  way;  be- 
cause, from  what  appeared  to  be  the  value  of  the  whole  at  three  several 
times,  and  the  value  of  one  parcel  at  another  time,  this  sum  of  £5  3«.  id. 
for  Bagber  farm  was  so  much  bej'ond  what  it  could  possibly  have  been 
in  the  time  of  Richard  I.,  that  it  was  impossible  it  could  be  an  imme- 
morial payment.  Upon  the  principle  of  some  of  the  arguments  for  the 
appellant,  no  evidence  could  ever  be  given  to  show  that  a  modus  was 
too  rank.  You  never  can  prove  directly  the  value  of  the  several  arti- 
cles in  the  time  of  Richard  I.  You  can  only  show  what  has  been  re- 
puted to  be  the  value ;  and  in  questions  of  reputation,  ree  inter  altos 
acta  is  no  objection,  and  so  it  seems  to  be  admitted  in  other  parts  of 
the  case.  The  taxation  of  Pope  Nicholas  was  rea  inter  alios  acta. 
The  occupier  of  Bagber  farm  had  nothing  to  do  with  it.  But  it  is  evi- 
dence of  the  value  of  the  vicarage  as  estimated  for  the  purposes  of 
that  taxation.  So  the  survey  of  28  Henry  VIII.  is  res  inter  alios 
acta;  but  these  survey's  are  constantly  admitted  in  evidence,  not  as 
an  accurate  account  of  the  precise  value,  but  as  an  estimate  of  the 
value  from  which  the  jur}'  may  draw  an  inference.  So  it  is  with  regard 
to  the  inquisition  ad  guod  damnum^  in  the  d7th  of  Edward  IIL    The 
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occupier  of  Bagber  farm  had  no  concern  with  it ;  but  it  was  admitted 
to  show  that  at  that  time  the  tithes  were  estimated  to  be  of  such  a 
particular  value,  from  which  the  jury  might  draw  their  inference. 

I  take  it  then  the  original  instruments,  if  the}-  could  have  been  pro- 
duced, would  have  stood  on  the  same  ground  as  the  taxation  of  Pope 
Nicholas,  the  inquisition  on  the  writ  of  ad  quod  damnum,  the  survey, 
and  a  variety  of  similar  evidence,  such  as  old  leases  of  other  lands, 
from  which  the  jury  may  draw  their  inference.  They  are  evidence 
of  reputation,  as  to  matters  where  no  other  evidence  can  be  had,  to 
rebut  the  presumption  raised  for  the  other  side;  for  it  is  merely  a 
presumption. 

This  being  the  view  I  have  of  the  matter,  the  onlj-  question  then  Is 
whether  the  entries  in  this  book  are  evidence  of  these  two  instruments. 
If  the  originals  could  be  produced,  these  entries  could  not  be  evidence. 
But  search  has  been  made,  and  the  originals  cannot  be  found ;  and,  as 
a  great  authority  observes,  if  we  shut  our  eyes  to  that  sort  of  inferior 
evidence  in  cases  where  no  other  can  be  had,  we  shall  do  constant 
injustice.  The  best  evidence  is  often  lost  through  carelessness,  the  in- 
juries of  time,  and  vanous  other  circumstauces ;  and  secondar}'  evi- 
dence is  then  admitted  to  raise  a  presumption  or  inference  where  no 
direct  evidence  can  be  had.  This,  then,  is  the  next  best  evidence ;  and 
perhaps  evidence  still  more  inferior  might  have  been  admitted  if  this 
could  not  have  been  produced.  This,  however,  appeal's  to  be  the  best 
after  the  originals;  for  what  is  it?  These  two  instruments  seem  to 
have  been  copied  by  a  person  employed  for  the  purpose,  probabl}'  one 
of  the  monks,  and  deposited  among  the  muniments  of  the  Abbey, 
because  it  was  important  for  the  interests  of  the  Abbej'  that  the  in- 
struments should  be  preserved ;  and  for  the  same  reason  it  might  be 
presumed  that  they  were  faithful  copies ;  at  least  there  appeared  to 
have  existed  no  motive  to  make  them  otherwise,  and  they  were  found 
in  a  situation  where  they  were  likely  to  be  kept.  The  second  instru- 
ment was  particularly  important  to  the  Abbey  as  following  the  appro- 
priation, and  being  evidence  to  show  that  the  vicarage  had  been 
endowed  to  the  extent  required,  and  that  the  appropriation  was  con- 
sequently good  and  not  void.  It  was  material  for  the  Abbey  also  that 
the  values  should  be  correct,  and  especially  that  they  should  be  high 
enough,  as  it  was  necessary  that  the  endowment  should  be  of  the  value 
of  ten  marks  at  least ;  and  is  it  credible  then  that,  if  this  one  little 
farm  paid  the  sum  of  £5  3^.  4<f.,  the  circumstance,  when  they  were 
valuing  the  whole  vicarage  tithes,  should  not  have  been  mentioned  in 
this  instrument?  This,  therefore,  is  in  my  opinion  evidence  proper  to 
be  received,  and  decisive  on  the  subject. 

It  has  been  objected  that  the  judge  stated  to  the  jury  that  the  latter 
entry  was  contemporaneous  with  the  endowment.  Supposing  that  to 
be  a  ground  of  objection,  it  is  little  better  than  cavilling  about  words ; 
for  the  meaning  was  that  it  was  made  about  the  same  time.  But  even 
eritically  speaking  I  should  be  of  opinion  that  it  was  made  at  the  same 
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time,  and  preceded  the  actaal  appointment  of  the  vicar,  for  the  wordB 
are,  portions,  &o.,  assigned  to  the  vicarage  to  be  ordained. 

But  supposing  the  objection  to  the  admission  of  the  entries  in  this 
book  as  evidence  to  be  well  founded,  what  is  to  be  done  on  the  applica- 
tion for  a  new  trial?  The  design  of  the  trial  is  to  inform  the  conscience 
of  the  Coort,  and  any  special  matter  ought  to  be  indorsed  on  the  postea. 
It  is  not  a  verdict  to  be  put  on  record  for  Judgment,  for  none  is  given 
upon  it ;  but  it  is  to  inform  the  conscience  of  the  Court,  and  that  is  the 
right  way  of  considering  it.  Then,  when  I  look  at  what  the  other  evi- 
dence is,  it  appears  to  me  amply  sufficient  to  warrant  the  verdict  The 
appellant's  evidence  is  the  slightest  I  ever  remember  to  have  seen  in 
such  a  case.  The  evidence  was,  that  all  the  parish  was  covered  by 
these  immemorial  pa3'ment8  to  the  amount  of  about  £70  a  year  in  the 
whole;  the  \ery  slightest  presumption  of  immemorial  payment  To 
rebut  that,  there  is  the  taxation  of  Pope  Nicholas,  the  writ  of  ad  quod 
damnum^  and  inquisition  thereon,  in  the  d7th  Edward  III.,  and  the 
survey  of  26  Henry  VIII.^  all  of  which  mnst  be  founded  on  the  grossest 
error  if  this  be  a  true  immemorial  payment.  The  inference  is  that  this 
could  not  be  an  immemorial  payment;  and  the  verdict  is  therefore 
right,  though  the  entries  in  this  book  had  been  improperly  admitted. 
The  conscience  of  the  Couil  then  is  sufficiently  informed,  and  there  ap* 
pears  no  good  reason  to  grant  a  new  trial ;  and  in  my  opinion,  there- 
fore, the  Judgment  ought  to  be  affirmed. 

I  have  gone  more  at  length  into  the  case  than  usual,  as  the  question 
is  of  great  importance  with  reference  to  the  trial  of  cases  of  the  same 
nature.  I  am  satisfied  that  the  book  called  the  Chartulary  was  properly 
received  in  evidence,  and  that,  if  it  were  not  so,  the  verdict  is  still 
right,  and  that  the  Court  below  was  therefore  justified  in  refusing  to 
send  the  matter  to  another  trial 

Lord  Eldon  (C).  I  shall  comprise  what  I  have  at  present  to  say 
npon  this  case  in  a  narrow  compass.  The  suit  was  instituted  twelve 
years  ago,  and  the  question  is  whether  an  issue  shall  for  the  thli^d  time 
be  directed :  there  being  already  one  verdict  for  the  appellant  estab- 
lishing the  modus,  and  another  for  the  respondent  against  the  modus. 
But  though  this  cause  has  endured  twelve  years  already,  yet,  if  it  be 
necessary,  regard  being  had  to  the  course  of  a  Court  of  Equity  in  these 
cases,  we  must  subject  the  parties  to  what  we  know  belongs  to  a  thii-d 
trial. 

This  was  a  bill  filed  in  the  Court  of  Exchequer  by  the  vicar  of  Stur- 
mlnster  Newton,  for  an  account  and  payment  of  tithes  in  kind ;  and 
there  is  this  singularity  in  the  case,  that  all  the  lands  in  the  parish, 
except  the  Common  Meads,  if  the  defence  can  be  supported,  are  cov- 
ered with  moduses,  the  whole  of  them  amounting  to  £68,  being  con- 
tracts for  valuable  consideration  so  long  ago  as  the  time  of  Richard  I., 
and  that,  too,  exclusive  of  the  tithe  of  com  and  grain ;  and  a  Jury  was 
to  be  called  upon  to  conclude  that  the  tithes  of  this  parish,  excluding 
those  of  com  and  grain,  amounted,  in  pecuniary  value,  in  the  time  of 
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Richard  I.,  to  £68  a  3'ear.  We  know  what  was  the  value  of  money  at 
that  time ;  aud  then  consider  that  the  rector  was  to  have  the  tithe  of 
corn  and  grain  ;  and  if  so,  I  think  there  is  hardly-  any  clerg3'man  who 
would  not  wish  at  this  day,  I  mean  if  there  are  no  moduses,  to  have 
the  living  of  Sturminster  Newton ;  for  if  the  tithes  of  that  parish  were 
of  such  value  then,  what  must  their  value  be  now  ?  .  .  • 

My  own  opinion  clearly  is,  that  this  verdict  is  good  upon  the  rest  of 
the  evidence,  and  that  therefore,  even  upon  the  supposition  that  the 
disputed  evidence  has  been  improperly  received,  no  new  trial  ought  to 
be  granted. 

Then  liave  the  entries  in  this  book  been  properly  received  in  evi- 
dence? It  has  been  said  that  even  the  endowment  itself,  if  it  had 
been  produced,  ought  not  to  have  been  received.  Not  received,  my 
Lords !  By  what  evidence  can  you  negative  such  an  issue  as  this  ? 
We  produce  general  evidence  of  the  value  of  the  lands,  and  show  that 
the  value  of  the  whole  lands  was  not  equal  to  your  alleged  tenth  at 
the  time  of  Richard  I.  On  what  principle  was  the  taxation  of  Pope 
Nicholas  received?  On  what  principle  the  inquisition  in  the  37th  of 
Edward  III.?  On  wh^t  principle  the  survey  in  26  Henry  YIIL?  On 
what,  but  this,  that,  from  the  nature  of  such  issues,  they  must  be  met 
by  this  general  evidence  of  value,  and  that  evidence  is  demonstrative 
that  the  payment  in  this  case  could  not  be  a  real  modus ;  because,  upon 
that  supposition,  your  tenth  must  be  of  greater  value  than  that  tenth 
and  the  other  nine  parts  together,  which  is  impossible. 

Then  as  to  the  custody  in  which  the  book  was  found,  it  is  the  natural 
and  proper  custody  for  such  a  book ;  for,  as  to  this  purpose,  it  is  the 
custody  of  the  Abbey  of  Glastonbury.  I  do  not  trouble  3'our  Lordships 
about  the  question,  whether  the  judge  was  right  in  saying  that  this 
entry  was  contemporaneous  with  the  endowment.  The  entry  appears 
to  be  a  transcript  of  the  original  instrument,  and,  within  the  scope  and 
principle  of  all  the  authorities,  ought  to  be  received  as  evidence.  The 
result  is  clear,  and  on  this  ground  alone  the  new  trial  might  be  re- 
fused ;  and  I  should  have  thought  it  unnecessary  to  touch  upon  the 
other  parts  of  the  case,  had  it  not  appeared  to  me  in  the  course  of  the 
argument,  that  notions  were  entertained  respecting  the  functions  of  a 
Ck>urt  of  Equity,  which  rendered  it  proper  not  to  dispose  of  this  case 
without  taking  care  that  your  Lordship's  decision,  if  it  should  rest  on 
this  point,  should  not  prejudice  the  other  points  in  the  cause. 

AppecU  dismissed^  and  the  order  complained  of  affirmed. 
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MALCOMSON  v.  O'DEA  et  oL 
HousB  OF  Lords.    1862. 

[Beported  10  ff.  L,  C.  698.]^ 

WiLLiAH  Malcohson  claimed  to  be  entitled,  under  a  lease  !h>m  the 
Ha3'or  and  Corporation  of  Limerick,  to  a  several  fishery  in  the  River 
Shannon,  called  the  Fisher's  Stent,  extending  from  a  place  called  the 
Lax  Wear  in  the  east  to  the  River  Meeliek  in  the  west ;  and  he  com- 
plained that  the  defendants  had  entered  his  said  several  fisher}*  and 
taken  awaj'  his  fish.  The  defendants  pleaded  several  pleas,  which  in  sub- 
stance alleged  that  the  Shannon  was  a  public  navigable  river,  and  that 
the  locus  in  quo  was  part  of  the  same.  The  plaintiff  put  on  the  record 
several  replications  to  the  defendants*  pleas,  the  most  material  of  which 
were  to  the  tenth  and  eleventh  defences,  and  alleged  that  the  locus  in 
quo  was  a  several  fishery,  and  an  ancient  possession  of  the  Crown, 
which  became  vested  in  the  Mayor  and  Corporation  of  Limerick,  and 
that  thej*,  by  lease  of  January  81,  1884,  demised  the  same  to  Poole 
Gabbett  for  ninety-nine  years,  through  whom  the  plaintiff  derived  title. 
Fifteen  fssues  were  framed.  .  .  . 

The  cause  came  on  for  trial  at  Dublin,  in  February,  1858,  before  the 
Lord  Chief  Justice  of  the  Court  of  Queen's  Bench  and  a  special 
jury. 

There  was  ample  proof  that  the  plaintiff  had  title  under  the  Corpora- 
tion of  Limerick,  and  that  the  defendants  had  committed  the  alleged 
acts  of  trespass.  The  real  questions  were,  whether  the  Crown  had,  in 
fact,  granted  within  the  locits  in  quo  a  several  fisher}^  to  the  Mayor 
and  Corporation  of  Limerick,  and  whether  the  Crown  had,  in  law, 
power  to  make  such  a  grant.  .  .  . 

The  defendant's  counsel  took  eighteen  exceptions,  to  some  of  which 
alone  is  it  necessary  to  refer.  .  .  . 

The  jury  returned  a  verdict  for  the  plaintiff.  The  exceptions  were 
afterwards  argued  before  the  Court  of  Queen's  Bench,  and  that  court 
gave  judgment  for  the  plaintiff,  overruling  all  the  exceptions.  The 
case  was  taken  on  error  to  the  Exchequer  Chamber,  and  on  the  21st 
November,  1860,  that  court  reversed  the  judgment  given  below,  and 
gave  judgment  for  the  defendants  on  the  ninth,  tenth,  sixteenth,  sev- 
enteenth, and  eighteenth  exceptions,  and  directed  a  venire  de  novo^ 
Mr.  Baron  Fitzgerald  dissenting,  except  as  to  the  tenth  exception. 
The  plaintiff  thereon  brought  error  in  this  House. 

The  Judges  were  summoned,  and  Lord  Chief  Barok  Pol- 
lock, Mr.  Justice  Williams,  Mr.  Justice  Willes,  Mr.  Justice 
Crompton,  Mr.  Baron  Bramwell,  and  Mr.  Justice  Blackburn, 
attended. 

1  A  part  of  the  case  is  omitted. 
29 
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Sir  H,  Cairns  and  Mr.  MeUish  {Mr.  T.  H.  Baylis  was  with  them) , 
for  the  plaintiff  in  error. 

Mr.  Manisty  and  Mr.  Barry  (of  the  Irish  bar) ,  for  the  defendants 
in  error. 

The  Lord  Chancellor  (Lord  Westbury)  said  the  case  had  been 
elaborately  argued.  He  proposed  the  following. questions  for  the  con- 
sideration of  the  judges :  — 

1.  Ought  the  ninth  exception  to  have  been  allowed  or  disallowed  ? 

2.  Ought  the  tenth  exception  to  have  been  allowed  or  disallowed  ? 

3.  Ought  the  sixteenth,  seventeenth,  and  eighteenth  exceptions  to 
have  been  allowed  or  disallowed? 

Februai'j  24,  1863,  Mr.  Justice  Willes  delivered  the  unanimous 
opinion  of  the  judges :  — 

My  Lords,  in  answer  to  the  first  question,  we  are  of  opinion  that  the 
ninth  exception  ought  not  to  have  been  allowed. 

That  exception  was  to  the  admission  of  a  certified  cop}^  of  a  bill  in 
the  Irish  Chancer}*,  of  the  16th  of  November,  1674,  and  of  an  answer 
thereto.  The  bill  was  filed  by  Sir  George  Preston  against  the  Corpora- 
tion of  Limerick  and  others,  for  the  purpose  of  defending  and  quieting 
his  alleged  possession  of  a  fisher}'  substantially  co-extensive  with  that 
in  dispute,  and  which  he  claimed  under  two  grants  of  King  Charles  11., 
against  aggressions  of  the  corporation.  It  alleged  difiSculties  in  the 
way  of  an  action  at  law,  and  prayed  a  discovery,  account,  and  injunc- 
tion. The  answer  was  filed  on  the  10th  of  February  in  the  same  year, 
1674-75,  and  after  insisting  that  the  matter  was  of  common-law  cog- 
nizance, it  proceeded,  amongst  other  things,  to  allege  that  the  corpora- 
tion had  been  entitled  to  the  fishery  before  the  wars,  and  had  never 
forfeited  its  right  thereto.  Now  this  bill  and  answer  were  not  read  as 
evidence  of  the  facts  stated  therein.  They  were  admitted,  as  appears 
by  the  record,  '^for  the  purpose  of  showing  a  pending  suit."  Was  it 
then  legitimate  evidence  in  the  cause  to  show  that  in  the  year  1674-75 
there  was  a  litigation  between  Sir  George  Preston  and  the  corporation 
as  to  the  right  to  the  fisherj',  under  confiicting  grants  from  the  Crown? 
We  ^re  of  opinion  that  it  was,  as  part  of  the  history  of  the  advei-se 
claim  of  Sir  George  Preston,  which  ended  in  the  reconveyance  of  1684. 
The  weight  which  the  existence  of  that  litigation  adds  to  the  dealings 
between  Sir  George  Preston  and  the  corporation  is  not  dependent  upon 
the  assertions  made  hy  either  of  the  litigant  parties  in  the  bill  and  an- 
swer. If  A.  were  to  claim  property  of  which  B.  was  in  possession  as 
grantee  of  the  Crown  under  an  adverse  title,  e.  g.  a  conveyance  from 
the  Crown  as  upon  a  forfeiture  subsequent  to  B.'s  grant,  and  were  to 
take  legal  proceedings  against  B.,  and  upon  B.'s  answering,  and  setting 
up  his  own  elder  right,  were  then,  in  order  to  quiet  B.'s  title,  to  exe- 
cute a  deed  purporting  to  convey  or  release  to  him  the  whole  or  part, 
that  would  surel}"  be  a  piece  of  evidence  to  prove  to  posterit}'  B.'s  title, 
by  way  of  showing  an  assertion  of  title  on  B.'s  part,  and  submission, 
upon  that,  of  his  adversar}*  having  a  prima  facie  interest ;  and  a  rea« 
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sonable  man  might  conclude  that  the  force  of  the  admission  was  the 
greater  becaase  it  was  accompanied  bj-  the  abandonment  of  a  litigation, 
by  reason  of  which,  according  to  all  probability,  the  facts  were  more 
thoroughl}'  ascertained  and  considered,  and  that  under  better  advice 
than  if  the  law  had  not  been  appealed  to.  We  ought  not  to  pass  over 
a  suggestion  which  hns  been  made  in  the  course  of  the  case,  that  Sir 
George  Preston*s  suit  was  or  might  have  been  collusive.  If  we  were  to 
adopt  that  suggestion  we  should  be  begging  a  question  not  touched  by 
the  exception,  which  we  see  no  sufficient  evidence  to  raise,  and  whicli, 
if  tliere  was,  would  be  one  for  the  Jur}-,  not  the  court.  We  are  of 
opinion,  therefore,  that  the  bill  and  answer  were  admissible  for  the  pur- 
pose for  which  they  were  used  at  the  trial,  and  that  the  ninth  exception 
ought  not  to  have  been  allowed. 

Your  Loi'dships'  next  question  to  the  judges  is.  Whether  the  tenth 
exception  ought  to  have  been  allowed  ?  That  exception  was  to  the  ad- 
mission in  evidence  of  ^'  a  certain  book  purporting  to  be  the  assembl}' 
book  of  the  Corporation  of  Limerick,  in  the  year  of  our  Lord  1676/*  to 
wit,  an  entry  of  the  16th  of  October,  1676 ;  and  also  another  entry  of 
an  account  of  rents  in  arrear.  We  cannot  pass  by  this  exception  with- 
out noting  that  it  treats  the  two  entries  as  either  both  admissible  or 
both  inadmissible ;  and  it  might  be  a  question  whether  it  could  be  sus- 
tained, supposing  either  of  the  documents  mentioned  therein  to  be  ad- 
missible. We  need  not,  however,  further  criticise  its  language,  because, 
construing  it  not  as  one  exception  to  the  book,  but  as  two  distinct  and 
separate  exceptions,  one  to  the  entry  of  the  16th  of  October,  1676,  and 
another  to  the  account  of  arrears,  we  are  of  opinion  that  each  of  such 
exceptions  ought  to  have  been  overruled. 

As  to  the  first  entiy,  relating  to  the  letting  of  the  net  fishing  and  Fisher's 
Stent  to  Carroll,  we  are  dealing  with  something  done  nearly  two  centu- 
ries ago,  and  the  great  stress  of  the  case  bore  upon  the  proof  of  posses- 
sion. The  proof  of  ancient  possession  is  always  attended  with  difficulty. 
Time  has  removed  the  witnesses  who  could  prove  acts  of  ownership  of 
their  personal  knowledge,  and  resort  must  necessarily  be  had  to  written 
evidence.  In  some  cases  written  statements  of  title  are  admitted  even 
when  they  amount  to  mere  assertion,  as  in  the  case  of  a  right  affecting 
the  public  generally ;  but  the  entry  now  under  consideration  is  admis- 
sible according  to  a  rule  equally  applicable  to  a  fishery  in  a  private 
pond  as  to  one  in  a  public  navigable  river.  That  rule  is,  that  ancient 
documents  coming  out  of  proper  custody,  and  purporting  upon  the  face 
of  them  to  show  exercise  of  ownership,  such  as  a  lease  or  a  license,  mny 
be  given  in  evidence  without  proof  of  possession  or  payment  of  rent 
under  them,  as  being  in  themselves  acts  of  ownership  and  proof  of  pos- 
session. This  rule  is  sometimes  stated  with  the  qualification,  provided 
that  possession  is  proved  to  have  followed  similar  documents,  or  that 
there  is  some  proof  of  actual  enjoyment  in  accordance  with  the  title  to 
which  the  documents  relate.  And  certainly,  in  the  case  of  property 
allowing  of  continuous  enjoyment,  without  proof  of  actual  exercise  of 
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the  right,  aDj'  number  of  mere  pieces  of  paper  or  parcbment  purporting 
to  be  leases  or  licenses  ought  to  be  of  no  avail.  It  may  be  a  question 
whether  the  absence  of  proof  of  enjoyment  consistent  with  such  docu- 
ments goes  to  the  admissibilitj'  or  only  to  the  weight  of  the  evidence ; 
probably  the  latter.  This,  however,  is  not  material  in  the  present  case 
where  repeated  payments  and  receipts  of  rent  under  leases  were  proved. 
The  only  question  is,  whether  the  entry  is  a  mere  statement  that  Carroll 
had  become  tenant  to  the  coqK)ration,  or  a  mere  direction  to  prepare  a 
lease  to  him,  or  whether  it  purports  to  be  his  warrant  and  license  for 
fishing  in  the  river.  In  the  former  case  it  would  be  a  mere  written  as- 
sertion by  the  corporation  and  its  officers.  In  the  latter  it  was  an  act 
of  ownership  ;  for  it  was  a  license  to  another  to  use  the  fishery.  Nor 
was  it  less  a  license  because  for  want  of  a  seal  it  was  revocable,  on  the 
ground  that  a  grant  of  an  incorporeal  hereditament  for  a  time  certain 
must  be  under  seal,  and  that  a  corporation  is  incapable  of  passing  an 
interest  or  giving  an  irrevocable  license  without  seal.  Whether  strong 
or  weak,  it  was  an  act  of  ownership  as  much  as  if  one  gave  another  a 
license  of  pleasure  to  fish  in  his  river,  which  in  its  nature  must  be  revo- 
cable. If  Carroll  had  enjoyed  the  fishery  under  it  he  would  have  been 
a  licensee,  not  a  trespasser,  and  the  license  would  have  determined  the 
amount  he  was  to  pay  as  such  for  the  occupation.  Woody,  Tate^  2  N.  R. 
247,  and  Mayor  of  Stafford  v.  Till,  4  Bing.  75.  And  JEiccording  to  the 
rule  already  stated,  the  absence  of  proof  that  he  did  is  made  up  for  by 
the  evidence  of  ownership  independent  of  the  license.  The  cases  relied 
upon  to  the  contrary  are  cases  where  there  was  some  mere  assertion  of 
title  or  mere  direction  to  an  agent  to  prepare  a  document  which  would 
have  been,  if  executed,  an  act  of  ownership.  We  know  of  no  case  in 
which  an  ancient  documeht,  coming  from  a  proper  custody,  and  pur- 
porting to  be  an  act  of  ownership,  by  way  of  lease  or  license  over  the 
property',  in  companj'  with  other  evidence  showing  enjoyment  consistent 
with  such  ownership,  has  been  rejected  upon  the  ground  that  the  enjo}'- 
ment  could  not  be  referred  to  the  particular  document  in  question. 

It  was  suggested,  indeed,  that  the  reason  why  an  ancient  lease  is 
admitted  is  because  it  is  signed  by  the  lessee,  as  well  as  by  the  lessor, 
and  so  is  an  admission  by  a  third  person,  and  thus  that  an  ancient 
lease  not  signed  by  the  lessee  is  inadmissible.  This,  however,  is  con- 
trary to  our  experience,  and  to  the  true  reason  for  admitting  such  evi- 
dence, viz.  because  of  its  showing  an  act  or  acts  of  ownership.  We 
are  not  disposed  to  narrow  the  bounds  of  the  law  of  evidence  with  re* 
spect  to  ancient  possession,  and  we  think  the  ruling  of  that  accurate 
lawyer,  Mr.  Justice  Heath,  in  Rogers  v.  Allen,  1  Camp.  809,  is  abun- 
dant authority  for  the  admissibility  of  the  entry  in  question. ^ 

^  In  Beater  v,  Stuckart,  181  111.  529  (1899),  in  receiving  without  proof  of  ezecntion 
a  deed  which  was  more  than  thirty  years  old  at  the  date  of  the  trial,  the  court  held, 
according  to  the  general  doctrine,  that  the  authority  of  the  attorney  by  whom  it  pur- 
ported to  be  executed  need  not  be  proved.  Contra,  He  Airey,  [1897]  1  Ch.  164,  in 
the  case  of  a  marriage  settlement  more  than  thirty  years  old,  executed,  by  attorney, 
by  the  donee  of  a  special  power  of  appointment,  in  pursuance  of  that  power.  I^frOf 
776n.  —  Ed. 
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As  to  the  other  document  incladed  in  the  ninth  exception,  we  think 
it  admissible  for  reasons  which  may,  perhaps,  also  apply  to  that  which 
we  have  been  considering.  It  is  certainly  not  legitimate  evidence  of 
ownership,  for  it  is  a  mere  statement  of  a  particular  fact ;  but  we  think 
it  admissible  for  another  purpose,  namely,  to  show,  by  an  authentic 
document  of  the  time,  the  meaning  of  the  language  used  in  the  license, 
and  t9  be  found  in  so  many  other  places,  viz.  the  '*  Fisher's  Stent." 
The  license  relates  to  the  ''net  fishing  and  Fisher's  Stent."  The 
account  of  arrears  speaks  of  what  may  be  reasonably  inferred  to  be  the 
same  property  as  the  ''  net  fishing."  The  amount  and  effect  of  the 
evidence  may  be  small,  but  the  evidence  is  distinct,  so  far  as  it  goes, 
that  ''Fisher's  Stent"  and  '*  net  fishing''  were,  in  1678,  interchange- 
able terms. 

This  is  not  irrelevant,  merely  because  the  defendants  admit  that  the 
maj'or  and  sheriffs  are  entitled,  besides  the  weir,  to  some  net  fishing, 
which,  however,  they  say,  cannot  be  defined,  and  is  therefore  lost. 
Having  heard  the  argument  in  your  Lordships'  House  upon  the  con- 
struction of  the  words  in  the  Charter  of  25th  £lizal)cth,  ' '  les  toerres 
vocaf  lexioerres,  gurgitesy  FyBsher^a  Stentey^  we  cannot  say  that  this 
was  not  important  evidence,  nor  wonder  that  the  plaintiff  preferi*ed 
relying  upon  his  own  proofs,  rather  than  upon  the  defendant's  qualified 
admission.  We  may  consult  ancient  authora  to  learn  the  meaning  of 
«« gurgites,"  and  wh}'  not  learn  of  the  governing  body  of  Limerick  in 
1678,  whose  genuine  language  is  before  us,  what  was  meant  by  the 
''  Fisher's  Stent "  in  their  days. 

The  only  remaining  question  is,  whether  the  sixteenth,  seventeenth, 
and  eighteenth  exceptions  ought  to  have  been  allowed.  We  think  all 
those  exceptions  ought  to  have  been  disallowed.  The  sixteenth  excep- 
tion is  in  substance  that  there  was  no  evidence  of  a  several  fishery  in 
the  tidal  part  of  the  river  Shannon,  a  navigable  river,  to  take  away  or 
rebut  the  public  right  of  fishing  there.  The  seventeenth  and  eighteenth 
exceptions  are  in  substance  that  there  was  no  evidence  of  an  exclusive 
or  several  right  of  fishery  in  the  place  where  the  defendant  fished  be- 
tween the  weir  and  Thomond  Bridge.  .  .  • 

That  such  a  right  may  lawfully  exist  is  clear.  The  soil  of ''  navi- 
gable tidal  rivers,"  like  the  Shannon,  so  far  as  the  tide  flows  and  re- 
flows,  is  prima  facie  in  the  Crown,  and  the  right  of  fishery  prima  facie 
in  the  public.  But  for  ISiagna  Charta,  the  Crown  could,  by  its  preroga- 
tive, exclude  the  public  from  such  prima  facie  right,  and  grant  the  ex- 
clusive right  of  fishery  to  a  private  individual,  either  together  with  or 
distinct  from  the  soil.  And  the  groat  charter  left  untouched  all  fisheries 
which  were  made  several,  to  the  exclusion  of  the  public,  by  act  of  the 
Crown  not  later  than  the  reign  of  Henry  11.^ 

^  "  A  free  fishery,  or  exclnsive  right  of  fishing  in  a  pabllo  river,  is  also  a  royal  fran- 
chise .  .  .  though  the  making  such  grants  .  .  .  was  prohibited  for  the  future  by  King 
John's  great  charter ;  and  the  rivers  that  were  fenced  in  his  time  were  directed  to  be 
laid  open.  .  .  .  This  opening  was  extended  by  the  second  and  third  charters  of  Henry 
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If  evidence  be  given  of  long  enjoj'ment  of  a  fishery,  to  the  exclusion 
of  others,  of  such  a  character  as  to  establish  that  it  has  been  dealt  with 
as  of  right  as  a  distinct  and  separate  property,  and  there  is  nothing  to 
show  that  its  origin  was  modern,  the  result  is,  not  that  3'ou  saj',  this  is 
a  usurpation,  for  it  is  not  traced  back  to  the  time  of  Henr^*  II.,  but  that 
you  presume  that  the  fishery,  being  reasonably  shown  to  have  been 
dealt  with  as  property,  must  have  become  such  in  due  course  of  law, 
and  therefore  must  have  been  created  before  legal  memor}*.  .  .  . 

There  is  no  improbability  in  the  early  appropriation  of  this  always 
valuable  property,  or  even  a  more  extensive  fisher}^,  either  in  the  time 
of  the  Irish  princes,  or  in  that  of  the  Ostmen,  who  in  this  and  other 
ports  displaced  the  ancient  inhabitants,  and  who  no  doubt  gave  the 
name  of  Lax  Wear  (Leax  WsBr,  or  Lachs  Wehr)  to  the  chief  accessory 
of  the  fishery,  or  by  Henry  II.,  in  his  grant  to  the  companion  of  Strong- 
bow.  There  is  nothing  improbable  in  its  having  been  granted  over  in 
later  times  to  the  ancient  and  loyal  cit}'  of  Limerick. 

It  appears  by  the  earlier  documents,  construed  by  the  light  of  subse- 
quent user,  that  the  fisheries  of  the  waters  of  Limerick,  which  means 
at  least  the  fishery  within  the  city  bounds,  were  a  distinct  and  separate 
property  from  before  the  time  of  legal  memory,  and  that  they  included 
the  Lax  Wear  and  the  Shannon,  so  far  as  the  city  boundary  extended. 
All  that  fishery  appears  to  have  been  granted  to  the  corporation  at 
latest  by  the  Charter  of  25th  Elizabeth,  under  which  rent  has  ever  since 
been  paid,  and  which  granted  the  *^  les  werresy'*  called  ^^lex  ioerres^ 
ffurgiteSf  Fyalier^s  StentCy*^  and  reserved  a  rent  **rfis  et  pro  predictia 
gurgitibus  in  predicta  aqua  de  Shenyn  vocatis  Fiasher^s  Stent,^  and 
no  rent  out  of  Lax  Wear,  whereof  the  corporation  had  had  undisputed 
possession,  showing,  as  distinctly  as  language  can,  that  the  Fissher's 
Stent  was  something  over  and  above  the  mere  weir ;  and  at  least  so 
carl}'  as  that  reign  the  fishing  appears  in  terms  by  the  Crown  rent  rolls 
and  otherwise,  A.  D.  1577,  "  The  said  Wear  commonly  called  the  Fish- 
er's Stent,  near  the  city  of  Limerick,  from  the  wear  called  the  Lax 
Were  on  the  east  to  the  river  near  Castle  Donel  on  the  west,"  to  have 
been  substantially  the  same  as  it  is  now  claimed  by  the  plaintiff.  The 
subsequent  dealings  with  the  property  do  not  show  that  the  corporation 
ever  lost  any  part  of  the  right  acquired  under  the  charter  to  the  whole 
fisherj-,  but,  on  the  contrary,  they  show  a  long  enjoyment  of  it  to  as 
great  an  extent  as  the  mayor  and  sheriffs  and  their  lessees  seem  to 
have  thought  it  worth  their  while  to  enforce  their  rights,  which  were  no 
doubt  considerably  interfered  with  from  time  to  time  hy  reason  of  the 
neighborhood  of  a  large  city,  and  the  great  extent  of  the  property, 
making  it  difficult  to  watch,  especially'  at  night,  and  by  reason  of  the 
ample  rights  which  the  public  are,  notwithstanding  the  several  fishery, 
entitled  to  exercise  upon  the  river  as  a  public  highway  and  port,  mak- 
ing it  impossible  to  warn  people  off,  unless  detected  in  the  very  act  of 

III.  to  those  also  that  were  fenced  under  Richard  I.,  so  that  a  franchise  of  free  fishery 
ought  now  to  be  at  least  as  old  as  the  reign  of  Henry  11."    Blackst.  Corn,  it  39.  —  Kd. 
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salmon  fishing ;  but  without,  so  far  as  we  can  see,  any  such  acquies- 
cence of  the  proprietors  as  to  constitute  an  admission  on  their  pait  that 
the  property  has  by  surrender  or  otherwise  been  diminished  since  the 
reign  of  Elizabeth. 

In  our  opinion  the  evidence  strongly  preponderated  in  favor  of  the 
plaintiff.  .  i  .  We  are  thus  of  opinion  that  none  of  the  exceptions  to 
which  the  questions  relate  ought  to  have  been  allowed. 

July  28.  The  Lord  Chancellor  (Lord  Westbury).  .  .  .  My  Lords, 
I  cannot  forbear  from  expressing  the  feeling  of  admiration  with  which 
I  have  read  that  opinion,  and  also  the  masterly  judgment  given  by  Mr. 
Baron  Fitzgerald,  in  the  court  below.  I  entirely  concur  with  the  rea- 
sons of  the  learned  judges,  and  therefore  think  it  unnecessary  to  repeat 
them  now  to  your  Lonlships,  but  shall  move  your  Lordships  that  the 
judgment  of  the  Court  of  (Exchequer  Chamber  in  Ireland  be  reversed, 
and  that  the  judgment  of  the  Court  of  Queen's  Bench  be  affirmed. 

Lord  Crakworth  and  Lord  Chelmsford  entirely  concurred.'  .  .  . 

In  JUandy-Jenkins  v.  Dunraven,  [1899]  2  Ch.  121,  an  action  to  re- 
strain alleged  acts  of  trespass  on  nninclosed  land  in  Wales^  there  was 
a  question  as  to  the  admissibility  of  a  document  dated  in  1659.  In 
holding  it  admissible,  Limdlet,  M.  R.,  said :  '*  I  cannot  bring  myself  to 
doubt  the  admissibility  of  this  document.  What  it  is  wortli  is  another 
thing.  It  is  an  ancient  document  You  cannot  tell  whether  an  ancient 
document  is  admissible  in  evidence  against  anybody  till  you  look  at  it 
You  must  look  at  it  to  see  what  it  purports  to  contain.     When  you  look 

^  "  Old  leases  have  always  been  considered  to  be  admissible  as  being  evidence  of  acta 
of  ownership.  I  understand  this  to  rest  on  the  principle,  that  when  at  a  distant  period, 
as  to  which  there  is  do  more  direct  evidence  available,  yon  find  a  person  claiming  to 
be  the  owner  of  property,  and  willing  to  make  himself  responsible  as  lessor  for  the  title 
to  it,  and  another  person  willing  to  agree  to  give  rent  for  the  property  and  to  enter  into 
a  solemn  engagement  as  a  tenant  of  it,  admitting  his  landlord's  title,  these  circum- 
stances are  of  themselves  admisi>ible  as  evidence  of  the  title.  They  are  real  transactions 
between  man  and  man,  not  intelligible  except  on  the  footing  of  title,  or  at  least  an 
honest  belief  in  title.  The  payment  of  rent  under  such  a  lease  is  a  further  and  addi- 
tional fact  also  admissible  as  evidence  on  the  same  principle."  Per  Lord  Cairns,  in 
Bristow  V.  Cormican,  8  App.  Gas.  p.  653. 

"Now  the  indentura  of  1660  purporting  to  make  a  lease  of  this  property,  and  the 
payment  of  rent  (though  only  for  one  year),  so  long  ago  as  1660,  are  admissible  evi- 
dence to  show  that  there  was  actual  possession  by  [the  lessee]  Sir  John  Clotwoilhy  at 
that  time.  If  the  date  of  the  indenture  and  the  payment  of  rent  had  been  a  few 
years  ago,  they  would  not  have  been  admissible  evidence,  for  then  it  would  have  been 
possible  and  right  to  call  witnesses  to  prove  that  possession  was  actually  had.  But 
inasmuch  as,  after  long  time,  all  the  witnesses  who  could  prove  such  possession  are 
dead,  the  law  permits  ancient  documents,  either  with  or  without  evidence  of  ancient 
payment  of  rent,  to  he  given  as  evidence  from  which  the  jury  may  properly  draw  an 
inference  that  there  was  such  possession.  For  in  the  ordinary  course  of  things  men  do 
not  make  leases  unless  they  act  on  them,  and  lessees  do  not  in  general  pay  rent  unless 
they  are  in  possession,  so  that  the  ancient  payment  of  rent  adds  weight  to  the  ancient 
indenture."  Per  Lord  Blackburn,  ib,  p.  668.  See  generally  Lady  Ivy's  Case,  10  How. 
St.  Tr.  555(1684).— Ed. 
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at  this  docament  3'oa  find  it  contains  a  great  deal.  If  the  document 
did  not  contain  that  wliich  I  shall  rely  upon  presentlj^  it  would  not  be 
admissible.  But  when  3'ou  come  to  look  at  it,  what  does  it  show  ?  It 
purports  to  show,  and  does  show,  that  a  person  named  Jenkins  had 
been  persuaded  to  stop  some  proceedings  which  he  had  taken  against  a 
man  named  Morgan  for  trespassing  on  what  Jenkins  called  his  freehold 
by  bringing  sheep  and  cattle  there.  It  shows  upon  the  face  of  it  that 
Jenkins  must  have  been  in  possession,  or  else  he  would  not  have 
brought  an  action  of  trespass.  He  speaks  of  trespass :  the  word  is 
used  in  the  document  itself.  It  is  not  an  act  of  ownership,  I  agree, 
but  it  is  a  document  which  shows  that  the  person  in  possession  is  vin- 
dicating that  possession  against  somebod}'  bj'  making  him  take  off  his 
cattle.  To  my  mind  it  is  evidence  of  an  act  of  ownership ;  I  do  not 
say  it  is  an  act  of  ownership. 

'^  Then  the  question  arises,  what  custody  does  it  come  from?  It 
comes  from  the  muniments  of  a  successor  in  title  to  the  man  named 
Jenkins.  So  that  the  custody  in  which  it  is  found  is  the  place  where 
one  would  expect  duch  a  document  as  this  to  be  kept  —  that  is  to  say, 
it  is  kept  bj'  those  who  are  interested  in  the  land  the  possession  of 
which  was  vindicated  by  Jenkins.     It  comes  out  of  the  proper  custody. 

^^  Now,  why  is  not  that  admissible  against  anybody,  whoever  he  may 
be  ?  What  is  the  principle  upon  which  ancient  documents  which  show 
acts  of  ownership  are  admissible?  That  has  been  discussed  in  old 
cases  and  in  comparatively'  modern  cases.  The  most  modern  case  of 
anj'  real  importance  as  to  the  admissibility  of  this  class  of  evidence  is 
Malcomson  v.  CDea^  10  H.  L.  C.  593,  in  which  Willes,  J.,  who  deliv- 
ered the  opinion  of  the  judges,  says  this,  which  I  thoroughly  indorse : 
^  We  are  not  disposed  to  narrow  the  bounds  of  the  law  of  evidence 
with  respect  to  ancient  possession.'  You  cannot  prove  what  has  ha^)- 
pened  in  the  past  without  having  regard  to  ancient  documents ;  and  if 
you  find  an  ancient  document  which  does  show  that  a  person  in  posses- 
sion of  land  vindicated  that  possession,  it  is  contrary  to  all  common 
sense  to  disregard  it  Referring  to  the  rule  as  to  the  admissibility  of 
ancient  documents,  he  saj's:  ^That  rule  is,  that  ancient  documents 
coming  out  of  proper  custod}' '  —  we  have  that  here  — '  and  purporting 
upon  the  face  of  them  to  show  exercise  of  ownership,  such  as  a  lease  or 
a  license,  may  be  given  in  evidence  without  proof  of  possession  or 
payment  of  rent  under  them,  as  being  in  themselves  acts  of  ownership 
and  proof  of  possession.'  Now,  is  this  an  ancient  document  which 
purports  upon  the  face  of  it  to  show  exercise  of  ownership?  I  say  un- 
questionably Yes ;  it  is  not  an  act  of  ownership,  but  it  shows  that  there 
was  an  act  of  ownership.  On  that  ground,  it  seems  to  me,  it  is  admis- 
sible. For  the  reasons  I  have  given  I  think  that  the  case  of  Papen- 
dick  V.  Bridffewater,  5  E.  &  B.  166,  has  no  application." 

City  op  Boston  v.  Richardson,  105  Mass.  351  (1870).  —  Gray,  J. 
This  is  a  writ  of  entry  to  recover  a  strip  of  land  thirty  feet  wide,  ex- 
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tending  eastwardly  from  the  foot  of  Summer  Street  in  Boston  at  high- 
water  mark;  as  it  anciently  existed,  to  low-water  mark.  .  .  . 

Tbe  fourth  ruling  at  the  trial  was,  that  there  was  not  sufficient  evi- 
dence to  authorize  the  jury  to  find  that  the  town  had  since  the  passage 
of  the  ordinance  of  1647  ^  gained  any  title  to  the  demanded  premises  by 
disseisin. 

Tbe  demandants  offered  evidence  tending  to  show  that  a  fish  box, 
eight  or  ten  feet  long  b}*  four  or  five  feet  wide,  with  a  folding  lid  or 
table,  upon  which  fish  were  sold,  stood  upon  the  premises  as  early  as 
1808,  and  thenceforward  until  1824  or  1825,  when  the  citj'  of  Boston 
removed  it  and  put  an  engine-house  in  the  same  place,  projecting  paiHly 
over  the  dock,  which  remained  until  1830.  The  demandants  also  offered 
the  records  of  two  onlers  of  the  selectmen  of  the  town  of  Boston ;  one 
in  1761,  granted  to  ^^  Mr.  Blake,  a  fisherman,"  upon  his  application, 
*<  libert}'  to  set  ap  a  fish-house  at  the  end  of  Summer  Street,  near  the 
Bull  Tavern,"  ^^  provided  he  pays  one  dollar  per  annum  to  the  town  as 
a  consideration  for  said  privilege  of  a  fish  market ; "  and  the  other  in 
1803,  by  which  '^Joseph  Stevens  is  permitted  to  occupy  the  fish  stall 
at  the  bottom  of  Summer  Street,  lately  allowed  to  Robinson,  who  con- 
sents thereto/'  and  two  of  the  selectmen  ^*  were  desired  to  direct  the 
alterations  in  the  stall  which  Mr.  Stevens  proposes  to  make." 

These  licenses  were  excluded,  on  the  ground  that  no  acts  were  proved 
to  have  been  done  under  them.  But  we  are  of  opinion  that,  at  least 
when  taken  in  connection  with  the  evidence  of  the  subsequent  occupa- 
tion of  the  premises  for  the  purpose  mentioned  in  them,  they  were  ad- 
missible. Otherwise,  as  those  acts  would  not  be  matter  of  record,  and 
as  the  testimony  of  witnesses  to  facts  which  happened  at  so  distant  a 
period  could  hardly  be  obtained,  it  would  be  impossible  to  supply  the 
proof  required.  .  •  .  This  evidence  as  to  the  maintenance  of  a  fish- 
house  and  engine-house  on  part  of  the  demanded  premises  by  or 
under  authority  of  the  town  or  city  of  Boston  would  have  warranted 
a  jury  in  infen-ing  an  open  and  adverse  possession  of  that  part  by  the 
city,  sufficient  to  constitute  a  disseisin.' 

In  Whitman  v.  /SAaw,  166  Mass.  451  (1896),  the  court  (Lathrop,  J.) 
said :  ''These  are  two  writs  of  entry  to  recover  possession  of  two  par- 
cels of  land  in  that  part  of  Boston,  formerly  Brookline,  and  lying  on 
the  southeasterly  side  of  Brookline  Avenue,  formerly  known  as  the 
Punch  Bowl  road.  .  .  . 

''  The  principal  questions  in  the  case  relate  to  the  admission  in  evi- 
dence of  a  plan  and  field  notes  alleged  to  have  been  made  by  Mather 

1  For  thiB  Maasachasetts  onlinance  annexing  flats  to  the  upland,  see  Com.  v.  Alger, 
7  Cash.  68,  67 .-Ed. 

*  See  Canningham  v,  Davis,  56  N.  E.  Rep.  2  (Mass.  1900);  Bogardns  v.  Trinity 
Chnrch,  4  Sandf.  Ch.  688  ;  Morria  v.  Lessee,  7  Pet.  554  ;  McKinnon  v.  Bliss.  21  N.  Y. 
206  ;  Pendleton  v.  Shaw,  18  Tex.  Civ.  App.  439 ;  Smyth  v.  N.  0.  Canal  Co. ,  98  Fed.  Rep. 
899  ;  Smith  v.  Mclntire,  88  Fed.  Rep.  456  ;  U.  S.  v.  Chavez,  20  S.  0.  Rep.  159.  —  Ed. 
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Withington  in  the  year  1818,  and  to  certain  deeds  supposed  to  refer  to 
this  plan  ;  to  the  testimony  of  several  surve3'or8  in  regard  to  the  aeon- 
racy  of  this  plan  and  by  whom  it  was  made,  and  to  other  plans  based 
upon  it. 

<<  The  plan  itself  has  been  produced  before  us.  It  is  without  doubt  an 
ancient  plan.  It  is  stated  by  the  counsel  for  the  tenants,  in  their  brief, 
that  it  purports  to  show  nearly  one  hundred  acres  of  land,  and  we  as- 
sume this  to  be  so.  It  is  drawn  on  a  scale  of  four  rods  to  an  inch,  and 
this  fact  is  stated  on  the  face  of  it.  It  shows  the  Punch  Bowl  road,  and 
indicates  the  lines  of  the  Brighton  road,  and  of  what  is  now  the  exten- 
sion of  Beacon  Street,  though  the  two  latter  are  not  named,  from  the 
junction  of  the  three  roads ;  the  marshes  between  the  Brighton  road 
and  the  Charles  iKiver;  the  marshes  between  the  roads;  and  the 
marshes  on  the  southeasterly  side  of  the  Punch  Bowl  road  and  the 
creek  which  is  the  southeasterly  boundary  of  the  White  marsh.  It 
further  shows  the  division  of  the  marshes  among  the  several  owners, 
and  the  contents  of  each  lot.  On  the  margin  are  the  names  of  the 
owners  of  marshes  adjoining  the  three  roads,  with  figures  correspond- 
ing to  the  contents  stated  in  the  plan,  and  also  the  amounts  of  land 
under  the  road,  and  in  some  instances  under  the  canal. 

<^The  plan  is  not  dated,  and  does  not  bear  the  name  of  any  sur- 
veyor ;  but  there  was  abundant  evidence  in  the  case  that  it  was  made 
by  Mather  Withington,  who  was  a  surveyor  of  acknowledged  skill  and 
accuracy,  and  who  has  long  since  deceased.  There  was  also  evidence 
from  a  date  in  the  field  notes  that  the  survey  was  made  in  July,  1818. 
The  plan  appeared  by  the  evidence  to  be  well  known  to  survej'ors,  and 
to  have  been  used  and  tested  by  them  in  their  own  surveys ;  and  there 
was  evidence  that  no  earlier  survey  of  the  Brookline  marshes  was 
known. 

^'  It  is  apparent  from  an  inspection  of  the  plan  and  the  evidence  that  it 
related  to  actual  transactions.  It  is  not  to  be  supposed  that  such  a 
plan  was  made  for  amusement  The  Boston  and  Roxbury  Mill  Corpo- 
ration had  authority  to  purchase  land  and  to  build  the  roads  over  the 
marshes.  It  would  be  necessary  to  know  who  were  the  owners  of  the 
marshes,  and  how  much  each  man  owned,  in  order  to  ascertain  to  whom 
compensation  should  be  made.  A  comprehensive  survey  of  the  entire 
tract  would  be  indispensable.  When  we  find  still  extant  a  plan  of  the 
land  and  field  notes  showing  the  measurements,  it  is  a  fair  inference  of 
fact  that  the  surveyor  was  employed  either  by  the  corporation  or  by 
the  marsh  owners,  as  they  were  the  only  ones  interested  in  having  the 
survey  made. 

'  *  We  do  not  find  in  our  reiwrts  any  well  defined  statement  of  the  rule 
in  regard  to  the  admissibility  of  ancient  plans. 

^'  In  Chapman  v.  Edmands^  3  Allen,  512,  an  ancient  plan,  which  was 
in  the  possession  of  the  persons  under  whom  the  demandants  claimed, 
was  held  to  be  admissible  against  them  on  the  ground  that  it  was  a 
declaration  against  their  interest 
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*^  In  Drury  v.  Midland  Railroad^  127  Mass.  571,  581,  a  plan  made 
by  Mather  Withington  in  1816,  and  a  plan  of  the  Blake  estate  made  in 
1805,  were  admitted  in  evidence.  The  original  bill  of  exceptions  states 
that  it  was  not  contended  that  the  Blake  estate  included  any  part  of 
the  estate  in  controversy ;  but  the  evidence  was  offered  for  the  purpose 
of  showing  the  boundaries  between  the  Blake  marsh  and  the  land  of 
one  Clap,  through  whom  the  petitioner  claimed  title,  and  the  position 
of  the  creek.  It  was  held  that  the  evidence  was,  at  least,  competent  as 
tending  to  show  the  position  of  the  creek,  which  governed  the  claims 
of  all  adjacent  proprietors  of  flats,  ^  and  in  that  respect  was  a  common 
boundary  to  many  interested  persons.'  As  to  the  Withington  plan, 
which  covered  the  line  in  dispute,  it  was  said  that  it  ^  seems  to  have 
been  admissible  also  in  rebuttal,  when  accompanied  by  evidence  that  it 
came  from  the  custody  of  those  under  whom  the  respondents  claim  to 
derive  title.' 

*^  We  do  not  understand  that  in  either  of  these  cases  the  court  intended 
to  lay  down  a  general  rule  applicable  to  all  cases  where  the  admissibil- 
ity in  evidence  of  ancient  plans  is  concerned,  for  the  second  case  goes 
beyond  the  first;  and  in  Boston  Water  Power  Co.  v.  HatUon^  132 
Mass.  483,  it  is  apparently  conceded  that  ancient  plans  are  admissible 
npon  the  same  principles  that  ancient  deeds,  although  between  stran- 
gers, are  admissible  when  they  relate  to  actual  transactions.  In  other 
jurisdictions  ancient  plans  have  been  frequently  held  to  be  admissible. 
Qibson  v.  Poor,  21  N.  H.  440 ;  Lawrence  v.  Tennant,  64  N.  H.  532  ; 
Ooodtoin  v.  Jack,  62  Maine,  414;  Bogardus  v.  Trinity  Church, 
4  Sandf.  Ch.  633 ;  8t,  Louis  Public  Schools  v.  Er shine,  31  Mo.  110 ; 
8.*  c.  nom.  The  Schools  t.  Risley,  10  Wall.  91 ;  McOausland  v. 
Fleming,  63  Pcnn.  St  86. 

^'  We  see  no  reason  why  the  same  rule  should  not  obtain  here.  Such 
plans  are  frequently  admitted  in  the  trial  courts,  if  they  throw  light 
npon  the  question  in  dispute.  An  instance  of  this  is  shown  in  Com- 
momwealth  v.  Roxbury,  9  Graj',  451,  458,  459,  where  among  the  maps 
put  in  evidence  are  mentioned  the  map  of  Boston  Harbor  by  Des  Barres, 
in  1775,  and  Mather  Witbington's  plan  of  Roxbury,  in  1794.  The  map 
of  Des  Barres  shows  not  only  what  is  now  known  as  the  harbor,  but 
also  the  Back  Bay,  so  called,  and  the  shores  adjacent.  It  is  now  in 
the  custody  of  the  Secretary  of  the  Commonwealth. 

'*  In  Hathaway  v.  Ecans,  113  Mass.  264,  267,  it  was  said  by  Mr. 
Justice  Devens,  in  speaking  of  ceilain  deeds  which  had  been  admitted 
in  evidence  in  the  court  below :  *  These  deeds  were  objected  to  by  the 
plaintiff  as  res  inter  alios*  If  they  were  more  than  thirty  years  old, 
they  were  admissible  upon  the  ground  that  recitals  in  ancient  deeds 
(under  which  neither  party  to  the  action  claims)  are  competent  evidence 
to  prove  the  location  of  a  disputed  line.  Sparhatck  v.  Paliard,  1  Met. 
95  ;  Morris  v.  Gallanan,  105  Mass.  129.  Nor  can  it  make  an}*  differ- 
ence whether  the  line  so  attempted  to  be  proved  is  the  one  immediately 
in  dispute  between  the  parties,  or  one  from  the  position  of  which  the 
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location  of  tbe  immediately  disputed  line  can  be  determined.'    See  also 
JRandaU  v.  Chase^  183  Mass.  210. 

''  In  Sparhawk  v.  Bullard^  1  Met.  95, 101,  it  was  said  by  Mr.  Justice 
Wilde :  *  Recitals  in  ancient  deeds  are  always  competent  evidence, 
and  are  presumed  to  be  true,  unless  the  contrary'  can  be  made  to 
appear.' 

^^  The  tenants,  however,  contend  that  this  case  is  governed  by  that  of 
Boston  Water  Power  Co.  v.  SarUon^  132  Mass.  483.  As  appears  by 
the  original  bill  of  exceptions  in  that  case,  the  demandant  accepted 
as  correct  the  rule  of  law  that  ancient  plans  were  onlj'  admissible  in 
evidence  when  shown  to  be  made  by  the  procurement  of  the  prede- 
cessors in  title  of  the  parties.  It  then  sought  to  show  that  certain 
^  plottings  for  plans/  so  called  in  the  bill  of  exceptions,  and  field  notes 
of  Mather  Withington,  were  made  by  the  procurement  of  the  prede- 
cessors in  title  of  the  demandant.  The  justice  who  tried  the  case  in  the 
Superior  Court  ^  ruled  that,  for  aught  that  appeared  in  evidence,  said 
plottings  for  plans  and  field  notes  were  irUer  alios,  and  that  there  was 
not  sufficient  evidence  that  said  survey  or  plottings  for  plans  were  ever 
made  by  the  authoritj'  or  procurement  of  said '  predecessors  in  title. 
To  this  ruling  the  demandant  excepted,  as  it  did  also  to  another  ruling, 
which  need  not  be  stated.  Neither  of  these  exceptions  was  argued  in 
this  court ;  but  the  demandant  sought  to  sustain  the  admissibility  of 
the  '  plottings  for  plans'  and  the  field  notes  on  the  ground  that  they 
came  within  the  rule  of  ancient  deeds.  It  was  said  in  the  course  of 
the  opinion :  ^  But  plottings  for  plans  and  field  notes  are  memoranda 
onl^-,  which  may  never  have  been  acted  on.  They  are  preparations  for 
a  transaction  which  may  never  have  taken  place.  The  fact  that  they  are 
so  full  that  plans  could  be  made  from  them  is  not  important ;  they  still 
lack  the  element  which  makes  plans  admissible.' 

*^  It  is  undoubtedly  true  that  a  plot,  map,  or  plan  may  be  so  imperfect 
that  the  judge  presiding  at  the  trial  maybe  justified  in  declining  to 
admit  it.  What  the  so  called  ^  plottings  for  plans '  were  in  tiie  case 
last  cited  we  have  no  knowledge.  The  woi'ds  were  evidently  used  as 
meaning  something  imperfect  and  preliminary.  In  the  case  at  bar,  the 
paper  is  called  a  plan,  is  drawn  to  a  scale,  and,  although  not  signed, 
the  authorship  of  it  is  shown.  ... 

**  Various  exceptions  were  taken  to  questions  put  to  sui've3ors  for  the 
purpose  of  showing  the  accuracy  of  the  plan  in  question,  and  that  the 
plan  corresponded  to  the  field  notes.  Some  of  these  were  waived  at 
the  hearing  before  this  court,  and  others  were  insisted  upon.  The 
question  to  Mr.  Bowditch  as  to  the  contents  of  the  field  notes,  and 
whether  they  related  to  the  White  marsh,  is  objected  to  because  the 
notes  were  not  then  in  evidence.  But  this  was  a  proper  preliminary 
question.  It  was  entirely  competent,  also,  for  the  purpose  of  showing 
the  accuracy  of  the  plan,  to  show  its  use  by  other  surveyors  in  making 
their  own  surveys,  and  they  were  entitled  to  give  their  opinion  upon  it 
as  a  whole,  whether  they  had  resurveyed  the  parcels  in  dispute  or  not 
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^'  It  is  next  contended  by  the  tenants  that  the  plan  and  field  notes 
were  not  produced  from  any  proper  ciistodj*.  They  were  produced  by 
Mr.  Bowditch,  who  testified  that  he  had  had  them  in  his  possession 
since  the  death  of  Mr.  Griggs,  formerly  a  law^^er  in  Boston.  Another 
surveyor  testified  that  he  had  seen  the  plan  in  the  possession  of  Mr. 
Griggs  in  1872.  It  is  of  course  impossible  in  most  instances  to  trace 
documents  or  plans  which  originally  belonged  to  private  persons,  and 
to  follow  them  from  the  custody*  of  one  person  to  another.  It  is  said 
by  Mr.  Stephen :  *  Documents  are  said  to  be  in  proper  custody  if  they 
are  in  the  place  in  which,  and  under  the  care  of  the  person  with  whom, 
they  would  naturally  be ;  but  no  custody  is  improper  if  it  is  proved  to 
have  had  a  legitimate  origin,  or  if  the  circumstances  of  the  particular 
case  are  such  as  to  render  such  an  origin  probable.'  Steph.  Dig.  £v., 
art  88.  So  in  Gibson  v.  jPoor,  21  N.  H.  440,  it  was  held  that  the  fact 
that  an  ancient  plan  is  not  found  in  its  proper  place  only  goes  to  the 
question  of  its  genuineness.  It  was  also  held  that  the  fact  that  an 
ancient  plan  has  no  date  is  immateriaU 

<'  Other  plans  dated  in  1820  and  1823,  and  signed  by  Mather  With- 
ington,  were  admitted  in  evidence,  against  the  tenants'  exception. 
They  represented  certain  lots  in  the  vicinity  of  the  White  marsh,  and 
were  shown  on  the  plan  produced  by  Mr.  Bowditch.  They  came  from 
the  custody  of  one  Crafts,  who,  in  1853,  sold  the  lots  to  one  Dana. 
The  plan  of  1820  showed  a  lot.adjoining  the  White  marsh  on  the  oppo- 
site side  of  the  creek.  The  plan  of  1823  showed  six  lots.  These  lots 
were  drawn  on  the  same  scale,  and  were  identical  with  the  same  lots  as 
shown  on  the  Bowditch  plan*  We  are  of  opinion  that  these  plans  were 
admissible  on  the  preliminary  question  of  the  genuineness  and  accuracy 
of  the  Bowditch  plan. 

**  The  plan  of  Mather  Withington,  dated  July,  1818,  produced  from 
the  papers  of  the  estate  of  Mr.  Ebenezer  Francis,  was  also  admissible 
for  the  same  purpose. 

'^  We  are  of  opinion  that  no  error  is  shown  in  the  admission  of  the  pre- 
liminar}*  evidence ;  and  that  on  this  evidence,  which  comprised  much 
testimony  in  addition  to  that  specificall}'  set  forth  in  this  opinion,  it 
was  competent  for  the  Justice  who  presided  at  the  trial  to  find  that  the 
plan  and  field  notes  were  not  only  ancient,  but  also  genuine  and  accu- 
rate, and  prepared  for  and  used  in  actual  transactions.  The  plan  was 
therefore  properly  admitted  in  evidence,  and  we  see  no  reason  why  the 
field  notes  were  not  also  admissible.  There  was  expert  evidence  that, 
taking  the  field  notes  in  connection  with  the  plan,  the  line  of  the  White 
marsh  included  both  lots.  The  presiding  justice  was  therefore,  so  far 
as  this  part  of  the  case  is  concerned,  warranted  in  finding  for  the 
demandants.''  ^ 

»  See  Pierce  v,  Schram,  58  S.  W.  Rep.  716  (Tex.  Civ.  App.  18W).  — En. 
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The  following  case  gives  a  valuable  illustration  of  the  methods  of 
proof  and  of  legal  reasoning  in  regard  to  ancient  matters,  from  one  of 
the  best  of  American  judges. 

BAEDER  V.  JENNINGS. 
Circuit  Court  of  the  United  States  for  New  Jersey.    1889. 

[imported  40  Fed,  ^.  199.] 

At  law.     In  ejectment. 

On  rule  to  show  caase  why  verdict  should  not  be  set  aside,  and  a  new  trial  granted. 

This  rule  came  on  to  be  argued,  by  agreement  of  the  parties,  before  Mr.  Justice 
Bradley,  at  his  chambers,  city  of  Washington,  11th  February,  1889. 

At  the  trial  of  the  cause  before  Judge  Wales,  at  Trenton,  September  term,  1887,  a 
stipulation  was  made  between  the  parties  as  follows  :  — 

'*  It  is  on  this  28th  day  of  September,  1887,  agreed  by  and  between  the  respective 
attorneys  of  the  above  parties  that  at  the  close  of  the  testimony  both  parties  shall  rest ; 
that  a  pro  forma  verdict  shall  be  taken  for  the  plaintiff ;  that  an  application  for  a  rule 
to  show  cause  why  a  new  trial  should  not  be  had  shall  then  be  made  by  the  defend* 
.ant's  attorney,  which  rule  to  show  cause,  by  consent  of  plaintiff's  counsel,  shall  be 
allowed ;  that  the  attorneys  of  the  respective  parties  shall  each  furnish  to  the  other 
side  a  brief  of  the  points  and  cases  relied  upon,  at  least  20  days  before  the  argument  of 
the  rule,  the  defendant  first  presenting  the  plaintiff  his  briefs,  to  which  the  plaintiff 
shall  reply  ;  that  the  rule  shall  be  ai^ied  at  such  time  and  place  as  shall  be  directed 
by  the  court  upon  the  points  raised  by  the  record,  and  relied  upon  in  the  respective 
briefs  above  mentioned. 

[Signed]  « I.  W.  Caruichael,  Atty.  of  Deft. 

[Signed]  "  Garrison  &  French,  Attys.  of  Plff." 

The  report  of  the  proceedings  shows  that,  after  the  evidence  was  closed,  the  judges 
referring  to  this  stipulation,  charged  the  jury  as  follows,  to  wit :  — 

"  OerUlemen  of  the  Jury :  —  Counsel  on  both  sides  have  come  to  a  stipulation  which 
is  a  very  convenient  one  for  both  you  and  the  oonrt.  You  observe  that  the  case  is  a 
very  intricate  one,  the  testimony  involving  the  examination  of  old  records  and  ancient 
statutes,  —  colonial  statutes,  —  which  the  court  would  have  had  to  make  itself  familiar 
with,  and  give  you  an  opportunity  to  investigate  them  ;  but  counsel  have  come  to  a 
conclusion  to  let  you  render  a  verdict,  and  the  matter  will  be  argued  hereafter  on  a 
motion  for  a  new  trial,  and  the  court  will  decide  whether  your  verdict  will  stand  or  be 
set  aside." 

Thereupon  the  jury  brought  in  a  verdict  for  the  plaintiff. 

The  motion  was  argued  on  the  whole  evidence  in  the  cause,  and  the  question  was 
whether  the  evidence  was  snfficient  to  sustain  the  verdict  in  favor  of  the  plaintiff ;  in 
other  words,  whether  the  rule  to  show  cause  should  be  made  absolute  or  dischai^god. 

Garrison  A  Frtnck  and  P.  L.  Voorhees,  for  plaintiff. 

L  W.  Carmiehael  and  B,  Oumere,  for  defendant. 

Bradley,  Justice.  The  land  for  which  the  action  was  brought,  as  described  in  the 
declaration,  is  a  parcel  of  6  acres  and  61  hundredths  of  an  acre,  situate  on  Long  Beach, 
in  the  township  of  Eagleswood,  in  the  county  of  Ocean,  and  State  of  New  Jersey,  being 
to  the  east  of  the  line  between  East  and  West  Jersey,  bounded  south-easterly  by  the 
Atlantic  Ocean,  and  north-easterly  by  the  line  between  lots  numbered  17  and  18  of  the 
Cox  patent,  as  divided  by  J.  S.  Earl  and  others  in  the  year  1818,  and  being  part  of 
said  lot  No.  18.  The  plaintiff  set  up  two  grounds  of  title :  First,  by  grant  from  the 
proprietors  of  East  Jersey  to  Daniel  Cox  in  1691,  and  deduction  of  title  to  the  plain- 
tiff ;  second,  by  continuous  possession  under  claim  of  title  for  a  long  period  of  time, 
to  wit,  more  than  twenty  years  before  the  defendant  took  possession.  The  defendant 
claimed  title  under  a  warrant  for  10,000  acres  of  land  from  the  proprietors  of  East 
Jersey  to  Charles  £.  Noble,  trustee  for  themselves,  issued  in  1884,  and  a  survey  there* 
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under  to  said  trustee^  dated  March  18,  1886,  duly  returned  and  recorded,  and  a  deed  of 
conveyauce  from  Noble  to  the  defendant.  Of  course,  the  defendant  relies  upon  his 
possession,  and  claims  that  the  plaintiff  must  prove  title  in  herself ;  but  it  is  not  pre- 
tended that  the  defendant  acquired  possession  in  any  other  manner  than  under  the 
said  survey  of  1886,  made  for  the  use  of  the  proprietors.  The  controversy  is  really 
with  them.  The  links  in  the  chain  of  documentary  title  on  which  the  plaintiff  relies 
are  as  follows,  to  wit :  — 

1.  Certain  deeds  of  conveyance  vesting  in  Daniel  Cox  two  shares  of  propriety  in 
East  New  Jersey.  These  deeds  are  :  First.  One  from  Edward  Byllynge,  one  of  the 
original  24  proprietors  of  East  Jersey  (see  Learning  ft  Spicer,  78),  being  a  lease  and 
n>lease  for  one  share,  dated  19th  and  20th  of  March,  2  Jaa.  II.  (1685-86) ;  second,  a 
dee<)  from  the  widow  and  heir  of  William  Gibson,  another  of  the  original  24  proprie* 
tors,  to  Thomas  Cox,  for  one  share,  dated  6th  April,  8  Jas.  II.  (1687),  and  a  deed  from 
RobtTt  West  and  Thomas  Cox  to  Daniel  Cox,  for  the  same  share,  dated  4th  December, 
1  W.  ft  M.  (1689).  These  deeds,  if  duly  authenticated,  show  that  Daniel  Cox  —  who, 
history  tells  as,  was  not  only  a  noted  person  at  court,  being  physician  to  the  queen  of 
James  II.,  and  to  Princess,  afterward*  Queen,  Anne,  but  a  very  prominent  man  in  the 
affairs  both  of  East  and  West  Jersey  —  was  the  owner  of  two  shares  of  propriety  in 
1689.  It  will  be  seen  that  he  disposed  of  them  to  the  West  Jersey  Society  in  1692. 
But  in  the  mean  time  he  made  other  deeds  or  mortgages  affecting  these  shares.  The 
records  show  that  he  conveyed  the  first  share,  purehased  from  Byllynge,  to  one  Samuel 
Btancliff,  in  April,  1687,  and  that  Stancliff  got  ont  a  warrant  for  10,000  acres  of  land 
upon  it,  but  whether  he  ever  procured  surveys  therefor  is  not  shown.  It  would  seem 
that  this  conveyance  was  by  way  of  security  or  mortgage,  and  that  the  share  was  recon* 
veyed  to  Daniel  Cox  ;  for,  in  January,  1690-91,  Cox  conveyed  the  same  share  to  John 
Hyde  and  John  Haskins  by  way  of  mortgage  ;  and  they  joined  him  in  releasing  it  to 
the  West  Jersey  Society,  in  March,  1692,  soon  after  the  conveyance  of  his  property  in 
America  to  that  association,  as  will  presently  be  mentioned.  The  other  ahare,  derived 
from  the  Gibson  estate,  was  also  mortgaged  by  Daniel  Cox  to  Robert  West  and  Benja- 
min Wetton,  by  lease  and  release,  dated  5th  and  6th  of  June,  2  W.  ft  M.  (1690)  ;  and 
these  persons  joined  him  in  a  quitclaim  to  the  West  Jersey  Society,  in  Maroh,  1693. 
The  recoi'ds  and  certified  copies  of  all  these  conveyances  were  produced  in  evidence  on 
the  trial.  The  objections  to  their  reception  will  be  noticed  hereafter.  Meanwhile  it 
is  pertinent  to  observe  here  that  they  were  recognized  by  the  proprietors  of  East  Jersey, 
as  will  presently  appear. 

2.  The  next  link  in  the  plaintiff's  chain  of  title  is  a  snnrey  to  Doctor  Daniel  Cox, 
returned  and  entered  October  7,  1691,  for  2,400  acres  of  meadow  at  Little  Egg  Harbor 
beach,  which  it  is  conceded  embraces  the  premises  in  question.  The  plaintiff  first  in- 
troduced a  resolution  of  the  council  of  proprietors,  adopted  May  20, 1690,  as  follows :  — 

"  Forasmuch  as  this  board  is  given  to  nnderetand  by  the  surveyor  general  tliat  there 
is  at  least  24,000  acres  of  meadow  at  Bamegat,  it  is  therefore  agreed  and  ordered  that 
each  propriety  have  allotted  to  it  1,000  acres  of  the  said  meadow,  and  that  warrants  be 
granted  to  each  proprietor,  and  such  other  person  or  persons,  their  equal  quantity, 
according  to  each  one's  proportional  share  in  a  propriety  as  they  now  hold,  when 
desired,  and  that  all  the  upland  a^oining  to  the  said  meadows  be  granted  to  such  of 
the  said  proprietors  as  desire  the  same,  provided  it  join  their  own  meadow.*' 

Several  of  the  proprietors  availed  themselves  of  this  resolution,  and  took  up  lands 
at  the  Bamegat  meadows  and  on  Little  Egg  Harbor  beach,  and  took  patents  therefor. 
Four  of  these  patents  were  produced  in  evidence,  <—  one  to  Peter  Somans,  dated  24th 
May,  1690,  for  6,800  acres,  partly  on  the  beach ;  one  to  A.  Gordon,  of  same  date, 
for  about  4,000  acres,  embracing  8  miles  of  the  beach  ;  one  to  Thomas  Hart ;  and  one 
to  William  Dockwra,  —  all  including  portions  of  the  beach  in  continuous  tracts.  The 
tenor  of  the  survey  to  Dr.  Cox  is  as  follows,  to  wit :  — 

"  By  warrant  from  the  proprietors  of  East  New  Jersey,  dated  May  20,  1600,  sur- 
Teyed  and  laid  ont  for  Doctor  Daniel  Cox  (in  right  of  two  proprieties),  two  thousand 
four  hundred  acres  of  meadow  and  upland  at  Bamegat,  in  two  tracts  :  The  first  on  the 
beach  of  Little  Egg  Harbor,  beginning  at  the  north  side  of  the  mouth  or  opening  of 
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the  harbor  on  the  point  of  the  beach,  or  the  beginning  of  the  partition  line  betwixt 
East  and  West  Jersey,  and  running  northeasterly,  as  the  beach  goes,  six  miles,  more  or 
less,  to  Peter  Soman's  line  in  length,  and  from  the  sea  to  the  bay  in  breadth,  including 
all  the  meadows  and  islands  adjoining  on  the  side  of  the  main  channel  of  the  sound  or 
bay,  bounded  east  by  the  sea,  south  by  Little  Egg  Harbor,  west  by  the  channel  of  the 
bay,  north  by  Peter  Soman's.  The  other  tract  on  the  main  side  of  the  bay,  opposite 
to  the  last-mentioned  tract,  beginning."  etc.  (describing  the  same).  "  Also  five  hun- 
dred acres  of  land  at  Wickatunk,  which  is  his  lot  there,  being  numbered  twenty-three, 
beginning,"  etc.  (describing  the  same).  "  Also  five  hundred  acres  of  Topenenny,  which 
is  his  lot  there,  being  number  eleven,  beginning,"  etc.  (describing  the  same).  "Also 
a  home  lot,  being  24  chains  in  length,  and  12  chains  in  breadth,  bounded  northwest  by 
land  unsurveyed,  northeast  by  Thomas  Wame,  southeast  by  Robert  Barclay,  southwest 
by  a  highway. 

[Signed]  "John  Bahclat. 

This  survey  has  an  entry  in  the  mai^n,  as  follows,  to  wit :  **  Entd.  7  Oct.  1691. 
It  is  objected  that  there  is  no  proof  that  John  Barclay  was  a  deputy  surveyor  in  1690 
or  1691.  It  is  hardly  credible  that  a  man  of  his  high  position,  a  son  of  the  then  recent 
governor,  Robert  Barclay,  himself  identified  largely  and  in  many  ways  with  the  propri- 
etary affairs,  a  member  of  the  council,  and  afterwards  appointed  surveyor  general 
(April,  1692),  would  have  ventured  to  act  as  a  deputy  surveyor  if  he  had  not  been  duly 
authorized  so  to  do.  It  is  hardly  credible  that  the  council  of  proprietors  would  have 
allowed  his  surveys  (and  there  are  great  numbers  of  them)  to  have  remained  on  their 
records  without  some  protest,  if  he  had  not  held  a  commission  as  deputy  surveyor.  I 
think  that  they,  and  all  claiming  under  them,  are  estopped  from  denying  his  author- 
ity. We  have  the  positive  testimony  of  the  historian,  William  A.  Whitehead,  Esq., 
in  his  "Contributions  to  the  Early  History  of  Perth  Aniboy"  (page  42),  that  in 
January,  1688,  John  Barclay  was  appointed  deputy  surveyor  under  George  Keith,  and 
succeeded  him  as  surveyor-general,  April  6,  1692.  His  appointment  as  deputy,  it 
seems,  was  not  recorded,  and  has  been  lost  in  the  200  years  which  have  since  inter- 
vened. But  I  cannot  think  that  this  should  vitiate  his  surveys.  I  have  no  hesitation 
in  holding  that  he  was  a  regular  deputy  surveyor  of  the  proprietors  when  he  made  the 
survey  in  question. 

Kor  have  I  any  greater  hesitation  in  holding  that  it  will  be  presumed  that  a  warrant 
was  issued  as  recited  in  the  survey.  No  warrant  was  produced  on  the  trial,  and  that 
was  made  a  ground  of  objection  to  the  survey.  That  there  was  such  a  warrant  is  evi- 
denced by  the  recital.  This  is  presumptive  proof  of  the  fact,  not  to  be  questioned  at 
this  late  day  without  some  evidence  to  the  contrary. 

Some  suspicion  is  sought  to  be  cast  on  the  book  in  which  the  survey  is  recorded. 
Book  0.  This  is  veiy  strange  indeed.  Hundreds  of  surveys  are  only  to  be  found  in 
this  book.  It  is  of  public  consequence  to  the  citizens  of  New  Jersey  that  it  should  be 
carefully  preserved.  In  the  schedules  annexed  to  the  Elizabethtown  bill,  the  propri- 
etors themselves  largely  refer  to  it  as  the  authority  for  many  of  the  snrveys  which  they 
cited  as  evidence  of  their  acts  of  ownership,  and  of  submission  to  their  claims  as 
proprietors,  over  the  lands  in  dispute  in  that  case.  Book  O  and  Book  2  of  Surveys  are 
very  important  records,  and  a  transcript  of  them  should  be  deposited  in  the  office  of 
the  secretary  of  state  at  Trenton.     It  is  strange  that  it  has  never  been  done. 

But  supposing  the  survey  genuine  and  authentic,  and  made  by  a  proper  officer,  it  is 
still  objected  that  it  is  insufficient  to  vest  the  title  in  Daifiel  Cox  without  a  patent ; 
and  no  patent  was  produced.  It  is  conceded  that  no  patents  have  been  issued  since 
the  surrender  of  government,  in  1702  ;  the  titles  granted  since  then  all  resting  on  the 
surveys  alone.  If  a  patent  was  necessary  before,  why  is  it  not  necessary  since  ?  No 
law  was  ever  passed  to  dispense  with  a  patent ;  yet  no  one  supposes  that  it  is  neces- 
sary, in  order  to  perfect  the  title.  It  is  merely  a  question  of  regulation.  A  patent,  it 
is  true,  is  authentic  evidence  of  a  title  ;  but  it  is  the  survey  and  return  that  segregate 
the  land  from  the  common  domain.  Daniel  Cox  was  one  of  the  proprietors,  owning 
one-twelfth  of  the  whole  province.  His  title,  therefore,  was  already  perfect.  Tha 
survey  and  return  were  sufficient  to  segregate  the  lands,  and  set  them  apart  to  his  nae. 
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See  the  observations  of  Chief  Justice  Kirkpatrick  in  Arnold  r.  Mtmdy,  1  Halst  67-69. 
Perhaps  a  non-compliance  with  the  regulations  might  hare  authorized  the  board  of 
proprietors  within  a  reasonable  time,  to  vacate  and  set  aside  the  survey  in  a  regular 
way  ;  but,  until  thus  set  aside,  it  seems  to  me  it  stands  good.  A  survey  made  by  a 
regular  deputy  surveyor,  an  officer  of  the  proprietors,  returned  to  their  office,  and  duly 
entered  in  their  books  without  objection  (as  this  was),  has  always  been  deemed  a  good 
title  in  New  Jersey.  A  statute  was  passed  on  the  5th  of  June,  1787,  declaring  "  that 
any  survey  made  of  any  lands  within  either  the  eastern  or  western  division  of  the 
proprietors  of  the  State  of  New  Jersey,  and  inspected  and  approved  of  by  the  general 
proprietors,  or  council  of  proprietora  of  such  division,  and  by  their  order  or  direction 
entered  upon  record  in  the  secretary's  office  of  this  State,  or  in  the  surveyor-general's 
office  in  such  division,  shall,  from  and  after  such  record  is  made,  preclude  and  forever 
bar  such  proprietors  and  their  successors  from  any  demand  thereon,  any  plea  of  defi- 
ciency of  right  or  otherwise  notwithstanding."  Revision  N.  J.  p.  599,  §  3.  It  is 
contended  that  this  act  is  not  retrospective,  and  does  not  apply  to  surveys  made  prior 
to  its  passage,  and  would  be  unconstitutional  if  it  did.  If  it  doea  not  apply  to  surveys 
made  and  recorded  before  its  passage,  it  would  be  of  little  use.  In  terms,  it  applies  to 
all  surveys  ;  and  the  evil  to  be  remedied  related  to  past  as  well  as  future  surveys.  The 
previous  section  of  the  same  act,  making  30  years'  actual  possession,  under  certain 
circumstances,  a  bar  to  all  prior  locations,  is  careful  to  give  to  parties  6  years  to  sue 
after  the  passage  of  the  act  That  section  was  certainly  intended  to  be  retrospective, 
and  yet  it  is  couched  in  no  more  absolute  terms  than  the  section  under  consideration. 
As  to  the  allegation  that  a  reti-oepective  effect  given  to  the  act  would  make  it  uncon- 
stitutional, an  obvious  answer  is  that  the  constitution  of  New  Jei*sey  had  no  provision 
on  the  subject,  and  the  Constitution  of  the  United  States  had  not  yet  been  adopted 
when  the  act  was  passed.  In  my  opinion  the  survey  produced  was  sufficient.  After  200 
years,  it  must  be  presumed  that  a  survey  regiilarly  entered  on  the  books  of  the  proprie- 
tors, and  never  objected  to  by  them,  was  entered  with  their  consent  and  approbation. 

8.  The  next  link  in  the  chain  of  the  phuntiffs  title  is  the  conveyance  of  the  land 
described  in  the  survey  of  October,  1691,  by  Daniel  Cox  to  the  West  Jersey  Society. 
This  is  proposed  to  be  shown  by  certified  copies  of  several  deeds  offered  in  evidence  for 
that  purpose.  Daniel  Cox  had  become  a  large  proprietor  of  West  New  Jersey,  and 
was  governor  of  that  colony,  and  was  invested  with  the  powers  of  government  therein. 
That  colony  was  divided  into  hundredths,  of  which  Cox  held  20,  besides  large  tracts  of 
land  which  had  been  segregated,  and  large  colonial  interests  in  other  parts,  Minisink, 
etc.  In  the  beginning  of  1692,  Cox  disposed  of  all  these  vast  proprieties  to  an  associa- 
tion of  some  70  different  persons,  to  be  held  in  1,600  shares,  distributed  among  the 
parties  according  to  their  respective  interests.  By  deeds  dated  the  4th  day  of  March, 
1691-92,  he  conveyed  to  Jonathan  Greenwood  and  Peter  Guyon,  to  the  use  of  the 
shareholders,  all  his  proprietary  rights,  and  all  his  pro|)erty  in  West  Jersey  and  in 
Minisink,  and  his  two  proprietary  rights  in  East  Jersey,  besides  other  property  speci- 
fied, and  concluding  with  general  words  conveying  "all  his,  the  said  Daniel  Cox's 
parcells  and  tracts  of  land  known  by  the  name  oT  'towne  lots,*  situated  and  being  in 
or  near  Gloucester  towne  and  Egg  Harbor,  in  West  Jersey,  aforesaid,  and  all  other  the 
lands,  tenements,  and  hereditaments  in  America  whatsoever  of  him,  the  said  Daniel 
Cox,  whereof  or  whereon  he,  the  said  Daniel  Cox,  or  any  other  person  or  persons  in 
trust  for  him  or  to  his  use,  is  or  are  standeth  or  stand  seized  of  any  estate,"  except 
certain  lands  referred  to,  not  connected  with  this  controversy.  By  a  deed  of  the  same 
date  (March  4,  1691-92),  not  offered  in  evidence,  but  constituting  an  important  docu- 
ment in  the  public  political  history  of  New  Jersey,  Daniel  Cox  granted  and  conveyed 
to  the  same  persons  the  right  and  powers  of  government  in  West  New  Jersey.  (These 
two  deeds  are  copied  in  the  New  Jersey  Archives,  vol.  2,  pp.  41,  64. )  By  another 
deed  executed  in  the  following  January  (1692-93),  Daniel  Cox  released  to  the  same 
parties  a  certain  charge  reserved  in  the  first  deed  on  one-third  of  the  property,  as 
security  for  part  of  the  purchase  money,  and  conveyed  to  them  4,000  acres  of  land  in 
West  Jersey,  part  of  a  tract  which  had  been  reserved  by  John  Fenwick  to  himself,  and 
an  additional  half  propriety  in  East  Jersey,  which  had  been  conveyed  to  him  (Cox)  by 
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Robert  West.  The  associates  to  whom  Cox  thus  coureyed  his  interests  assumed  the 
powei's  of  goverument  over  West  Jerse}',  appointed  the  governor,  made  regulaticus 
about  the  management  of  their  affaira,  the  conveyance  of  their  lands,  etc  '  (See  their 
Ai'ticles  of  Agreement,  copied  in  New  Jersey  Archives,  vol.  2,  p.  73,  which  is  an  his- 
torical document.  A  certified  copy  of  these  articles  was  produced  in  evidence. )  They 
appointed  a  standing  committee  to  act  for  the  body,  consisting  Urst  of  eleven,  after- 
wards of  nine,  persons.  They  acted  and  were  treated  as  a  corporation.  They  were 
certainly  a  corporation  de  /ado,  and  *I  think  a  cor^ioration  de  jure  ;  as  much  so,  and 
with  as  much  authority,  as  the  proprietors  of  East  New  Jersey,  whose  corporate 
capacity  has  never  been  questioned.  Exercising  the  powers  of  government,  they  were 
a  law  unto  themselves,  and  a  corporation  of  mere  right.  They  were  treated  this  way 
by  the  proprietors  of  Elast  Jersey,  in  respect  to  their  ownership  of  the  two  and  one-half 
proprieties  of  that  province  which  they  had  purchased  from  Daniel  Cox.  In  1745  the 
proprietors  of  East  Jersey  filed  a  bill  in  the  court  of  chancery  of  the  province  against  a 
large  number  of  persons  in  the  vicinity  of  Elizabethtown,  who  claimed  certain  lands 
adverse  to  the  proprietors,  which  bill  was  called  the  "Elizabethtown  Bill,"  already 
referred  to  ;  and  the  West  Jersey  Society  is  one  of  the  most  prominent  of  the  parties 
complainant  in  this  bill,  being  named,  in  the  order  of  dignity,  next  after  the  Earl  of 
Stair  and  the  Fenns.    The  bill  commences  thus  :  — 

**  To  his  JExcellejicy,  Lewis  Morris,  Captain  General  and  Oovemor,  etc. :  Humbly 
complaining,  show  unto  your  excellency  your  orators,  John,  earl  of  Stair,  John  Penn, 
Thomas  Penn,  Richard  Penn  [John  Child,  Levy  Ball,  Francis  MinshuU,  Joseph  Mico, 
Henry  Greenaway,  and  Thomas  Knap,  in  behalf  of  themselves  and  other  proprietors  of 
the  eastern  division  of  New  Jeraey,  commonly  called  and  known  by  the  name  of  the 
*  New  Jersey  Society '],  Samuel  Neville,"  —  and  about  20  others,  describing  themselves 
as  "general  proprietors  of  the  eastern  division  of  New  Jersey,  in  behalf  of  themselves  and 
the  rest  of  the  general  proprietora  of  the  said  eastern  division  of  New  Jersey."  Those 
in  brackets  are  the  committee  of  the  West  Jersey  Society,  called  in  the  bill  the  *'  New 
Jersey  Society."  Their  title  to  the  two  and  one-half  shares  of  propriety  before  referred 
to  is  set  forth  in  the  bill,  and  in  Schedule  2  thereto  annexed.  In  the  bill  they  say  as 
follows,  to  wit :  — 

"  And  your  orators,  John  Child,  Levy  Ball,  Francis  MinshuU,  Joseph  Mico,  Henry 
Greenaway,  and  Thomas  Knap,  in  behalf  of  themselves  and  the  rest  of  those  called  the 
'New  Jersey  Society,'  do  show  unto  your  excellency  that,  by  sundry  mean  conveyances 
under  the  said  Edward  Billing,  William  Gibson,  and  Robert  West,  they  stand  seized 
of  and  entitled  in  fee-simple  unto  the  whole  of  those  two  proprieties,  or  24th  parts  of 
East  New  Jersey  aforesaid,  formerly  belonging  to  the  said  Edward  Billing  and  William 
Gibson,  and  to  one-half  of  that  propriety  or  24th  part  fonnerly  belonging  to  Robert 
West."  And  they  refer  to  said  Schedule  No.  2  for  the  derivation  of  title  to  the  said 
two  and  one-half  proprieties,  which  exhibits  the  same  deeds  of  conveyance  through 
Daniel  Cox  before  referred  to.  This  presentation  of  title  is  binding  as  an  admission, 
both  on  the  West  Jersey  Society  and  on  the  proprietora  of  East  Jeraey,  and  effectually 
disposes  of  the  objections  to  the  title  of  Daniel  Cox  to  those  proprietary  shares  in  1690 
and  1691,  when  the  survey  of  the  Bamegat  or  Little  Egg  Harbor  beach  was  made  to 
him.  The  West  Jersey  Society,  or,  as  sometimes  called,  the  "West  New  Jersey 
Society,"  and  the  "  New  Jersey  Society,"  long  held  immense  tracts  of  land  in  West 
Jeraey,  as  well  as  considerable  tracts  in  East  Jeraey,  and  a  gfcat  many  titles  aro 
dependent  upon  their  deeds  of  conveyance.  It  is  too  late,  at  the  present  day,  to  doubt 
of  the  corporate  or  qjuisi  corporate  capacity  of  this  association,  and  its  power  to  sell 
and  dispose  of  its  lands  by  its  corporate  officers.  It  has  been  recognized  by  the  legisla- 
ture of  New  Jersey.  Near  the  close  of  the  Revolutionary  war,  on  the  5th  of  October, 
1781,  the  legislature  passed  an  act  for  the  protection  of  its  property,  entitled  "  An  act 
for  nesting  the  powera  of  agency  for  the  West  Jersey  Society  in  Joseph  Reed,  esquire, 
one  of  the  said  society."    The  preamble  of  the  act  is  as  follows  :  — 

"  Wliereas,  the  said  Joseph  Reed  hath,  by  his  petition,  represented,  that  on  or 
about  the  4th  April,  1692,  Sir  Thomas  Ijine,  knight,  Michael  Watts,  esquire,  and 
divera  other  pei'sons,  then  residing  in  the  kingdom  of  Great  Britain,  associated  together 
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by  the  name  of  the  '  West  Jersey  Society,'  for  the  purpose  of  locating  and  improving 
lands  in  North  America,  and  did  accordingly  purchase  of  Doctor  Daniel  Cox  divers 
lands,  tenements,  and  rights  or  propriety  in  West  Jersey,  East  Jersey,  Pennsylvania, 
and  New  England,"  etc. 

The  act  then  gives  power  to  Reed  to  protect  the  society's  property,  to  rent  it,  etc., 
for  the  period  of  seven  years,  unless  he  should  sooner  be  superseded  by  another  agent. 
This  was  rendered  necessary  from  the  fact  that  many,  if  not  most,  of  the  associates 
resided  in  Great  Britain,  and  could  not  look  after  their  intei-ests  during  the  coutiiiu- 
auce  of  the  war.  It  appears  by  the  articles  of  association  of  the  society,  and  the 
instance  of  the  Elizabethtown  bill,  that  the  society  acted  by  its  president  or  vice- 
president  and  standing  committee,  which  was  annually  elected. 

4.  On  the  1st  of  February,  1749-60,  the  West  Jersey  Society,  acting  by  its  presi- 
dent, vice-president,  and  committee,  executed  a  power  of  attorney  to  Henry  Lane  and 
Lewis  Johnston,  authorizing  them  and  either  of  them  tasell  and  dispose  of  its  lands  in 
New  Jersey,  and  do  other  acts  specitied  in  the  power.  This  paper  was  executed,  not 
only  under  the  hands  and  seals  of  the  officers,  but  under  the  common  seal  of  the 
society.  Its  execution  was  duly  proved  by  John  Stephenson,  the  subscribing  witness, 
before  the  lord  mayor  of  London,  and  was  duly  reconled.  I  consider  it  a  cori)orate 
document,  duly  executed  by  the  society,  under  its  corporate  seal,  and  by  itft  usual 
officers. 

5.  The  next  link  in  the  plaintiff's  chain  of  title  is  a  deed  for  the  Cox  survey  from 
the  West  Jersey  Society,  executed  by  their  said  attorn t^ys,  Lane  and  Johnston,  to 
James  Haywood,  and  dated  April  1,  1751.  The  execution  of  this  deed  was  acknowl- 
edged by  one  of  the  attorneys  before  the  Honorable  James  Alexander.  It  is  objected 
that  both  of  the  attorneys  should  have  acted.  The  testimonium  clause  shows  that  they 
did,  but  only  one  acknowledged  the  execution.  This  was  sufficient,  as  the  power  to 
sell  was  conferred  upon  both  or  either,  of  them.     The  title  then  proceeds  as  follows :  — 

6.  A  deed  of  conveyance  of  the  same  property,  dated  March  26,  1762,  from  James 
Haywood  to  20  different  persons,  including,  among  others,  John  Monro,  Edward  Tom- 
kins,  John  Leonard,  William  Newbold,  Anthony  Sykes,  Benjamin  Gibbs,  and  John 
Chapman.  (A  certified  copy  of  this  deed  was  produced,  showing  it  to  have  been  regu- 
larly acknowledged  and  recorded  in  the  office  of  the  secretary  of  state.  May  30,  1762.) 

7.  A  deed  from  John  Chapman  to  Joseph  Newbold,  dated  October  8,  1772,  for  one- 
half  of  his  one-twentieth  interest  in  said  lands,  and  to  Caleb  Shreve  for  one-fourth  of 
said  twentieth.  (This  deed  was  not  produced,  but  is  recited  in  the  deed  from  William 
and  Clayton  Newbold  and  others  to  Samuel  Deacon  and  Simeon  Haines,  hereafter 
stated.) 

8.  A  quitclaim  deed  from  Benjamin  Gibbs  to  his  co-tenants,  dated  December  20, 
1775,  for  his  one-twentieth  of  said  lands  ;  so  that  the  shares  held  in  common  became 
19  in  number,  instead  of  20.  (This  deed  was  not  produceil  on  the  trial,  but  is  recited 
in  a  certain  deed,  which  was  produced,  from  George  Sykes  to  Thomas  P.  Sherborne,  Jr., 
for  a  portion  of  lot  No.  18,  set  off  to  John  Leonard  in  the  proceedings  in  partition 
hereinafter  8tate<l.) 

9.  Will  of  Joseph  Newbold,  dated  27th  March,  1790,  proved  19th  May,  1790, 
devising  his  interest  to  Clayton  Newbold  ;  and  will  of  said  Clayton  Newbold,  dated 
26  May,  1808,  proved  18th  September,  1812  ;  devising  the  same  to  William  and  Clay- 
ton Newbold.  Also  the  devolution  by  descent  of  Caleb  Shreve's  interest  to  his  chil- 
dren and  heirs-at-law ;  to  three  of  whom,  Benjamin,  Caleb,  and  Beuben,  the  others 
released  their  interest. 

10.  Proceedings  in  partition  for  the  division  of  the  Daniel  Cox  survey  among  the 
said  19  shares  ;  said  partition  being  executed  on  the  1st  of  December,  1818,  by  John 
Collins,  Jr.,  Charles  F.  Lott,  and  Joshua  S.  Earle,  appointed  commissioners  for  that 
purpose  by  Hon.  William  Bossell,  second  justice  of  the  supreme  court  of  New  Jersey, 
on  the  18th  of  June,  1818,  on  the  application  of  Samuel  Sykes,  one  of  the  heirs  of 
Anthony  Sykes,  deceased  ;  which  commissioners  made  their  report  on  the  9th  day  of 
December,  1818,  and  on  the  12th  of  the  same  month  the  said  report  was  presented  to 
the  said  justice,  and  by  him  ordered  to  be  filed  in  the  clerk's  office  of  the  supreme 
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court  at  Trenton,  and  the  same  was  filed  accordingly,  together  with  a  map  thereto 
annexed,  showing  the  several  parcels  into  which  the  said  commissioners  divided  the 
said  lands.  Kone  of  the  proceedings  in  said  partition  were  produced  on  the  trial,  ex- 
cept a  duly  certified  copy  of  the  conimissionen'  report  and  map,  and  the  order  of  the 
judge  indorsed  thereon,  declaring  that  he  had  examined  the  within  report,  and  direct- 
ing the  same  to  be  filed  as  aforesaid,  and  a  statement  of  the  expenses  of  said  partition, 
it  being  alleged  that  the  other  proceedings  could  not  be  found.  This  partition  was 
cited  and  referred  to  in  several  deeds  for  various  portions  of  the  Cox  survey,  given  in 
evidence  for  that  purpose.  In  this  partition,  the  lines  of  division  between  the  several 
portions  into  which  the  tract  was  divided,  extended  across  the  tract  from  southeast  to 
northwest,  and  the  several  portions  were  numbered  from  1  to  19,  beginning  at  th« 
north  end,  and  extending  southwesterly  to  the  old  inlet  of  Little  Egg  Harbor.  Lot 
No.  18,  containing  194  acres,  was  the  last  lot  bounding  on  the  ocean.  No.  19  (still 
further  south)  was  bounded  bji  the  inlet.  All  the  lots  extended  back  to  the  channel 
of  Little  Egg  Harbor  bay.  Lot  No.  18  fell  to  the  share  of  John  Chapman,  then  (in 
1818)  belonging,  one-half  thei-eof  to  William  and  Clayton  Newbold,  and  one-quarter 
thereof  to  Benjamin,  Caleb,  and  Reuben  Shreve.  William  and  Clayton  Newbold 
claimed  the  remaining  fourth  of  that  share  by  yirtne  of  paying  the  share  of  the  ex- 
penses due  from  it,  no  one  appearing  to  claim  the  same,  or  to  pay  said  expenses.  The 
judge  had  power,  by  the  law,  to  oi'der  a  sale  of  any  share  whose  owner  failed  to  pay  a 
proportionate  part  of  the  expenses,  and  one  or  more  of  such  sales  seem  to  have  been 
made. 

After  this  partition  the  next  links  in  the  plaintiff's  chain  of  title  were  — 

11.  A  deed  dated  4th  March,  1823,  from  William  and  Clayton  Newbold,  and  Ben- 
jamin, Caleb,  and  Reuben  Shreve,  to  Samuel  Deacon  and  Simeon  Haines,  for  the  one 
half  of  the  John  Chapman  share  owned  by  the  Newbolds,  and  Uie  one  fourth  owned  by 
the  Shreves ;  and  another  deed  of  same  date  from  William  and  Clayton  Newbold  to 
said  Deacon  and  Haines  for  all  their  right,  title,  and  interest  in  the  remaining  fourth.' 
(The  originals  of  these  deeds  were  produced,  duly  acknowledged.)  The  first  contains  a 
recital  of  the  deed  from  John  Chapman  to  Joseph  Newbold  and  Caleb  Shreve,  dated 
October  8,  1772,  before  referred  to  ;  and  of  the  partition  just  described,  and  the  allot- 
ment of  lot  No.  18  to  the  representatives  of  John  Chapman. 

12.  A  deed  dated  81st  May,  1823,  from  Samuel  Deacon  and  Simeon  Haines  to 
William  Elliott,  George  Armitage,  John  Kenworth,  Marine  Tyler  Wickham,  Charles 
Eaton,  and  Joseph  Few  Smith,  conveying  the  said  three  fourths  and  one  fourth  of 
the  John  Chapman  lot  (Nu.  18).  (The  original  of  this  deed  was  produced,  duly 
acknowledged. ) 

13.  A  deed  dated  20th  May,  1824,  for  the  same  lot.  No.  18,  from  the  last-named 
grantees  (who  are  declared  to  hold  in  trust  for  the  Long  Beach  Sea-Shore  Company)  to 
George  Armitage,  Marine  Tyler  Wickhnm,  and  James  Buker,  in  trust  for  the  uses  and 
purposes  declared  in  certain  articles  of  association  of  the  said  company  annexed  to  the 
deed,  and  signed  by  the  grantors  and  various  other  persons.  (The  original  of  this 
deed  was  produced,  duly  acknowledged. )  The  articles  declare  that  the  association  was 
foiiiied  for  the  purpose  of  keeping  a  house  of  public  entertainment  on  the  southernmost 
end  of  Long  Beach,  in  the  county  of  Monmouth. 

14.  A  deed  dated  4th  May,  1827,  from  M.  T.  Wickham  and  James  Baker,  surviving 
tnistees,  to  Jacob  Alter,  for  the  same  property,  described  as  "all  that  tract  or  piece  of 
land,  with  the  buildings  and  improvements  thereon  ererted  (distinguished  by  lot  No. 
18  in  a  certain  plan  or  map  of  a  lai^r  tract  of  land  known  by  the  *  Southwesterly  part 
of  Long  Beach'),  situate  in  Monmouth  county,  in  the  State  of  New  Jersey,  containing 
about  194  acres,  be  the  same  more  or  less."  The  deed  recites  that  the  requisite  ma- 
jority of  the  shareholders  of  the  association  were  in  favor  of  selling  the  house,  land,  and 
all  other  property  of  the  company  at  public  sale  at  a  time  named,  unless  previously 
dl8])osed  of  at  private  sale,  and  that  the  company  should  be  dissolved  ;  and  that  it  was 
sold  at  auction  accordingly  to  James  Alter  for  the  sum  of  |1,7{>0.  (The  original  of 
this  deed  was  produced,  duly  acknowledged. ) 

15.  A  deed  dated  5th  May,  1827,  from  Jacob  Alter  to  Marine  Tyler  Wickham^ 
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CoroeliuB  Steyensoii,  John  Moore,  George  Wilson,  James  Baker,  and  Thomas  Stroud, 
as  tenants  in  common  in  fee,  conveying  the  same  property.  (Original  produced,  duly 
acknowledged. ) 

16.  Various  deeds  and  proceedings  in  partition,  by  which  the  title  of  the  last  six 
grantees  was  conveyed  and  transfeiTed  (or  claimed  to  be  so)  to  James  Burk,  to  wit : 
(1.)  A  deed  from  James  Stroud  to  Burk,  dated  7th  April,  1885,  for  his  (Stroud's)  one 
sixth  part  of  said  property.  (Original  produced,  duly  acknowledged. )  (2.)  A  deed 
from  Cornelius  Stevenson  to  Burk,  dated  81st  December,  1835,  for  his  (Stevenson's) 
one  sixth.  (Original  produced,  duly  acknowledged. )  (8.)  A  deed  from  the  adminis- 
trator of  M.  T.  Wickham  to  said  Burk,  dated  16th  November,  1885,  for  Wickham's 
sixth  part.  (Original  produced,  duly  acknowledged.)  This  deed  recites  the  order  and 
proceedings  of  the  orphans'  court  of  Monmouth  county  for  the  sale  of  the  laud  to  pay 
debts  ;  but  the  order  itself  was  not  produced,  and  for  this  cause  the  deed  was  objected 
to.  (4.)  A  deed  dated  Ist  May,  1837,  from  commissioners  appointed  to  make  parti- 
tion of  said  property  among  the  said  six  shares,  conveying  the  whole  property  to  said 
Burk.  (Original  produced,  duly  acknowledged.)  The  deed  recites  the  proceedings 
and  orders  of  three  judges  of  the  court  of  common  pleas  of  Monmouth  county  for  the 
partition  and  sale  of  the  land  ;  but  the  soid  proceedings  and  orders  were  not  produced, 
and  for  this  reason  the  deed  was  objected  to.  Burk  is  shown  to  have  had  a  tenant  in 
the  property  by  the  name  of  William  Ivins,  in  1885,  or  about  that  time,  down  to 
about  1889. 

Tlie  next  muniment  of  title  is  — 

17.  A  dee<l  dated  28th  June,  1839,  from  James  Burk  to  David  Good,  for  the  entire 
property.     (Original  produced,  duly  acknowledgeil.) 

18.  David  Good  died  in  June  or  July,  1840,  leaving  a  widow  and  three  children, 
his  heirs-at-law,  namely,  Rachel  Ann,  wife  of  Charles  Baeder,  the  now  plaintiff ;  Ma- 
tilda, wife  of  Jonas  Bowman  ;  and  John  S.  Good.  The  title  of  the  other  heirs  was  duly 
conveyed  to  the  plaintiff  by  various  mesne  conveyances,  the  originals  of  which  were 
produced,  duly  acknowledged,  namely  :  A  deed  from  John  S.  Good  to  Charles  Baeder, 
dated  February  12,  1866,  for  his  third  part,  and  several  deeds  from  the  heirs  of  Ma- 
tilda Bowman,  executed  in  1874  and  1875,  except  one  of  said  heirs,  who  conveyed 
to  one  Bullock  in  1884,  and  Bullock  conveyed  to  the  plaintiff,  and  Charles  Baeder 
conveyed  the  interests  transferred  to  him  to  one  Taylor,  who  reconveyed  the  same  to 
the  plaintiff. 

It  thus  appears  that  the  plaintiff's  father,  David  Good,  and  his  family  (including 
the  plaintiff),  and  finally  the  plaintiff  herself,  have  had  the  ostensible  title  to  the  prop- 
erty since  June,  1889.  David  Good  left  a  will,  executed  in  Pennsylvania  in  presence 
of  only  two  witnesses,  by  which  he  devised  the  property  to  his  wife  for  life,  with 
remainder  to  his  children.  The  latter  seem  to  have  acquiesced  in  this  will  during 
their  mother's  life-time.  She  died  in  1862.  If  to  this  period  we  add  that  during 
which  James  Burk  claimed  the  ownership,  it  carries  us  back  to  1835,  6fty  years  before 
the  invasion  of  the  proprietors  and  their  grantee,  the  defendant.  And  Burk's  title, 
barring  some  imperfections  in  the  records  ordinarily  requisite  to  validate  conveyances 
by  administrators  and  commissioners  in  partition,  is  regularly  deduced  from  John 
Chapman's  representatives  in  the  partition  made  in  1818  (namely,  the  Newbolds  and 
Shreves),  to  whom  was  allotted  lot  No.  18,  as  set  off  in  that  partition,  which  includes 
the  premises  in  question.  Chapman  was  one  of  the  grantees  of  James  Haywood  in 
1762,  and  Haywood  received  title  from  the  West  Jersey  Society  in  1751.  The  title  of 
the  society  is  claimed  under  the  various  deeds  from  Daniel  Cox  and  his  mortgagees  or 
trustees,  made  in  1692.  The  claim  of  Cox  is  founded  on  the  resolutions  of  the  pro- 
prietors in  1690,  and  the  survey  made  in  1691.  So  that  there  has  been  a  constant 
claim  of  title,  with  undoubted  color  of  title,  to  the  property  in  question,  adverse  to 
the  proprietors  of  East  New  Jersey,  for  nearly  200  years  past,  and  an  almost  perfectly 
connected  chain  of  conveyances  of  undoubted  validity  for  over  140  years.  The  alleged 
defects  in  certain  links  of  the  chain  will  be  adverted  to  hereafter.  In  the  mean  time 
the  question  arising  from  alleged  possession  under  claim  of  title,  on  the  part  of  the 
plaintiff  and  her  predecessors,  will  be  examined* 
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Of  cotirne  it  is  difficult  to  prodace  actaal  proof  of  possession  beyond  the  memory  of 
roan.  '  We  have,  it  is  true,  a  gleam  of  historical  evidence  in  the  private  act  of  the  legis- 
lature passed  the  27th  of  October,  1770.  This  act  is  entitled  '*  An  act  to  r^ilate  the 
pasturing  the  lands,  meadows,  and  islands  in  common,  lying  on  and  adjoining  to  s 
certain  beach  known  by  the  name  of  *  Barnegat,'  or  '  Long  Beach,'  and  for  other  pur- 
poses therein  mentioned."  There  can  be  no  shadow  of  doubt  that  the  act  refers  to  the 
property  embraced  in  the  Cox  survey,  including  the  lands  in  question.  Its  terms  are 
in  precise  conformity  to  the  then  situation  of  the  title  as  evinced  by  the  deeds  produced 
in  evidence.  It  will  be  remembered  that  James  Haywood  had  conveyed  the  property 
to  twenty  persons  as  tenants  in  common  in  1762,  eight  years  previous  to  the  act.  The 
names  of  certain  of  these  grantees  are  mentioned  in  the  act,  in  the  appointment  of 
managers  for  regulating  the  common  use  of  the  property.  The  preamble  and  first 
section  are  as  follows  :  — 

'*  Whereas,  the  owners  and  proprietors  of  a  certain  tract  of  land,  meadows,  and 
islands,  situate  in  the  township  of  Statford  and  county  of  Monmouth,  called  *  Barne- 
gat,' or  '  Long  Beach,'  have  by  their  (letition  set  forth  that  the  situation  and  circum- 
st«nces  attending  said  beach,  meadows,  and  islands  are  such  that  they  cannot 
conveniently  be  divided  in  the  ordinary  way  by  fences  or  ditches,  by  means  whereof 
it  is  in  the  power  of  a  few  proprietors  to  gi'eatly  prejudice  the  said  beach  and  meadows 
by  overstocking  the  same  and  receiving  the  whole  profits  to  themselves,  and  praying  a 
law  to  limit  and  regulate  the  pasturing  said  beach,  islands,  and  meadows  in  common, 
which  is  but  reasonable  and  just ;  therefore  be  it  enacted  by  the  governor,  council,  and 
general  assembly  of  the  colony  of  New  Jersey,  and  it  is  hereby  enacted  by  the  authority 
of  the  same,  that  from  and  afler  the  tenth  day  of  May,  which  will  be  in  the  year  of  our 
Lord  1771,  no  possessor,  owner,  or  their  representatives  shall  put  on,  or  suffer  to  run 
at  large  on,  said  beach,  islands,  and  meadows  a  greater  number  of  horses,  homed  cattle, 
sheep,  or  other  stock,  than  in  proportion  to  the  quantity  and  quality  of  the  lands, 
islands,  and  meadows  he  or  they  shall  respectively  hold,  or  be  entitled  unto." 

The  second  section  is  as  follows  :  — 

'*  And  be  it  enacted  by  the  authority  aforesaid  that  it  shall  and  may  be  lawful  for 
the  proprietors,  owners,  or  their  representatives  to  meet  and  assemble  yearly  on  the 
fourth  Tuesday  in  October  at  the  now  dwelling-house  of  Benjamin  Randolph,  in  the 
township  of  Statford,  or  any  place  to  be  hereafter  appointed  by  a  majority  of  the  said 
proprietors,  owners,  or  their  representatives,  met  and  assembled,  and  then  and  there 
choose  three  managers  to  regulate  the  pasturing  said  beach,  islands,  and  meadows, 
which  managers  shall  be  and  are  hereb}'  invested  with  power  to  enter  upon  said  beach, 
islands,  and  meadows,  view  the  same,  and  to  limit  and  proportion  the  number  of 
horses,  homed  cattle,  sheep,  or  other  stock  each  proprietor  or  owner  shall  put  on  or 
let  ran  at  large  on  said  beach,  islands,  and  meadows,  in  proportion  to  the  quantity  and 
quality  of  the  same." 

The  following  sections  provide  for  branding  the  increase  of  the  stock  with  the  mark 
of  the  respective  owners,  and  authorize  the  managers  to  erect  pounds  for  that  purpose, 
impose  penalties  for  violation  of  the  regulations,  and  provide  means  of  collecting  the 
same  by  sale  of  stock,  etc.,  and  prescribe  other  duties  of  the  managers  as  to  keeping 
records,  accounts,  etc.  The  sixth  section  enacts  "that  ATUlumy  Sykes,  William 
Neioboidf  and  John  Leonard  are  hereby  appointed  managers  for  the  ensuing  year,  and 
so  to  continue  till  such  time  as  others  are  chosen  in  their  room."  The  eighth  section 
declares  that  the  waters  surrounding  "all  that  beach  island  called  'Barnegat,'  or 
'  Long  Beach,'  and  also  the  waters  which  surround  a  certain  island  called  '  Beach 
Island/  lying  and  being  next  unto  and  on  the  north  of  Long  Beach,  shall  be  deemed 
a  lawful  fence  around  each  of  said  islands,  so  as  to  support  any  action  of  trespass  for 
any  trespasses  committed  or  done  on  those  islands,  or  either  of  them ;  and  that  all 
trespassers  within  those  premises  shall  be  subject  to  the  like  penalties  as  are  inflicted 
by  the  laws  of  this  province  on  trespassers  on  any  of  the  inclosed  lands  within  this 
colony."  From  the  antiquity  of  this  act  I  have  no  doubt  of  its  competency  as  proof 
that  the  lands  therein  described  were  used  and  occupied  by  the  then  claimants  to  the 
title  thereof,  and  that  they  claimeil  the  land  as  their  own.    This  evidence  is  also  prima 
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facie  proof,  unless  the  contrary  appears,  that  the  land  continued  to  be  occnpied  and 
possessed  by  the  owners  thereof,  according  to  its  quality  and  adaptations. 

The  proceedings  in  partition  which  took  place  in  1818  (as  well  as  intennediate  con- 
veyances of  portions  of  the  land)  tend  to  the  same  conclnsion,  namely,  that  it  waa 
never  abandoned  by  the  persons  claiming  to  own  the  same,  but  continued  to  remain  in 
their  possession.  But,  coming  down  to  later  times,  within  the  memory  of  living  men, 
we  have  the  testimony  of  John  D.  Thompson,  eighty  years  of  age,  that  he  lived  on 
Long  Beach  in  1834,  in  the  company's  house,  which,  he  thinks,  was  built  about  1830, 
and  stood  right  south  of  Bond's  house.  The  company  referred  to  was  either  the  Long 
Beach  Sea-Shore  Company,  or  the  associates  who  then  owned  the  property  as  grantees 
of  James  Alter,  in  his  deed  executed  in  May,  1827.  They  were  M.  T.  Wickham,  Cor- 
nelius Stevenson,  John  Moore,  George  Wilson,  James  Baker,  and  Thomas  Stroud.  The 
house  is  specially  mentioned  in  the  deed  to  Alter,  executed  just  previously,  namely, 
in  May,  1827.  Thompson,  testifying  more  than  fifty  years  afterwards,  undertakes 
to  give  the  names  of  some  of  the  company.  He  mentioned  James  Hickey,  John  W. 
Moore,  Henry  Shively,  John  Wilson,  and  Mr.  Baker.  Of  course  it  is  obvious  that  the 
persons  he  came  in  contact  with  may  only  have  represented  the  owners.  He  states  that 
he  agreed  with  the  Long  Beach  Company  for  the  house  ;  agreed  with  James  Hickey, 
who  was  the  property  man  ;  paid  rent  to  William  Ivins,  who  lived  in  the  house  after 
Thompson.  (Hickey  was  probably  the  agent  of  the  owners.)  In  1885,  as  we  have 
seen,  some  of  the  part  owners  sold  out  to  James  Burk,  and  in  1837  he  purchased  all 
the  interests  at  commissioners'  sale.  Ivins,  who  received  rents  from  Thompson,  be- 
came tenant  of  Burk.  An  agreement  between  him  and  Burk  in  respect  to  the  occu- 
pancy of  the  premises  was  produced  in  evidence.  Thompson  says  that  Ivins  afterwards 
moved  to  Bamegat,  and  died  there,  and  he  (Thompson)  was  his  administi'ator.  He 
says  that  he  found  Ivins  there  (in  the  house)  when  he  (Thompson)  took  possession  in 
1834  ;  and  after  the  season  he  left  Ivins  in  possession,  and  he  (Ivins)  resided  there  until 
he  went  to  the  Mansion  of  Health  House,  Manahawkin,  iu  1838,  two  years  before  his 
death,  and  that  he  died  in  1840.  After  witness  left,  some  year  or  so,  Ivins  sold  out  to 
a  lawyer  by  name  of  Jones,  who  moved  there,  and  Ivins  moved  to  the  Mansion  of 
Health.  There  is  a  little  confusion  in  Thompson's  statements,  but  not  more  than 
would  naturally  be  expected  from  an  old  man  half  a  century  after  the  events.  It  is 
clear  from  his  testimony  that  the  property  was  occupied  by  the  ostensible  owners,  under 
the  conveyances  produced,  from  about  1830  to  1839  ;  and  the  recitals  in  the  deeds  show 
that  it  was  occupied  and  a  house  built  on  it  several  years  before  1830,  probably  as  early 
as  1824.  The  map  made  by  the  commissioners  of  partition  in  1818  shows  a  house  on 
the  land  at  that  time,  occnpied  by  a  person  by  the  name  of  Homer.  The  nature  of  the 
land  was  such  that  it  was  probably  only  used  as  a  place  for  summer  resort,  or  for  pas- 
turing cattle  during  certain  seasons  of  the  year.  In  reganl  to  such  lands,  a  continuous 
pedis  possesrio  is  not  necessary  to  maintain  the  owner's  possession  in  law,  sufficient  to 
antagonize  all  trespassers. 

In  1839  Burk  conveyed  the  property  to  David  Good,  and  his  family  have  claimed  to 
own  it  ever  since.  We  have  the  testimony  of  David  Good's  son,  John  S.  Good,  who 
was  bom,  as  he  says,  iu  1823,  and  was  therefore  sixteen  years  old  when  his  father'pur- 
chased  the  land.  He  testifies  that  after  his  father's  death  (in  1840)  he  several  times 
visited  the  place  with  his  mother;  that  it  was  then  owned  by  his  mother.  (It  has 
been  seen  that  David  Good  devised  the  property  to  his  wife  for  her  life  ;  and  the  chil- 
dren, no  doubt,  recognized  her  right  to  it,  although  the  will,  being  witnessed  by  only 
two  witnesses,  ^as  not  a  valid  devise  in  New  Jersey.  She  had  a  right  of  dower  in  it 
at  all  events.)  John  S.  Good  says  he  thinks  that  Lloyd  Jones  was  in  possession  when 
his  mother  owned  it.  He  says  that  they  (he  and  his  mbther)  sometimes  stayed  there 
two  or  three  weeks  at  a  time  :  that  they  were  there  three  or  four  times.  His  recollec- 
tion is  somewhat  indefinite.  But  it  is  clear  that  the  family  always  continued  to  claim 
the  property  as  their  own.  Living  in  Pennsylvania,  and  not  able  in  those  times  to 
derive  much  income  from  the  property,  they  may  have  let  it  lie  unused  for  many  years. 
There  is  no  evidence  on  this  point  But  this  did  not  deprive  them  of  their  right  to  it, 
or  of  their  legal  possession  as  against  all  trespassers.    Certainly  the  Board  of  Proprie 
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tors  of  East  New  Jersey  had,  least  of  all,  any  right  to  distnrh  them,  or  to  interject  a 
party  into  possession,  and  thus  place  them  in  the  position  of  being  obliged  to  make  out 
strict  title  after  peaceable  private  ownership  of  the  property  for  many  generations.  In 
my  judgment  there  was  a  legal  possession  of  the  property,  under  color  of  title,  in  the 
plain  titf,  and  those  whose  estate  she  acquired,  for  a  much  longer  period  than  twenty 
years,  and  the  defendant  has  not  shown  an  adverse  possession  for  a  sufficient  period  to 
overcome  the  prima  facie  right  of  the  plaintiff.  This  conclusion  is  arrived  at  inde- 
pendently of  any  alleged  defects  in  the  documentary  title  produced  by  the  plaintiiT ; 
and,  therefore,  the  rule  to  show  cause  why  a  new  trial  should  not  be  granted,  must  be 
discharged  without  regard  to  those  alleged  defects. 

It  will  be  more  satbfactory,  however,  to  examine  the  objections  made  by  the  de- 
fendant to  the  documentary  title  of  the  plaintiff.  The  first  general  objection  relates  to 
the  deeds  and  grants  by  which  Daniel  Cox  derived  title  to  the  two  shares  of  propriety 
of  East  Jersey,  under  which  the  survey  of  1691  was  made,  and  to  those  by  which  he 
and  his  mortgagees  conveyed  his  and  their  interests  to  the  West  Jersey  Society.  Sev- 
eral of  these  deeds  were  never  entered  upon  the  East  Jersey  records  at  all,  and  were 
not  entered  on  those  of  West  Jersey  until  1754.  It  is  objected,  for  one  thing,  that 
these  deeds  were  not  acknowledged  or  proved.  But  no  law  required  them  to  be 
acknowledged  or  proved.  The  regulation  of  the  original  concessions  and  agreement 
of  Berkeley  and  Carteret,  with  regard  to  the  acknowledgment  and  proof  of.  deeds, 
referred  only  to  conveyances  between  private  persons,  and  no  other  regulations  went 
into  effect  prior  to  the  surrender,  except  the  act  of  1699,  which  did  not  make  any 
change  in  this  matter,  being  substantially  a  mere  repetition  of  the  concessions.  The 
deeds  in  question  were  among  a  large  lot  of  deeds  and  papers,  seventy-one  in  number, 
which  remained  in  the  re(K>sitories  of  the  West  Jersey  Society  in  the  secretary's  office  in 
London,  without  having  been  placed  on  record,  from  the  early  part  of  William  and 
Mary's  reign  to  the  middle  ofjast  century.  They  were  then  sent  to  this  country  to 
their  agent  here,  after  being  registered  and  recorded  in  the  office  of  a  notary  public  in 
London,  carefully  identified  by  the  oaths  of  the  secretary  and  notary,  taken  before  the 
lord  mayor  of  London,  and  by  the  oath  of  the  captain  of  the  ship  that  brought  them 
over,  taken  before  the  Honorable  James  Alexander,  and  indorsed  on  each  deed,  and 
were  then  recorded  in  Book  M  of  Deeds  for  West  Jersey,  as  they  principally  related  to 
property  in  that  division  of  the  province.  They  were  ancient  deeds.  Sixty  years  had 
passed  away  since  their  execution.  There  was  then  no  method  by  which  they  could  be 
authenticated  except  that  which  was  adopted,  namely,  to  prove  in  the  most  indubitable 
manner  that  they  came  from  the  society's  archives,  the  proper  custody  to  which  they 
belonged,  and  to  place  them  on  the  public  recoixls.  They  not  only  came  from  the 
proper  custody,  but  they  were  conformable  to  the  possession  and  claim  of  the  property 
to  which  they  referred.  Their  existence  and  validity  were  fully  recognized  by  the  pro- 
prietors of  East  Jersey  themselves  in  the  Elizabethtown  bill  and  the  schedules  annexed 
thereto  ;  and  no  stronger  act  of  possession  could  have  been  exercised  over  the  shares 
than  was  exercised  by  the  West  Jersey  Society  in  that  transaction.  This  is  conclusive, 
and  renders  further  discussion  unnecessary.  I  am  entirely  satisfied  that  the  records  of 
these  deeds  were  properly  received  in  evidence. 

The  act  of  1743,  referred  to  by  counsel,  did  not  stand  in  the  way  of  recording 
these  deeds.  The  first  section  of  that  act  declared  that  certain  acknowledgments 
or  proofs  theretofore  taken  should  be  deemed  sufficient  to  authorize  the  deeds  to  be 
recorded.  It  did  not  declare  that  no  other  proof  should  be  insufficient.  The  second 
section  clearly  did  not  refer  to  such  a  case  as  that  presented  by  the  deeds  in  question. 

I  have  not  overlooked  the  fact  that  the  deeds  referred  to  were  not  recorded  in  the 
East  Jersey  office,  but  in  that  of  West  Jersey.  If  this  were  a  question  between  those 
claiming  under  these  deeds  and  subsequent  purchasers  without  notice,  the  want  of 
registry  in  East  Jersey  might  be  a  material  circumstance,  for  such  purchasers  would 
have  a  right  to  say,  "  We  are  only  bound  to  know  what  was  on  record  in  East  Jersey." 
But  the  question  is  a  very  different  one.  It  relates  to  the  existence  of  the  deeds,  —  to 
the  inquiry  whether  there  ever  were  such  deeds.  That  fact  may  be  determined,  in 
proper  cases,  even  by  oral  testimony,  if  the  witnesses  have  seen  the  deeds,  know  their 
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contents  and  the  signatares  of  the  parties.  The  proof  of  ancient  deeds,  especially  if  of 
such  great  antiquity  as  those  in  question,  may  be  made  in  various  ways.  If  conform- 
able to  the  history  and  possession  of  the  property  to  which  they  relate,  slight  evidence 
will  suffice.  In  the  present  case,  according  to  the  recorded  proof,  the  deeds  came  from 
the  proper  custody  in  1754,  and  were  authenticated  in  the  only  way  in  which  they 
could  then  be  authenticated,  and  were  then  recorded  in  West  Jersey,  where  the  prop- 
erty to  which  they  related  was  principally  situated  ;  and  all  this  a  hundred  and  thirty 
years  ago,  and  the  property  always  claimed  and  possessed  in  conformity  thereto,  and 
their  validity  admitted  by  parties  adversely  interested.  Under  such  circumstances 
it  seems  to  me  that  the  records  were  prima  facie  proof  of  the  former  existence  of  the 
deeds. 

The  next  material  objection  raised  to  the  plaintifiTs  derivation  of  title  Ib  the  non- 
production  of  the  conveyance  by  John  Chapman  of  his  one  twentieth  interest  in  the 
Long  Beach  property.  This  is  alleged  to  have  been  made  to  the  extent  of  three  fourths 
of  said  interest,  by  a  deed  executed  and  bearing  date  the  8th  of  October,  1772,  as  before 
mentioned.  Such  a  deed  is  recited  in  the  deed  from  William  and  Clayton  Newbold, 
and  Benjamin,  Caleb,  and  Reuben  Shreve,  to  Deacon  and  Haines,  dated  the  4th  day  of 
March,  1823,  more  than  sixty  years  before  the  defendant,  under  the  East  Jersey  pro- 
prietors, undertook  to  take  possession  of  the  land.  Under  the  circumstances  of  the 
case  it  seems  to  me  that  this  recital  is  admissible  to  prove  the  existence  of  the  deed  in 
question.  The  Newbolds  and  Shreves  claimed  the  Chapman  share  under  the  deed  of 
1772.  They  were  evidently  parties  to  the  partition  of  1818.  The  two  Kewbolds 
claimed  the  outstanding  fourth  part  of  Chapman's  share  by  reason  of  having  paid  the 
proportion  of  the  expenses  of  the  partition  due  from  said  fourth  part.  Then  they  make 
the  deed  of  1823,  and  another  deed  for  their  right,  title,  and  interest  in  the  outstanding 
quarter.  These  acts  of  ownership,  taken  in  connection  with  the  previous  history  of 
the  property,  amount  to  such  proof  of  possession  as  to  clothe  their  deeds  of  1823  with 
the  character  of  a  deed  by  parties  in  possession  claiming  title,  and  to  confer  upon  their 
successors  in  the  title  and  possession  a  right  to  the  presumption  that  the  deed  of  1772 
was  executed  snd  did  exist  as  recited  in  the  deed  of  1828 ;  such  presumption  also  rest- 
ing for  support  on  the  great  lapse  of  time  which  has  intervened.  It  seems  to  me  that 
such  a  presumption  (not  of  law,  but  of  fact,  and  liable  to  be  met  by  opposing  proof) 
may  reasonably  and  justly  be  raised  against  a  trespasser  having  no  title,  or  against  the 
general  proprietaries  who  parted  with  their  title  long  before.  The  same  observations 
will  apply  to  the  supposed  quitclaim  deed  of  Benjamin  Gibbe,  dated  20th  December, 
1775,  which  is  recited  in  the  deed  for  one  of  the  shares  of  the  division,  or  a  portion 
thereof,  given  by  Geoige  Sykes  to  Thomas  P.  Sherborne,  Jr.,  before  referred  to. 

The  proceedings  in  partition  in  1818  are  next  objected  to,  because  the  original  peti- 
tion to  the  judge  and  his  order  thereon  for  the  appointment  of  commissioners  was  not 
produced.  I  assume  that  these  papers  could  not  be  found.  We  have,  however,  the 
report  of  the  commissioners,  showing  what  they  did  in  dividing  the  property  and  allot- 
ting the  different  parts  to  the  shares  in  severalty,  with  a  map  of  the  premises  and 
of  their  allotments,  and  the  order  of  the  judge  directing  the  report  to  be  filed.  I 
think  that  this  is  competent  evidence,  under  the  circumstances,  taking  into  consid- 
eration the  lapse  of  time  and  the  possession  of  the  property  in  conformity  with  the 
division. 

We  next  come  to  the  claimed  transfer  of  title  from  Wickham  and  others  (six  in  all) 
to  James  Burk,  in  1835-87.  The  deeds  for  two  of  the  shares  (Stroud's  and  Stevenson's) 
are  unimpeachable.  Then  there  is  a  deed  from  the  administrator  of  Wickham,  under 
the  order  of  the  court,  to  sell  land  for  payment  of  debts ;  but  the  order  and  proce^ings 
are  not  produced,  though  recited  in  the  deed.  Is  that  sufficient  f  I  am  of  opinion  that 
the  case  is  not  aided  by  the  statute  of  1864  (Revision,  N.  J.  1045).  That  statute  refers 
to  officers,  or  auditors  in  attachment,  acting  in  pursuance  of  a  decree,  jndgment,  execu- 
tion, or  order  of  a  court,  and  declares  that  their  deeds,  duly  acknowledged,  etc.,  shall 
be  prima  facie  evidence  of  the  recital  therein.  I  do  not  think  that  an  administrator 
can  be  called  an  officer.  The  question  then  is,  whether  the  recital  in  an  administrator's 
deed  of  an  order  of  sale,  forty  or  fifty  years  after  the  date  of  the  deed  is  sufficient  pre* 
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snniptire  proof  of  such  an  order,  the  possession  of  the  propei'ty  being  conformable  to 
the  deed.  lu  my  judgment  it  is.  The  argument  that  the  petition  and  order  are  neces- 
sary to  the  jurisdiction  is  not  sufficient.  Of  course  they  are  necessary  to  the  jurisdic- 
tion. But  what  is  necessary  to  prove  that  they  were  made  is  a  question  of  evidence. 
And  after  a  lapse  of  forty  or  fifty  yeara,  I  think  that  the  recitals  of  the  deed  are  evidence 
of  the  facts  recited,  other  things  concurring.  The  same  remarks  will  apply  to  the  deed 
of  the  commissioners  in  partition  made  to  Burk  in  May,  1837.  I  consider  the  transfer  of 
title  to  Burk  as  prima  facie  proven. 

I  believe  these  are  all  the  material  objections  to  the  documentary  title  of  the  plain- 
tiff. The  result  is  that  said  title  is  maintained  to  three  undivided  fourths  of  tl." 
property  in  question,  no  title  except  that  of  possession  being  shown  fortheoutstnndiit;r 
fourth  pert  of  John  Chapman's  interest  in  the  Long  Beach  property.  But  if  I  should 
be  mistaken  with  regard  to  the  validity  of  the  documentary  title,  the  view  whiirh  I 
have  taken  with  regard  to  the  possessory  title  requires  a  decision  against  the  motion 
for  a  new  trial.  The  rule  to  show  cause,  therefore,  is  dJBchaiged.  A  rule  will  be 
entered  to  that  effect. 


(G.)    ENTRIES  AND  DECLARATIONS  AGAINST  INTEREST. 

Old  court  rolls  are  evidence.  So  rentals  or  accounts  of  money  received  by  the 
steward  were  allowed  at  Winchester  and  Dorchester  assizes.  Lent,  1719,  coram  King 
Ch.  J.  [And  so  Anon.,  Bnnbury,  46  (1719).]  But  rentals  without  money  received 
and  paid  upon  them  are  nothing,  but  payment  makes  then^  of  ^fleflt-  12  Vin.  Abr.  90, 
pi.  13  and  14.     [This  book  was  published  1741-1751.] 

Bill  in  chancery  [1725].  .  «  .  They  read  also  papers  (copies  of  rentals  given  to  bail- 
iffs to  collect  by),  and  read  evidence  that  these  bailiffs  charged  themselves  with  the  sums 
there  mentioned,  for  [it  is]  the  charge  of  the  bailiff*s  receipts  that  makes  these  rentals 
evidence,  so  the  bailiff's  accounts.  ...  12  Yin.  Abr.  181-182,  pi.  1. 

Seablb  r.  Lord  Barrinoton,  2  Strange,  826  (1728-9).  The  plaintiff  brought  an 
action  on  a  bond  entered  into  to  her  husband  by  one  Wildman,  under  whom  the  de- 
fendant claimed,  and  the  bond  was  dated  24  June,  1697.  The  defendant  pleaded  solvit 
ad  diem,  and  relied  upon  the  presumption,  it  being  after  twenty  years  ;  to  encounter 
which  the  plaintiff  at  the  first  trial  of  the  cause,  which  was  in  Trin.  10  Geo.  I.,  offered 
A  .  'i  J  6  t  ^'^^  J;o  f;ive  ifi  evldeijice  the  indorsement  of  interest  under  the  baud  of  the  obligee  in  the 
l^  {W-vv'v  •  ,^'>        year  1707,  which  was  three  years  before  the  death  of  the  obligor ;  but  tRATT,  C.  J., 

*  before  whom  it  was,  being  of  opinion  it  ought  not  to  be  given  in  evidence,  from  the 

danger  of  letting  the  obligee  make  indorsements,  which  might  be  done  at  any  time  ; 
the  plaintiff  was  nonsuit,  and  afterwards  moved  the  court  against  the  opinion  of  the 
Chief  Justice ;  and  upon  debate  the  other  three  judges  were  of  opinion  it  ought  to  have 
been  left  to  the  jury ;  for  they  might  have  reason  to  believe  it  was  done  with  the 
privity  of  the  obligor,  and  the  constant  practice  is  for  the  obligee  to  indorse  the  pay- 
ment of  interest,  and  that  for  the  sake  of  the  obligor,  who  is  safer  by  such  an  indorse- 
ment than  by  taking  a  loose  receipt.  But  an  objection  arising,  that  after  a  notiMiit 
the  plaintiff  was  out  of  court,  and  could  not  have  a  new  trial,  no  rule  was  made,  and 
she  was  left  to  bring  a  new  action.  Accordingly  a  new  action  was  brought  and  trie<l 
at  Guildhall  before  Chief  Jubtice  Raymond,  whniaiiffpyyd  fht^  indorsement  to  be*read, 
anil  the  jury  found  for  the  plaintiff.  The  defendant  tendered  a  bill  of  exceptions, 
which  was  sealed  ;  and  after  judgment  for  the  plaintiff,  a  writ  of  error  was  brought  in 
the  Exchequer  Chamber,  and  the  bill  of  exceptions  returned  as  parcel  of  the  record. 
And  upon  argument  Chief  Justice  Eyre,  Chief  Baron  Penoelly,  Denton,  Hale, 
and  Price  were  of  opinion  to  affirm  ;  and  Carter  and  Comyns  to  reverse.  So  the 
judgment  of  B.  R.  was  affirmed  this  term. 

In  February,  1780,  this  judgment  was  affirmed  in  Parliament 
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Hil.  18  Geo.  II.,  B.  R.  [17S«-40]  Turner  p.  Crisp,  the  Chief  Justice  refused  to  let  the 
indorsement  of  a  receipt  of  part  of  the  bond,  after  the  presumption  had  taken  place, 
to  be  giveu  in  evidence ;  saying  it  differed  from  this  case,  where  the  indorsement  ap- 
}>eared  to  be  made  before  it  could  be  thought  necessary  to  be  made  use  of  to  encounter 
the  presumption. 

The  first  stage  of  this  case  is  reported  as  of  1725,  in  8  Mod.  278.  See  also  s.  c. 
2  Lord  Raym.  1370,  3  Brown's  Pari.  Cas.  693.  Lord  Hanlwicke  in  Glynn  v.  Bank  of 
England,  2  Yes.  p.  48  (1750),  said:  "As  to  the  cases  cited  ...  the  first  is  that  of 
indorsements  by  an  obligee  of  the  payment  of  interest ;  but  that  is  different ;  it  is  not 
a  case  to  prove  the  original  right  to  the  thing  in  demand  at  all.  Indorsements^  by 
obligee  of  the  payment  of  interest  of  a  bond  are  evidence  against  that  obligee  originally 
in  the  nature  of  the  thing  ;  and  the  other  is  only  consequential  evidence  to  take  it  out 
of  the  presumption  arising  from  length  of  time,  that  he  ought  to  have  the  benefit  of  it, 
on  the  other  hand ;  and  in  that  case  [Searle  ».  T^rd  ^niflgt^"]  I  take  it,  the  indorse- 
ments were  made  and  bore  date  within  the  twenty  years ;  for  if  those  indorsements  were\  (  R 
dated  after  the  expiration  of  twenty  years,  though  they  were  evidence  of  the  actual 
payment  of  interest  after  that  time,  they  would  not  be  evidence  to  take  it  out  of  the 
presumption.*'  •  .  .  Compare  Gupton  v,  Hawkins,  85  8.  K  Rep.  229  (N.  C.  1900). 

In  Gleadow  r.  Atkin,  1  Cr.  &  M.  p.  425  (1833),  Yaughan,  B.,  said  :  *'Searle  v. 
Loi-d  Barrington  is  the  fountain  from  which  all  other  authorities  upon  this  question 
flow  in  one  nniutemipted  channel."    See  1  Grcenl.  £v.  a.  122. 

Warrkn  d.  Webb  p.  Greenville,  2  Strange,  1128  ( 1740).  Upon  the  trial  at  bar  the 
lessor  of  the  plaintiff  claimed  under  an  old  entail  in  a  family  settlement,  by  which  part 
of  the  estate  appeared  to  be  in  jointure  to  a  widow  at  the  time  her  son  suffered  a  com- 
mon recovery,  which  was  in  1699.  And  the  defendants  not  being  able  to  show  a  sur* 
render  of  the  mother's  estate  for  life,  it  was  insisted  that  there  was  no  tenant  to  the 
proBcipe  for  that  imrt,  and  the  remainder  under  which  the  lessor  claimed  was  not 
barred.  To  obviate  this  it  was  insisted  by  the  defendant  that  at  this  distance  of  time  "{^i  >  .t<'  ■''  '"  '^ 
a  surrender  should  be  presumed,  according  to  1  Yent.  257,  and  what  is  laid  down  in  •;   i^. : 

Mr.  Pigot's  book  of  Common  Recoveries  ;  and  to  fortify  this  presumption  they  offered  '        ^*  •    j  4  t 

to  produce  the  debt  book  of  Mr,  JEdwaxdiS!^.*an  atforaey  at  Bristol,  long  since  deceased,  '^'.^ .   '  <"  ^^"''*       ;^ 
wHere^he  charges  £32  for  suffering  the  recovery,  two  articles  of  which  are:  for  drawing  .         ^    ,    T'  -.it  *     ^ 
a  surrender  of  the  mother  20*.,  and  for  engrossing  two  parts  thereof  20s.  more,  and  that      ^'  *      j    .^       ^ 
it  appeared  by  the  book  the  bill  was  paid.    And  this  being  objected  to  as  improper  evi-  ^  J  ['^  ^^  ^     '  ■   *     ^K 
dence,  the  court  was  of  opinion  to  allow  it,  for  it  was  a  circumstance  material  upon^    1      i      .  ^     />  /• 
the  inquiry  into  the  reasonableness  of  presuming  a  surrender,  and  could  not  be  sus-  '    "'  ^ 
pected  to  be  done  for  this  purpose ;  that  if  Edwards  was  living  he  might  undoubtedly 
be  examined  to  it,  and  this  was  now  the  next  best  evidence.    And  it  was  accordingly  \\ 
read.     After^hich  the  court  declared  that  without  this  circumstancfl.they  would  have  \  j 
presumed  a  surreiiHeiTancl  desired  it  "might  be  taken  notice  of  that  they  did  not  reg^uire  XJ 
any  evidence"?o'fortIfy'niie  presumption,  after  such  a  length  of  time. 

Of  Harpur  v.  Brock,  in  1774,  in  8  Woodeson's  Lectures,  881-838,  published  in 
1792,  it  is  said  :  *'0n  a  similar  principle,  as  it  appears,  rentals  (Yin.  t.  Evidence,  132  ; 
Buub.  46)  are  admitted  in  evidence,  because  the  iMiiliff  or  receiver  charges  himself  with 
the  specified  sums.    In  a  recent  case  in  the  Exchequer  the  effect  of  this  kind  of  evidence 
was  very  attentively  considered.     TKq  plain |j^ff  claimed  the  lands  in  question  as  part 
^t  old  enclosures  demised  for  ninety-nine  years  under  a  rent  reserved  to  the  lord  of  the  y  /^  /  /  •'  '    ^ 
manor,  which^  term  was  alWcd  to '1)6  expired.     In  support  of  such  title  he  produced         /  .  •  ^''*  .  * 
tbe  rentals  of  tlie  Family  of  tifty  years  date,  which  charged  the  steward  with  the  receipt  "'^  ^ '     ' ' 
of  such  and  such  sums,  and  expressed  that  thirteen  shillings  and  four  ponce  had  been 
annually  received  for  these  premises  by  the  name  of  enclosure  on  lease.    The^defcQilant 
contended  that  the  rentals  were  evidence  only  of  ^he  receipt  of  so  mnch  .nioneivbut 
weiTnot  admissible  to  prove  m  what  right  it  was  received*  whether  as  a  conveutionary 
or  a  quit  rent.  "And  it  was"urg«3~tHati  if  they  were  admitted  to  that  extent,  a  steward 
)y  such  insertions  in  his  rentals,  might  convert  all  the  quit  rents  of  the 
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manor  into  conventionary  rents  on  terms  for  years,  and  might  even  express  when  such 
terms  would  expire,  and  so  get  all  the  freeholds  into  the  possession  of  the  lord.  Bat 
Jhgjlgjjj^^eld  fraud  is  not  to  be  presumed  ;  and  the  rentals  are  admissible^  not  only 
to  prove  the'  receipt  of  the  money  (which  was  n-crrppA  nn  a]r'^Tn(7«)/lni^  a)so  to  show  in 
what  right  it  was"'recSYeC"Tor'ol^erwi3e  the  receipt  of  a  gross  sum  of  money  proves 
nothing  ;  it  must  be  allowed  to  show  that  it  was  in  respect  of  certain  lands,  which  is 
evidence  of  tenure,  and  therefore  it  may  show  the  particular  kind  of  tenure.  The  ren- 
tals in  the  hands  of  executors  are  evidence  to  charge  or  discharge  them,  which  they 
could  not  do,  unless  they  were  allowed  to  show  the  particular  right  in  which  the  money 
was  received.  The  steward,  if  living,  would  be  a  competent  witness  ;  as  he  is  dead, 
this  is  the  next  best  evidence,  and  therefore  admissible  by  the  opinion  of  the  whole 
court." 


ROE  d.   BRUNE  v.   RAWLINGS. 
Kino's  Bench.    1806. 
[Reported  7  East,  279.] 

In  ejectment  for  certain  lands  in  the  parish  of  Padstow  in  Corn- 
wall, the  lessor  of  the  plaintiff  produced  a  deed  of  settlement  of  1728^ 
whereb}'  the  lands  in  question,  among  others,  were  settled  on  Edmund 
Prideaux  the  elder  for  life,  remainder  to  Edmund  Prideaux  the  younger 
for  life,  remainder  to  Humphrey  Prideaux,  eldest  son  of  E.  Prideaux  the 
younger  for  life,  remainder  to  his  first  and  other  sons  in  tail  male;  and 
the  lessor  of  the  plaintiff  was  the  first  tenant  in  tail  under  that  settle- 
ment. E.  Prideaux  the  elder  died  soon  after  the  settlement  made  in 
1728.  E.  Prideaux  the  younger  succeeded  him,  and  died  in  1745  :  when 
Humphrey  Prideaux  came  into  possession,  and  continued  so  till  his 
death  in  1793,  whose  eldest  son,  the  lessor  of  the  plaintiff,  then  came 
into  possession.  The  settlement  contained  a  leasing  power,  whereby 
any  tenant  for  life  was  enabled  ^*  from  time  to  time,  by  indenture  under 
his  hand  and  seal,  to  make  grants,  leases,  or  demises,  of  or  for  all  or 
any  part  or  parts  of  the  demesne  lands,  whereof  he  should  be  in  the  actual 
possession,  for  any  term  of  years  not  exceeding  21  years,  or  for  the 
life  or  lives  of  any  one,  two,  or  three  person  or  persons,  so  as  no 
greater  estate  than  for  three  lives  be  at  any  one  time  in  being  in  any 
part  o  the  premises,  and  so  as  the  ancient  3*early  rent,  or  a  propor- 
tionable part  thereof,  be  reserved."  The  defendant  claimed  under  a 
lease  of  the  premises  for  99  3'ears  determinable  on  three  lives  (still 
extant),  granted  in  1778  by  Humphrey  Prideaux,  the  last  tenant  for 
life  under  the  settlement,  described  as  the  east  part  of  a  tenement 
called  Trevethan,  at  the  3'earl3'  rent  of  14^.  with  a  heriot  of  the  best 
beast,  or  £3  for  the  same,  on  the  dropping  of  each  life ;  which  lease 
was  contended  b3'  the  present  tenant  in*  tail  to  be  void  as  not  pursuant 
to  the  power,  inasmuch  as  (inter  alia)  the  ancient  3'early  rent  was  not 
reserved.  And  to  prove  it  his.  attorney  was  called  as  a  witness ;  who 
produced,  first,  a  paper  writing  found  amongst  other  papers  and 
muniments  relative  to  the  estate  in  settlement  at  the  mansion-house  of 
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the  lessor.  This  paper  purported  to  be  a  letter,  dated  in  January,  1728, 
fram  one  Hobart  to  Edmd.  Prideaux  the  younger,  natned  in  the  settle- 
ment, then  resident  in  the  Close  at  Norwich,  where  it  was  directed  to 
him;  and  on  the  outside  was  indorsed  ^^Jan.  25th,  1728-29.  From 
Hobart,  a  particular  of  my  estate  in  Cornwall."  The  contents  of  the 
letter  were  as  follows :  [the  names  of  tenants  and  various  particulars 
as  to  the  amount  of  rents,  etc.]. 

The  indorsement  on  the  letter  and  the  entries  of  the  receipt  of  rent 
from  the  tenants  were  offered  in  evidence  as  a  recognition  of 
E.  Prideaux  the  j'ounger,  tenant  for  life,  by  whom  they  were  made,  that 
the  yearly  rent  of  the  tenement  in  question  was  trul^'  described  in  the 
letter  addressed  to  him,  and  that  both  the  letter  and  the  entries  in  the 
books  preserved  amongst  the  muniments  of  the  estate  by  the  successive 
owners  of  It,  and  transmitted  from  one  to  the  other,  were  evidence  of 
the  fact,  even  as  against  the  defendant,  who  claimed  under  the  last 
tenant  for  life,  that  the  ancient  rent  of  the  premises  in  question  was  £14 
and  not  lis.,  which  latter  was  the  rent  reserved  under  the  defendant's 
lease.  To  this  it  was  answered  by  the  defendant's  counsel,  that  the 
letter  in  question  amounted  to  no  more  than  hearsay  evidence  from  a 
stranger  of  a  fact  of  which  there  must  be  better  evidence.  That  the  i 
writer  of  it,  supposing  him  to  stand  in  the  relation  of  a  steward  to 
Edmund  Prideaux  the  3'ounger,  which  did  not  appear,  must  have 
obtained  his  information,  if  accurate,  from  the  counterparts  of  the 
leases :  which  were  the  best  evidence,  and  might  have  been  produced  ;| 
and  that  the  pa|)er  not  binding  himself  by  the  acknowledgment  of  the 
receipt  of  rent,  which  would  have  been  evidence  against  himself,  and 
a  pledge  of  his  accuracy,  it  did  not  fall  within  any  of  the  cases  where 
stewards*  accounts  had  been  received  in  proof  of  such  a  fact  against 
third  persons.  That  the  indoi^sement  of  E.  P.  the  younger,  to  whom  it 
was  addressed,  did  not  show  that  he  had  adopted  the  statement,  but 
merely  that  such  a  letter  had  come  to  his  hands.  But  that  at  any  rate, 
if  it  were  evidence  against  him,  yet  the  subsequent  tenant  for  life,  by 
whom  the  defendant's  lease  ^as  granted,  who  claimed  as  a  purchaser, 
and  between  whom  and  E.  P.  there  was  no  privity  of  estate,  could  not 
be  bound  by  the  latter's  acknowledgment  Thereupon  the  plaintiff 
was  nonsuited. 

In  Michaelmas  Term  last,  a  rule  nisi  was  obtained  for  setting  aside 
the  nonsuit  and  having  a  new  trial,  on  the  ground  that  the  evidence  of 
the  letter  and  of  the  entries  was  improperlj'  rejected. 

Barrough  and  East  showed  cause  against  the  rule.  .  .  •  The  gen- 
eral  rule  is,  that  res  inter  alios  acta  is  not  admissible  in  evidence. 
The  exception  has  never  yet  been  carried  further  than  to  admit  the 
act  of  a  third  person,  a  stranger  to  the  parties  in  the  cause  after 
his  decease,  as  evidence  of  a  fact  supposed  to  have  been  within 
the  peculiar  cognizance  of  such  third  person  at  the  time,  where  b}*  such 
act  he  charged  himself  with  some  burthen  or  debt,  which  gave  another 
a  right  of  action  against  him  ;  or  admitted  a  fact  which  went  to  destroy 
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his  own  prima  facie  claim,  and  therefore  had  an  interest  agauist  the 
declaration  or  admission  of  the  fact  This  it  is  which  gives  an 
authenticit}'  to  the  evidence ;  for  it  is  to  be  presumed  that  no  man 
would  charge  himself  with  any  debt  or  burthen,  or  discharge  another 
from  an}'  apparent  claim  of  his  own,  unless  he  had  reasonable  means 
of  information  to  satisfy  himself  of  the  truth  of  it,  and  felt  himself 
bound  in  duty  and  conscience  to  declare  it.  Upon  this  ground  stew- 
ards' accounts,  wherein  they  charge  themselves  with  the  receipt  of 
money  for  their  masters,  have  been  admitted  as  evidence  of  such 
receipt  on  the  account  therein  set  forth.  But  in  this  case  Hobart, 
the  writer  of  the  letter,  does  not  charge  himself  at  all ;  he  had  there- 
fore no  interest  at  stake  either  in  acquiring  accurate  information  of 
the  fact,  or  in  making  the  communication  truly,  as  he  would  have 
had  if  his  own  interest  had  been  involved  in  the  consequences  of  it. 
All  the  cases  where  evidence  of  this  sort  has  been  admitted  go  upon 
this  ground.  In  Warren  y.  Ch'eenville^  2  Stra.  1129,  the  principal 
ground  of  the  decision  was  the  presumption  arising  from  length  of  time 
and  possession,  aided  by  the  acknowledgment  of  the  receipt  of  the 
money  by  the  scrivener  who  prepared  the  surrender,  annexed  to  his 
bill,  whereby  he  did  away  his  own  claim  for  the  amount.  And  in 
Bjirry  v.  Bebbington^  4  Term  Rep.  514,  and  Stead  v.  Heaton^  4  Term 
Rep.  669,  accounts  delivered  were  admitted  as  evidence  of  the  right 
in  which  the  sums  were  received,  wherewith  the  parties  making  such 
accounts  charged  themselves  to  their  respective  emplo3'ers.  On  the 
other  hand,  evidence  of  this  sort  has  alwa3's  been  rejected  where  the 
third  person  making  the  account  or  entry  did  not  charge  himself  or 
discharge  another;  as  in  Oiitram  v.  Morewopd^  6  Term  Rep.  121,  and 
Calvert  v.  Archbishop  of  Canterbury^  2  Esp.  N.  P.  Cas.  646.  .  .  . 

The  same  objections  apply  with  at  least  equal  force  against  the 
admissibillt}'  in  evidence  of  the  entries  made  by  the  former  tenant  for 
life  of  the  receipt  of  rent  for  these  premises  from  the  then  lessee: 
they  were  merely  private  memorandums  of  his  own,  not  meant  to  be 
put  into  the  hands  of  his  lessee,'  who  miglit  avail  himself  of  his  admis- 
sion that  the  rent  had  been  paid ;  and  he  might  have  suppressed  them 
at  his  pleasure.  And  the  case  of  Outram  v.  Morewood  is  directl}'  in 
point  against  the  admissibility  of  such  entries  to  prove  any  right  in  the 
owner  who  made  them.  If  it  be  said  that  this  was  evidence  against 
himself  to  limit  his  own  power  of  leasing,  it  is  to  be  observed  that  at 
the  time  of  the  entries  made  the  premises  had  been  leased  out,  and 
whatever  interest  the  tenant  for  life  mip;ht  have  had  before  any  lease 
granted  to  lower  the  rent  in  order  to  increase  the  fine,  yet  after  the 
fine  paid  and  the  lease  granted,  his  interest  would  be  the  other  way. 
After  all,  the  most  which  it  can  amount  to  is  an  admission  by  E.  Pri- 
deaux'  the  3'ounger,  the  former  tenant  for  life,  that  the  rent  of  these 
premises  at  that  time  was  £14  a  year:  but  his  admission  is  no  evi- 
dence against  the  defendant  who  claims  from  Humphre}*,  a  subsequent 
tenant  for  life,  who  claimed  as  a  puchaser ;  there  being  no  privity  of 
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estate  between  them.  And  the  question  is,  what  was  the  ancient  rent 
at  the  time  of  the  power  created,  by  which  must  be  understood  the 
ancient  conventionary  rent ;  and  that  cannot  be  proved  by  showing 
what  was  the  rack  rent  reserved  under  a  lease  then  recently  granted  in 
the  time  of  E.  P.  the  younger,  the  second  taker  for  life. 

The  Solicitor' Oenerdly  Letia,  SerjL,  and  Dampier,  in  supix>rt  of 
^«  rule.  .  .  .  Cur.  adv.  vult. 

Lord  £ll£nborouoh,  C.  J,,  now  delivered  the  opinion  of  the  court 
to  this  effect. 

As  to  the  admissibility  in  evidence  of  the  paper  subscribed  by 
Hobart,  which  was  found  by  the  attorney  for  the  lessor  of  the  plaintiff 
amongst  the  muniments  of  the  estate.  .  .  .  The  contents  of  the  paper 
were  adverse  to  the  title  of  the  person  who  had  possession  of  it ;  it 
diminished  his  interest  in  the  fine  on  renewal,  in  the  same  proportion 
as  it  raised  the  rent  to  be  reserved.  The  paper  was  written  by  a  con- 
fidential agent  at  least,  though  it  does  not  appear  that  he  was  the 
immediate  steward  of  the  estate  at  the  time,  but  certainly,  as  the 
contents  show,  by  one  who  had  an  intimate  knowledge  of  it ;  and  it 
was  in  some  degree  recognized  as  authentic  by  the  then  owner  of  the 
estate,  the  tenant  for  life,  by  this  indorsement  written  upon  it :  — 
^^From  Hobart,  a  pai*ticular  of  my  estate  in  Cornwall;*'  thereby 
importing,  that  the  writer  bore  the  degree  of  relation  to  the  estates 
and  their  owner,  which  he  purports  to  do  on  the  face  of  the  paper,  and 
that  the  owner  considered  the  paper  as  an  actual  particular  of  his 
estates.  The  question  then  is,  whether  this  declaration  of  the  then 
tenant  for  life  so  circumstanced  (for  it  is  to  be  considered  only  as  a 
declaration  by  him),  as  to  the  existing  rent  of  the  tenement  in  ques- 
tion, be  evidence  of  that  fact  against  a  succeeding  tenant  for  life  of  the 
estate  having  a  similar  limited  power  of  leasing,  reserving  the  ancient 
rent,  who  claimed  as  a  purchaser;  for  if  he  had  derived  title  from  the 
former  tenant  for  life  by  whom  the  indorsement  was  made,  the  case 
would  have  been  quite  clear.  And  we  think  it  is  also  evidence  against 
the  defendant  who  claims  from  a  succeeding  tenant  for  life.  It 
appears  that  the  former  tenant  for  life,  by  whom  the  paper  was  thus 
accredited,  was  not  only  disinterested  in  respect  of  the  particular  fact 
of  the  then  existing  rent,  but  that  he  had  an  interest  the  other  way,  to 
diminish  the  amonnt  of  it.  Then  at  this  distance  of  time,  with  the 
means  of  knowledge  which  he  had  of  the  fact,  and  his  interest  in 
declaring  it  the  other  way,  we  think  that  his  declaration  is  evidence 
of  the  fact  to  go  to  the  jury.  There  are  several  instances  in  the  books 
where  the  declaration  of  a  person  having  knowledge  of  a  fact,  and  no 
interest  to  falsify  it,  has  been  admitted  as  evidence  of  it  after  his 
death.  Thus,  the  written  memorandum  of  a  father  as  to  the  time  when 
his  child  was  born  has  l>een  received  to  prove  when  the  infant  would 
come  of  age,  and  that  he  wns  in  fact  under  age  at  the  time  of  making 
his  will.  Herbert  v.  Tuckal,  T.  Ray.  84.  And  yet  the  most  that  can 
be  said  for  such  evidence  is  the  peculiar  means  of  knowledge  of  the 
fact  by  the  father,  and  the  absence  of  all  interest  in  him  at  the  time 
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of  the  memorandum'  or  declaration  made  to  falsify  the  truth  in  respect 
to  it  So  an  entr^*  of  the  receipt  of  ecclesiastical  dues  in  the  books  of 
a  deceased  rector  is  evidence  for  his  successor,  Anon.,  Bunb.  46,  180, 
and  2  Yes.  43 ;  which  must  also  be  upon  the  same  ground  of  an 
absence  of  all  interest  to  misstate  the  fact  in  the  rector  making  such 
entry,  which  could  not  possibly  be  evidence  for  himself.  Now,  this 
paper  might,  if  it  had  ever  met  the  eye,  have  been  used  adversely  to 
the  former  tenant  for  life  b}'  whom  it  was  authenticated,  and  could 
not  have  been  evidence  in  his  favor :  he  could  not  therefore  have  bad 
any  undue  motive  for  preserving  it  In  like  manner  ancient  deeds 
proved  to  have  been  found  amongst  deeds  and  evidences  of  land  may 
be  given  in  evidence,  although  the  execution  of  tbem  cannot  be 
proved ;  and  the  reason  given  is,  ^'  that  it  is  hard  to  prove  ancient 
things,  and  the  finding  them  in  such  a  place  is  a  presumption  they 
were  fairly  and  honestly  obtained,  and  reserved  for  use,  and  are  free 
from  suspicion  of  dishonesty."  The  paper,  therefore,  having  been 
found  amongst  the  muniments  of  the  family,  accredited  by  one  who 
could  not  have  used  it  in  his  own  favor,  and  preserved  by  him  and  by 
tiie  succeeding  tenant  for  life,  against  whom  it  might  have  been  used 
adversely- ;  we  think  that  it  was  evidence  to  be  left  to  the  jury  of  the 
amount  of  the  ancient  rent  at  the  time  it  bears  date.  And  upon  the 
same  grounds  we  think  that  the  entries  in  the  book  of  the  receipt  of 
rent  made  by  the  same  person  were  also  evidence  of  the  fact,  which 
ought  to  have  been  submitted  to  the  jur}-.  Hale  absoltUe.^ 


HIGHAM  V.  RIDGWAY. 
King's  Bench.     1808. 

[Reported  10  East,  109.] 

Upon  error  brought  to  reverse  a  recovery  sufifered  by  Wm.  Fowden 
the  younger,  of  certain  lands  in  the  count}'  palatine  of  Chester,  of  which 
he  claimed  to  be  first  tenant  in  tail  under  indentures  of  the  IGth  and 
17th  of  December,  1763,  it  appeared  that  the  premises  were  limited  in 
remainder  to  the  first  son  of  the  body  of  Wm.  Fowden  the  father,  in 
tail,  with  remainder  to  the  second  and  other  sons  in  tail,  remainder  to 
the  daughters  in  tail :  under  which  last  limitation  the  plaintiff  Elizabeth 
claimed,  in  default  of  heirs  male  of  Wm.  Fowden  the  father,  as  heir  of 
the  body  of  Mar}',  his  only  daughter.  The  record  set  forth  the  re- 
covery, which  was  of  the  session  at  Chester,  on  the  16th  of  April,  29 
Geo.  HI.,  and  appeared  to  have  been  acknowledged  at  Macclesfield  on 
the  15th  of  April,  1789,  and  that  an  aflOidavit  was  sworn  on  that  day 
by  Wm.  Morle}',  Wm.  Fowden,  Sen.,  and  Mar}'  the  wife  of  John  Orme, 
in  which  Wm.  Fowden,  Sen.,  swore  "  that  Wm.  Fowden  the  younger 
was  born  on  the  second  of  April,  1768,  but  that  being  a  Protestant 
dissenter,  no  entry  was  made  of  his  baptism  in  any  register.''    And 

^  As  to  this  ease,  see  supra^  891  9eq,  -  £d. 
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Mary  Ormc  swore  that  '^  she  was  aant  to  Wm.  Fowden,  Jun.,  and  well 
reiDembered  that  he  was  boni  in  the  beginning  of  April,  and  before  the 
loih  day  of  that  month  in  the  year  1768."  And  the  error  assigned 
was  that  it  api)eared  in  the  record,  etc.,  that  Wm.  Fowden,  Jun.,  on 
Friday  in  the  aforesaid  session  at  Chester,  appeared  by  attorney  and 
warranted  the  tenements,  etc.,  to  £.  (the  tenant),  etc. :  bat  that  Wm. 
Fowden,  Jun.,  was  then  an  infant  within  the  age  of  21  3*ears,  viz.  20 
years  and  no  more.  And  on  joinder  in  error,  the  issue  was,  ^'  Whether 
Wm.  Fowden  the  younger  at  the  time  of  his  appearance  and  war- 
rant3%  and  voucher  to  warrant}-,  and  also  at  the  time  of  the  giving  of 
the  said  judgment  (of  recover}')  was  an  infant  within  the  age  of  21 
3'ears,  to  wit,  of  the  age  of  20  years  and  no  more."  At  the  trial  at 
Chester  it  appeared  that  Wm.  Fowden,  Jun.,  died  on  the  Slst  of  De- 
ceral)er,  1792,  having  before  made  his  will;  and  Wm.  Fowden,  Sen., 
the  father,  died  on  the  20th  of  March,  1806;  but  Mary'Orme,  the 
aunt,  was  still  living,  and  examined  as  a  witness  by  the  defendant 
In  support  of  the  fact  as  sworn  to  in  her  affidavit;  but  the  accu* 
racy  of  her  recollection  as  to  the  precise  day  of  her  nephew's  birth 
was  rendered  doubtful  by  circumstances  which  came  out  upon  cross- 
examination.  And  on  the  part  of  the  plaintiffs  it  was,  amongst 
other  things,  proved  by  a  neighbor,  that  Wm.  Fowden,  the  father, 
and  his  wife,  lived  at  Bramhall,  where  William,  the  son,  was  born ; 
that  it  was  on  a  Friday.  That  he  was  desired  by  the  father  to 
fetch  Mr.  Hewitt,  the  man-midwife,  who  lived  at  Stockport,  about 
three  miles  and  a  half  distant ;  the  witness,  however,  had  occasion  to 
go  elsewhere,  and  another  person  was  sent  to  Mr.  Hewitt,  and  on  the 
witness's  return  the  same  evening,  Mrs.  Fowden  was  brought  to  bed 
of  a  son.  That  the  wife  of  Richard  Fallows,  who  lived  half  a  mile  off, 
was  also  delivered  on  the  same  day.  The  person  who  was  sent  to  Mr. 
Hewitt's  corroborated  this  account,  and  knew  young  Fallows  and 
3'oang  Fowden  as  they  grew  up,  who  appeared  about  the  same  age. 
Another  witness  also  proved  the  birth  of  young  Fowden  on  a  Friday 
(the  particular  day  of  the  week  was  proved  by  reference  to  market-day 
and  other  collateral  circumstances  b}*  the  several  witnesses),  and  that 
he  saw  Mr.  Hewitt  at  Fowden's  house.  Fallows,  the  son,  also  proved 
his  growing  up  with  Wm.  Fowden,  the  son ;  that  they  used  to  dispute 
which  was  the  eldest ;  but  they  were  both  lK>m  on  the  same  day  ;  and  he 
had  been  told  this  by  Fowden's  father  and  mother.  His  own  birthday 
was  on  the  22d  of  April.  Other  witnesses  also  deposed  to  the  same 
effect.  John  Hewitt  was  then  called,  the  son  of  the  man-midwife  who 
delivered  Mrs.  Fowden ;  and  he  proved  the  death  of  his  father  20  j^ears 
before,  and  produced  certain  books  (on  which  the  question  of  evidence 
arose)  in  which  his  fatlier  had  been  used  to  make  regular  entries  of  all 
matters  relating  to  his  business,  with  their  dates,  immediatel}*  on  his 
return  home;  and  the  entries  in  question  were  proved  to  be  in  his 
father's  handwriting.  These  entries  were  tendered  in  evidence  to  show 
the  precise  day  of  the  birth  of  Wm.  Fowden,  Jun.    The  evidence  was 
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objected  to ;  but  the  court  determined  to  receive  it,  reserving  the  point. 
The  entries  in  question  (which  were  preceded  and  followed  in  order  of 
time  by  others  of  the  like  nature)  were  as  follows :  — > 

''22  April  1768. 
38.^    Richard  Fallows's  wife.    BramhalL     Filius  circa  hor.  9,  matatin : 
cum  forcipe,  etc. 
paid." 

Then  followed  in  the  same  page  the  entry  in  question,  without  any 
intervening  date :  — 

*'  Wm.  Fowden  jun''* «  wife  79  • 

filius  circa  hor.  8  post  merid.  nat.  etc.'' 

**  Wm.  Fowden  jun'.     1768. 

Aprilis  22.    Filius  natus,  etc. 

wife  —         —         16    1 

26th.     Haustuspurg.     —         —         0  15    0 

2     11 

P».  25th  Oct',  1768." 

The  jury  found,  on  this  evidence,  that  Wm.  Fowden,  Jun.,  who  suffered 
the  recovery,  was  not  born  on  the  2d,  but  on  the  22d  of  April,  1768. 

Topping  and  TcUes  showed  cause  against  a  rule  for  a  new  trial. 

Mardey^  Serj.,  and  John  Williams,  contra. 

LoBD  Ellekboroogh,  C.  J.  I  should  be  extremel}"^  sorry  if  any« 
thing  fell  from  the  court  upon  this  occasion  which  would  in  any  degree 
break  in  upon  those  sound  rules  of  evidence  which  have  been  estab- 
lished for  the  securit}'  of  life,  liberty,  and  property ;  but  in  declaring 
our  opinion  upon  the  admissibility  of  the  evidence  in  question,  we  shall 
lay  down  no  rule  which  can  induce  such  ruinous  consequences,  nor  go 
beyond  the  limits  of  those  cases  which  have  been  ofLen  recognized,  be- 
ginning with  that  of  Warren  v.  Greenville,  The  question  is,  Whether 
the  books  of  a  man-midwife,  attending  upon  a  woman  at  the  time  of 
her  delivery,  and  making  charges  for  such  his  attendance,  which  he 
thereby  acknowledges  to  have  been  paid,  are  evidence  of  the  time  of  the 
birth  of  the  son,  as  noted  in  those  entries?  That  the  books  would  be 
evidence  in  themselves,  as  recording  this  event  of  the  birth  and  other 
similar  events  in  the  course  of  his  attendance  on  his  patients,  at  the 
several  times  when  they  took  place,  I  am  bj'  no  means  prepared  to  say. 
Nor  is  my  opinion  in  this  case  formed  with  reference  to  the  declarations 
of  parents,  etc.,  received  in  evidence,  as  to  the  birth  or  time  of  the 
birth  of  their  children.  BjitJ[  think  the  evidence  here  was  properly 
admitted,  upon  the  broad  principle  on  which  receivers'  books^bave  been 
admitted ;  namely,  that  the  entry  made  was  in  prejudice  of  tfiej)arty 

i  ^"'      

1  The  figures  88  referred  to  the  ledger. 

>  This  was  the  designation  at  that  time  of  the  father  of  Wm.  Fowden,  Jan.,  in 
question. 

*  These  figures  referred  to  the  ledger,  the  entry  in  which  follows. 
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makiqg  i^i  In  the  case  of  the  receiver,  he  charges  himself  to  aoooant 
for  so  much  to  his  emploj-er.  In  this  case  the  party  repelled  by  his 
entry  a  claim  which  he  would  otherwise  have  had  upon  the  other  for 
work  performed,  and  medicines  furnished  to  the  wife ;  and  the  period 
of  her  deliver}*  is  the  time  for  which  the  former  charge  is  made ;  the 
date  of  wliich  is  the  22d  of  April ;  when  it  appears  by  other  evidence, 
that  the  man-midwife  was  in  fact  attending  at  the  house  of  Wm.  Fow- 
den.  If  this  entry  had  been  produced  when  the  party  was  making  a 
claim  for  his  attendance,  it  would  have  been  evidence  against  him  that 
his  claim  was  satisfied.  It  is  idle  to  say  thai  the  word  paid  only  shall 
be  admitted  in  evidence  without  the  context,  which  explains  to  what  it 
refers ;  we  must  therefore  look  to  the  rest  of  the  entry,  to  see  what  the 
demand  was,  which  he  thereby  admitted  to  be  dischai^ed.  B}*  the 
reference  to  the  ledger,  the  entry  there  is  virtually  incorporated  with 
and  made  a  part  of  the  other  entry,  of  which  it  is  explanatory.  So  far, 
therefore,  the  case  of  Warren  v.  Oreenville^  if  it  be  law,  is  an  authority 
in  point  to  the  present  case.  But  it  is  supposed  tliat  after  the  evi- 
dence of  the  solicitor's  book  there  had  been  received,  the  court  had 
repented  of  their  decision,  and  put  the  case  to  the  Jur}*  entirely  on  the 
presumption  of  a  surrender  from  length  of  time.  But  how  does  that  ap- 
pear, either  upon  the  report  in  Strange,  or  by  what  fell  from  Lord  Mans- 
field in  the  case  in  Burrow?  [Vol.  2,  p.  1071.]  Warren  v.  OreenvtUe 
was  decided  in  the  3'ear  1740,  about  40  years  after  the  time  when  it 
was  insisted  that  the  surrender  should  be  pi*csumed  to  have  been  made. 
And  to  fortify  that  presumption,  the  report  says  that  the  defendant 
offered  the  attorney's  debt-book  in  evidence,  containing  charges  for 
drawing  and  engrossing  the  surrender,  which  it  appeared  by  the  book 
were  paid.  This  evidence  was  objected  to,  but  allowed  by  the  court, 
who  thought  it  material,  upon  the  inquiry  into  the  reasonableness  of 
presuming  a  surrender,  and  not  to  be  suspected  to  be  done  for  this 
purpose.  The  entries  were  read  accordingly.  But  the  court  after- 
wards declared  ^*  that  without  that  circumstance  they  would  have  pre- 
sumed a  surrender ;  and  desired  it  might  be  noticed  that  they  did  not 
require  any  evidence  to  fortify  the  presumption  after  such  a  length  of 
time."  Now  what  is  the  fair  inference  to  be  collected  from  that  report? 
Not  that  the  court  doubted  at  all  whetiier  the  evidence  of  the  entries 
in  the  book  had  been  properly  received ;  but  that  they  were  afraid 
that  by  fortifying  and  buttressing  up,  by  this  further  evidence,  a  pre- 
sumption so  strong  from  the  mere  lapse  of  time,  they  might  be  sup- 
posed to  have  weakened  that  presumption  ;  which  they  wished  to  guard 
against.  And  this  is  in  substance  the  account  which  Lord  Mansfield 
himself  gives  of  that  decision  in  the  case  in  Burrow.  But  he  also 
states  that  the  point  of  evidence  was  strongly  litigated ;  which  shows 
that  it  did  not  pass  without  much  discussion  and  consideration ;  and 
his  account  of  the  fact  there  given  in  evidence,  so  far  from  showing  the 
report  to  be  incorrect,  is  a  strong  confirmation  of  it  in  the  material  cir- 
cumstance. Here  it  appears  distinctly  iVom  other  evidence  that  there 
was  the  work  done  for  which  the  charge  was  made ;  for  the  man- 
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midwife  was  sent  for  by  the  father,  and  he  attended  at  the  house  on 
the  da}'  when  the  mother  was  delivered  ;  and  the  discharge  in  the  book» 
in  his  own  handwriting,  repels  the  claim  which  he  would  otherwise  have 
had  against  the  father  from  the  rest  of  the  evidence  as  it  now  appears. 
Therefore  the  entry  made  by  the  part}*  was  to  his  own  immediate  preju- 
dice,  when  he  had  not  onl}*  no  interest  to  make  it,  if  it  were  not  true, 
but  he  had  an  interest  the  other  way,  not  to  discharge  a  claim  which  it 
appears  from  other  evidence  that  he  had.  The  evidence,  therefore,  in 
this  case  was  properly  received,  as  well  upon  the  authority  of  the  case 
of  Warren  v.  ChreenviUe  as  upon  principle. 

Grose,  J.  .  .  .  Even  without  the  entries,  I  think  there  was  evidence 
sufficient  to  find  the  verdict  which  has  been  given,  though  those  entries 
put  the  matter  out  of  all  question. 

Le  Blanc,  J.  On  inquiring  into  the  truth  of  facts  which  happened 
a  long  time  ago,  the  courts  have  varied  from  the  strict  rules  of  evi- 
dence applicable  to  facts  of  the  same  description  happening  in  modern 
times,  because  of  the  difficulty  or  impossibility  by  lapse  of  time  of 
proving  those  facts  in  the  ordinary  way  by  living  witnesses.  On  this 
ground,  hearsay  and  reputation  (which  latter  is  no  other  than  the  hear- 
say of  those  who  maj^  be  supposed  to  have  been  acquainted  with  the  fact, 
handed  down  from  one  to  another),  have  been  admitted  as  evidence  in 
particular  cases.  On  that  principle  stands  the  evidence  in  cases  of  pedi- 
gree, of  declarations  of  the  familj*,  who  are  dead,  or  of  monumental 
inscriptions,  or  of  entries  made  by  them  in  family  Bibles.  The  like  evi- 
dence has  been  admitted  in  other  cases,  where  the  court  were  satisfied 
that  the  person  whose  written  entry  or  hearsay  was  offered  in  evidence 
had  no  interest  in  falsifying  the  fact,  but  on  the  contrary  had  an  interest 
against  his  declaration  or  written  entry ;  as  in  the  case  of  receivers' 
books.  I  do  not  mean  to  give  any  opinion  as  to  the  mere  declarations 
or  written  entries  of  a  midwife  who  is  dead,  respecting  the  time  of  a  per- 
son's birth,  being  made  of  a  matter  peculiarly  within  the  knowledge  of 
such  a  person  ;  it  is  not  necessary  now  to  determine  that  question  ;  but 
I  would  not  be  bound  at  present  to  say  that  they  are  not  evidence.  But 
here  the  entries  were  made  by  a  person  who,  so  far  from  having  any 
interest  to  make  them,  had  an  interest  the  other  waj' ;  and  such  entries 
against  the  interest  of  the  party  making  them  are  clearly  evidence  of 
the  fact  stated,  on  the  authority  of  the  case  of  Warren  v.  Chreen- 
viUe^ and  of  all  those  cases  where  the  books  of  receivers  have  been 
admitted.  ... 

Baylet,  J.  Tliis  was  no  officious  entry  made  by  one  who  had  no 
concern  in  the  transaction  ;  he  had  no  interest  in  making  it ;  and  as  he 
thereby  discharged  an  individual  against  whom  he  would  otherwise  have 
had  a  claim,  I  think  the  entry  was  evidence  by  all  the  authorities. 
There  were  two  entries  read,  the  one  following  the  other,  without  any 
intervening  date ;  the  first  of  these,  relating  to  Fallows,  is  dated  the 
2 2d  of  April,  1768 ;  and  this  is  marked  as  paid ;  the  next  as  to 
Fowden  is  not  stated  there  to  be  paid ;  but  it  refers  to  a  particular 
page  in  the  ledger,  where  the  charge  against  Fowden  is  made,  in-* 
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eluding  items,  one  of  which  is  for  delivering  his  wife,  corresponding 
in  date  with  the  former  entry  ;  and  there  he  states  himself  to  have  been 
paid  for  his  work  and  medicines.  Therefore,  if  he  had  brought  an 
action  for  his  work,  and  had  received  notice  to  pi*oduce  his  books,  this 
entry  would  have  discharged  the  father.  Now  all  the  cases  agree,  tbat 
a  written  entry,  by  which  a  man  discharges  another  of  a  claim  which  he 
had  against  him,  or  chaises  himself  with  a  debt  to  another,  is  evidence 
of  the  fact  which  he  so  admits  against  himself,  there  being  no  interest 
of  his  own  to  advance  by  such  entrj*.  In  Outram  v.  Morewood  [5  T.  R. 
121]  the  entry  made  was  for  the  party's  own  interest  who  made  it ;  for 
he  entered  the  receipt  of  rent  from  another  person ;  therefore,  if  that 
had  been  evidence  for  him,  or  for  those  claiming  under  him,  it  would 
have  been  furnishing  evidence  for  himself  of  a  right  to  the  estate.  But 
the  principle  to  be  drawn  from  all  the  cases,  beginning  with  Warren  v. 
Greenville  down  to  Roe  v.  Eawlings,  is  that  if  a  person  have  peculiar 
means  of  knowing  a  fact,  and  make  a  declaration  of  that  fact,  which  is 
against  his  interest,  it  is  clearly  evidence  after  his  death,  if  he  could 
have  been  examined  to  it  in  his  lifetime.^  And  that  principle  has  been 
constantlj'  acted  upon  in  the  case  of  receivers'  accounts. 

Mule  discharged,^ 


MIDDLETON  r.  MELTON. 
King's  Bench.    1829. 
[Reported  10  B.  dfr  0.  317.»] 

Action  against  a  surety  on  a  bond  given  by  a  deceased  collector  of 
taxes  for  the  faithful  performance  of  his  duties.  At  the  trial  before  Alex- 
ander, C.  B.,  at  the  Spring  Assizes  for  the  County  of  Surrey,  1829,  it 
appeared  that  the  defendant,  together  with  John  Frost  and  Squire,  had 
executed  the  bond  stated  in  tiie  declaration ;  that  a  duplicate  assess- 
ment had  been  delivered  to  Squire,  in  which  he  occasionally  made 
entries  of  the  sums  received  from  the  persons  assessed :  from  the  en- 
tries made  in  that  assessment,  it  did  not  appear  that  he  had  received 
any  moneys  that  he  had  not  paid  over  to  the  commissioners.  It  ap- 
peared also  that  for  his  own  convenience  he  kept  a  private  book,  con- 
taining entries  (copied  from  the  duplicate  assessment)  of  the  names  of 

1  Bat  see  Bayley,  B.,  in  Gleadow  v.  Atkin,  1  Cr.  &  M.  410,  423  (1833)  :  "The  ex- 
pression reported  to  have  been  used  by  me  in  that  case  [Higham  v.  Ridgway]  is  '  if 
he  could  have  been  examined  to  it  in  his  lifetime.'  That  qualification  is  not  iutro- 
dnced  in  any  other  case ;  but  the  rule  ia  invariably  laid  down  without  any  such  quali- 
fication :  and  I  have  great  doubts  whether  I  ever  used  the  expression.  If  I  did,  Searle 
V.  liord  Barrington  and  Bosworth  v,  Cotchett,  decided  in  the  House  of  Lords,  are 
against  it."  —  Ed. 

'  And  so  Zimmerman  v.  Bloom,  43  Minn.  168;  Egbers  v,  Egbers,  177  111. 
82.  —  Ed. 

*  The  statement  of  facts  is  condensed. 
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the  persons^  and  of  the  sums  for  which  they  were  respectively  assessed^ 
and  that  it  was  his  usual  habit  to  collect  by  that  private  book,  and  to 
mark  with  ticks  all  the  sums  he  received  from  the  several  persons 
therein  mentioned.  This  book  was  inspected  by  John  Howard  and 
W.  Sefbon  on  tbe  day  after  Squire's  death.  Tbey  stated  that  they 
found  in  it  entries  with  ticks  against  them,  denoting  the  sums  received 
from  the  pei-sous  against  whose  names  those  ticks  were  placed,  for 
which  there  were  not  corresponding  entries  in  the  duplicate  assessment* 
It  was  proved  that  the  private  book  was  delivered  by  Squire's  daughter 
to  the  defendant,  and  that  the  defendant  had  had  notice  to  produce  it* 
The  sums  which  appeared  to  be  due  from  Squire  by  the  entries  he  him- 
self had  made  in  the  private  book,  over  and  above  what  appeared  by 
the  duplicate  assessment  to  have  been  collected  by  him,  amounted  to 
£91)6 ;  for  some  of  these  sums  the  plaintiff  furtiier  produced  receipts 
given  to  several  persons  for  taxes  paid  to  Squire,  and  signed  bj'  him. 
It  was  objected,  first,  that  the  receipts  were  not  receivable  in  evidence, 
because  the  parties  who  paid  the  money  might  have  been  called ;  and, 
secondlj',  that  although  entries  made  bj'  Squire  in  any  book  which  he 
in  the  course  of  his  duty  as  collector  was  bound  to  keep  would  be  evi- 
dence against  the  suret}*,  3'et  that  entries  made  by  him  in  a  private 
book  kept  for  his  own  convenience  were  not  receivable  in  evidence  to 
charge  the  surety.  Tlie  learned  judge  received  the  evidence,  but  re- 
served libertj'  to  the  defendant  to  move  to  enter  a  nonsuit,  if  the  court 
should  be  of  opinion  that  neither  the  entries  in  the  private  book  nor  the 
receipts  were  evidence,  or  to  reduce  the  verdict,  if  they  should  be  of 
opinion  that  the  entries  in  the  private  book  were  not  admissible  in 
evidence,  but  that  the  receipts  were.  A  verdict  having  been  found  for 
the  plaintiff  for  £996  a  rule  nisi  had  been  obtained  pursuant  to  the 
leave  reserved. 

Andrews,  Serjt. ,  and  HxUchinson  now  showed  caused. 

Spankie,  Serjt.,  and  OhiUyy  contra. 

Batlet,  J.  The  question  in  this  case  is,  Whether  a  private  book 
kept  b}'  a  collector  of  taxes,  containing  entries  wherein  he  acknowl- 
edges the  receipt  of  sums  of  money  in  his  character  of  collector,  can  be 
given  in  evidence  against  a  surety,  the  collector  having  been  appointed 
to  collect  the  taxes  mentioned  in  the  bond  pursuant  to  the  provisions  of 
an  act  of  Parliament  In  this  case  Squire  was  the  collector,  and  his 
private  book  was  found  after  his  death,  and  given  by  his  daughter  to 
the  defendant  There  was  evidence  to  show,  therefore,  that  it  was  left 
in  the  defendant's  possession,  and  he  having  refused  to  produce  it  at 
the  trial  after  notice,  secondary  evidence  of  its  contents  was  admissi- 
ble. It  was  proved  that  it  was  the  collector's  usual  habit  to  collect  by 
his  private  book,  and  to  mark  the  sums  he  received  with  ticks,  and  that 
those  ticks  denoted  that  those  sums  had  been  received  by  him.  If  the 
entries  mentioned  in  the  book  were  admissible  evidence  to  show  that  he 
received  those  sums,  they  will  be  sufficient  to  entitle  the  plaintiff  to 
retain  the  verdict  for  the  full  amount ;  and  the  question  as  to  the  ad- 
missibility of  the  receipts  will  not  necessarilj'  arise.    It  was  contended, 
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on  the  part  of  the  defendant,  that  the  entries  in  the  book  were  not 
receivable  in  evidence,  on  the  ground  that  it  was  a  mere  private  book, 
which  it  was  not  the  duty  of  Squire  in  his  character  of  collector  to 
keep ;  and  it  was  said  that  the  cases  of  Ooas  v.  Watlington,  3  Brod.  & 
Bingh.  132,  and  Whitnash  v.  Oeorge,  8  B.  &  C.  556,  proceeded  on 
the  ground  that  the  entries  were  in  those  very  books,  which,  by  the 
condition  of  the  bond,  the  principal  was  bound  faithfully  to  keep.  The 
principle  there  laid  down  was  quite  sufficient  for  the  purpose  of  decid- 
ing those  cases.  But  the  book  in  which  the  entries  were  made  in  this 
case  being  one  which  the  collector  was  not  under  any  obligation  to 
keep,  it  now  becomes  necessary  to  consider  whether  the  rule  established 
by  those  cases  is  not  too  narrow,  and  whether  such  entries  made  in  this 
private  book  may  not  be  evidence  against  this  defendant,  considering 
the  defendant  as  a  mere  stranger,  without  reference  to  his  character  of 
surety,  in  respect  of  which  he  may  be  identified  in  interest  with  his 
principal.  The  question  then  is.  Whether  such  an  entry,  made  by  anl/| 
individual  against  his  own  interest,  may  be  evidence  of  tlie  fact  of  the| 
receipt  of  the  money  against  a  third  party?  It  is  a  general  principle  of 
evidence,  that  declarations  or  statements  of  deceased  persons  are  ad- 
missible when  they  appear  to  have  been  made  against  their  interest. 
An  entry  in  a  book,  whereby  the  party  making  it  charges  himself  with 
the  receipt  of  money  on  account  of  a  third  person,  or  acknowledges  the 
payment  of  money  due  to  himself,  has  been  held  to  be  evidence  of  the 
receipt  or  payment  of  such  money.  The  case  of  Warren  v.  OreenvUle^ 
2  Str.  1129,  is  a  very  early  authority  upon  this  subject,  and  it  does  not 
appear  to  have  been  cited  in  the  case  of  Ooss  v.  Watlingtofi^  3  Brod. 
&  Bingh.  132.^  •  .  ,  Now  the  principle  uix)n  which  that  case  was  de- 
cided was,  that  upon  looking  at  the  attorney's  book  it  appeared  that 
he  had  made  a  charge  for  the  surrender,  and  acknowledged  that  he  had 
been  paid  the  sum  charged.  In  Stecui  v.  Heaton^  4  T.  B.  669,  an  entry 
made  by  the  officers  of  one  township  of  the  receipt  of  a  proportion  of 
the  church-rates  from  the  officers  of  another  township,  was  held  to  be 
evidence  to  charge  the  latter  officers  with  the  same  proportion  in  future ; 
and  another  entry  explaining  the  proportions,  made  on  the  same  page, 
was  also  held  admissible.  There  Ashhurst,  J.,  says,  ^'  The  last  entry 
of  the  payment  by  the  officers  is  clearly  admissible,  because  the  officers 
thereby  charge  themselves  with  the  receipt."  In  Barry  v.  Bebhington, 
4  T.  R.  514,  the  right  to  the  soil  was  in  issue,  and  the  plaintiff,  who 
derived  title  under  Lord  Barrymore,  offered  in  evidence  several  items 
contained  in  a  book  in  the  handwriting  of  one  Ashle}',  who  had  many 
years  ago  been  steward  to  Lord  Barrymore,  and  was  then  dead.  The 
items  were  memoranda  of  receipts  of  mone}'  by  Ashlc}'  from  different 
persons  by  name,  but  whose  situations  were  not  mentioned,  for  tres- 
passes committed  on  the  common  in  question,  paid  on  account  of  Lord 
Barrymore.  The  evidence  was  rejected,  and  a  rule  was  obtained  for  a 
new  trial  on  the  authority  of  Warren  v.  Greenville^  2  Str.  1129,  on  the 
ground  that  the  evidence  was  improperly  rejected ;  and  that  rule  was 

1  Supra,  476. — En, 
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afterwards  made  absolute.  Lord  Een^'on  there  says :  '^  It  is  clear 
that  where  a  steward  charges  himself  with  the  receipt  of  monej',  it  shall 
be  received  in  evidence  before  a  jurj',  to  show  that  such  sum  was  re- 
ceived by  him."  In  Higham  v.  Ridgway^  10  East,  109,  an  entry 
made  by  a  man-midwife  in  a  book,  of  having  delivered  a  woman  of  a 
child  on  a  certain  day,  referring  to  his  ledger  in  which  he  had  made  a 
cliarge  for  his  attendance,  which  was  marked  as  paid,  was  held  to  be 
evidence  upon  an  issue  as  to  the  age  of  such  child  at  the  time  of  his 
afterwards  suffering  a  recovery.  These  cases  establish  that  where  a 
person  make&.aa  eatgy  -<thflrging  linn?lf  r'*^  ^^^  "^i'Hpti  \\{  a  sum  of^ 
money^,  that  entry  is  evidence  of  the  fact  of  the  receipt  of  that  money 
against  a  third  person.  "The  question  as  to  the  receipts  then  becomes 
immntertal.  But  if  the  entries  in  the  book  are  admissible  in  evidence, 
because  the  tick  marked  against  them  denotes  that  the  collector  had 
received  the  mone}*,  the  receipts  signed  by  him  must  be  evidence  of  the 
fact  of  such  receipt  of  the  mone}'  upon  the  same  principle. 

LiTTLEDALB,  J.  I  am  of  the  same  opinion.  I  at  one  time  entertained 
great  doubts  whether  entries  made  in  a  private  book  kept  by  a  person 
for  his  own  convenience  could  be  evidence  against  a  third  party.  In 
Qqb8  v.  Watlington^  3  Brod.  &  Bingh.  132,  the  books  in  which  the 
entries  were  made  bj^  the  deceased  collector  were  public  books  deliv- 
ered to  him  by  his  predecessor  in  office ;  and  in  Whitnash  v.  George^ 
8  B.  &  C.  556,  the  book  in  which  the  entry  was  made  was  one  which  the 
principal  was  bound  to  keep  in  the  performance  of  the  very  duty  for 
which  the  surety  had  become  bound.  Now,  if  a  private  book  is  to  be 
considered  in  the  same  light  as  a  public  book,  these  entries  were  receiv- 
able in  evidence.  The  receipts  (which  are  entries  made  on  separate 
pieces  of  paper)  also  were  admissible,  because  the  book  is  nothing  more 
than  scraps  of  paper  put  together.  Warren  y.  Oreenville,  2  Str.  1129, 
,.  Barry  v.  Bebbington,  4  T.  R.  514,  and  Higham  v.  JRidgtoay^  10  East, 
»^109,  establish  this  general  principle,  that  where  a  person  has  peculiar 
.ll,  means  of  knowing  a  fact,  and  makes  a  declaration  or  written  entry  of 
\h  that  fact,  which  is  against  his  interest  at  the  time,  it  is  evidence  of  the 
'/itJVict  as  between  third  persons  after  his  death.  Those  cases  are  distin- 
guishable from  the  present,  because  there  the  entries  were  all  that  was 
intended  to  be  done  by  the  party  who  made  such  entries.  Here  the 
party  evidently  meant  to  make  an  entry  in  the  public  book ;  the  act, 
therefore,  was  incomplete.  Looking,  however,  to  the  principle  laid 
down  in  the  several  cases  which  have  been  referred  to,  I  think  the 
entries  made  in  this  private  book  were  admissible  in  evidence ;  and  if 
they  are  admissible  because  they  are  acknowledgments  of  the  receipt  of 
money  for  which  the  party  might  otherwise  have  a  claim,  it  follows  that 
the  receipts  themselves  must  be  evidence  upon  the  same  principle. 

Parke,  J.  I  am  of  the  same  opinion.  Secondary  evidence  of  the 
contents  of  the  private  book  was  properly  received,  the  defendant  not 
having  produced  it  after  notice.  The  question,  therefore,  is,  Whether 
entries  in  a  private  book,  acknowledging  that  he  had  received  certain 
sums  of  mone}',  are,  after  the  <leath  of  the  party  who  made  them,  ad« 
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missible  evidenoe  against  third  persons,  to  prove  the  fact  of  .the  receipt 
of  the  money?  The  genei*al  rule  undoubtedly  is,  that  facts  must  be 
proved  by  testimony  upon  oath.  This  case,  however,  falls  within  the 
exception  necessarily  engrafted  upon  that  rule,  viz.,  that  an  admission  of 
a  fact  made  by  a  deceased  person,  which  is  against  the  interest  of  the 
party  making  it  at  the  time,  is  evidence  of  that  fact  as  between  third 
persons.  Upon  tliat  ground  entries  made  by  receivers,  stewards,  and 
other  agents,  charging  themselves  with  the  receipt  of  money,  have  been 
held,  after  their  death,  to  be  admissible  in  evidence,  to  prove  the  fact 
of  the  receipt  of  such  money,  and  that  without  reference  to  the  particu- 
lar character  of  the  person  who  made  such  entries.  In  Warren  v. 
Oreenville,  2  Str.  1129,  the  party  who  made  the  entry  was  an  attorney ; 
in  Manning  v.  Lechmere^  1  Atk.  453,  a  bailiff ;  in  Higham  v.  Hidg* 
i/7ay,  10  £a8t,  109,  a  surgeon.  In  Haddov)  v.  Parry^  8  Taunt.  303,  a 
bill  of  lading  signed  by  a  master  of  a  vessel  since  deceased,  for  goods 
to  be  delivered  to  a  consignee  or  his  assigns  on  paying  freight,  was  held 
to  be  evidence  to  show  that  the  goods  were  on  board.  It  being  once 
established  that  such  admissions  are  evidence  of  the  facts  admitted,  it 
can  make  no  difference  that  the  same  facts  might  have  been  proved  by 
evidence  of  another  kind  ;  as,  for  instance,  by  a  living  witness.  And 
we  find  that  admissions  by  deceased  persons  have  been  received,  where 
the  testimony  of  existiog  persons  might  have  been  given.  In  Barry  v. 
Bebbington,  4  T.  R.  514,  which  was  tried  in  1791,  one  of  the  memo* 
randa  was  a  receipt  of  a  sum  of  money  in  1785.  The  fact  of  payment, 
therefore,  was  probably  capable  of  being  proved  by  the  persons  who 
paid  the  money,  3*et  it  was  held,  that  the  entry  made  by  the  deceased 
steward,  charging  himself  with  the  receipt  of  the  money,  was  evidence 
of  the  fact  of  such  a  receipt,  without  calling  the  persons  who  paid  it. 
Upon  the  same  principle,  applied  to  this  case,  the  entry  made  by  the 
deceased  collector  is  proof  of  the  fact  of  the  mone}*  having  been  paid 
without  calling  the  persons  who  paid  it  to  him.  In  Oosa  v.  Watlington^ 
3  Brod.  &  Bingh.  132,  and  Whitna^h  v.  George,  8  B.  &  C.  556,  the 
entries  were  admissible,  upon  the  ground  that  they  were  made  in  a 
book  which  it  was  the  duty  of  the  principal  to  keep,  and  for  the  per- 
formance of  which  dut^'  the  defendant  had  become  bound.  But  I  think 
those  decisions  may  be  supported  on  the  more  general  principle,  that 
an  entry  made  by  a  party  cognizant  of  a  fact,  and  having  no  interest  to 
make  a  false  entry,  whereby  he  charges  himself  with  the  receipt  of  a 
sum  of  monc}',  is  evidence  of  the  fact  of  the  receipt  of  such  money.  It 
is  unnecessary  to  consider  the  question  as  to  the  receipts,  because  the 
entries  in  the  book,  if  admissible,  are  sufficient  to  entitle  the  plaintiff  to 
the  full  amount  of  the  damages  which  he  has  recovered.  But  I  cannot 
help  thinking  that  they  were  admissible ;  and  I  doubt  the  propriety  of 
that  part  of  the  decision  in  the  case  of  Gosa  v.  fVatlington,  3  Brod.  & 
Bingh.  132,  by  which  the  receipts  of  the  deceased  collector  were  held 
inadmissible.  Bide  discharged.^ 

1  Compare  School  Dist  v,  Hubbard,  81  N.  W.  Rep.  241  (Iowa,  1900).  — Ed. 
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DAVIES  V.  EVAN  HUMPHREYS. 
DAVIES  V.  JOHN  HUMPHREYS. 

Exchequer.    1840. 
[Reported  QM.^  W.  I68.1] 

Chilton  and  Evan^^  for  the  plaintiff.  M  V.  Williams  and  JVlchoU, 
contra. 

Parke,  B.  In  these  cases  actions  were  brought  by  the  plaintiff,  one 
of  the  makers  of  a  joint  and  several  promissory'  note,  dated  the  27th  of 
December,  1827,  for  the  sum  of  £300,  with  interest,  to  recover  from 
the  two  other  makers,  Evan  Humphreys  and  John  Humphre3's,  a  part 
of  the  money  paid  by  him  to  the  payee,  he  having  paid  the  whole.  In 
the  action  against  Evan  Humphreys,  the  plaintiff  claimed  the  whole, 
alleging  that  the  defendant  was  the  principal  debtor.  Against  the  de- 
fendant, John  Humphreys,  he  claimed  a  moiety  of  what  he  had  paid, 
alleging  that  the  defendant  was  a  co-surety.  There  were  two  pleas,  — 
non  assumpsit  and  the  Statute  of  Limitations ;  and  on  the  trial  at  the 
Spring  Assizes,  before  my  Brother  Coleridge,  it  appeared  that  the 
plaintiff  had  paid  the  whole  of  the  debt  and  interest,  of  which  the  sum 
of  £30  only  was  paid  within  six  years  before  the  commencement  of  the 
suit,  the  residue  having  been  discharged  before.  For  this  sum  the 
plaintiff  recovered  against  Evan  Humphreys,  leave  being  reserved  by 
the  learned  judge  to  move  to  increase  the  amount  to  the  whole  sum 
paid ;  against  John  Humphrej^s  the  plaintiff  recovered  a  moiety  of  £30, 
and  permission  was  also  given  to  move  to  increase  that  verdict 

In  the  later  action,  an  objection  was  taken  on  the  trial,  that  the 
plaintiff  was  confined,  by  the  particulars  of  his  demand,  to  a  claim 
against  the  defendant  as  co-surety,  and  that  on  the  evidence  there  was 
no  proof  of  his  being  a  co-suret3\  To  obviate  this  objection  the  plain- 
tiff relied  on  a  receipt,  indorsed  on  the  back  of  the  note  by  the  payee 
(since  deceased),  acknowledging  the  payment  by  the  plaintiff  of  £280, 
on  account  of  the  £300,  ''  the  £300  having  originally  been  advanced  to 
Evan  Humphreys." 

It  was  objected  that  this  receipt  was  inadmissible  for  the  purpose  of 
showing  that  the  money  was  so  advanced ;  but  the  learned  judge  re- 
ceived it,  reserving  liberty  to  move  to  enter  a  nonsuit.  Rules  were 
granted  on  both  sides.  These  several  points  were  discussed  at  the 
sittings  after  last  term,  before  my  Brothers  Alderson,  Gurney,  Maule, 
and  myself,  and  time  was  taken  by  the  court  to  consider  them.  It 
will  be  most  convenient  first  to  dispose  of  the  last  question.  That  the 
receipt  was  evidence  of  the  fact  of  the  pa3*ment  which  it  admitted,  in 
every  case  in  which  the  proof  of  paj'ment  would  be  relevant,  was  not 
disputed ;  but  it  was  denied  that  the  whole  entry  would  be  admissible 
to  show  that  the  £300  was  advanced  to  Evan  Humphreys ;  and  cer-- 
tainly  if  this  point  were  now,  for  the  first  time,  to  be  decided,  it  would 

^  A  port  of  the  case  is  omitted. 
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seem  more  reasonable  to  hold  that  the  memorandum  of  a  receipt  of 
payment  was  admissible  only  to  the  extent  of  proving  that  a  payment 
had  been  made,  and  the  account  on  which  it  had  been  made,  and  that 
it  would  have  the  same  effect  only  that  proof  by  parol  of  like  pay- 
ment would  have  had«  In  the  case  of  stcwai-ds'  books,  the  receipts  of 
money,  as  rent,  would  be  equivalent  to  the  proof  of  payment  of  money 
as  rent,  and  establish  the  title  of  the  person  receiving  it,  and  the  like. 
But  the  authorities  have  gone  beyond  that  limit,  and  the  entry  of  a 
payment  against  the  interest  of  the  party  making  it,  has  been  held  to 
have  the  effect  of  proving  the  truth  of  other  statements  contained  in 
the  same  entry,  and  connected  with  it,  as  in  the  case  of  Higham  v. 
Ridgwayy  10  East,  109,  where  the  memorandum  of  the  payment  of  the 
midwife's  charge  for  attending  a  birth  was  held  to  be  evidence  of  the 
date  of  the  birth  ;  and  Doe  v.  Robso^i^  15  East,  32,  where  tiie  entry  of 
charges  paid  for  a  lease,  as  drawn  on  a  certain  day,  was  held  to  bo 
evidence  that  the  lease  was  so  drawn,  which  the  ptx>of  by  an  eye-wit- 
ness of  the  same  payment,  on  account  of  such  charges,  would  not  have 
been ;  and  tliere  are  other  cases  to  the  same  effect.  Without  overrul- 
ing these  cases  (and  we  do  not  feel  ourselves  authorized  to  do  so),  we 
could  not  hold  the  memorandum  in  question  not  to  be  admissible  evi- 
dence of  the  truth  of  the  whole  statement  in  it,  and  consequently*  to  be 
evidence,  not  merely*  that  £280  was  paid  bj*  the  plaintiff  to  the  paj'ee, 
as  for  a  debt  due  from  Evan  Humphreys  as  principal,  but  also  of  the 
fact  that  the  debt  was  due  from  Evan  Humphreys  to  him.  The  effect 
of  the  evidence  was  for  the  jury,  to  whom  the  question  was  properly 
left  on  this  and  the  parol  testimony  in  the  cause,  whether  he  was  the 
principal  debtor  or  not;  and  no  fanlt  is  found  with  their  verdict. 
The  rule,  therefore,  for  a  nonsuit  must  be  discharged. 


THE  QUEEN  v.  THE  PARISH  OF  BIRMINGHAM. 

Quern's  Bench.     1861. 
[Reported  1  Beet  ^  Snu  iC3.] 

Two  justices  of  the  peace  for  the  borough  of  Birmingham  made  an 
order,  dated  9th  August,  1860,  for  the  removal  of  Sarah,  wife  of  Wil- 
liam Day,  absent  from  her,  and  their  four  children,  from  the  parish  of 
Birmingham  to  the  parish  of  Kingswood,  in  the  county  of  Gloucester ; 
against  this  order  the  parish  of  Kingswood  appealed  to  the  Quarter 
Sessions  for  the  borough  of  Birmingham,  which  quashed  the  order, 
subject  to  the  following  case. 

The  respondents  proved  that  John  Lockyer  Day,  deceased,  father  of 
William  Day,  occupied  a  tenement  from  the  year  1829  until  his  death 
in  1847,  in  the  parish  of  Kingswood,  and  the  rent  for  which  was  settled 
in  account  with  the  landlords,  and  was  found  by  the  court  to  have 
been  paid  by  John  Lockyer  Day.  To  prove  the  amount  of  that  rent, 
evidence  was  tendered  by  the  respondents  and  objected  to  by  the  ap« 
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pellant's  counsel,  that  John  Lockjer  Day,  whilst  in  occupation  of  that 
tenement,  said  to  his  son  Thomas  Day  that  he,  John  Lockj'er  Day, 
occupied  the  same  as  tenant  at  a  rent  of  £20  per  year. 

If  this  court  should  be  of  opinion  that  the  evidence  of  the  declara- 
tion of  John  Lockyer  Day  was  admissible  for  the  purpose  of  proving 
the  amount  of  the  rent,  and  the  nature  of  the  occupatiou,  then  the 
order  of  Quarter  Sessions  was  to  be  quashed,  and  the  order  of  removal 
confirmed  ;  otherwise  the  order  of  Quarter  Sessions  was  to  be  confirmed, 
and  the  order  of  removal  quashed. 

O'Brien  and  Cockle,  in  support  of  the  order  of  Quarter  Sessions. 

I.  Spooner  and  MarUey  Smith,  'contra.  .  .  . 

[The  opiuion  of  Cockbubn,  C.  J.,  is  omitted.]  Blackburn,  J.  (the 
only  other  judge  present).  I  am  of  the  same  opinion.  It  is  now  set- 
tled that  a  statement  against  interest  by  a  deceased  person  is,  with  cer- 
tain limitations,  admissible  evidence  in  proceedings  between  strangers. 
Tiiere  are  numerous  cases  which  show  that  where  a  person  is  in  pos- 
session of  real  propert}*,  which  possession  \&  prima  facie  evidence  of  a 
tenancy  in  fee,  anj'  statement  that  he  makes  to  cut  down  that  interest 
is  admissible  in  evidence  after  his  decease,  as  being  a  statement  against 
his  interest.  In  almost  all  the  cases  the  question  has  arisen,  not  as  to 
the  amount  of  rent,  but  whether  the  party  was  entitled  to  propeit}'. 
And  the  reason  why  such  evidence  is  admissible  is  stated  in  distinct 
terms  in  Tlie  Baron  Bod^sCase,  8  Q.  B.  208,  244,  where  a  declaration 
of  the  deceased  father  of  the  claimant^  who  had  been  in  possession  of 
the  propert}',  that  he  only  occupied  and  managed  it  for  his  son,  was 
held  b}'  this  court,  on  a  trial  at  bar,  admissible,  as  being  against  the 
interest  of  the  person  making  it.  Then  is  such  a  statement  admissible 
to  the  same  extent  and  for  the  same  purposes  as  where  the  efiect  of 
the  statement*  is  to  charge  the  person  with  the  receipt  of  monej*?  I 
neither  find  anj'  such  distinction  taken  between  them  in  anj^  of  the 
cases,  nor  can  I,  in  principle,  see  any.  Tiie  probability  that  a  man 
would  speak  the  truth  (which  is  the  reason  assigned  for  admitting  the 
evidence)  is  equally  great  whether  the  tendency  of  the  declaration  is  to 
establish  liability  for  money  or  to  deprive  a  man  of  real  estate. 

Then  comes  the  other  part  of  the  question.  This  declaration  being 
against  the  interest  of  the  person  as  showing  that  he  was  not  tenant  in 
fee,  is  that  part  of  it  where  he  says,  *<  I  am  tenant  at  a  rent  of  jC20 
a  year,"  not  admissible  also?  The  court  could  not  admit  one  part 
without  hearing  the  whole ;  and  it  cannot  be  disputed,  on  numerous 
authorities  from  Hlgkam,  v.  Ridgway,  10  East,  109,  downwards,  that, 
if  a  person,  in  his  declaration,  admits  the  receipt  of  a  sum  of  mone}*, 
and  a  statement  of  something  else  is  connected  with  that  admission, 
the  whole  of  the  statement  becomes  evidence. 

Lastly,  is  there  any  distinction  in  this  respect  between  a  written 
entry  and  an  entvy  proved  b}*  parol?  I  can  see  a  great  difference  be- 
tween them  in  weight ;  for  a  parol  statement  has,  in  manj'  cases,  no 
weight  at  all.  But  when  the  fact  of  a  parol  statement  having  been 
made  is  satisfactorily  proved,  I  cannot  see  anj-  distinction,  as  regards 
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admissibilitj,  between  it  and  a  written  one,  and  no  such  distinction  is 
taken  in  the  cases.  In  the  present  instance,  if  the  parol  declaration 
were  admissible  at  all,  it  was  satisfactory  evidence. 

Order  of  Sessions  quashed.^ 


SMITH  et  al  v.  BLAKEY. 

QuEEN*8  Bench.    1867. 
[Reported  L.R.2Q,  B.  326.] 

Declaration  for  money  lent,  money  paid,  work  done  and  commis- 
sion, money  had  and  received,  interest,  and  on  acconnts  stated.  Plea, 
never  indebted.  Issue  thereon.  At  the  trial  before  Mellor,  J.,  at  the 
sittings  in  Middlesex  after  Easter  Term,  1866,  it  appeared  that  the 
action  was  brought  to  recover  £97  ISs.  8d.,  the  balance,  with  interest, 
due,  as  was  alleged,  on  an  advance  by  the  plaintiffs  to  the  defendant, 
on  a  consignment  of  boots  and  shoes.  The  plaintiffs  in  1864  were 
general  merchants,  having  a  house  in  London,  Liverpool,  and  Calcutta. 
The  plaintiff  Smith  managed  the  business  in  London,  and  the  business 
in  Liverpool  was  carried  on  b}'  a  confidential  clerk,  named  Barker,  whose 
duty  and  practice  it  was  to  keep  his  principals  constantl}'  advised  of  all 
the  business  he  transacted  for  them.  The  defendant  was  a  boot  and 
shoe  manufacturer  in  Liverpool.  Barker  died  in  August,  1864;  and 
in  order  to  prove  the  alleged  transaction  between  the  plaintiffs  and  the 
defendant,  a  letter  written  by  Barker  to  the  plaintiff  Smith  on  the  5th 
of  April,  1864,  was  tendered  in  evidence,  and  admitted,  after  objection. 
The  letter  was  as  follows:  ''James  Smith,  Esq.,  London.  April  5, 
1864.  Dear  Sir, — I  enclose  four  private  letters,  also  two  drafts  of 
Cuming,  Brothers.  .  .  .  Draft  of  John  Blakey  [the  defendant]  which 
he  sent  to-da}',  with  three  huge  cases,  to  the  office.  I  enclose  his  in- 
voices for  your  perusal.  He  leaves  shipment  of  his  goods  to  your  judg- 
ment. He  will  renew ;  he  banks  with  the  North  and  South  Wales  Bank 
here.  1  think  the  goods  are  remarkably  cheap,  and  I  consider  him  a 
perfectly  safe  man,  should  there  be  any  reclamation.  He  draws  for  76 
per  cent ;  and  will  pay  me  the  £20  he  owes  you,  which  it  was  arranged 
you  should  take  out  in  ponies ;  this  I  stipulated  for.  I  have  a  sample 
pair  of  each  description  here,  which  we  can  send  out  by  first  ship,  and 
keep  the  goods  for  the  '  Lady  Palmerston,'  which  vessel  arrived  yester- 
day from  Glasgow.  .  .  .    Yours,  etc.,  Geo.  C.  Barker." 

The  invoices  enclosed  were  one  to  each  case  of  boots  and  shoes,  and 

were  on  lithographed  forms  of  the  defendant,  headed  •'Mr 

bought  of  J.  Blakey,"  no  name  being  inserted  as  buyer ;  and  the  list  of 

1  And  80  Queen  v.  Exeter,  L.  R.  4  Q.  B.  841  (1869) ;  Lamar  p.  Pearre,  90  Ga.  877, 
S87.  Bat  as  to  the  declaration  of  a  deceased  tenant  against  interest  which  is  also  in 
derogation  of  the  reversioner's  right,  see  Papcndick  v.  Bridgewater,  5  El.  &  BI.  166 
(1855) ;  Livingston's  Appeal,  68  Conn.  68  (1898).  Compare  Daniel  v.  North,  11  East 
872 1  Lyon  v.  Bicker^  141  N.  Y.  225.  —  £d. 
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boots  and  shoes,  with  prices,  was  made  oiit  in  the  handwriting  of  one  of 
the  defendant's  clerks.  The  draft  was  a  bill  of  exchange,  dated  April  5, 
1864,  at  six  months,  drawn  by  the  defendant  to  his  own  order  on  the 
plaintiffs,  for  £252  la.  6d.^  ^^  value  received,"  this  amount  being  about 
£75  per  cent  on  the  aggregate  invoice  prices.  The  plaintiffs  accepted 
this  bill,  and  returned  it  to  the  defendant,  and  paid  it  at  maturit3\  Two 
of  the  cases  were  consigned  for  sale  to  the  plaintiffs'  house  at  Calcutta, 
and  one  to  their  agents  at  Columbo,  in  Ceylon ;  and  on  the  account 
sales  returned  to  the  plaintiffs  by  their  correspondents,  and  which  wei*e 
put  in  evidence,  the  net  proceeds  of  the  sale  of  the  three  cases  showed 
a  deficit  below  the  sum  advanced  b}'  the  plaintiffs,  which  deficit,  with 
interest,  made  up  the  sum  claimed.  A  clerk  of  the  plaintiffs  stated  that 
when  the  bill  was  due  in  October,  1864,  he  called  on  the  defendant  and 
asked  for  a  renewal  of  the  bill,  or  paj-ment  of  the  balance  due  on  the 
current  account,  but  the  defendant  repudiated  any  liability,  on  the 
ground  that  the  transaction  between  him  and  Barker  on  behalf  of 
the  plaintiffs  was,  that  the  defendant  was  to  draw  for  any  balance  in 
his  favor  after  the  proceeds  had  been  realized,  and  if  there  was  any 
deficiency  the  plaintiffs  were  to  bear  the  loss.  In  March,  1865,  the 
account  of  the  sales  in  Calcutta  was  sent  to  the  defendant ;  and  in 
March,  1866,  the  amount  of  the  sales  in  Ce3'lon ;  but  the  defendant 
took  no  notice  of  either. 

At  the  close  of  the  plaintiffs'  case  the  defendant's  counsel  claimed 
a  nonsuit,  on  the  ground  that  there  was  no  evidence  of  the  amount 
due  to  the  plaintiffs,  as  the  account  sales  were  no  evidence  of  the 
amount  which  the  goods  realized.  The  learned  Judge  refused  to 
nonsuit,  but  gave  leave  to  the  defendant  to  move.  The  defendant's 
counsel  upon  this  called  evidence,  and  the  defendant  and  his  clerk 
contradicted  the  evidence  given  by  the  plaintiffs'  clerk,  and  swore  that 
the  transaction  entered  into  by  the  defendant  with  Barker  on  behalf 
of  the  plaintiffs  was  a  sale  to  them  on  the  terms  of  £75  per  cent  of  the 
price  being  paid  in  cash.  But  the  defendant  was  unable  to  account  for 
not  having  applied  to  the  plaintiffs  for  the  balance  of  the  price.  The 
Jury  found  a  verdict  for  the  amount  claimed.  A  rule  was  obtained  to 
enter  a  nonsuit,  on  the  ground  that  there  was  no  evidence  to  go  to  the 
jury ;  or  for  a  new  trial,  on  the  ground  that  Barker's  letter  ought  not 
to  have  been  admitted  in  evidence. 

J.  Brovmy  Q.  C,  and  Murphy,  showed  cause. 

Pape^  in  support  of  the  rule. 

Blackburn,  J.  The  first  question  is,  was  the  letter  of  the  5th  of 
April,  1864,  written  b}*  Barker  to  the  plaintiffs,  admissible  in  evidence 
against  the  defendant?  Mr.  Barker  was  employed  by  the  plaintiffs  as 
confidential  agent  in  Liverpool  to  carry  on  their  business  there ;  and 
part  of  his  duty,  part  of  what  he  was  employed  to  do,  was  to  keep  his 
principals  advised  of  the  business  transacted  bj-  him,  and  he  did  keep 
them  so  advised.  Of  course,  as  long  as  Barker  lived  this  letter  would 
not  have  been  evidence,  and  he  must  have  been  himself  called  as  a  wit- 
ness ;  but  Barker  is  dead,  and  it  was  sought  to  make  the  letter  admis* 
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fiible,  as  coming  within  the  class  of  cases  in  which  statements,  whereby 
a  deceased  |)er8on  has  charged  himself  with  or  discharged  another  from 
the  paj-ment  of  money,  have  been  admitted.  And  no  doubt  when  en* 
tries  are  against  the  pecuniary  interest  of  the  person  making  them,  and 
never  could  be  made  available  for  the  person  himself,  there  is  such  a 
probability  of  their  truth  that  such  statements  have  been  admitted  after 
the  death  of  the  person  making  them,  as  evidence  against  third  persons, 
not  merely  of  the  precise  fact  which  is  against  interest,  but  of  all  mat- 
ters involved  in  or  knit  up  with  the  statement ;  as  in  Higham  v.  Ridg* 
way^  10  East,  109,  where  the  entry  of  a  man  midwife  that  he  had 
delivered  the  wife  of  a  certain  man  of  a  son  on  a  particular  day, 
coupled  with  the  charges  which  were  marked  as  paid,  was  held  ad- 
missible to  prove  the  date  of  the  birth  of  a  person  who  had  suffered 
a  recovery,  showing  that  he  was  not  of  age  at  the  time.  The  present 
statement  is  contained  in  a  letter  which  acknowledges  the  receipt  of 
*'  three  huge  cases,"  and  if  this  acknowledgment  is  receivable  in  evi- 
dence as  against  interest,  tlien  the  rest  of  the  letter  explanatorj'  of  the 
transaction  under  which  the  cases  were  received  would  also  be  evidence. 
But  the  authorities  show,  as  was  said  in  the  Sussex  Peerage  Casej  11 
CI.  &  F.  85,  that  the  declaration  must  be  against  pecuniary  interest,  or, 
what  is  much  the  same  thing,  against  proprietary  interest,  as  when  a 
deceased  occupier  of  land  admitted  that  he  held  as  tenant  of  another, 
thus  cutting  down  his  prima  fade  title  in  fee.  In  the  present  case 
all  the  admission  bj*  Barker  that  can  be  said  to  be  against  interest 
amounts  to  no  more  than  an  admission  that  he  has  the  care  of  the 
three  chests  which  have  arrived  at  the  office,  and  the  possibility  that 
this  statement  might  make  him  liable  in  the  case  of  their  being  lost 
is  an  interest  of  too  remote  a  nature  to  make  the  statement  admissible 
in  evidence. 

Then  it  is  said,  if  not  a  statement  against  interest,  the  letter  is  ady 
missible  as  a  memorandum  made  in  the  course  of  business  and  in  the 
dischai^e  of  a  duty  to  Barker's  principals.  But  the  rule  as  to  the 
admission  of  such  evidence  is  oon6ned  strictly  to  the  entry  of  the  par- 
ticular thing  which  it  is  the  duty  of  the  person  to  do,  and  unlike  a  state- 
ment against  interest,  does  not  extend  to  collateral  matters,  however 
closely  connected  with  that  thing.  A  strong  instance  of  the  distinction 
is  the  case  of  Chambers  v.  Bem(Msconi,  1  C.  M.  &  B.  347,  in  the  Ex- 
chequer Chamber.  The  reason  of  the  distinction  is  not  at  first  sight 
very  obvious ;  but  I  think  all  the  cases  show  that  it  is  an  essential  fact 
to  render  such  an  entry  admissible,  that  not  only  it  should  have  been 
made  in  the  due  discharge  of  the  business  about  which  the  person  is 
employed,  but  the  duty  must  be  to  do  the  very  thing  to  which  the 
entry  relates,  and  then  to  make  a  report  or  record  of  it.* 

As  to  the  other  ground  on  which  the  defendant's  counsel  contended 
that  there  ought  to  have  been  a  nonsuit,  viz.,  that  the  plaintiffs  made 
out  no  case,  as  they  could  not  recover  unless  they  made  out  affirma- 
1  And  80  Watts  v.  Shewell,  81  Oh.  St.  881,  885  (1877).  —  Ed. 
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tively  wliat  were  the  proceeds  of  the  sale  by  strict  legal  evideDce,  and 
that  the  account  sales  were  no  evidence  of  this  as  against  the  defend- 
ant. To  this  there  were  two  answere :  first,  upon  a  contract  such  as 
a  mortgage,  or  an  advance  with  an  assignment  as  collateral  security, 
whatever  rights  the  parties  may  have  in  equity,  the  mortgagee  or  lender 
may  at  law  sue  for  his  whole  advance,  and  is  not  obliged  to  give  credit 
for  any  amount  that  he  has  received  or  realized,  but  ma}^  leave  the 
defendant  to  cut  down  the  claim;  and  it  was  for  the  jury  to  say 
whether  the  present  was  an  advance  of  this  description,  and  not  the 
more  unusual  one,  that  recourse  was  firat  to  he  had  to  the  proceeds  of 
the  security.  The  second  answer  is,  that  where  there  is  a  consignment 
of  goods  which  are  to  be  sent  to  a  distant  country  for  sale,  it  may  well 
be  that  there  is  an  implied  agreement  by  the  consignor  that  the  account 
sales  sent  from  abroad  shall  be  good  prima  facie  evidence  of  the 
amount  of  the  proceeds,  until  the  contrary  be  shown :  leaving  it  open 
to  the  consignor  to  ^^  surcharge  and  falsify,"  as  the  phrase  is  in  equity. 
I  do  not  at  present  say  positively  this  is  so,  but  it  might  possiblj'  be 
maintained.^ 

Mellor,  J.     I  am  of  the  same  opinion.  ... 

Lush,  J.  I  am  of  the  same  opinion.  We  ought  to  be  extremely 
cautious  how  we  extend  the  exception  which  makes  hearsaj'  evidence 
against  third  persons.  The  general  rule  is  that  evidence  ought  to  be 
on  oath,  and  subject  to  cross-examination  by  the  person  against  whom 
it  is  given.  The  admissibility  of  declarations  by  deceased  persons  is 
limited  to  a  verj'  few  cases.  And  when  an  entry  is  said  to  be  ad- 
missible, as  made  in  the  course  of  duty,  it  is  not  meant  that  every 
entry  or  statement  which  it  is  the  duty  of  the  deceased  to  make  can 
be  used  in  evidence  against  third  persons ;  but  the  exception  is  limited 
to  the  case  in  which  it  was  the  duty  of  the  deceased  to  do  a  particular 
thing  and  to  record  the  fact  of  having  done  it.  In  the  present  case 
Barker  had  no  specific  duty  to  perform,  but  it  was  his  duty  to  do  his 
best  for  his  emplo3'ers  and  to  keep  them  advised ;  and  to  extend  the 
exception  to  such  a  case  as  the  present  would  be  most  dangerous.  If 
this  letter  were  admissible,  it  would  follow  that  every  commercial 
traveller,  who  writes  to  his  principals  that  he  has  received  orders  from 
different  customers,  might  enable  his  principals,  in  the  event  of  his 
death,  to  charge  every  one  mentioned  in  his  letters.  There  is  nothing 
in  the  cases  justifying  such  an  extension  of  the  rule,  and  the  letter 
was  clearly  inadmissible. 

As  to  the  admissibility  of  the  account  sales,  I  am  by  no  means 
prepared  to  say  that,  when  a  merchant  consigns  goods  to  be  disposed 
of  in  foreign  markets,  he  does  not  impliedly  agree  that  the  account 
sales,  furnished  by  the  correspondents  abroad,  shall  be  taken  as  prima 
facie  evidence  of  what  the  goods  realized  :  because  otherwise  it  would 
compel  the  procuring  evidence  from  abroad  at  great  expense.    And  it  is 

1  See  Biche  r.  Broadficld,  1  Dall.  16  (1768) ;  Sherman  v,  Crosby,  11  Johns.  70 
(1814);  Dennis  «.  Sanger,  16  Tex.  Civ.  App.  411  (1897).  —  £d. 
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well  known  that,  in  practice,  merchants  are  satisfied  with  the  truth  of 
the  account  sales,  and  ask  for  no  further  evidence. 

Xule  ahsolutefor  a  new  trial. 


TAYLOR  V.  WITHAM.    WITHAM  v.  TAYLOR. 
Chancert  Division.     1876. 

[Reported  8  Ch,  2>.  605.] 

William  Forster  Tatlor,  the  testator  in  the  causes,  by  his  will^ 
made  in  September,  1872,  gave  legacies  amounting  in  all  to  £3100,  to 
certain  members  of  his  own  family,  and  legacies  to  the  amount  of 
£4000  to  certain  members  of  the  family  of  his  deceased  wife,  including 
a  legacy  of  £2000  to  James  Witham,  who  had  married  Elizabeth  Red- 
grove,  a  niece  of  the  testator's  late  wife,  and,  as  Witham  alleged,  his 
adopted  daughter ;  and  the  testator  gave  the  residue  of  his  estate  to  his 
brother,  Joseph  Taylor,  and  appointed  Witham  and  Taylor  executors 
of  his  will. 

The  testator  died  in  July,  1875,  and  shortly  afterwards  a  question 
arose  as  to  the  legacy  of  £2000  to  Witham  under  the  following  circum- 
stances: It  appeared  that  in  December,  1871,  shortly  alter  Witham's 
marriage,  the  testator  had  advanced  him  £2000,  which  he  expended  in 
the  purchase  of  a  house,  where  the  testator  afterwards  resided  with 
Witham  and  his  wife.  Taylor,  the  residuar}'  legatee,  contended  that 
the  sum  of  £2000  so  advanced  was  not  a  gift  to  Witham,  but  a  loan,  and 
to  be  repaid  with  interest  at  four  per  cent.  Witham,  on  the  other 
hand,  contended  that  it  was  a  gift  in  the  nature  of  a  marriage  portion 
to  his  wife. 

In  September,  1875,  an  agreement  was  entered  into  between  Witham 
and  Taylor,  whereby  WiUmm  purported  to  relinquish  all  claim  to  the 
legacy  in  consideration  of  Taylor  releasing  him  from  all  liability  to  re- 
fund the  sum  of  £2000  advanced  by  the  testator.  Witham  subsequently 
refused  to  carry  out  the  agreement.  Taylor  accordingly  instituted  a 
suit  to  enforce  the  performance  of  the  agreement,  and  Witham  in- 
stituted a  cross-suit  to  set  it  aside  on  the  ground  of  surprise  and 
pressure. 

Both  suits  came  on  for  hearing,  and  Witham  gave  his  evidence  to 
show  that  the  said  advance  was  a  gift,  and  not  a  loan. 

During  his  cross-examination  a  question  was  raised  as  to  the  admis- 
sibility of  certain  entries  in  the  testator's  private  account  book,  the 
genuineness  of  which  was  not  disputed,  and  which  was  tendered  to  dis- 
prove the  statement  of  the  witness.    The  entries  were  as  follows :  — 

"  1872.     Oct.  1. 
J.  Witham  paid  me  three  months*  interest   .     •    £20     0    0" 
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And  on  auolher  page :  — 
*'  1872.    January. 
J.  WitLam  acknowledge  lone  (sic)  to  this  date  £2000.** 

**  1872.     March.     Interest £20     0    0 

Jul}'  8.    Interest    Paid  me 20    0    0 

Oct  1.    Interest    Paid  me 20    0    0 

Dec.  27.    Paid  interest 20    0    0 

80    0    0" 
*'  1872.     Dec.  27. 

Paid  off  £20.  Left      £1980    0    0.*' 

CookaoTiy  Q.  Cy  Bosanqttet,  and  Hatolins^  for  Taylor. 

Chitty^  Q,  (7.,  Qraniham^  and  Dyne^  for  Witham. 

Jessel,  M.  R.  This  question  is  one  of  very  great  importance,  not 
merely  in  this  particular  instance,  but  in  many  other  cases.  The  real 
question  is,  under  what  circumstances  the  entry  made  by  a  dead  man 
in  bis  books  ought  to  be  received  in  evidence.  It  is,  no  doubt,  an  es- 
tablished rule  in  the  courts  of  this  country  that  an  entrj*  against  the 
interest  of  the  man  who  made  it  is  receivable  in  evidence  after  his  death 
for  all  purposes.  What  is  the  meaning  of  its  being  against  his  interest? 
I  adopt  the  view  of  Mr.  Baron  Parke  in  tlie  case  of  Reg,  v.  Inhabitants 
of  Lower  Heyford^  2  Sm,  L.  C.  7th  ed.  p.  333,  that  I  it  must  be  prima 
facie  against  his  in  teres  t,^  that  is  to  say,  the  natural  meaniug  of  the  en- 
try  standing  alone^m list  be  against  the  interest  of  the  man  who  made  it 
Of  course,  if  you  can  prove  aliunde  that  the  man  had  a  particular  rea- 
son for  making  it,  and  that  it  was  for  his  interest,  you  may  destroy  the 
value  of  the  evidence  altogether,  but  the  question  of  admissibilitj-  is  not 
a  question  of  value.  The  entry  ma}'  be  utterl}'  worthless  when  j'ou  get 
it,  if  you  show  any  reason  to  believe  that  he  had  a  motive  for  making  it, 
and  that  though  apparently  against  his  interest,  jet  reall}'  it  was  for  it ; 
but  that  is  a  matter  for  subsequent  consideration  when  jou  estimate 
the  value  of  the  testimony. 

But  it  is  said  that,  in  order  to  make  the  entry  available  in  evidence, 
you  must  show  by  independent  testimony  that  it  is  an  entrj'  against  in- 
terest The  case  before  me  is  an  alleged  entr}'  of  payment  of  interest 
made  in  the  testator's  ordinary  day-book ;  I  need  not  sa}'  that  it  is  a 
genuine  book,  because  the  genuineness  of  it  is  not  disputed,  and  it  is  in 
the  middle  of  a  number  of  other  entries.  The  words  are  these :  "  Oc- 
tober 1st,  1872.  J.  Witham  paid  me  three  months'  interest  £20."  The 
prima  fade  meaning  of  that  entry  is  a  receipt  of  money  for  interest  by 
the  testator.  It  may  have  a  collateral  effect,  the  words  being,  ^^  Paid 
me  three  months'  interest,"  and  show  that  J.  Witham  owed  him  a  debt. 
That  may  be,  but  that  is  not  the  natural  meaning  of  the  entry.  The  entr}'^ 
is  a  note  in  the  testator's  cash-book  of  a  receipt  of  money  b}'  him  which 
is  naturally  against  his  interest.  If  the  debt  were  not  disputed  it  would 
dearly  be  so,  and,  beyond  question,  the  dispute  of  the  debt  makes  it 
otherwise.     In  this  particular  case,  therefore,  the  real  value  of  the  en- 

1  And  so,  obiter^  Watts  ».  Shewell,  31  Oh.  St.  831,  335.  —  Ed^ 
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try  is  as  evidenod  that  there  was  a  debt  But  that  is  a  collateral  cir- 
cumstance ;  if  I  at  once  admit  the  entr}'  as  beiug  naturally  and  prima 
facie  against  interest,  I  should  sa}'  tlie  use  which  has  been  made  of  it 
is  quite  immaterial ;  that  is  according  to  all  the  authorities.  But  then 
it  was  said  that  you  must  be  able  to  show  prima  facie  that  there  is 
something  to  connect  it  with.  Now,  even  assuming  the  rule  could  go 
so  far  as  that,  I  do  not  understand  that  it  has  been  anywhere  laid  down 
that  3'ou  must  prove  the  debt  incontestably,  though  Mr.  Justice  Little- 
dale,  in  the  case  referred  to  of  Doe  v.  Vowks^  1  Mood.  &  Rob.  261, 
rejected  evidence  which  I  think  ought  to  have  been  received.  In  that 
case  there  was  a  bill  for  repairs  by  a  carpenter  with  a  receipt  for 
the  amount  of  it,  and  it  was  said  there  was  no  evidence  that  the  re- 
pairs had  been  done.  It  was  not  in  favor  of  the  interest  of  the  carpen- 
ter, because  he  had  given  a  receipt  for  the  whole  bill,  and  I  see  no 
reason  why  the  entrj'  was  not  fairly  admissible.  It  proved  that  the  car- 
penter had  been  paid  for  what  work  he  hod  done ;  it  was,  as  it  appears 
to  me,  clearlj*  an  entr}'  against  interest,  and  I  so  far  prefer  the  decision 
of  Mr.  Baron  Parke  to  the  decision  of  Mr.  Justice  Littledale. 

Then  assume  for  a  moment  that  it  is  necessarj'  there  must  be  some- 
thing more,  which  I  do  not  think  there  should,  beyond  its  being />rtma 
fade  against  interest  In  this  case  we  have  something  more  proved, 
namel}',  that  the  testator  made  an  advance  of  £2000  to  Mr.  J.  Witham  ; 
it  is  proved  that  he  received  this  £20,  and,  as  I  understand,  it  is  one  of 
the  sums  which  have  been  proved  to  have  been  paid  to  him  by  Mr. 
J.  Witham.  Therefore,  in  this  case  there  is  certainly  a  good  deal  more 
than  the  mere  entry,  and  if  it  were  necessary  that  \*ou  should  show  a 
prima  facie  case  idso  of  the  existence  of  something  beyond  the  mere 
entry,  I  think  you  have  it  here.  But  I  ground  my  decision  on  the  first 
point,  although  I  call  in  aid  the  second. 

The  other  entries  are  these :  '*  July  8th.  Interest  paid  me  £20." 
"October  1st  Interest  paid  me  £20."  '' December  27th.  Paid  in- 
terest £20."  As  regards  those  three  entries  they  are  simply,  ^^  Interest 
paid,"  and  the3'  do  not  show  payment  from  anybody  standing  alone. 
Wh}'  should  a  man  enter  in  his  book  **  Interest  paid  me/'  intending  to 
make  an  entry  for  himself,  and  not  against  himself?  Obviously  the 
natural  meaning  of  it  is  that  it  is  against  himself.  "  Interest"  stand- 
ing alone  would  not  help  him ;  but  these  entries  appear  to  be  connected 
with  two  other  entries :  "  December  27.  Paid  off  £20 ; "  that  is  against 
his  interest,  but  following  that  there  is  this,  "  Left  £1980,"  and  that 
enables  j'ou  to  carry  your  eye  to  the  connecting  entrj',  which  is,  'SJan- 
uarj*,  1872.  J.  Witham  acknowledged  loan  to  this  date  £2000,"  and 
then  3*ou  see  you  connect  the  entries  with  the  £1980.  No  doubt,  if  ad- 
missible, it  becomes  very  important  evidence  by  reason  of  connecting  it 
with  the  rest  of  the  entr}',  but  the  entry  itself  is  only  an  entry,  '*  Inter- 
est paid  me."  It  would  not,  standing  alone,  have  been  evidence  of  a 
debt  from  any  particular  person  independent  of  the  connection,  and  it 
appears  to  me  when  a  man  puts  "  Interest  paid  me,"  or  ^^  Paid  off  £20/' 
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it  is  prima  facie  a  clear  entry  against  interest  which  ought  to  be  ad- 
mitted, and  I  admit  it  on  the  general  ground ;  but  independently  of  the 
general  ground,  there  is  proof  that  the  £2000  was  paid  to  J.  Witham, 
and  there  is  proof  that  ever^-  one  of  these  four  sums  of  £20  was  actually 
paid  to  the  testator,  so  that  here  again  we  have  this  fact,  that  there  are 
entries  not  standing  alone,  but  connected  with  the  facts  proved.  I  have 
no  hesitation  in  saying  that  it  is  not  onlj'  admissible  as  evidence,  but  i» 
evidence  of  a  ver}'  material  character,  and  I  rule  accordingly. 
All  the  entries  were  then  admitted. 


FRAMINGHAM  MANUFACTURING  COMPANY  v.  BARNARD. 
Supreme  Judicial  Court  op  Massachusetts.     1824. 

[BeporUd  2  Pick.  532.] 

AssuHPsrr.  The  plaintiffs  alleged  that  the  defendant  and  his  de- 
ceased partner  were  their  bailiffs  and  receivers  of  a  quantity  of  cotton 
goods  to  ship  to  Washington  (N.  C.)  for  account  and  risk  of  the 
plaintiffs,  and  that  they  promised  to  account  therefor  on  demand.  On 
the  trial  upon  the  general  issue,  before  Wilde,  J.,  the  defendant  offered 
in  evidence  the  letters  of  one  King,  to  whom  he  had  sent  the  goods 
and  who  had  sold  thom,  to  prove  that  the  defendant  and  his  late  part- 
ner had  used  due  diligence  to  collect  the  proceeds  of  the  sale,  and  for 
other  purposes ;  and  it  was  alleged  that  King  was  dead.  The  judge  re- 
jected these  letters,  and  a  verdict  being  found  for  the  plaintiffs,  the 
defendant  filed  his  exceptions  to  this  decision. 

Steams^  in  support  of  the  exceptions,  contended  that  King,  if  he 
were  living,  would  be  a  competent  witness,  and  that  as  he  was  dead  at 
the  time  of  the  trial,  his  letters  were  admissible,  as  being  the  best 
evidence  remaining,  and  that  the}-  were  admissible  also  on  the  ground 
of  their  containing  an  admission  against  his  interest,  of  his  own  Ha- 
bilitj*.  On  this  last  point  he  cited  1  Phil.  £v.  191 ;  Steady.  Heaton^ 
4  T.  R.  669  ;  Barry  v.  JBebbiitgton,  Ibid.  514 ;  Higham  v.  Bidgway^ 
10  East,  109  ;  Warren  d.  Webby.  Greenville,  2  Str.  1129  ;  3  Wooddes. 
332 ;  12  Vin.  Abr.  90,  tit  Evidence,  pi.  13 ;  Haddow  v.  Parry ^  3 
Taunt  305. 

Hoar,  for  the  plaintiffs. 

Parker,  C.  J.,  delivered  the  opinion  of  the  Court.  On  a  former 
trial  the  declarations  of  King  were  given  in  evidence  by  the  plaintiffs, 
and  for  that  cause  the  verdict  was  set  aside  and  a  new  trial  granted. 
We  do  not  see  that  his  letters  stand  on  a  different  ground.  The  letters 
are  but  declarations  not  under  oath,  and  the  fact  of  King^s  death  does 
not  give  them  an  eflicienc}'  which  the}'  had  not  in  his  lifetime.  There 
was  time,  after  the  suit  was  commenced,  to  have  obtained  his  testi- 
mony in  legal  form,  and  although  commissions  were  sent  for  that  pur- 
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pose,  it  does  not  appear  why  the}'  were  not  executed ;  and  if  it  did 
appear  that  it  was  by  accident  or  misfortune,  still  his  declarations  or 
letters  not  nnder  oath  would  not  thereby  become  legal  evidence. 

The  cases  cited  by  the  defendant's  counsel  do  not,  we  think,  support 
his  objection  to  the  verdict  on  this  ground.  They  are  cases  which 
seem  to  constitute  a  class  by  themselves.  The  entry  in  a  book  kept  by 
a  steward,  of  money  received  b}^  him  as  rent  of  an  estate,  the  steward 
being  dead,  is  admitted  to  be  competent  evidence  of  the  payment  of 
rent,  in  a  controversy  about  the  land ;  and  wh}'  ?  because  such  an 
entry  chaises  the  steward  with  the  amount  so  appearing  to  be  paid.  It 
was  therefore  against  his  interest  when  made,  and  is  evidence  of  the 
fact,  he  being  dead,  as  strong  as  his  declaration  under  oath  were  he 
living.  Barry  v.  Bebbington^  4  T.  R.  614.  The  case  of  Stead  v. 
Seaton^  Ibid.  669,  was  decided  upon  the  same  principle,  a  receipt  of 
money  in  the  parish  officers'  book  being  admitted  as  proof  of  payment 
by  another  parish,  because  it  charged  the  officers  making  the  entry,  to 
their  own  parish,  with  the  amount,  and  also  because  it  was  according 
to  the  custom  of  the  parish. 

The  other  cases  cited  are  of  similar  import,  and  they  seem  to  have 
established  an  exception  to  the  general  rule,  which  requires  testimony 
under  oath,  only  in  the  case  where  a  person  who  is  dead  did  in  his  life- 
time, by  his  entry  on  his  book,  charge  himself  with  the  receipt  of 
money,  for  which  by  the  ver}'  act  he  becomes  accountable  to  some 
other  person.  The  case  cited  from  2  Str.  1129,  as  explained  by  Lord 
Mansfield  in  the  case  of  Ooodtitle  v.  The  Duke  of  Chandoa^  2  Burr. 
1071,  is  of  the  same  description.  And  the  declaration  of  persons  in 
possession,  as  to  tlie  nature  of  their  occupation  and  the  title  under 
which  they  hold,  is  another  exception  to  the  rule. 

The  case  of  verbal  declarations  or  of  letters  is  totally  different,  the 
firat  being  easily  misapprehended  and  misrepresented,  and  the  second 
being  too  easily  fabricated,  to  make  them  safe  sources  of  evidence. 
The  entries  in  books  come  y^ry  near  to  facts  proving  themselves,  in  the{ 
nature  of  records,  and  where  they  go  to  charge  the  party  making  them, 
at  a  time  when  there  could  be  no  view  to  any  use  of  them  to  prove  a' 
title,  they  deserve  much  credit 

No  case  has  been  cited  in  which  the  letters  of  a  person  emplo3'ed  by  an 
agent,  have  been  received  in  evidence  to  prove  diligence  or  faithfulness 
in  the  agent ;  which  was  the  object  in  introducing  this  evidence.  We  are 
therefore  of  opinion  that  the  letters,  even  if  sufficientl}'  proved,  of  which 
there  is  some  doubt  manifested  in  the  bill  of  exceptions,  were  properly 
rejected.    Judgment  must  be  rendered  according  to  the  verdict.^ 

1  In  Lawrence  y.  Kimball^  1  Met.  p.  627  (1840),  oral  declarations  were  rejected,  and 
the  Court  (Shaw,  C.  J.)  said :  ''  It  was  argued  that  this  was  within  another  exception 
to  the  rule  respecting  hearsay,  viz.  that  the  admission  was  made  by  the  collector,  in  a 
matter  against  his  interest  at  the  time,  inasmnch  as  it  rendered  him  liable  to  the  town 
as  for  so  much  money  collected.  Higham  t.  Ridgway,  10  East,  109.  But  we  think 
this  has  heen  confined  wholly  to  the  case  of  entries  made  in  books,  or  other  receipts, 
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THE  COUNTY  OF  MAHASKA  v.  INGALLS,  JSaifr. 
Supreme  Coukt  of  Iowa.     1864. 

[Reported  16  /owo,  81.]  ^ 

This  action  was  brought  against  the  executor  of  John  H.  Shoemake, 
deceased,  and  the  sureties  on  his  official  bond  as  treasurer.  .  .  .  The 
cause  was,  by  consent,  referred  to  three  referees  ^'  for  trial  of  the  facts 
involved  in  the  issues  (made)  by  the  pleadings."  The  referees  in  their 
report  find,  that  from  the  commencement  of  Shocmake's  term  until  his 
death,  he  was  a  defaulter  in  the  sum  of  $3,415.44.  They  further  find 
'^  that  there  was  a  default  on  the  part  of  Shoemake  on  or  alK>ut  the  20th 
of  August,  1858,  in  the  sum  of  $2,700.  That  we  have  no  means  of 
determining  from  the  evidence  when  the  remainder  of  the  defalcation 
took  place,  whether  between  the  20th  of  August,  1858,  and  the  execu- 
tion of  the  defendant's  bond,  or  subsequent  to  the  execution  of  said 
bond,  nor  whether  the  mone}'  constituting  the  said  defalcation  or  any 
part  thereof  was  in  the  hands  of  Shoemake  at  the  time  of  the  execution 
of  said  bond.  We  do  not  know  aflSrmatively  that  there  was  any  defal- 
cation after  the  execution  of  defendant's  bond,  nor  do  we  find  nega- 
tivel}'  that  there  was  not  an}'."  .  .  .  On  the  report,  the  Court  rendered 
judgment  in  favor  of  the  piaintiflT  for  $715.44  (being  the  amount  of  the 
whole  deficit  less  the  $2,700  which  occurred  before  the  bond  in  suit  was 
executed),  with  interest  from  the  date  of  the  report  From  this  judg- 
ment both  parties  appeaL 

Seevers  db  Williams^  for  the  plaintiff. 

Hendershott  db  Burton  and  Thomas  J.  Street^  for  the  defendants. 

Dillon,  J.  ...  In  the  District  Court  the  plaintiff  moved  to  set  aside 
the  report  of  the  referees,  because,  on  the  trial  before  them,  they  had 
admitted  improper  testimony.     This  motion  was  overruled  and  the 

documents,  or  written  memoranda,  made  by  a  person  deceased,  in  relation  to  a  matter 
contrary  to  his  interest  at  the  time,  and  which  went  to  charge  him  with  some  debt  or 
duty."  But  oral  declarations  of  deceased  occupants  of  land  in  disparagement  of  their 
title  were  held  receivable,  and  those  of  living  persons  inadmissible,  in  Currier  v.  Oale, 
14  Gray,  504  (1860) ;  compare  Marcy  v.  SUme^  8  Cash.  4  (1851),  snd  Pool  y.  Bridges, 
4  Pick.  378,  for  a  different  and  less  satisfactory  view.  There  has  been  at  times  a  very 
obvious  confusion  of  this  class  of  declarations  with  those  in  the  regular  course  of  busi* 
ness,  as  in  Watts  v.  Howard,  7  Met  p.  481  (1844).  And,  strangely  enough,  the  ex- 
istence of  any  distinct  authority  in  the  United  States,  for  this  exception  to  the  hearsay 
nile,  appears  to  have  been  denied  ;  as  in  the  American  notes  to  Smith's  Lead.  Cases, 
in  every  edition,  from  the  first  of  those  which  were  annotated,  in  1844  (Vol.  2,  233), 
to  the  eighth  edition,  in  1885  (Vol.  2,  381).  But  the  contrary  ap])ears  in  many  cases, 
e.  g,  in  ffitikley  v.  Davis,  6  N.  H.  210,  Peek  v.  Gilmer,  4  D.  &  B.  249.  fFhUe  r. 
Chouteau,  10  Barb.  202 ;  8.  o.  1  E.  D.  Smith,  498 ;  Bird  y.  HueMUm,  10  Oh.  St  418 ; 
Dvrighb  V.  Brown,  9  Conn.  83. 

As  in  England,  so  here,  the  death  of  the  declarant  seems  to  be  necessary.  Hamison 
y.  Blades,  8  Camp.  457  (1813)  ;  Stephen  v.  Otoenap,  1  M.  ft  Rob.  120  (1831) ;  1  TayL 
Ev.  (8th  ed.)  s.  669;  Lotorjf  v.  Moss,  1  Strob.  68  ;  1  GreenL  Ev.  a.  147.  —Ed. 

^  A  part  of  the  case  is  omitted. 
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plaintiff  excepted,  and  this  is  the  only  point  which  his  appeal  presents. 
It  appears  from  the  bill  of  exceptions  that  on  the  trial  before  the  ref* 
erees,  the  defendants,  for  the  purpose  of  showing  that  the  defalcation, 
if  an}'  existed,  had  occurred  before  the  execution  of  the  bond  in  suit, 
introduced  as  a  witness  one  John  White,  who  testified  that  he  had  a 
conversation  with  Shoemake  before  his  death,  and  about  the  20th  of 
August,  1858  (which  it  will  be  observed  was  prior  to  the  execution  of 
the  bond  in  suit),  with  regard  to  the  condition  of  the  public  funds. 

Against  the  plaintiffs  objection,  the  witness  was  permitted  to  testifj* 
as  follows :  —  *'  Mr.  Shoemake  told  me  that  there  was  over  $2,000  in 
the  summer  of  1858,  that  he  was  behind  as  treasurer  of  the  county,  and 
he  wanted  an  arrangement  made  by  which  I  should  pay  it  I  agreed  to 
fix  it  up,  if  Moreland  would  secure  me.  I  afterwards  saw  Moreland,  and 
he  agreed  to  do  so,  but  never  done  it,  and  the  arrangement  was  not  per- 
fected.  This  conversation  was  about  August  20th,  1858."  Against 
the  plaintiffs  objection,  likewise,  one  Coolbaugh  was  permitted  to  tes- 
tify', '^  That  the  said  Jno.  H.  Shoemake,  in  the  summer  of  1858,  stated 
in  the  presence  of  Coolbaugh,  that  he,  the  said  Shoemake,  was  then  be- 
hind with  the  county  of  Mahaska,  in  the  sum  of  about  $2,700."  The 
materiality  and  decisive  importance  of  this  testimony'  are  apparent  from 
the  statement  of  the  case  above  given,  and  from  the  re|)ort  of  the  ref- 
erees, and  the  judgment  of  the  Court  thereon  ;  and  whether  this  cause 
shall  be  affirmed  or  reversed,  depends  solely  upon  the  admissibility  in 
law  of  this  evidence. 

The  question  which  thus  arises  upon  the  recoi'd  is  one  which  has 
never  before  been  presented  to  this  Court.  This  fact  as  well  as  the 
state  of  the  authorities  respecting  it,  justifies,  if  it  does  not  indeed  re- 
quire, the  setting  forth  of  the  views  we  entertain,  somewhat  at  length. 
It  is  the  just  observation  of  one  of  the  most  learned  as  well  as  experi- 
enced of  American  jurists,  that  '^  The  rules  of  evidence  ai*e  of  great  im- 
portance, and  cannot  be  departed  from  without  endangering  private 
as  well  as  public  rights.  Courts  are  thei'efore  extremely  cautious  in  the 
introduction  of  any  new  doctrines  of  evidence  which  trench  upon  old  and 
established  principles."  Per  Stor}',  J.,  in  NichoUs  v.  Webb,  8  Wheat.  382. 

We  have  conducted  our  examination  of  this  question,  fully  impressed 
with  the  conviction  that  it  is  dangerous  to  innovate,  though  it  must  be 
admitted  to  be  sometimes  necessary  to  do  so,  and  are  gratified  in  the 
belief  that  the  conclusion  which  we  have  reached  neither  involves  the 
introduction  into  the  law  of  evidence  of  any  new  principle  or  the  sub- 
verting of  any  old  one.  Let  us  now  look  at  the  nature  of  the  case,  and 
the  attitude  and  situation  of  the  parties ;  for  ^'  all  questions  of  evi- 
dence," says  Abbott,  C.  J.,  in  Doe  v.  PetteU,  5  B.  &  Aid.  224,  "  must 
be  considered  with  reference  to  the  particular  circumstance  under  which 
it  is  offered."  Lord  Mansfield  remarked  in  one  case,  ^*  We  do  not  sit 
here  and  take  the  rules  of  evidence  from  Keble  or  from  Siderfin ; "  and 
in  another  suit  admitted  evidence  of  an  unusual  character,  ^^  from  the 
particular  circumstances  of  the  case."  Clymery.  Littler^  1  W.  Black.  345. 
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This  action  was  against  the  sureties  in  the  ''  new  or  additional  bond," 
of  the  deceased  county  treasurer.  The  bond  was  not  retrospective  in 
its  terms.  Consequently,  while  the  sureties  would  be  bound  for  the 
public  moneys  in  the  hands  of  their  principal,  at  the  time  of  the  execu- 
tion of  the  bond  in  suit,  although  a  previous  bond  then  existed  with 
different  sureties,  and  also  for  money  subsequently  coming  into  his 
hands,  3'et  they  would  not  be  bound  for  his  past  derelictions  of  duty  or 
misconduct  Townsend  v.  £Iverett^  4  Ala.  607 ;  Farrar  v.  United 
States^  5  Pet.  373 ;  I^ost  Master^  &c.  v.  NorveU,  1  Gilpin,  126  ;  Myers 
v.  United  StcUes^  1  McLean^  493 ;  United  States  v.  Linn^  1  How. 
(U.  S.)  104. 

The  inquir}^  then,  as  to  the  state  of  Shoemake's  accounts,  at  and  be- 
fore the  time  the  bond  in  suit  was  executed,  was  one  of  indispensable 
importance.  It  may  be  infeiTed  from  the  report  of  the  referees,  that 
his  official  books  and  papers  threw  no  light  upon  this  subject.  In  this 
exigenc}',  the  sureties  offered  the  testimony  of  which  the  plaintiff  now 
complains.  This  testimony  consisted  of  the  verbal  admissions  of  their 
principal  on  two  separate  occasions,  and  to  two  different  persons,  prior 
to  the  execution  of  the  bond  in  suit,  that  he  was  behind,  as  ti-easurer  of 
the  county,  in  the  sum  of  about  (2,700.  ... 

If  these  same  facts  had  appeared  by  written  entries  or  statements,  the 
deceased  part}*  being  in  a  position  to  know  the  facts,  and  the  facts  be- 
ing undeniably'  adverse  to  his  interest,  there  is  no  question  as  to  their 
being  receivable  in  evidence.     All  the  authorities  would  here  agree. 
See  particularly  Rev.  §  3998 ;   Ooss  v.  Watlington^  3  Brod.  &  Bing. 
132,  where  the  entries  in  the  books  of  his  office  of  a  deceased  tax  col- 
lector were  held  admissible  against  his  suret}*  on  his  official  bond ;  Mid- 
dleton  v.  MeUon^  10  Barn.  &  Cress.  317,  where  the  same  principle  was 
extended  to  entries  on  private  books,  kept  by  the  party  for  his  own 
convenience,  whereby  he  charged  himself  with  the  receipts  of  sums  of 
money ;  1  Greenl.  Ev.  147,  et  seq.  ;  1  Phill.  Ev.  293,  et  seq.  ;  Higham 
y.  Ridgway^  10  East,  109 ;  s.  c.  2  Smith  L.  C.  193,  with  English  and 
American  notes ;  Townsend  v.  Everett,  4  Ala.  607,  where  the  annual 
settlements  of  a  treasurer,  being  acts  required  by  law,  were  admitted 
against  his  sureties ;  5  How.  (U.  S.)  29  ;  9  W.  &  S.  109  ;  Doe  v.  Tur- 
fordy  3  B.  &  Ad.  898,  and  remarks  of  Mr.  Justice  Parke  as  to  distinc- 
tion between  entries  in  the  course  of  business,  and  entries  against  the 
I  interest  of  the  party  making  them.     If  the  entry  is  contemporaneous, 
land  made  in  the  course  of  business  by  an  indifferent  party  since  de- 
1  ceased,  it  is  even  held  that  it  need  not  be  an  entry  against  the  interest 
'  of  the  party  making  it     Doyo  v.  Sawyer^  29  Maine,  118  ;  Augusta  v, 
Windsor,  19  Maine,  317  (1841) ;  MchoUs  v.  Webb,  8  Wheat  337;  1 
Smith  L.  Cas.  333  (top  and  notes);  1  GreenL  Ev.  115,  note  and  cases 
above  cited.    But  see  Rev.  §  3998. 

But  where  the  entry,  declaration,  or  written  statement  is  a  private  one 
and  is  not  admissible  as  being  original  evidence,  that  is,  as  being  part 
of  the  res  gestcBy  then  generally,  if  not  invariably,  to  be  admitted  against 
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third  paities  the  person  who  made  it  must  be  deceased,  and  it  must 
have  been  hostile  to  his  pecuniary  interest  when  made.  See  authoriHos 
above  cited,  also  Hoe  v.  Jiatolings,  7  East,  279;  Chase  v.  Smithy  5 
Vt.  551;  burton  v.  jScoUj  3  Rand.  399;  HoUiday  v.  LitUepage,  2 
Munf.  316;  Thompson  y.  Stevens^  2  Nott  &  McC.  493;  where  on  a 
ground  not  very  clearly  defined,  a  certificate  of  a  deceased  attorney  was 
admitted  to  show  who  paid  certain  costs;  Parker  v.  The  State^  8 
Blackf.  292,  where  principal's  letter  admitting  a  liability  was  received 
against  his  surety,  but  qnceref  and  compare  with  The  Governor  v. 
Shelbtj,  2  Blackf.  26 ;  and  with  Eoans  v.  The  State,  13  Ala.  787 ;  Bon^ 
durant  v.  Bank,  &c.,  7  Ala.  830 ;  4  Id,  607 ;  Townsend  v.  Kerns,  2 
Watts,  180 ;  Harriman  v.  Brown,  8  Leigh,  697 ;  where  the  admis- 
sions of  a  party  who  could  not  be  compelled  to  testify  and  which  were 
against  his  interest,  were  received  as  if  he  were  deceased,  sed  quaere  f 
and  contia,  Churchill  v.  Smith,  16  Vt.  560. 

In  the  case  at  bar  the  declarations  were  verbal,  and  the  question  yd 
remains  to  be  considered  whether  verbal  admissions  stand  upon  the 
same  footing  as  written  ones. 

Aside  from  the  superior  weight  and  value  due  to  declarations  reduced 
to  writing,  we  did  not  suppose  any  distinction  could  be  Justl}'  drawn  in 
principle  between  these  and  oral  or  parol  declarations.  We  have  been 
led  to  examine  this  question  as  to  an  alleged  difference  in  this  regard, 
as  fully  as  the  time  and  means  at  our  disposal  would  allow,  in  conse- 
quence of  an  observation  of  the  late  Chief  Justice  Shaw,  and  of  the 
American  editors  of  Phillipps  on  Evidence.  In  treating  of  the  general 
subject  of  the  admissibilitj-  of  ^^Declarations  by  deceased  persons 
against  their  interest,"  these  editors  remark:  '^  We  believe  not  one 
[case]  has  gone  the  length  of  saying  that  the  oral  declaration  of  a  per- 
son, however  much  it  may  militate  against  his  interest,  shall  be  re- 
ceived merely  upon  the  ground  that  he  is  dead."  3  Phill.  Ev.,  Cowen  & 
Hill's  Notes,  260.  It  was  held  in  Lavrrence  v.  Kimball,  1  Met  524,  in 
an  action  by  the  plaintiff  against  the  assessors  for  ordering  his  property 
sold  for  taxes  which  were  in  fact  paid,  that  a  deceased  collector's  state- 
ment in  a  conversation  with  a  third  person,  that  the  tax  in  question  had 
been  paid,  was  not  admissible  in  evidence,  not  being  part  of  the  res 
gestOB,  and  not  being  in  writing.  ^^  It  is  argued,"  says  Chief  Justice 
Shaw,  in  delivering  the  opinion  of  the  Court  in  this  case,  ^^  that  the 
evidence  was  within  another  exception  to  the  rule  respecting  hearsay, 
viz.,  being  an  admission  against  his  interest  at  the  time.  Higham  v. 
Ridgtoaj/,  10  East,  109.  But  we  think  this  has  been  confined  wholly 
to  cases  of  entries  made  in  books,  &c.,  by  a  person  deceased,  in  rela- 
tion to  a  matter  contrary'  to  his  interest  at  the  time."  The  ^^  looseness 
and  uncertainty  of  mere  verbal  statements  "  compared  with  the  '^  clear- 
ness and  certainty  of  written  memoranda,"  is  the  ground  of  the  (alleged) 
distinction.  And  a  similar  view  was  taken  in  the  prior  case,  in  the 
same  court,  of  JPramingham,  &c,^  Co.  v.  Barnard,  2  Pick.  532. 

In  consequence  of  these  statements,  so  deservedly  entitled;  from  their 


506  THE   COUNTY  OF  MAHASKA  V,   INGALLS.  [CHAP.  n. 

source,  to  great  weight  and  credit,  we  have  been  led  to  explore  this 
question  to  its  foundation,  and  are  constrained  to  the  conclusion  that 
the  cases  do  not  establish  any  distinction  in  this  regard,  in  principle, 
between  oral  and  written  admissions.  We  will  take  a  brief  view,  first 
of  the  English,  and  then  of  the  American  authorities.  .  .  . 

In  general,  when  the  question  has  arisen  in  American  courts,  it  does 
not  appear  to  have  been  very  thoroughly  considered.  The  reception  of 
verbal  admissions  against  his  interest,  and  where  the  declarant  is  dead, 
is  supported  by  the  following  cases,  more  or  less  strongly :  White  v. 
Chouteau^  10  Barb.  202 ;  s.  c.  again,  1  E.  D.  Smith,  493 ;  People  v. 
Blakelyy  4  Park.  Cr.  Rep.  176  ;  HoUiday  v.  Zittlepage,  2  Munf.  316 ; 
Prather  v.  Johnson^  3  Harris  &  J.  487  (meagre  case)  ;  Trego  v.  JSvZ' 
zardy  19  Pa.  St.  Rep.  440 ;  s.  c.  35  id.  9 ;  see  also  25  id.  334  ;  Itespub- 
lica  V.  DaviSy  3  Yeates,  128  (meagre  case)  ;  Simenton  v.  Boucharj 
1  Wash.  C.  C.  473  (no  authorities  or  discussion)  ;  Coleman  v.  Fraaier 
(a.  d.  1856),  4  Rich.  S.  C.  147 ;  Hinckley  v.  DaviSy  6  N.  H.  210 ; 
Oilchrist  V.  Martiny  1  Bailey  Eq.  492 ;  White  v.  Chouteau,  10  Barb. 
202,  which  is  fully  in  point.  .  .  . 

Our  examination  and  survey  of  this  subject  ma}^  be  thus  snmmed  up. 
This  species  of  evidence  being  somewhat  anomalous  In  its  character, 
and  standing  on  the  vltima  thule  of  competent  testimony,  is  not  highly 
favored  by  the  courts,  and  the  tendency  is  rather  to  restrict  than  to 
enlarge  the  right  to  receive  it,  or  at  least  to  require  the  evidence  to  be 
brought  clearly  within  all  the  conditions  requisite  for  its  reception. 
From  the  unbroken  current  of  English  and  the  decided  preponderance 
of  American  authorit}^,  we  think  the  present  state  of  the  law  is,  that 
verbal  declarations  are  receivable,  when  accompanied  by  the  following 
prerequisites  I  1st.  The  dftnlRranfr.  pinst  be  dead.  To  this  we  believe 
the  English  cases  make  no  exception.  Mere  absence  from  the  jurisdic- 
tion will  not  answer.  Brewster  y,  Doaney  2  Hill  (N.  Y.),  537,  and 
cases ;  Moore  v.  AndrewSy  5  Port  (Ala.)  107.  Although  by  the  course 
of  decisions  in  some  of  the  States,  with  reference  to  written  entries, 
etc.,  absence  might  possibly  be  treated  as  equivalent  to  death.  See 
1  Greenl.  Ev.  §  163,  and  note ;  8  Watts,  77 ;  1  Smith  L.  Cas.  340  (top)  ; 
as  to  insanity.  Union  Bank  v.  Knappy  3  Pick.  96.  As,  in  the  case  at 
bar,  the  declarant  was  deceased,  we  need  not  decide  whether  death  is, 
in  all  cases,  an  indispensable  condition.  We  need  only  say,  that  prob- 
ably the  courts  would  not  be  inclined  to  relax  the  rule  so  as  to  dispense 
with  this  condition,-  unless  it  might  be  in  the  case  of  confirmed  insanity. 
2d.  The  next  prerequisite  is,  that  the  declaration  must  have  been 
ap^ainst  tlie  interest  oi'  ine  aeclaranr  ft<-  (tl^  *^'"^^  ""^  W^  Ihusreal  Thust 
be  a  pecuniary  one.  That  it  would  have  subjected  the  party  to  penal 
jlconsequences  is  not  sufficient,  although  this  would  add  to  the  weight  of 
l|the  testimony.  Davis  v.  Lloyd,  1  C.  &  K.  275;  11  CI.  &  Fin.  85. 
The  confiict  of  the  declaration  with  the  pecuniary  interest  of  the  party 
must  be  clear  and  undoubted,  as  this  is  the  main  ground  upon  which 
the  admissibilit}'  of  this  species  of  evidence  rests.    3d.  The  declaration 
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Toast  be  of  a  fact  or  facts  in  relation  to  a  matter  concerning  which  the 
declarant  was  iinmeaiatcij'  aiS^S^ially  finoniiy.fthlA  11  M.  &W.  773« 
As  the  eviaence  is  aamUied  becaase  the  declaration  is  against  interest, 
it  is  not  indispensable  that  it  should  accompany  an  act,  but  if  not  so 
accompanied  it  very  greatly  depreciates  its  value.  Phillipps  £v.  vol.  1, 
p.  310 ;  1  Greenl.  Ev.  §  147 ;  Ivat  v.  Finch,  1  Taunt  141 ;  White  v. 
Chouteau,  1  £.  D.  Smith,  493,  and  cases  9upra,  4th.  In  addition,  the 
court  should,  upon  the  circumstances  of  the  particular  case^  be  satiS" 
fled  that  there  was  no  probable  motive  to  falsify  the  fact  declared ;  as 
where  the  declaration  is  made  ante  litem  motam.  or  at  a  period  so  re- 
mote as  to  preclude  all  suspicion  that  it  was  manufactured  for  the  occa* 
sion.  GHlchrist  y.  Martin,  1  Bailev  Ea.  492.  and  cases  sunrcu  When 
all  of  these  conditions  are  met,  the  evidence  is  received  for  what  it  is 
worth,  and  its  weight  and  value  depend  upon  the  circumstances  of  the 
particalar  case.  •  .  •  Judgment  affirmed^ 


(B)    ACCOUNT-BOOKS  OF  PARTIES  TO  THE  LITIGATION.* 

Statute  7  Jac.  I.  c.  12  (1609).  —  An  Act  to  Avoid  the  Double 
Payment  of  Debts.  —  Whereas  divers  men  of  trades,  and  handicrafts* 

^  Taylor  (1  End.  8.  669,  8th  ed.)  says  of  one  of  the  common  statements  as  to  decla- 
rations against  interest,  viz.,  that  the  declarant  most  hare  had  "a  competent  if  not  a 
peculiar  knowledge  of  the  facts,"  that  it  is  "  law  taken  for  granted."  Other  similar 
qualifications  are  sometimes  made  for  which  it  may  be  thought  that  there  is  no  sufficient 
ground  of  anthority ;  e.  g.  the  statement  that  the  declarations  must  hare  been  made 
ante  litem  motam,  a  circumstance  only  required  in  the  ease  of  those  relating  to  matters  of 
public  or  general  interest  and  of  pedigree.  (1  TayL  Ev.  s.  628,  8th  ed. )  So  of  the  sng- 
gipstion  that  there  must  have  been  no  interest  to  misstate  (see  Taylor  v.  Witham,  ante, 
p.  497),  and  that  the  declarant  must  have  been  competent  to  testify  .if  living  (see  Glea- 
dow  V.  Atkin,  1  Cr.  &  M.  p.  428,  supra,  485  n.).  At  one  time  it  was  formulated  that 
the  declaration  should  be  by  "  a  person  having  knowledge  of  a  fact  and  no  interest  to 
falsify  it/'  fter  Lord  Ellenborough,  in  Roe  d.  Brune  o.  Rawlings,  7  East,  p.  290  ;  and 
again :  "The  ground  upon  which  this  evidence  has  been  received  is  that  there  is  a  total 
abaenre  of  interest  in  the  persons  making  the  entries  to  pervert  the  fact,  and  at  the  same 
time  a  competency  in  them  to  know  it  ;*'  per  Lord  Ellenborough  in  Doe  d.  Reece  v. 
Robson,  15  East,  p.  84.  But  this  was  discredited  by  Lord  Eldon,  in  1826,  in  Barker  v. 
Ray,  2  Russell,  p.  76.  It  was  argued  there  that  it  is  enough  if  there  be  ''  merely,  with 
a  competent  knowledge,  the  non-existence  of  an  interest  to  pervert"  Lord  Eldon 
doubted  that,  and  desired  "  not  to  be  considered  bound  by  that  as  a  rule  of  evidence." 
And  it  was  denied  in  Haines  v.  Guthrie,  supra,  898.  Taylor  (1  Evid.  s.  670,  9th 
ed.)  remarks  that  "it  is  now  fully  determined,  first,  that  the  statement  or  entry  must 
be  sgainst  the  interest  of  the  person  making  it ;  and,  secondly,  that  the  interest  must 
be  of  a  pecuniary  or  proprietary  nature. "«-  Ed. 

^  This  title  is  introduced  here  because  it  is  necessary  to  consider  it  first  in  order 
to  understand  the  subject  of  entries  made  by  third  persons  in  the  regular  course  of 
business.  Of  course  the  leading  question  involved  in  the  matter  of  a  party's  use  of  his 
account-books  or  shop-books,  is  that  of  allowing  a  party  to  testify  or  to  make  evi- 
dence for  himself.  But  in  its  relation  to  the  entries  of  a  clerk  it  touches  also  upon 
the  hearsay  rule.    The  Statute  of  1609  shows  that  England,  at  that  period,  like 
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men  keeping  shop-books,  do  demand  debts  of  their  castomers  upon  their 
shop-books  long  time  after  the  same  hath  been  due,  and  when  as  they 
have  supposed  the  particulars  and  certainty  of  the  wares  delivered  to  be 
forgotten,  then  either  they  themselves  or  their  servants  have  inserted 
into  their  said  shop-books  divers  other  wares  supposed  to  be  delivered  to 
the  same  parties,  or  to  their  use,  which  in  truth  never  were  delivered,  and 
this  of  purpose  to  increase  by  such  undue  means  the  said  debt ;  (2)  and 
whereas  divers  of  the  said  tradesmen  and  handicraftsmen,  having  re- 
ceived all  the  just  debt  due  upon  their  said  shop- books,  do  oftentimes 
leave  the  same  books  uncrossed,  or  any  way  discharged,  so  as  the  debt- 
ors, their  executors  or  administrators,  are  often  by  suit  of  law  enforced 
to  pay  the  same  debts  again  to  the  party  that  trusted  the  said  wares,  or 
to  his  executors  or  administrators,  unless  he  or  they  can  produce  suffi- 
cient proof  b}'  writing  or  witnesses,  of  the  said  paj'ment,  that  may  coun- 
tervail the  credit  of  the  said  shop-books,  which  few  or  none  can  do  in 
an}'  long  time  after  the  said  payment ;  (3)  Be  it  therefore  enacted  by 
the  authority  of  this  present  Parliament,  that  no  tradesman  or  handi- 
craftsman  keeping  a  shop-book  as  is  aforesaid,  his  or  their  executors  or 
administrators,  shall  after  the  feast  of  St.  Michael  the  archangel,  next 
coming,  be  allowed^  admitted,  or  received  to  give  his  shop-book  in  evi- 
dence in  anx.action  for  any  money  due  for  wares  hereafter  to  be  dejiy- 
ered,  or  for  work  hereafter  to  be  done,  above  one  year  before  the  same 
action  brought,  except  he  or  they,  their  executors  or  administrators, 
'shall  have  obtained  or  gotten  a  bill  of  debt  or  obligation  of  the  debtor 
for  the  said  debt,  or  shall  have  brought  or  pursued  against  the  said 
debtor,  his  executors  or  administrators,  some  action  for  thQ  said  iJebt, 
wares,  or  work  done,  within  one  year  next  after  the  sanjf^  ^fires  deliv- 
ered,  money"  due  for  wares  delivered,  or  work  done.  II.  Provided 
always,  that  this  act,  or  anything  therein  contained,  shall  not  extend 
to  any  intercourse  of  traffic,  merchandising,  buying,  selling,  or  other 
trading  or  dealing  for  wares  delivered  or  to  be  delivered,  money  due  or 
work  done  or  to  be  done,  between  merchant  and  merchant,  merchant 
and  tradesman,  or  between  tradesman  and  tradesman,  for  an3'thing 
directly  falling  within  the  circuit  or  compass  of  their  mutual  trades  and 
merchandise,  but  that  for  such  things  only,  they  and  every  of  them 
shall  be  in  case  as  if  this  act  had  never  been  made ;  anything  herein 
contained  to  the  contrary  thereof  notwithstanding.  III.  This  act  to 
continue  to  the  end  of  the  first  session  of  the  next  Parliament  and  no 
longer.* 

coDtinentftl  coantries,  bad  no  general  prohibition  on  tbe  nse  of  a  man's  own  account- 
books  in  e7idence.  It  would  have  been  strange  if  it  bad  been  otbenK-ise,  for  tbe  Eng- 
lish law  of  evidence  bad  hardly  begun  to  come  into  existence.  —  £d. 

^  This  statute  was  continued  in  1627  (St.  8  Car.  I.,  c.  4,  a.  22)  "until  tbe  end  of 
tbe  firat  session  of  tbe  next  Parliament;"  and  in  1640  (St.  16  C^ar.  I.,  c.  4),  "until 
some  other  act  of  Parliament  be  made."  This  last  provision  is  tbougbt  to  have 
brought  it  down  to  the  present  time,  and  it  is  found  in  Vol.  I.  of  the  English 
"Stotutes  Revised,"  p.  691,  published  in  1870.  Compare  Stat.  88  Edw.  III.,  st.  1, 
c  6.    There  is  no  doubt  that  those  usages  as  to  allowing  in  evidence  the  account- 
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At  Nisi  Frius.    1098-1609. 

^Reported  \  Lord  Raym,  732.] 

In  indebitattta  assumpsit  upon  a  tailor's  bill,  npon  non  assumpsit 
pleaded,  and  trial  before  Holt,  Chief  Justice,  at  the  sittings  for  Middle- 
books  of  merchants  and  others  which  are  recognized  in  this  statute,  were  then  and 
now  common  on  the  contineut,  and  had  long  heen  so.  See  Mascardus,  de  probatimii^ 
hu9,  ii.,  —  Conclusio  cmlxxvi.  ;  Quomodo  et  quando  liber  ratimium  pro  acribente  probet, 
vel  non  probel,  (Ed.  1607,  p.  898.)  For  the  Scotch  hiw  see  Dickson,  Evidence  in 
Scotland,  ii.  s.  1179  9eq.,  citing  cases  of  the  seventeenth  century. 

It  will  be  noticed  that  the  statute  of  James  merely  restricts  what  appears  to  have 
been  a  regular  use  of  a  man's  own  account-books  as  evidence  for  himself,  both  in  his 
lifetime  and  after  his  death.  There  is  no  sufficient  reason  to  doubt  that  this  had 
always  been  allowed.  In  later  times,  the  use  of  the  party's  own  entries,  in  the  upi)er 
courts  of  England,  fell  out  As  the  courts  grew  more  careful  about  what  juiies  should 
see  and  hear,  this  probably  seemed  dangerous  and  inconsistent  with  the  general  rule 
of  refusing  to  allow  the  parties  to  testify  for  themselves.  But  the  entries  made  by  a 
party's  clerk  were  still  received,  although  made  in  the  party's  own  books  ;  the  clerk 
was  a  person  who  could  testify.  And  so  the  party's  own  books  continued  to  go  in, 
when  the  entries  were  the  clerk's,  whether  he  were  living  or  dead.  There  is  reason  to 
think  that  the  practice  of  admitting  similar  entries  when  made  in  a  stranger's  books, 
grew  out  of  the  practice  in  the  case  of  a  party's  own  '*  shop-books." 

The  methods  which  are  indicated  by  this  important  statute  of  James  were  preserved 
in  the  English  Colonies  in  this  country,  and  have  survived,  in  various  qualitied  forms, 
to  the  present  day.  In  England  also,  in  the  smaller  courts,  they  have  [trobably  always 
continued.  A  statute  of  1605  (S  Jac.  I.,  c.  15)  provides  a  court  for  small  causes  in 
London,  under  forty  shillings  ;  the  judges  may  hear  testimony  from  the  forties  under 
oath  as  well  as  from  their  witnesses.  Many  similar  courts  (Courts  of  Requests)  were 
provided  throughout  England,  and  these  were  succeeded,  forty  or  fifty  years  ago,  by 
the  County  Courts,  in  which  a  jury  is  seldom  used,  and  where  the  old  practices,  in 
some  degree,  continue.  "  I  sllow,"  wrote  a  judge  of  an  English  County  Court,  a  few 
years  ago  (Judge  Thomas  Hughes  to  the  editor),  **  tradesmen  to  consult  and  put  in 
their  books,  warning  them  that  the  entries  are  evidence  against  themselves  in  the  firet 
instance.  Indeed,  without  seeing  the  books  it  would  be  impossible  to  do  justice  in  the 
great  majority  of  cases  ;  and  I  know  that  this  is  the  common  practice  in  all  the  cir- 
cuits of  this  part  of  England.  The  suitors  now  bring  their  books  as  a  matter  of  course, 
and  a  few  minutes'  examination  of  them  helps  one  greatly  in  coming  to  a  conclusion. 
It  is  very  remarkable  how  often  such  an  examination  confirms  the  memory  uf  the 
poorer  class  of  defendants,  and  explains  the  hieroglyphics  on  small  scraps  of  iliity 
paper  which  they  produce  as  memoranda  of  payments  on  account,  or  of  the  quantities 
taken  away  at  the  time  by  children,  or  other  inexpeit  messengers."  This  sensible  and 
just  procedure  may  well  have  existed  always  in  the  smaller  courts  of  England;  und, 
in  a  measure,  in  the  upper  courts  also,  until  the  process  of  controlling  the  evidence 
submitted  to  juries  had  made  some  progress  in  developing  our  law  of  evidence.  The 
remarks  above  quoted  intimate  the  value  of  books  of  account  in  protecting  the  debtors. 
The  same  idea  is  found  in  a  statute  of  the  Plymouth  Colony  in  1682  (in/ra^  p.  516), 
requiring  the  keeping  of  books  of  account,  and  in  similar  continental  statutes  of  mod- 
ern times.  How  far  away  the  practices  of  the  upper  courts  in  England  as  mould (>«!  by 
the  jury  system  had  got  from  those  of  the  earlier  times,  still  surviving  in  the  lower 
courtSi  may  be  seen  when  Blackburn  said  in  1845  (Sale,  112,  note,)  "The  Code  Nu^io- 
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sex,  14  Feb.,  11  Will.  III.,  the  plaintiff  produced  in  evidence  his  shop- 
book  written  by  one  of  his  servants  who  was  dead.     And  upon  proof 

leon  is  very  precise  in  its  directions  as  to  the  books  of  brokers,  bat  not  more  so  than 
with  regard  to  those  of  other  traders.  ...  It  is  difficult  to  say  whether  an  English 
merchant  who  was  compelled  to  submit  his  stock>book  .  .  .  once  a  year  to  be  exam- 
ined by  the  Mayor  and  Becorder,  or  a  Master  in  Chancery ;  or  an  English  lawyer  re- 
quired to  give  credence  to  traders'  books  as  proof  of  what  was  stated  in  them,  would 
be  most  inclined  to  resent  the  order  as  unnatural." 

Taylor,  Evidence^  9th  ed.  ss.  709-713,  inclusive,  makes  the  foUowing  comments  on 
this  subject :  — 

"  In  the  United  States  the  doctrine  that  entries  fulfilling  the  above  requirements  are 
admissible  in  evidence  has  been  extended  to  entries  made  by  the  party  himself  in  his 
own  shop-books  ;  at  least,  where  they  were  evidently  contemporaneous  with  the  facts 
to  which  they  refer,  and  formed  part  of  the  res  gestce.  Being  the  acts  of  the  party  him- 
self, they  are  received  with  the  greater  caution ;  but  still  they  may  be  seen  and  weighed 
by  the  jury.  This  doctrine  is  not  in  accordance  with  the  principles  of  the  English 
common  law,  as  now  understood,  but  in  the  time  of  James  I.  it  seems  to  have  been 
regarded  as  sound.  For  in  1609  an  act  was  passed  *  to  avoid  the  double  payment  of 
debts/  which  clearly  recognized  a  tradesman's  shop-books  as  instruments  of  evidence 
on  his  behalf,  since  it  provided  that  entries  in  them  should  not  be  evidence  after  the 
lapse  of  more  than  twelve  months.  This  act  is  no  doubt,  in  practice,  always  treated 
by  our  courts  of  law  as  a  dead  letter.  Yet  it,  in  truth,  is  still  unrepealed,  and  was  in 
fact  recognized  and  made  perpetual  by  the  Statute  Law  Revision  Act,  1863,  which 
repealed  a  few  words  in  it  which  had  originally  made  it  only  temporaiy.  It  is  there- 
fore necessary  that  the  original  act  should  be  inserted  in  this  place.  The  reason  for 
this  no  doubt  largely  is  that,  while  the  statute  is  never  noticed,  tradesmen's  books 
may,  by  the  common  law,  be  referred  to  to  what  is  technically  called  '  refresh  the 
memory.'  They  thus,  in  effect,  and  for  practical  purposes,  become  evidence,  though 
not  technically  so  called,  and  not  being  technically  'evidence,'  the  prohibition 
against  those  Which  are  more  than  twelve  months  old  does  not  attach  to  them. 

*'  Independently  of  all  statutable  sanction,  our  courts  of  equity  have  for  years  past, 
to  a  certain  extent,  acted  upon  the  principle  of  admitting  shop-books  in  evidence,  in 
taking  accounts  in  cases  in  which  the  vouchers  have  been  lost.  And  now,  by  R.  S.  C, 
1883,  the  court  or  a  judge  may,  at  any  stage  of  the  proceedings  in  a  cause  or  matter, 
direct  any  necessary  accounts  to  be  taken,  and  *  may,  either  by  the  judgment  or  order 
directing  the  account  to  be  taken,  or  by  any  subsequent  order,  give  special  directions 
with  regard  to  the  mode  in  which  the  account  is  to  be  taken  or  vouched  :  and  in  par- 
ticular may  direct  that,  in  taking  the  account,  the  books  of  account  in  which  the 
accounts  in  question  have  been  kept  shall  be  taken  as  prima  facie  evidence  of  the  truth 
of  the  matters  therein  contained,  with  liberty  to  the  parties  interested  to  take  such 
objections  thereto  as  they  may  be  advised.' 

**  In  the  administration  of  Roman  law,  the  production  of  a  merchant's  or  tradesman's 
book  of  accounts,  regularly  and  fairly  kept  in  the  usual  manner,  was  deemed  presump- 
tive evidence  (semi-plena  probatio)  of  the  justice  of  his  claim  ;  and  in  such  cases,  the 
suppletory  oath  of  the  party  (juramentum  suppletivum)  was  admitted  to  make  np  the 
j^ena  probatio  necessary  to  a  decree  in  his  favor.  Several  modem  systems  of  juris- 
prudence follow  this  doctrine.  Thus,  by  French  law,  the  books  of  merchants  and 
tradesmen,  regularly  kept,  and  written  from  day  to  day  without  any  blank,  when  the 
tradesman  has  the  reputation  of  probity,  constitute  a  semi-proof,  and,  with  his  supple- 
tory oath,  are  received  as  full  proof  to  establish  his  demand.  The  doctrine  is  also 
acted  upon  in  Scotch  law,  by  which  the  books  of  merchants  and  others,  if  kept  with 
such  a  reasonable  degree  of  regularity  as  to  be  satisfactory  to  'the  court)  may  be  re- 
ceived in  evidence,  the  party  being  allowed  to  give  his  own  *  oath  in  supplement ' 
of  such  imperfect  proof;  though  a  course  of  dealing,  or  other  'pregnant  circum- 
stances/ must  apparently  be,  in  general,  first  shown  by  evidence  ediunde,  before  the 
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of  the  death  of  the  servant,  and  that  he  used  to  make  such  entries  of 
debts,  etc.,  it  was  allowed  by  Holt,  Chief  Justice,  to  be  good  evi- 
dence, without  proof  of  the  delivery  of  the  goods,  etc.  And  he  said, 
this  was  as  good  proof  as  the  proof  of  a  witness's  hand  (who  was  dead) 
subscribed  to  a  bond,  etc  And  (b}*  him)  notwithstanding  the  Statute 
of  7  Jac  I.,  c.  12,  says,  that  a  shop-book  shall  not  be  evidence  after 
the  year,  yet  he  did  not  hold  such  book  to  be  good  evidence  within  the  it  c^tvu/  ^ ^(mZ^ 
year  alone.  ' 
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At  Nisi  Prius.    1703. 
\Rtpori%d  2  Lf/rd  Baifm,  873.] 

In  indebitatus  assumpsit  for  beer  sold  and  delivered  to  the  defend- 
ant, upon  non  assumpsit  pleaded,  at  the  trial  at  Guildhall  before  Holt, 

proof  can  be  regarded  as  amounting  to  that  degree  of  temi-pUna  probatio,  which  may 
be  rendered  complete  by  the  oath  of  the  party. 

"  Reference  to  these  laws  is  made  here  because  it  is  conceived  that  the  adoption  of  a 
somewhat  similar  practice  in  all  the  English  and  Irish  courts  of  justice  would  prove 
highly  beneficial ;  especially  in  cases  where  actions  are  brought  or  defended  by  the 
representatiyes  of  persons  deceased." 

Without  attempting  to  trace  the  matter,  —  a  thing  impossible  to  do  on  account  of 
the  scarcity  of  reported  cases  in  the  early  part  of  the  seventeenth  century,  —  it  will  be 
useful  to  add  here  a  few  cases  in  their  order. 

Bourn  v,  Debest,  Tothill,  90  (1639).  Shop-books  read  as  an  evidence  at  the  hear- 
ing.   Mich.  15  Car. 

Crouch  ».  Drury,  1  Keble,  27  (1661).  In  evidence  to  a  jury,  Twisdex  [J.],  ob- 
served a  case  betwixt  Lee  and  Lee,  that  the  book  of  any  merchant  is  no  good  proof  nor 
may  not  be  allowed  to  be  read  touching  any  debt  due  to  him  ;  but  of  any  debt  against 
himself,  it  may  be  good  enough  ;  which  was  agreed.    Per  Curiam, 

Smart  p,  Williams,  Comb.  247  (1694).  Trial  at  bar  in  ejectment  for  lands  in  Corn- 
wall. .  .  .  [One  Mr.  Browne,  a  sciivener,  had  died.  It  was  necessary  to  prove  that  a 
consideration  had  been  paid  by  a  certain  purchaser.  The  report,  with  no  further  ex- 
planation of  the  point,  goes  on] :  Queare.  Whether  a  scrivener's  book  be  evidence  to 
prove  a  oonsideiration  paid.  Levinz  [counsel  for  defendant].  No,  sure,  no  more  than 
a  tradesman's  book.  Holt,  Ch.  J.  Not  for  himself,  but  for  another  it  is;  so  a 
tradesman's  book  after  his  death.  We  have  allowed  a  bursar's  book  of  a  college  for 
evidence.  It  was  proved  that  the  lord  of  the  plaintiff  is  surviving  executor  of  Secre- 
tary Coventry,  and  the  consideration  proved  paid  by  Mr.  Coventry,  b.  c.  {scmbfe) 
Anonymous,  1  Lord  Raym.  745  (1694).  It  was  said  per  Curiam,  that  a  shop- book  is 
not  evidence  for  the  tradesman,  but  is  good  evidence  against  him  or  for  a  stranger. 
The  same  law  of  a  scrivener's  book  for  money  paid  by  him  or  received  to  the  use  of  a 
stranger,  or  the  book  of  a  bursar  of  a  college. 

Black elor  v.  Crofts,  Comb.  348  (1695).  Case  for  the  executrix  of  an  attorney  for 
fees  and  solicitation ;  the  plaintiff  gave  in  evidence  a  bill  made  by  the  testator  in  his 
lifetime.  Serjeant  Wright,  pro  de/enderUe,  objected,  that  it  was  not  signed  by  him, 
neither  could  have  been  given  in  evidence  for  him  iu  his  life,  and  therefore  shall  not 
be  evidence  for  his  executrix.  But  Holt  said,  that  the  book  of  a  man  that  makes 
regular  entries  might  be  evidence  for  him,  and  perhaps  several  of  those  things  could 
not  in  their  nature  be  proved  by  record.  —  Ed. 
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Chief  Justice,  the  evidence  against  the  defendant  was,  that  the  usual 
way  of  the  plaintiflPs  trading  was,  that  the  draj'inan  came  every  night 
to  the  plaintiflTs  clerk,  and  gave  account  to  him  of  all  the  beer  that  he 
had  delivered  that  day ;  and  an  entry  was  made  of  it  in  a  book,  which 
the  drayman  and  clerk  subscribed ;  and  that  there  was  such  an  entry 

of barrels  of  beer  delivered  to  the  defendant,  etc.,  and  that 

the  drayman  was  dead,  and  the  subscription  was  proved  to  be  of  his 
writing.  And  Holt,  Chief  Justice,  held  this  good  evidence  to  charge 
the  defendant.     And  a  verdict  was  given  against  him,  etc. 


WOODNOTH  V.  LORD  COBHAM. 

Exchequer.    1724. 

[Reported  Bunburg,  180.] 

A  LAY  impropriator  prefers  his  bill  for  great  tithe  of  the  parish  of 
Thornbrough  in  the  County  of  Buckingham ;  the  defendant  insisted 
that  there  was  a  payment  of  fifteen  shillings  and  four  pence  to  the 
vicar,  in  lieu  of  the  tithes  of  th6  Chantr}-  pastures  (which  were  in  de- 
mand), and  to  prove  this,  produced  accounts  of  one  Edward  Chaplin, 
who  was  steward  to  the  defendant's  father,  wherein  there  were  entries 
of  this  payment ;  but  it  was  objected  for  the  plaintiff,  that  though  a 
parson's  or  a  vicar's  book  (where  it  appeared  that  payments  were 
made)  were  evidence,  3'et  never  admitted  in  the  case  of  him  who  has 
the  fee ;  but  per  Curiam  (disaentiente  Baron  Price)  even  old  rent 
rolls  (where  it  appears  payments  have  been  made,  etc.)  are  good  evi- 
dence ;  and  they  ordered  these  entries  to  be  read.  But  nota,  by  Baron 
Gilbert,  the}'  ought  to  be  read,  because  no  better  evidence  can  be  had ; 
but  if  Edward  Chaplin  had  been  alive,  they  ought  not.^ 


Upon  an  issue  out  of  Chancery  [3  May,  1738]  to  try  wliether  eight 
parcels  of  Hudson's  Bay  stock,  bought  in  the  nanieof  Mr.  Lake,  were 
in  trust  for  Sir  Stephen  Evans,  his  assignees  (the  glain tififs)  sEoweJ, 
first,  that  there' was  no  ehtfv  in' the  books  of  Mr.  Lake  relating  to  this 
transaction".  Secondly,  six  of  the  receipts  were  in  the  hands  of  Sir 
Stephen  Evans,  and  there  was  a  reference  on  the  back  of  J-hena.by 
Jeremy  Thomas  (Sir  Stephen's  book-keeper)  to  tha  book  B.  B.  of  Sir 
Stephen  Evans.  Thirdly,  Jeremy  Thomas  was  proved  to  be  dead,  and 
upon  this  the  question  was,  whether  the  book  of  Sir  Stephen  !^vans 
referred  to,  in  which  was  an  entry  of  the  payment  of  tJie  jponey,  should 
be  read.     And  the  Court  of  King's  Bench,  at  a  trial  at  bar,  admitted 

1  '*  Books  of  account,  memorandums,  etc.,  of  a  preceding  vicar  may  be  made  use  of 
as  evidence  for  a  successor  to  support  his  demands  in  case  of  tithes,  etc.  Per  Bury, 
Ch.  B.,  and  Baron  Price  in  my  Lord  Arundel's  Case,  Wiltshire  (E.  R.),  and  per  Cur. 
in  Shobrooke's  Case."  12  Yin.  Abr.  255,  pi.  3.  Bury  was  Chief  Baron  in  the  years 
1716-1722.— Ed. 
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it  not  only  a_8  to  the  six,  l^ut  likewise  aa  to  the_other  two  in  the  hands 
oTSir  Biby  Lake^  the  aon^ol  Mr.  Lake. 

Theofy  of  Evidence,  93  (1761).^ 

In  Olynn  v.  The  Bank  of  EngJundy  2  Ves.  88  (1750),  a  bill  was 
broQght  against  the  defendants,  touching  several  bank  notes,  which 
were  said  to  have"  been  lost  There  was  no  proof  of  the  actual  loss  of 
these  notes,  or  of  their  being  in  the  actual  possession  of  the  testator 
at  or  before  his  death,  except  that  there  was  a  paper  in  the  hand->^ ' 
writing  of  testator,  found  after  his  decease,  containing  a  list  of  these,  ' 
together  with  several  other  notes,  which  were  marked  as  received  by 
testator.  The  defendants  therefore  refused  to  accept  the  terms  offered, 
wEich,  they  said,  they  never  did,  but  where  it  appears  to  have  been 
the  part3''8  property.  In  considering  the  admissibility  of  this  paper, 
Lord  Hardwicke  said :  *'  Another  case  was  that  of  tradesmen  and 
shop-books,  which  turns  the  other  way ;  and  no  instance,  where  entered 
in  a  man's  own  hand,  that  they  have  been  admitted  after  any  length  of 
time  as  evidence.  At  the  time  of  making  the  act  of  Parliament  of 
James  I.  there  was  an  opinion  growing  up  that  after  a  certain  length 
of  time  a  man's  own  shop-books  should  be  evidence  for  him  after  the 
year,  to  prevent  which  was  that  act  of  Parliament  made,  as  I  have 
been  informed  by  Lord  Raymond  ^  upon  consulting  him.  It  was  to 
take  away  that  opinion,  that  after  the  year  that  might  be  evidence.  It 
is  true  there  are  several  instances  where  such  books,  and  brewers' 
books,  entered  by  servants  used  to  make  the  entries,  have  been  ad- 
mitted, they  being  dead ;  but  that  is  not  the  present  case,  which  is  of 
Entries  by  hmiself  in  loose  pftpers  of  the  dat^s  and  numbers  and  con- 
mts  of  these  J)ills.  The  case  nearest  to  this,  and  which  may  make 
tl^is  deserve  to  be  considered  at  law,  was  that,  where  the  question  was, 
whether  Sir  Biby  Lake  should  be  considered  a  trustee  for  Sir  Stephen 
Evans,  which  was  tried  in  B.  R.,  where  the  shop-books  of  Sir  Stephen 
Evans  were  admitted  to  be  read  as  evidence  after  a  length  o?  time  ;  biit 
tiie}'  were  eniered  by  servants,  and  do  not  prove  that  if  made  by  him- 
self thejTwouTJI  be  admitted.  That  went  a  great  waj',  and  was  a  new  y 
^SSCBc: — Airother  case  was  of  receipts  by  a  parson  of  tithes,  which  has  \ 
been  admitted  for  his  successor,  and  goes  a  great  wa}',  but  differs  in  i 
some  measure ;  the  parson  knowing  these  entries  cannot  benefit  himself 
nor  his  property,  his  representative  having  nothing  to  do  with  the  liv- 
ing, but  for  his  successor,  who  stands  indifferent  to  him ;  nor  is  it  to 
be  presumed  false  entries  would  be  made  by  him  for  his  successor.  .  .  . 
I  am  of  opinion  this  evidence  cannot  be  admitted,  not  that  it  is  by  no 

1  This  book  is  a  part  of  what  was  afterwards  published  under  the  name  of  Buller's 
Nisi  Prius.  But  in  fact  that  volume  consisted  of  the  collections  of  Bathurst,  J.,  the 
uncle  of  Buller,  and  it  had  been  first  published  anonymously  in  1760,  when  BiiUer  was 
a  boy  of  sixteen.    See  advertisement  to  Onslow's  Nisi  Prius,  and  ante^  407,  note.  —  Ed 

'  The  immediate  predecessor  of  Lord  Hardwicke  as  Chief  Justice  of  the  King's 
Bench.    He  died  in  1788.  —  En. 
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means  admissible,  but  that  it  stands  before  me  Just  as  before  a  court 
of  law,  and  therefore  ought  to  go  to  law,  although  I  know  no  instance 
of  a  court  of  law  going  so  fan" 

y""    In  Zefebure  v.   Warden^  2  Ves.  54  (1750),  on  exceptions  b}'  de- 

(    fendants  to  the  Master's  report,  there  was  a  question  of  fact,  bj-  whom 

\    two  several  mortgages  were  paid  off,  —  whether  with  the  money  of 

Gabriel  Armiger,  whose  representatives  were  the  defendants,  or  of 

Judick  Armiger,  his  mother,  to  whom  the  plaintiffs  were  representa- 

\}     J    tives;  the  Master  having  reported  the  payment  to  be  by  the  mother 

^  \y^  and  with  her  money,   ...  an  entry  by  Gabriel  in  his  book  of  accounts 

^  '    was  offered  as  evidence  for  defendants,  for  which  he  cited  Wilkinson 

V.  Sem^  January  18,  1744 ;  but  the  reading  was  objected  to.  .  .  . 

Lord  Hardwicke,  after  hearing  the  evidence,  was  of  opinion,  on 
the  best  consideration,  that  this  entry  ought,  under  the  circumstances 
of  the  present  case  (which  is  a  case  of  inquiry),  to  be  read ;  and  it 
was  desirable  to  let  in  all  lights  in  so  dark  a  case ;  the  court  would 
Judge  of  its  weight  afterward.  It  must  be  admitted  that,  by  the  rules 
of^vidence  no  entry  in  a  man's  QHJi.l)OQka  by  himsdLcanJjfiJSlidence 
^for  himself  to  prove  his  demand.  So  far  the  courts  of  justice  have 
gone  (and  that  was  going  a  good  way,  and  perhaps  broke  in  upon  the 
original  strict  rules  of  evidence),  that  where  there  was  such  evidence 
b}'  a  servant  known  in  transacting  the  business,  as  in  a  goldsmilhV 
shop  by  a  cashier  or  book-keeper,  such  entry,  supported  on  the  oath 
of  that  servant,  that  he  used  to  make  entries  from  time  to  time,  and 
that  he  made  them  trul^-,  has  beep  read.  Farther,  where.  j;)iat  ser- 
vant,  agent,  or  book-keeper  has  been  dead,  if  there  is  proof  that  he 
was  the  servant  or  agent  usually  employed  in  such  business,  was  in- 
trusted  to  make  such  entries  by  his  master,  that  it  was  the  cpnrseof 
trade ;  on  proof  that  he  was  dead,  and  that  it  was  his  handwriting, 
such  entry  has  been  read  (which  was  Sir  Biby  Lake's  Case),  and  that 
was  going  a  great  way ;  for  there  it  might  be  objected  that  such  entry 
was  the  same  as  if  made  by  the  Master  himself;  yet  by  reason  of  the 
\  difficulty  of  making  proof  in  cases  of  this  kind,  the  court  has  gone  so 
'/  far.  There  is  no  case,  where  an  entry  bv  the  party  himself  h^ft  bAon 
admitted  to  be  read,  because  it  was  merely  his  own  declaration,  unless 
Wilkinson  v.  ISem ;  of  which  he  could  not  find  he  had'taEen  any 
note ;  which  might  be  from  its  being  heard  on  exceptions,  on  which 
^i^  seldom  anything  arose  as  matter  of  precedent ;  but  it  was  read  there 
on  a  different  ground,  viz.,  as  evidence  to  show  the  discharge  or  appli- 
cation of  the  money  by  the  person  making  the  payment ;  for  it  was  a 
general  payment,  and  the  fact  of  payment  not  disputed.  But  whether 
there  was  such  an  authority  or  not,  it  is  a  reasonable  distinction,  that 
I  though  an  entry  in  a  man's  own  books  may  not  be  evidence  originally 
ito  prove  a  right  or  the  demand  in  question,  yet  where  the  sum  is 
•clearly  made  out  to  be  paid  out  of  his  propcrt3%  it  may  be  evidence 
ito  prove  the  application  of  it,  according  to  the  rule,  that  whoever  pays 
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money,  it  must  be  received  according  to  the  direction  and  mode  the 
paj'er  impoaes  on  it  .  •  . 

Sikea  y.  MarahaU,  2  Esp.  705  (1798).  Assumpsit  on  three  promis- 
sory notes.  Flea  of  the  general  issue.  .  .  •  JETc^/royc^,  for  the  plaintiffs, 
proposed  to  read  entries  made  in  the  plaintiffs'  books,  of  payments  on 
account  of  the  notes  in  question ;  and  as  the  clerk  who  made  those  entries 
was  dead,  he  o£Fered  to  give  evidence  of  his  handwriting.  Lord  Kexyon. 
It  can't  be  done.  Since  the  statute  of  James,  books  are  not  evidence 
after  the  year ;  this  is  going  much  further.  Such  evidence  has  never 
been  admitted,  and  I  can't  receive  it  .  .  .  [The  notes  were  discounted 
by  the  plaintiffs  several  years  before.]     Verdict  for  the  plaintiffs. 


8  Dane's  Abridgment,  818.  The  rule  in  Massachusetts  is,  and 
ever  has  been,  to  admit  in  evidence  books  of  accounts  kept  in  the  da}*- 
book  or  ledger  form ;  as  to  the  sale  and  deliver}*  of  goods ;  as  to  the 
payments  of  sums  of  money  not  exceeding  $6.67;  and  as  to  labor 
performed ;  with  these  restrictions,  that  the  original  entries  or  first 
charges  be  produced  to  the  court  and  jury.  The  creditor  must  swear, 
if  the  charge  was  made  by  himself,  that  he  made  it  at  or  very  near  the 
time  the  thing  was  done ;  and  that  it  is  true,  and,  if  required,  that  it 
has  not  been  paid.  If  a  clerk  made  the  charge,  he  must  swear  to  like 
facts;  and  if  the  person  who  made  the  charge  be  dead,  his  hand- 
writing must  be  proved;  and  if  a  clerk,  etc.,  that  he  was  usually  in- 
trusted by  the  creditor  to  make  such  entries  in  his  books,  and  that  the 
books  produced  in  evidence  are  or  were  the  plaintiffs  account-books. 
A  book  account  annexed  to  the  writ  or  filed  in,  is  the  thing  to  be 
proved,  and  by  the  party  using  this  kind  of  evidence ;  and  as  this  is 
evidence  from  the  interested  party  himself,  and  repugnant  to  the  gen- 
eral rules  of  evidence,  though  perhaps  of  necessity,  it  is  to  be  admitted 
under  every  guard  and  security  the  nature  of  the  case  admits  of;  and 
therefore  it  is  one  of  the  best  precautions  to  require  the  party,  so  prov- 
ing his  account,  to  file,  in  the  case,  all  the  items  of  it,  as  early  as  he 
must  have  his  writ  served,  or  his  account,  if  defendant,  filed  in,  in 
order  to  give  the  opi>osite  partj*  reasonable  time  to  prepare  to  meet 
them  ;  and  so  has  been  our  practice,  arising  from  ancient  statutes  re- 
vised and  included  in  the  act  of  Oct  30,  1784,  and  of  Feb.  27,  1794. 
Ch.  168,  Set-off.  The  parties  in  Connecticut  make  oath  in  like  man- 
ner.    Swift's  Kvid.  81,  91 ;  8  Day,  37. 

In  this  case  (Mass.  Essex,  a.  d.  1782,  Cleavers  Case)  our  Supreme 
Judicial  Court  decided  that  in  proving  money  payments  by  book-charge 
and  the  party's  suppletory  oath,  no  one  item  or  charge  in  cash  must 
exceed  40<.,  or  $6.67 ;  that  originally  it  was  found  necessary  to  limit 
this  kind  of  evidence  to  some  moderate  sum ;  and  it  appeared  from 
immemorial  practice  that  this  was  the  snm.^  .  .  • 

1  This  sam  of  forty  shillingR  marked  the  limit  of  the  jarisdiction  of  the  ooivts  for 
small  cauBea  in  EnglancL    Supra,  509  n.  —  Ed. 
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7       ^  /  ""^  0-'^     This  (Mass.  Essex,  S.  J.  Court,  Nov.  1790,  ShiUaber  v.  Bingliam) 
^     )'^  ^ '  u''  c^*     was  an  action  of  assumpsit,  on  an  account  annexed ;  and  the  plaiiititf 
^    v.^   ,  /\    c-    was  sworn  to  support  his  charges  made  in  his  day-book;  the  defend- 
'  '  "'  >/•  V    ^ '  ant  objected  to  this  kind  of  evidence  to  support  so  large  a  charge  as 
/\.''  ,/  >       seventy-eight  bushels  of  salt,  in  one  item,  one  hundred  thirty-two 

'  -f  »^,  '    C^  '\  gallons  of  rum  in  another,  etc.,  and  that  these  ought  to  be  proved  by 

-**    i'    S    .^  other  evidence ;  but  the  court  overruled  the  objections,  and  held,  that 

'  /^  i"^    V'  us  these  were  articles  of  merchandise  as  to  which  the  court  had  made 

'  \     A  '  no  distinction  as  to  quantities,  the  evidence  must  be  admitted;  but  as 

^  to  money,  there  had  been  a  distinction  made,  and  40«.  was  the  rule. 

[Davis  V.  Sanford,  9  All.  210  ;  Bustin  v.  Bogers,  11  Cush.  p.  347.] 

This  (Mass.  Essex,  Nov.  1800,  Coffinw.  Cross)  was  assumpsit  for  the 
plaintiffs  medicine  and  attendance  to  one  Amory,  an  old  man  in  the 
defendant's  family,  who  did  such  work  as  he  was  able  to  do.  Court 
held,  the  plaintiff  might  swear  to  his  book  charges  made  against  Cross, 
for  medicine,  etc.,  to  Amory ;  but  that  his  »)ook  and  oath  were  only 
evidence  the  service  was  performed,  but  no  evidence  Cross  was  to  pay 
for  Amory,  but  this  fact  must  be  proved  by  other  evidence.  [Arid  so 
Kaiser  v.  Alexander^  144  Mass.  p.  78.^] 

1  The  English  statute  of  1609,  or  a  similar  one,  was  in  force,  to  a  considerable  extent 
at  any  rate,  in  the  Colonies.  In  1645  the  following  law  was  enacted  in  the  Ply  month 
Colony:  **  Whereas  many  inconveniences,  losses,  and  great  controversies  have  and  do 
daily  happen  by  reason  of  pretended  debts,  sometimes  just  and  sometimes  satisfied,  the 
charge  remaining  still  uncancelled,  sometimes  upon  books,  sometimes  by  papers,  whereas 
in  truth  there  is  little  or  nothing  really  due  or  remaining,  but  through  long  neglect  of 
demand,  and  sometimes  slow  payment  made,  much  contention  doth  arise  betwixt  party 
and  party.  It  is  therefore  enacted  by  the  court,  that  if  any  man  which  either  formerly 
hath  dwelt  or  now  doth  dwell  within  this  government  have  any  debts  now  owing  upon 
book  or  by  papers  or  such  like  scrolls,  and  are  not  demanded  within  the  space  of  six 
months  next  after  the  first  day  of  November  next,  such  books,  papers,  or  scrolls  shall 
be  no  evidence  upon  trial  or  recovery  of  them.  And  for  time  to  come  a  book,  paper,  or 
scroll  shall  be  evidence  for  the  space  of  one  year  after  the  making  of  the  debt  therein 
specified  or  written,  and  no  longer,  except  the  same  be  otherwise  proved,  but  for  such 
as  go  long  voyages  to  sea  to  be  allowed  two  years.  —  Plymouth  Colony  Laws^  77-78. 

In  the  same  Colony  in  1682^  another  interesting  statute  was  passed  as  follows: 
**  Whereas  divers  merchants,  shopkeepers,  tradesmen,  and  handicraftsmen,  have  traded, 
sold,  and  trafficked  their  goods,  wares,  and  merchandise  to  divers  persons  in  private, 
and  their  customers  often  sending  for  such  things  as  they  need  by  children  and  servants 
under  age,  etc.,  whereby  such  merchants,  shopkeepers,  and  tradesmen  have  no  oppor- 
tunity to  take  bonds,  bills,  or  witness  of  the  delivery  of  their  goods.  Yet  just  it  is 
that  such  dealers  should  be  duly  paid  for  their  wares  and  merchandise.  It  is  there- 
fore enacted  that  all  and  every  merchant,  shopkeeper,  dealer,  etc.,  shall  keep  a  book  oi 
their  dealing  and  trading,  fairly  writing  down  therein  both  debt  and  credit,  and  the 
said  merchants,  their  factors  or  servants,  or  any  of  them  that  shall  deliver  any  such 
wares  or  merchandise,  making  oath  that  the  said  book  of  accounts  is  true  both  for  debt 
and  credit ;  such  book  of  accounts  shall  be  held  sufficient  in  law  for  the  recovery  of  any 
debt  within  four  years  after  the  delivery  of  any  such  goods ;  but  if  the  defendant  will 
tike  his  oath  that  he  had  not  those  goods  charged  in  the  book  or  account,  or  that  he 
hath  paid  for  the  same;  then  the  case  shall  be  tried  and  determined  according  to  the 
best  and  strongest  presumptions  the  parties  concerned  shall  produce."  —  Plym.  Col, 
Latos,  196. 

Other  statutes  in  the  Colony  of  Massachusetts,  and,  after  the  union  of  the  two  Colo- 
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Faxon  v.  Hollis,  13  Mass*  427  (1816).  Assumpsit  for  work  and 
labor.  General  issue.  The  plaintiff  was  a  blacksmith ;  he  had,  accord-  ^  -f 
ing  to  his  habit,  entered  his  charges  on  a  slate  and  transcnbed  them  ^  ^ ' 
in  ledger  form  into  an  account-book  which  he  now  offered  in  evidence.  ^  ^ 
The  entries  on  the  slate  were  rubbed  out.  The  book  was  admitted 
and  the  plaintiff  had  a  veixlict.  The  defendant  .asked  for  a  new  trial  - 
on  the  ground  that  they  should  have  been  excluded.  Parker,  C.  J., 
delivered  the  opinion  of  the  court  The  evidence  admitted  in  the  trial 
of  this  cause,  to  prove  the  charges  in  the  account,  is  such  as,  accord- 
ing to  the  usage  of  the  country  from  its  early  periods,  has  been  sanc- 
tioned by  the  ooui*ts.  Indeed,  although  of  a  dangerous  nature,  it  is 
necessary  for  the  security  of  tradesmen  and  small  dealere,  who  are 
generally  unable  to  support  clerks,  on  whose  testimpny  they  might 
establish  their  claims.  Those  who  deal  with  such  people  should  make 
frequent  settlements  and  take  discharges,  or  they  nuiy  be  exposed 
to  imposition.  It  is  no  objection  to  the  book  received  in  evidence  in 
this  case,  that  it  was  kept  in  the  ledger  form^  for  such  is  the  way 
in  which  ordinary  mechanics,  especially  in  the  country,  make  their 
charges ;  having  a  separate  page  for  each  of  their  customei-s.  Such  a 
form,  however,  used  by  a  shopkeeper,  who  is  in  the  habit  of  making 
many  entries  in  the  course  of  a  day,  would  be  liable  to  more  su8[>icion. 
The  entries  in  this  book  mfiX-^  considered  original,  although  tran- 
scribed from  a  slaiei.  the  slate  containing  merely  memoranda,  and  not 
being  intended  tobe  permanent.^     We  think,  upon  the  whole,  that  this 

nies,  in  the  Province  («.  g,  in  1669,  1719,  and  1781,  — see  Ancient  Laws  and  Charters, 
96,  2  Vror,  Laws,  104-105,  ib,  583),  provide  further,  in  similar  ways,  for  a  regular  set- 
tling of  book  acconnts,  for  the  set-off  of  such  accounts,  and  In  general  (Stat.  1719), 
*'for  the  regulation  and  limiting  credit  in  trade  and  for  preventing  the  double  payment 
of  debts."  The  statute  of  1731  was  in  substance  renewed  tlirough  the  whole  history  of 
the  Province.  And  see  St  1784,  c.  28,  s.  12.  The  statute  of  1731  plainly  indicates, 
in  actions  upon  "  book  debts,"  the  regular  use  of  the  plaintiff's  books  in  evidence,  and 
allows  the  same  privilege  to  the  defendant. 

But  in  Massachusetts,  as  in  the  other  Colonies,  the  influence  of  the  English  Su- 
perior Courts  was  powerfully  felt ;  and,  in  a  great  degree,  it  was  authoritative.  The 
use  of  account-books  here,  supported  by  the  oath  of  the  i)arty,  was  too  firmly  fixed  to  be 
set  aside  by  the  courts  ;  but  it  was  discredited  by  the  utterances  of  English  judges,  and 
as  time  went  on  and  the  earlier  law  passed  out  of  sight,  it  came  to  have  the  aspect  of 
a  loose,  provincial  variation,  that  "broke  in,"  as  Lord  Hardwicke  said,  "on  the  origi- 
nal strict  rules  of  evidence,"  —  that  figment  of  the  judicial  imagination.  Accordingly 
it  was  surrounded  with  all  sorts  of  limitations  and  qualifications,  varying  in  different 
colonies,  and  impossible  anywhere  to  reduce  to  rule.  At  present  the  older  States,  it 
would  seem,  might  well  follow  some  of  the  newer  ones  in  allowing  the  unhampered  use 
of  such  books.  They  would  thus  rid  themselves  of  certain  irregular  fragments  of  Inw 
which  came  about,  in  a  great  degree,  from  a  misapprehension  of  the  older  law,  and  have 
lost  their  main  reason  for  existence,  since  parties  have  been  allowed  to  testify. 

The  earliest  Massachusetts  case  in  print  is  believed  to  be  0oz  v.  Welch  et  aL, 
Quincy,  227  (1766). 

For  valuable  and  extensive  references  to  the  oases  in  the  different  States,  see  the  note 
of  Hare  and  Wallace  to  Price  v.  The  Earl  of  Torrington,  in  the  first  volume  of  the 
American  edition  of  Smith's  Leading  Cases.  —  £d. 

^  And  so  Miller  v.  Shay,  145  Mass.  162,  Morton,  C.  J. :  '*  Where  goods  are  de* 
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book  was  proper  for  the  inspection  of  the  jury ;  and,  as  they  have  been 
satisfied  with  it  as  evidence  of  the  plaintiff's  demand,  there  is  no  cause 
to  set  aside  their  verdict  Judgmetvb  on  the  verdict. 


PRATT,  Admr.y  v.  WHITE. 

ScpREME  Judicial  Court  of  Massachusetts.    1882. 

[Reported  182  Mass,  477.] 

Contract  upon  an  account  annexed  for  goods  sold  and  delivered  to 
the  defendant  by  the  plaintiff's  intestate.    Answer,  a  general  denial. 

At  the  trial  in  the  Superior  Court,  before  Putnam,  J.,  the  plaintiff 
offered  in  evidence  the  book  of  original  entries  kept  by  his  intestate^ 
with  his  own  oath  and  that  of  the  intestate's  clerk.  The  defendant 
objected  to  its  admissibility,  on  the  ground  that  no  measure,  weight,  or 
quantity  was  given  in  connection  with  the  several  items  charged.  The 
judge  ruled  that  this  did  not  make  the  book  incompetent  evidence  to  be 
submitted  to  the  jury,  and  admitted  it. 

The  jury  returned  a  verdict  for  the  plaintiff;  and  the  defendant 
alleged  exceptions,  of  which  the  book  was  made  a  part. 

J,  Humplirey^  for  the  defendant. 

O.  Q.  Tirrea  and  K.  H,  Pratt,  for  the  plaintiff. 

Devens,  J.  The  admission  of  the  books  of  account  of  a  party  to 
prove  items  of  work  done  and  goods  delivered,  when  supported  by  his 
own  oath,  or,  if  he  is  deceased,  that  of  his  administrator  or  executor, 
has  long  been  permitted  in  this  State,  and  under  various  restrictions, 
some  created  by  statute,  in  all  the  States  of  the  Union.  It  has  been 
sanctioned  as  an  exception  to  the  general  rule  of  law  as  it  formerly 
existed,  that  a  part}'  should  not  be  a  witness  in  his  own  case,  and  from 
supposed  necessity,  in  order  to  prevent  a  failure  of  justice,  that  he 
shall  be  allowed  to  produce  the  record  of  his  daily  transactions,  to 
man}'  of  which,  on  account  of  their  variety  and  minuteness,  it  cannot 
be  expected  there  will  be  witnesses. 

It  is  for  the  court  to  decide  upon  the  admissibility  of  the  book  of- 
fered, although  the  weight  to  be  given  to  it  afterwards  must  be  largely 
a  question  for  the  jury,  in  connection  with  its  appearance,  the  manner 
in  which  it  is  kept,  and  the  other  evidence  in  the  case.  It  must  appear 
to  have  been  honestly  kept,  and  not  intentionally  erased  or  altered, 
and  to  have  been  the  record  of  the  daily  business  of  the  party,  made  for 
/'  the  purpose  of  establishing  a  charge  against  another.  Necessarily, 
I  regard  is  to  be  had  to  the  education  of  the  part}',  his  methods  and 

livered  by  a  servant,  and  his  entries  or  marks  [on  the  side  of  the  cart]  are  transferred 
to  the  master's  account-book,  it  has  been  lield  that  the  servant  must  be  a  witness  to 
support  the  charges  and  prove  the  delivery.  Kent  p.  Garvin  [1  Gray,  148].  .  . .  There- 
fore the  testimony  of  Joseph  Pratt  [the  servant]  was  competent  and  necessary.'*  Com* 
pare  Donovan  v,  6.  &  M.  R.  R.,  158  Mass.  450,  453.  — £o. 
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knowledge  of  business,  etc.,  in  deciding  this  question.  CoggsweU  v. 
DoUtver^  2  Mass.  217 ;  Prince  v.  Smithy  4  Mass.  454. 

Tlie  decision  of  the  court  to  admit  the  book  is  final  and  conclusive, 
unless  from  its  character,  or  from  that  which  was  sought  to  be  pix>ved 
by  it,  it  could  not  have  been  admitted  even  if  it  met  those  tests.  Al- 
though somewhat  irregularly  made  a  part  of  the  exceptions  to  be 
examined  by  the  court,  the  book  has  not  been  produced  b}'  the  defend- 
ant for  our  inspection.  It  appears  that  measure,  weight,  and  quantity 
were  not  given  in  connection  with  the  items  of  goods  charged,  but  for 
this  reason  we  are  not  prepared  to  say  that  it  was  inadmissible.  If  the 
book  contain  the  record  of  the  party,  daily  transactions  made  for  the 
purpose  of  a  charge,  it  may  be  admitted,  even  if  deficient  in  many 
respects.  It  does  not  follow  that,  before  a  plaintiff  can  fairl}*  ask 
a  venlict,  he  maj-  not  be  compelled  to  supply  deficiencies  in  the  evi- 
dence his  book  affords.  This  bill  of  exceptions  does  not  show  that 
other  evidence  was  not  introduced. 

A  time-book  which  has  only  the  name  of  the  party  and  marks  under 
particular  dates  has  been  admitted.  Mathea  v.  Robinson^  8  Met  269. 
Upon  the  same  principle,  marks  on  a  shingle  or  upon  a  notched  stick 
have  been  admitted.  Kendall  v.  Field.^  14  Maine,  80 ;  1  Greenl.  Ev. 
ss.  118,  119.  Yet,  without  additional  evidence,  these  would  afford  but 
incomplete  proof  of  a  claim.  lu  Hooper  v.  Taylor^  39  Maine,  224,  a 
book  similar  to  the  one  here  in  question  in  omitting  the  weight  and 
quantity  of  articles  was  admitted  with  but  little  discussion. 

There  would  seem  to  l>c  no  reason  why  a  deliver}*  of  specific  articles 
might  not  be  shown  b}'  a  lK>ok  of  accounts,  even  if  more  evidence  were 
needed  to  show  the  amount  which  the  plaintiff  was  entitled  to  recover. 
It  is  easy  to  imagine  many  facts  in  connection  with  which  such  charges 
might  be  very  important.  We  have  no  reason  to  suppose  more  weight 
was  given  to  them  than  that  to  which  they  were  fairly  entitled,  and  we 
must  presume  that  the  book  was  submitted  to  the  jury  under  all  proper 
instructions.^  Exceptions  overruled. 


THOMAS  FOSTER  et  al.  v.  SINKLER. 
Court  or  Common  Pleas  of  South  Carolina.    1787. 

[Reported  I  Ba^,  40.] 

This  was  an  action  of  assumpsit  for  goods  sold  and  delivered,  to 
the  amount  of  £23  sterling.    The  entries  in  the  original  waste-book 

^  "It  is  a  questionable  species  of  eyidenoe,  admitted  from  necessity  only,  and  is 
intended  for  the  aid  of  mechanics  and  small  dealers,  who  keep  daily  accounts  of  their 
transactions."  Per  Shaw,  C.  J.,  in  Winsor  ».  Dillaway,  4  Met.  p.  222  (1842).  And 
see  Bnstin  v,  Rogers,  11  Gush.  p.  847  (1858).  Compare  Riley  v.  Boehm,  167  Mass. 
188, 186,  187.— Ed. 
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were  in  the  handwriting  of  Seth  Foster,  one  of  the  copartners  at  the 
time  they  were  made,  who  kept  the  books,  and  who  had,  before  the 
commencement  of  this  suit,  removed  to  Virginia,  where  he  had  settled 
and  then  resided.  The  plaintiffs  took  an  interlocutory  order  for  judg- 
ment by  default,  and  upon  executing  the  writ  of  equit}',  Thomas  Foster 
was  produced  as  a  witness  to  prove  the  books,  when 

Parker^  for  the  defendant,  took  an  exception  to  the  admissibility'  of 
this  testimony  on  several  grounds :  first,  Because  the  book  itself  was 
uo  evidence,  being  barred  by  the  statute  of  7  James  I.  c.  12,  which  was 
of  force  in  this  State.  Secondly,  That  the  evidence  of  Thomas  Foster 
was  not  the  highest  kind  of  evidence  which  the  case  admitted  of.  And 
thirdly',  That  the  entry  itself  was  defective,  as  no  mention  was  made  in 
it  of  the  person  to  whom  the  goods  were  delivered. 

Bay^  for  the  plaintiff,  said  that  these  exceptions  were  new  and  un- 
usual. It  had  been  the  uniform  practice  of  the  courts  of  justice  in  this 
country-,  for  many  3*ears  past,  to  admit  such  testimon}',  and  he  had 
never  heard  it  called  in  question  before.  As  the  objections,  however, 
had  been  taken,  it  was  necessary  they  should  be  fully  and  satisfactorily 
answered;  more  particularly  as  the  mercantile  and  planting  inter- 
ests were  deeply  interested  in  the  determination  of  the  question ;  and 
upon  this 

The  court  ordered  the  case  to  lay  over  till  the  next  term  for  argu- 
ment, without  prejudice  to  cither  party. 

The  case  afterwards,  to  wit,  on  the  9th  of  February,  1787,  came  on 
to  be  argued  at  the  adjourned  court,  before  Pendleton,  Burke,  and 
Heywabd,  Justices,  when 

Parker  renewed  his  objections,  and  insisted  that  the  statute  of 
James  expressly  prohibited  the  offering,  or  giving  in  evidence,  any 
merchant  or  tradesman's  books,  unless  it  be  within  one  year  after  the 
goods  sold,  or  work  done.  The  account  here  is  of  several  3  ears'  stand- 
ing ;  and,  even  within  the  year,  it  did  not  alter  the  common  law  with 
regard  to  the  nature  of  the  proof  necessar}*  to  be  offered  in  support  of 
the  entries,  which  requires  that  the  proof  must  be  made  by  some  clerk 
or  indifferent  person,  and  not  by  the  suppletory  oath  of  the  plaintiff 
himself,  so  as  to  be  a  witness  in  his  own  cause.  .  .  . 

Bay^  contra.  Although  the  statute  of  7  James  I.  c.  12,  is  to  be  found 
in  the  list  of  English  statutes  extended  to  (the  then  province  of)  South 
Carolina,  in  the  )-ear  1712,  ^-et  it  is  very  doubtful  whether  it  ever  went 
into  operation ;  or  if  it  did,  it  must  have  gone  vcr}'  soon  afterwards 
into  disuse,  or  have  become  obsolete.  For  the  County  and  Precinct 
Couii;  Act  was  passed  only  nine  3'ears  after  the  act  extending  the 
British  statutes  in  1721,  and  the  tenth  clause  of  this  latter  act  ex- 
pres8l3'  recognizes,  *^That  it  had  been  before  allowed  for  law  in  the 
then  province,  that  books  of  account  shall  be  allowed  for  evidence,  the 
plaintiff  swearing  to  the  same;  b3'  reason  that  the  merchants  and 
shopkeepers  in  South  Carolina  had  not  an  opportunity  of  getting  ap- 
prentices and  servants,  to  deliver  out  their  goods  and  keep  their  books. 
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as  the  mercbaDts  and  Bhopkeepers  in  Great  Britain  had."  This  clause 
is  declaratory  of  what  the  law  was,  previous  to  the  passing  of  the 
County  and  Precinct  Court  Act,  in  1721 ;  and  nine  years  is  a  very 
short  period  to  establish  a  custom  so  firmly  as  to  become  an  acknowl- 
edged part  of  the  law  of  the  land.  From  whence  it  is  highly  presum- 
able, that  notwithstanding  the  statute  of  James  was  extended  to  South 
Carolina,  yet  it  was  found  inapplicable  to  the  then  situation  of  the 
country,  for  the  reasons  mentioned  in  that  clause,  and  consequently 
never  went  into  operation.  If  it  had  been  considered  as  a  force  in 
1721,  the  legislature  would  most  certainly  have  repealed  it  expressly, 
instead  of  passing  a  clause  declaratory  of  the  law  in  opposition  to  it. 
If,  however,  it  should  be  considered,  that  this  statute  was  of  force  down 
to  1721, 3*et  the  foregoing  clause  in  the  County  and  Precinct  Couii;  Act 
virtually  repealed  it,  by  declaring  that  to  be  the  law,  which  contra- 
dicted it  And  this  law  has  been  the  acknowledged  law  of  the  land 
down  to  the  present  day,  which  is  upwards  of  sixty  years.  How  long 
it  was  in  use  before  is  uncertain.  It  seems  to  have  been  a  principle 
borrowed  from  the  civil  law  (which  admitted  books  of  account,  with 
the  suppletory  oath  of  the  merchant,  at  all  times  to  be  good  evidence, 
d  Blac.  369),  and  very  early  adopted  in  this  country  as  part  of  the  law 
of  the  land.  The  couils  of  justice  have  been  uniformly  governed  by 
this  principle ;  and  even  if  it  were  an  error  originally,  it  has  been  so 
long  in  use  that  the  maxim  communis  error  facit  jus  will  well  apply. 
And  it  is  much  safer  to  adhere  to  this  custom,  as  part  of  the  law  of 
the  land,  than  to  set  afloat  and  unravel  all  the  decisions  heretofore 
made  on  the  subject. 

2.  In  reply  to  the  arguments  offered  in  support  of  the  second  ob- 
jection, he  observed  and  argued  that  the  act  of  an}'  one  copartner  of  a 
house,  on  behalf  of  the  copartnership,  is  the  act  of  the  company ;  and 
this  is  good  in  all  cases,  as  well  for  as  against  them.  .  .  • 

8.  As  to  the  last  objection  taken,  on  account  of  the  omission  in  the 
entry-book,  of  the  person's  name  to  whom  the  goods  were  delivered, 
the  law  does  not  require  it.  .  .  .  The  present  case  bears  a  strong  re- 
semblance to  this  of  Pitman  and  Maddox :  Seth  Foster  would  have 
been  a  competent  witness ;  but  as  he  is  out  of  the  State,  proof  of  the 
entries  being  in  his  handwriting  is  therefore  sufficient,  without  any 
proof  or  mention  of  the  delivery.  The  entry  itself  is  prima  facie 
evidence  of  it 

Pendleton,  J.,  was  clearly  of  opinion,  that  the  original  book  of 
entries  of  a  merchant  or  shopkeeper  is  good  evidence  to  go  to  a  jury, 
upon  the  plaintiff's  swearing  to  the  same ;  and  where  one  of  the  co- 
partners, who  made  the  entries,  is  out  of  the  State,  the  other  copartner 
may  swear  to  his*  hand  writing  in  the  books.  He  thought,  also,  that 
these  entries  were,  in  this  country,  prima  facie  evidence  of  a  delivery.^ 

Burke,  J.,  concurred. 

Hey  WARD,  J.,  doubted  on  the  second  objection ;  but  said  he  would 

1  See  Harwood  p.  Mulry,  8  Gray,  250.  —  Ed. 
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decline  an  opinion,  as  his  bretliren  had  already  decided  in  favor  of  the 
plaintiff.  Objections  overruled. 

Thomas  Foster  was  then  sworn  to  prove  the  books,  and  there  was 
accordingly  a  verdict  for  plaintiffs.^ 

1  Early  statutes  of  Connecticut  (Laws,  35,  296,  ed.  1769)  recognize  that  the  parties 
in  actions  for  book-debts  swear  to  their  accounts,  and  exhibit  them  in  court.  In 
Swift's  Evidence,  81  et  aeq.y  the  first  American  book  on  Evidence,  written  by  a  judge 
of  the  Supreme  Court  of  Connecticut  and  published  in  1810,  there  are  interesting 
comments  on  this  subject :  'Mt  is  a  general  rule  of  law  that  no  man  shall  be  a  witness 
in  his  own  case  ;  but  to  this  there  are  sundry  exceptions,  in  civil  cases,  on  the  ground 
of  necessity.  1.  The  parties  are  admitted  as  witnesses  in  actions  pf  book -debt  by  force 
of  statute  (Statutes,  Day's  edition,  101).  This  provision  of  the  statute  is  grounded  on 
the  necessity  of  the  thing ;  for  in  many  instances,  it  would  be  very  difficult  to  obtain 
any  other,  or  better  proof ;  but  as  this  action  is  very  common,  and  as  there  is  great 
danger  in  allowing  a  party  to  support  a  claim  by  his  own  oath,  the  law  has  provided 
every  possible  check  and  guard  against  false  accounts,  and  has  restrained  the  action 
within  the  narrowest  limits  possible.  It  is  confined  to  such  articles  as  are  usually 
charged  on  book  ;  and  the  book  ought  to  be  kept  in  a  fair  and  regular  manner,  and  the 
articles  truly  entered  at  the  time  of  the  delivery,  or  the  performance  of  the  service,  so 
as  to  be  consistent  with  and  support  the  oath  of  the  party  ;  for  the  book  is  to  be  con< 
sidered  as  the  essential  part  of  the  evidence,  and  the  oath  of  the  party  as  supplementary 
to  it.  It  is  true  we  have  not  adopted  the  practice  of  requiring  the  parties  to  produce 
their  original  books  and  entries,  but  have  suffered  them  to  go  to  trial  on  transcripts 
from  their  books,  or  even  on  accounts  which  are  acknowledged  not  to  be  original,  or 
made  at  the  time  of  the  transaction.  It  would  be  a  great  improvement  if  courts  had 
the  power  of  compelling  the  production  of  original  books  and  papers,  and  to  decide 
upon  the  competency  of  books  and  accounts  to  be  admitted  in  evidence  to  the  jury  ; 
but  though  we  have  not  adopted  these  principles,  yet  our  practice  in  a  great  measure 
supplies  their  place.  To  entitle  accounts  to  credit,  the  original  books  must  be  pro- 
duced, and  the  entries  should  be  regularly  made,  without  rasnre,  alteration,  or  inter- 
lineation. Merchants  and  traders  should  produce  their  day-books  and  ledgers,  and 
mechanics  whose  business  requires  that  mode  of  keeping  accounts.  Their  books  should 
appear  to  be  regularly  kept,  and  the  entries  fairly  made  at  the  time,  and  from  day  to 
day  in  the  usual  course  of  their  business.  Where  people  make  single  entries  only,  the 
account  should  be  fair  and  properly  dated.  Where  the  books  are  not  regularly  kept, 
—  where  there  appear  to  be  rasnres,  alterations,  interlineations,  and  additions,  and 
where  the  accounts  are  made  oat  after  a  dispute  has  arisen,  ^  there  is  a  strong  presump- 
tion against  this  truth,  and  the  party  must  have  other  proof  to  corroborate  his  testi- 
mony to  entitle  him  to  recover.  When  a  demand  is  made  for  the  original  books  and 
entries,  and  it  Is  refused,  if  the  party  refusing  cannot  assign  a  good  reason  for  it  every- 
thing is  to  be  presumed  against  him  that  the  nature  of  the  transaction  will  warrant ; 
and  the  fact  ought  to  be  taken  to  be  as  contended  for  by  the  other  party,  nnless  the  con- 
trary can  be  proved  by  disinterested  testimony.  Where  the  plaintiff  lives  remote,  and  the 
books  are  voluminous,  as  in  the  case  of  merchants  living  in  New  York,  the  original  books 
are  not  produced  in  ordinary  cases ;  and  as  their  books  are  usually  kept  by  clerks,  dis- 
interested proof  can  commonly  be  obtained.  Formerly  a  very  loose  practice  was  adopted 
in  these  cases.  Instances  have  occurred  where  a  party  has  been  permitted  to  charge 
articles  on  book  not  originally  designed  so  to  be  charged,  merely  to  enable  him,  in  this 
form  of  action,  to  support  his  claim  by  his  own  oath.  This  action  has  been  sustained 
against  an  executor  for  money  paid  on  a  note  to  the  testator,  for  which  a  receipt  was 
taken  and  lost,  the  whole  note  having  been  previously  collected.  But  this  case  has 
since  been  overruled,  and  the  correct  principle  established  in  the  case  of  Bradley  against 
Ooodyear,  1  Day,  104,  that  an  action  of  book  debt  will  not  lie  to  recover  money  paid 
on  a  note,  and  not  applied ;  and  that  no  charge  can  be  admitted  on  book  unless  the 
right  of  charge  exist  at  the  time  of  delivering  the  article,  and  arise  in  consequence  of 
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SHEEHAN,  E^T,  v.  HENNESSEY. 

SuPRSMB  Court  of  New  Hampshire.    1889 

[Seported  65  N.  H,  101.] 

Assumpsit,  for  goods  sold  and  delivered  to  the  defendant  by  the  de* 
ceased  and  charged  by  hi  in  upon  his  books  of  account.  The  plaintiff 
did  not  elect  to  testify,  except  to  identify  the  books.  The  defendant 
offered  to  testify  that  she  did  not  owe  the  deceased  for  the  goods.  The 
offer  was  excluded,  and  the  defendant  excepted.  The  defendant  also 
asked  leave  to  recall  the  plaintiff,  and  show  by  her  that  the  deceased 
employed  a  clerk  in  his  store,  more  or  less.  The  request  was  denied, 
and  the  defendant  excepted. 

8,  W.  Emery y  for  the  plaintiff. 

Calvin  Page  and  John  Hatch^  for  the  defendant. 

Allen,  J.  Before  the  statute  of  1857,  permitting  parties  to  actions 
to  tesiif}*,  except  where  the  adverse  party  is  an  administrator  or 
guardian  ifot  electing  and  refusing  to  testify,  books  of  account  were 
made  evidence  by  the  suppletory  oath  of  the  party,  and  in  case  of  his 
death  by  the  oath  of  his  administrator.  Dodge  v.  Morae^  8  N.  H.  232. 
Since  that  statute,  books  of  account  of  persons  deceased  and  of  those 
under  guardianship  are  introduced  in  evidence,  in  the  same  way  and  by 
the  same  mode  of  proof  as  before,  without  regard  to  the  exception 
(Bailey  y.  Harvey^  60  N.  H.  152,  155)  ;  for  the  statute  was  designed 
to  enlarge  and  not  narrow  the  field  of  evidence,  and  nothing  is  excluded 
under  the  exception  which  was  admissible  before.  Page  v.  Whidden^ 
69  N.  H.  507,  511.  The  identification  by  the  plaintiff  of  her  intestate's 
books  of  account.  In  the  mode  always  practised,  was  not  an  election 
by  her  to  testif}',  nor  a  waiver  of  the  right  to  object  to  the  defendant's 
testifying  generally.  The  defendant  offered  to  testify  to  no  fact  which 
might  not  have  been  within  the  knowledge  of  the  plaintiff's  intestate, 

sach  delivery.  Book-debt  is  properly  confined  to  transactions  between  the  parties 
where,  in  the  usual  course  of  their  business,  they  charge  on  book  articles  of  propeily 
sold  and  delivered,  services  performed,  and  the  use  of  anything  hired  and  returned,  — 
as  the  use  of  horses,  oxen,  etc.  The  parties  may  testify  as  to  the  price  and  quality  of 
the  articles,  and  the  time  and  mode  of  payment,  for  where  they  are  admitted  to  testify  re- 
specting the  principal  subject  they  may  respecting  all  collateral  circumstances  necessarily 
connected  with  it.  An  attestation  to  a  book  account  is  no  deposition  ;  of  course  it  need 
not  be  sealed,  nor  the  opposite  party  notified.  The  books  of  deceased  }»er8ons  are  con- 
sidered ad  sworn  to,  and  have  the  same  evidence  as  books  supported  by  the  oath  of 
living  parties.  Entrie.s  made  in  the  books  of  bankers,  merchants,  or  other  persons 
keeping  books  respecting  their  business  by  their  clerks,  can  only  be  proved  by  such 
clerks  themselves  ;  and  it  will  not  be  su£5cient  to  prove  the  handwriting  of  such  clerks, 
though  out  of  the  jurisdiction  of  the  court  (1  Esp.  1).*' 

For  criticisms  on  the  loose  practices  in  Connecticut  in  the  use  of  shop-books,  see 
letters  of  Wait  Winthrop,  Chief  Justice  of  Massachusetts,  iu  1717.  Mass.  Hist.  Coll., 
Sixth  Series,  v.,  848,  850.  —  Ed. 
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and  the  exclusion  of  her  testimony  was  in  accordance  with  a  uniform 
rule  established  by  numerous  decisions.  No  injustice  appears  to  have 
been  done,  and  if  any  was  done,  it  would  only  be  shown  by  other  evi- 
dence than  the  defendant's  own  testimony  \Harvey  v.  HiUiard^  47 
N.  H.  551 ;  Cochran  v.  Langmaid^  60  N.  H.  571),  and  there  was  no 
error  in  excluding  it. 

The  defendant's  request  for  leave  to  call  the  plaintiff  and  inquire  of 
her,  against  objection,  whether  the  deceased  did  not  employ  a  clerk  in 
his  store,  was  an  attempt  to  compel  the  plaintiff,  an  administratrix,  to 
testify  against  her  will,  and  was  properly'  refused.  Whether  an}'  wit- 
ness should  be  recalled  is  a  question  to  be  determined  at  the  trial  term, 
and  there  was  no  error  of  law  in  denying  the  request. 

Exceptions  ovemded} 

Blodgett,  J.,  did  not  sit ;  the  others  concurred. 

1  So  Lewis  V,  Meginness,  30  Fla.  419,  429 ;  and  so  in  Massachusetts,  at  a  time 
when  the  statutes  were  like  those  referred  to  in  this  case  :  **  The  plaintiff's  account- 
book,  with  his  suppletory  oath,  was  properly  admitted  for  the  liuiited  purpose  of 
proving  the  charges  and  the  circumstances  of  the  deliveiy  of  the  gootls  to  the  plaintiff's 
wife.  .  .  .  Our  statutes  do  not  affect  this  question  ;  for  they  do  not  disable  a  party 
from  giving  his  testimony  suppletory  to  his  books  of  account,  in  any  case  where  he 
could  have  done  so  before,  and  to  the  same  extent.  The  exclusion  of  his  testimony, 
where  the  other  party  is  dead,  is  in  cases  where  he  is  offered  for  other  purposes  than  to 
sustain  his  charges  on  book."  Per  Chapman,  J.,  in  Dexter  v.  Booth,  2  Allen,  pp.  561- 
562.  The  restricted  and  peculiar  nature  of  the  suppletory  oath  is  illustrated  by  a  re- 
mark of  Parker,  C.  J.,  in  Frye  v.  Barker,  2  Pick.  p.  67  (1823):  **  We  know  of  no  case 
in  which  a  party  has  the  benefit  of  his  own  oath  upon  a  trial,  except  where  the  oath  is 
administered  in  court.  Thus  in  the  case  of  book  accounts;  a  man  might  fail  to  sub- 
stantiate such  charges,  in  consequence  of  being  unable  to  come  into  court  to  make  oath 
to  them,  but  we  do  not  recollect  an  instance  in  which  his  oath  has  been  taken  out  of 
court."  *'  It  is  the  book  which  is  the  evidence,  and  the  party  testifies  in  chief  only  to 
verify  it."    Per  Gilchrist,  J.,  in  Little  ».  Wyatt,  14  N.  H.  p.  26. 

"  It  is  further  objected,  that  the  book  of  the  deceased,  supported  only  by  the  sup- 
plementary oath  of  his  administrator,  was  improperly  permitted  to  go  to  the  jury.  It 
has  lately  been  decided  in  this  court,  that  the  book  of  a  party,  supported  by  his  oath 
that  it  is  his  book  of  original  entries,  and  tliat  the  charges  are  in  his  own  handwriting, 
may  go  to  a  jury  as  evidence.  Eastman  v.  Moulton,  3  N.  H.  Rep."  Per  Curiam  in 
Dodge,  Admr.,  v.  Morse,  8  N.  H.  pp.  233-234.  And  so  Remick  v.  Bumery,  45  Atl. 
Bep.  574  (N.  H.  1899),  where  the  book  was  a  pocket  diary. 

"  The  objection  to  the  book,  so  far  as  it  tended  to  prove  services  of  the  apprentice, 
because  the  apprentice  might  have  been  called  as  a  witness,  seems  to  us  untenable,  and 
founded  on  a  mistaken  view  of  the  nature  of  this  species  of  evidence.  The  use  of  one's 
own  books,  verified  by  his  oath,  is  not  secondary  evidence,  nor  is  it  necessary  to  its 
admission  first  to  show  the  loss  of  other  evidence.  It  is  original,  but  feeble  and  un- 
satisfactory evidence.  When  such  evidence  is  offered,  and  it  is  apparent  from  the  case 
that  the  party  producing  it  could  probably  funiish  better  evidence,  and  he  fails  so  to 
do,  or  to  account  for  its  absence,  it  must  greatly  diminish  the  credit  due  to  the  feeble 
evidence.  But  this  is  a  consideration  which  goes  to  its  credit,  and  not  to  its  com- 
petency, and  is  for  the  jury,  and  not  for  the  court.  Holmes  v.  Maiden,  12  Pick.  169." 
Per  Shaw,  C.  J.,  in  Mathes  v.  Robinson,  8  Met.  p.  271.  —  Ed. 
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VOSBURGH  V.  THAYER. 
SuPREUB  Court  of  the  State  of  New  York.    1815. 

[Reported  18  Johns.  461.] 

In  error,  on  certiorari  to  a  jastioe's  coart 

Thayer  sued  Yosbargh,  in  the  oourt  below,  for  butcher's  meat,  fur- 
nished by  him  to  Yosbnrgh  and  his  family.  It  was  proved,  by  several 
witnesses,  that  he  had  been  in  the  daily  practice  of  supplying  them 
with  meat  daring  the  period  for  which  he  claimed  payment.  It  was 
proved,  by  some  of  those  who  had  dealt  with  him,  that  he  kept  Just  and 
honest  accounts.  He  then  offered  his  books  of  account  in  evidence,  it 
appearing  that  he  had  no  clerk.  The  books  were  objected  to,  but  ad- 
mitted in  evidence. 

Per  Curiam.  The  only  point  for  our  consideration  is,  whether  the 
evidence  in  support  of  the  plaintiflTs  demand,  in  the  court  below,  was 
admissible.  In  Case  v.  Potter ^  3  Johns.  Bep.  212,  the  question,  how 
far  the  books  of  account  of  a  party  were  evidence,  incidentally  came 
under  consideration ;  but,  as  there  was  sufficient  proof,  in  that  case,  to 
sustain  the  verdict,  without  the  books,  there  was  no  direct  decision  on 
the  point 

Cases  are  there  cited,  showing  that,  by  the  English  law,  ti*adesmen's 
books  are  not  legal  evidence  in  favor  of  the  party  making  the  entries ; 
and  we  intimated  that  such  proof  is  tolerated  here,  from  the  usage 
which  has  crept  in,  and  the  difficulty  of  giving  proof,  in  many  cases,  of 
a  sale  and  delivery  in  the  usual  course  of  business. 

In  a  case  like  the  present,  it  is  believed  that  the  usage  and  the  neces- 
sity of  admitting  such  proof  has  been  so  long  sanctioned  and  felt  in 
our  courts  of  justice,  that  it  is  now  too  late  to  question  the  admissi- 
biiitj'  of  it.  The  admission  of  books  of  account  in  evidence,  under 
proper  limitations  and  restrictions,  is  not  calculated  to  excite  alarm,  or 
to  produce  injurious  consequences.  They  are  not  evidence  of  money 
lent.  This  was  so  held  in  Case  v.  Potter^  because  such  transactions 
are  not,  in  the  usual  course  of  business,  matter  of  book  account  They 
are  not  evidence  in  the  case  of  a  single  charge,  because  there  exists,  in 
such  case,  no  regular  dealing  between  the  parties.  They  ought  not  to 
be  admitted  where  there  are  several  charges,  unless  a  foundation  is  first 
laid  for  their  admission,  by  proving  that  the  party  had  no  clerk,  that 
some  of  the  articles  charged  have  been  delivered,  that  the  books  pro- 
duced are  the  account  books  of  the  party,  and  that  he  keeps  fair  and 
honest  accounts,  and  this  by  those  who  have  dealt  and  settled  with 
him.  Under  these  restrictions,  fh>m  the  necessity  of  the  case,  and  the 
consideration  that  the  part}'  debited  is  shown  to  have  reposed  confidence, 
by  dealing  with  and  being  intrusted  by  the  other  party,  they  are  evi- 
dence for  the  consideration  of  a  jury.  Testing  the  proceeding  in  this 
case  by  these  rules,  there  is  no  ground  for  reversing  the  Judgment 
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Platt,  J.,  dissented.  1.  The  admission  of  the  accoant-book  of  a 
part}',  wherein  a  charge  is  entered  bj  himself,  to  prove  the  truth  of 
SQch  charge,  without  any  other  evidence  of  the  particular  item  so 
charged,  would  be  an  innovation  on  the  established  rules  of  evidence, 
as  adopted  by  us  from  the  English  common  law.  ...  In  some  coun- 
tries (and  particularly  in  the  New  England  States),  the  account-book 
is  evidence  for  the  party  who  makes  it ;  but,  I  believe,  wherever  this 
practice  prevails,  it  is  inseparably  connected  with  another  rule,  which 
is,  that  the  charges  in  the  account  shall  be  sworn  to  by  the  partj*  claim- 
ing the  benefit  of  such  charges.  In  the  case  of  Gogewell  v.  DoUiver^ 
2  Mass.  Rep.  217,  it  was  ruled,  that  shop-books,  verified  by  the  oath  of 
the  partj^  may  be  given  in  evidence  to  a  jur}'.  Sedgwick,  J.,  there 
said:  ^^  It  is  to  be  lamented  that  it  is  nccessar}',  in  this  country,  to 
resort  to  evidence  of  this  kind,  as  it  opens  a  door,  and  furnishes  a 
temptation,  to  much  mischief.  Where  a  book  is  offered  in  evidence,  it 
ought  to  appear  suited  to  aid  the  oath  of  the  partj*,  which  it  is  brought 
to  fortify  and  confirm.''  So,  it  appears,  that  the  principal  evidence 
there  consists  in  the  oath  of  the  part}^ ;  and  that  the  account-book  is 
merely  auxiliarj*,  in  corroboration  of  the  oath.  And,  according  to 
Pothier,  Part  iv.  Art.  2,  Sect.  4  (Evans's  translation,  433),  by  the  law 
of  France,  a  tradesman's  books  ^^  make  ia  semi-proof,  and  the  Judges 
often  decide  in  favor  of  the  demands  of  tradesmen,  by  admitting  their 
oath  as  supplying  the  defect  of  proof  arising  from  their  books."  In 
Swift's  System  of  the  Laws  of  Connecticut,  etc.  (page  172),  he  says : 
^^  To  admit  the  books  of  the  parties,  without  proof  to  evidence  them, 
would  produce  the  greatest  injustice.  To  require  proof  of  evevy  article, 
would  require  an  impossibility.  To  allow  the  proof  of  part  of  the  ar- 
ticles charged  to  suppoi*t  the  deliver}'  of  the  whole,  would  open  the  door 
to  the  greatest  frauds.  It  is  best,  therefore,  to  let  the  parties  in  to 
testif}",''  etc.  ...  By  our  law,  the  party  is  not  allowed  to  swear,  in 
confirmation  of  his  accounts.  Shall  we,  then,  adopt  part  of  the  new 
rule,  in  admitting  the  account-book  as  evidence,  without  the  qualifica- 
tion (the  suppletory  oath),  which,  in  other  countries,  has  been  thought 
indispensable,  in  order  to  make  that  rule  tolerable  ?  I  hope  we  shall 
never  allow  parties  to  swear  to  their  accounts,  in  our  courts  of  law.  To 
permit  a  party  to  support  his  account  by  his  own  oath,  affords,  in  my 
judgment,  but  little  security  against  false  accounts ;  for  the  man  whose 
conscience  wonld  permit  him,  deliberatelj',  to  make  a  false  charge 
against  his  neighbor,  would  seldom  hesitate  to  swear  to  it  Nor  would 
I  permit  a  part}^  to  defeat  a  charge  against  himself,  by  denying  it  upon 
oath ;  because  it  would  be  to  discourage  fraud  in  some  men,  by  tempt- 
ing others  to  commit  peijur3%  Besides,  we  have  adopted  the  English 
common  law  as  a  part  of  our  State  Constitution,  subject  only  to  legis- 
lative alteration ;  and  that  common  law  is,  therefore,  more  strictly  ob- 
ligatory upon  us  than  upon  our  sister  iStates.  In  adopting  a  new  rule 
of  evidence  in  this  case,  we  make  the  law,  instead  of  expounding  it. 
We  have  no  right  to  adopt  the  French  law,  and  the  civil  laW;  in  prefer- 


SECT.  IV.]  SMITH  V.  RENTZ.  527 

ence  to  the  English  rule ;  as  the  courts  of  Massachusetts,  Connecticut, 
and  Penn83'lvania  seem  to  have  done.  Sir  William  Blackstone,  how- 
ever, insists  that  the  civil  law  was  conformable  to  the  English  rule ; 
and  that  other  nations  have  ''  distorted  it"  (3  Bl.  Com.  868).  2.  The 
new  rule  now  attempted  to  be  introduced  is  impolitic  and  unsafe; 
inasmuch  as  no  human  prudence  or  foresight  can  guard  against  the 
fraudulent  claims  of  tradesmen,  who,  by  acts  of  their  own  mere  voli- 
tion, are  permitted  to  subject  a  person  to  the  payment  of  money,  on  no 
other  additional  evidence  than  that  such  person  has,  on  some  former 
occasion,  dealt  with  them  on  credit ;  that  they  do  not  choose  to  keep 
clerks ;  and  that  they  can  produce  witnesses  to  swear  that  such  trades- 
men, in  their  dealings,  have  never  cheated  them.  On  such  proof  alone, 
to  compel  the  opposite  party  to  disprove  the  charge,  or  to  pay  it, 
would,  in  my  judgment,  be  an  unreasonable  hardship.  No  necessity 
exists  for  such  an  alteration  of  the  rule,  inasmuch  as  the  tradesman 
always  has  it  in  his  power  to  protect  himself,  by  refusing  credit ;  by 
keeping  a  clerk  or  servants;  by  calling  witnesses,  or  taking  receipts 
for  articles  furnished.  That  a  detailed  account  has  been  delivered  to 
the  party  charged,  and  that  he  assented  to  it,  or  acquiesced  without 
objection,  is  sufficient  proof  of  the  account,  prima  facte  ;  and  there  is 
in  practice,  generally,  very  little  difficulty  in  adjusting  the  balance  of  a 
fair  account,  before  suit  brought  That  we  and  our  ancestors,  for  ages, 
have  lived  and  enjoj-ed  security,  under  the  old  rule,  is  palpable  evi- 
dence that  no  necessity  demands  an  alteration.  Necessity  is  a  danger- 
ous word.  Judgment  affirmed.^ 


Smtth  v.  Kentz,  131  N.  T.  169  (Feb.,  1892).* 

Andrews,  J.  The  action  was  brought  to  recover  moneys  advanced 
and  paid  out  by  the  plaintiflTs  testator  for  the  defendant.  The  com- 
plaint alleges  that  from  1882  to  1887  the  testator  was  the  banker  and 
general  business  agent  for  the  defendant,  and  that  during  said  years 
the  defendant  from  time  to  time  deposited  moneys  with  the  testator; 
and  the  latter,  as  requested  by  the  defendant,  from  her  funds  in  his 
hands,  and  when  these  were  insufficient  fh>m  his  own,  paid  her  differ- 
ent sums  in  cash,  and  also  paid  taxes  and  tradesmen's  bills  for  which 
she  was  liable ;  and  that  there  was  a  balance  due  the  testator  on  ac- 
count of  such  payment  of  $8,744.75,  which  the  plaintiff  claimed  to 
recover.  The  answer  contained  a  general  denial  and  interposed  special 
defences.  On  the  trial  before  a  referee  the  plaintiff  offered  in  evidence 
the  ledger  kept  by  the  testator  containing  the  items  of  the  alleged 
account.  It  was  admitted  against  the  objection  of  the  defendant. 
Evidence  was  given  on  the  part  of  the  plaintiff  independently  of  the 
ledger,  tending  to  establish  many  of  the  items  of  the  account,  but  a 
considerable  number  of  the  items  for  which  a  recovery  was  had  are  sup- 

i  Sickles  V.  Mather,  20  Wend.  72  (1888).  —Ed. 
*  A  part  of  the  case  ia  omitted. 
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ported  by  the  ledger  alone.  If  the  ledger  was  improperly  admitted  in 
evidence  the  judgment  must  be  reversed.  .  .  .  The  claim  is  also  made 
that  the  books  were  competent  as  original  evidence  of  the  entries 
under  the  rule  making  books  of  account  in  certain  cases  evidence  in 
favor  of  the  party  keeping  them.  We  tliink  there  is  no  foundation  for 
this  contention.  The  rule  which  prevails  in  this  State  (adopted,  it  is 
said,  from  the  law  of  Holland),^  that  the  books  of  a  tradesman  or  other 
person  engaged  in  business  containing  items  of  account,  kept  in  the 
ordinary  course  of  book  accounts,  are  admissible  in  favor  of  the  person 
keeping  them,  against  the  party  against  whom  the  charges  are  made, 
after  certain  preliminary  facts  are  shown,  has  no  application  to  the 
case  of  books  or  entries  relating  to  cash  items  or  dealings  between  the 
parties.  This  qualification  of  the  rule  was  recognized  in  the  earliest 
decisions  in  this  State,  and  has  been  maintained  by  the  courts  with 
general  uniformity.  Vbaburgh  v.  TJiayer^  12  Johns.  461.  It  stands 
upon  clear  reason.  The  rule  admitting  account-books  of  a  party  in  his 
own  favor,  in  any  case,  was  a  departure  from  the  ordinary  rules  of 
evidence.  It  was  founded  upon  a  supposed  necessity,  and  was  in- 
tended for  cases  of  small  traders  who  kept  no  clerks,  and  was  confined 
to  transactions  in  the  ordinary  course  of  buying  and  selling  or  the  ren- 
dition of  services.  In  these  cases  some  protection  against  fraudulent 
entries  is  afforded  in  the  publicity  which  to  a  greater  or  less  extent 

I  attends  the  manual  transfer  of  tangible  articles  of  property  or  the  ren- 
Idition  of  services,  and  the  knowledge  which  third  persons  may  have  of 
Ithe  transactions  to  which  the  entries  relate.     But  the  same  necessity 

\.  does  not  exist  in  respect  to  cash  transactions.  They  are  usually  evi- 
denced by  notes  or  writing  or  vouchers  in  the  hands  of  the  party  pay- 
ing or  advancing  the  money.  Moreover,  entries  of  cash  transactions 
could  be  fabricated  with  much  greater  safety- ,  and  with  less  chance  of 
the  fraud  being  discovered,  than  entries  of  goods  sold  and  delivered  or 
of  services  rendered.  It  would  be  unwise  to  extend  the  operation  of 
the  rule  admitting  a  party's  books  in  evidence  beyond  its  present 
limits,  as  would  be  the  case,  we  think,  if  books  containing  cash  deal- 

.  ings  were  held  to  be  competent  Parties  are  now  competent  witnesses 
in  their  own  behalf.  A  resort  to  books  of  account  is  thereby  rendered 
unnecessary  in  the  majority  of  cases.  We  think  the  ledger  was  errone- 
ously admitted  in  evidence,  and  the  Judgment  below  should  therefore  be 
reversed,  and  a  new  trial  ordered.  All  concur,  except  Matkaro,  J., 
taking  no  part.' 

1  It  was  probably  the  general  law  of  Enrope.    Supra,  50S  n.,  509  d.  —  Ed. 

2  This  sort  of  evidence  seems  to  be  approved  in  the  newer  States.  White  v.  Whit- 
ney, 82  Cal.  163,  167  ;  Volker  v.  First  National  Bank,  26  Neb.  602.  See  also 
Anchor  Milling  Co.  o.  Walsh  (Mo.,  Feb.  1892),  18  S.  W.  Rep.  905.  It  appears  to 
have  been  held,  as  matter  of  common  law,  in  Hissrick  v.  McPherson,  20  Mo.  810,  that 
a  party  could  not  introduce  his  own  acconnt-books  and  snppletory  oath.  Bnt  the 
whole  matter  was  i^galated  by  statute  in  1865,  when  parties  were  first  made  competent 
as  witnesses,  and  such  entries,  so  supported,  have  since  been  received  freely.    In 
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CBAM  V.   SPEAR. 
Supreme  Court  of  Ohio.    1838. 

[Reported  8  Ohio,  494.] 

Reserved  in  the  county  of  Maakingnm. 

The  declaration  in  this  case  is  in  assumpsit,  containing  the  common 
count.    Plea,  general  issue,  with  notice  of  set-oflf. 

At  the  last  term  of  the  Supreme  Court,  in  the  county  of  Muskingum, 
a  jury  was  sworn  to  try  the  issue.  .  .  . 

The  plaintiff  then  offered  himself  as  a  witness,  to  prove  the  said  sev- 
eral charges  of  cash  contained  in  said  book.  The  witness  was  objected 
to,  as  incompetent,  by  the  counsel  for  the  defendant,  and  the  objection 
sustained  by  the  court    Whereupon  the  plaintiff  suffered  a  nonsuit. 

At  a  subsequent  period  of  the  term,  the  plaintiff  moved  to  set  aside 
the  nonsuit,  and  for  a  new  trial,  on  the  ground  that  the  court  mistook 
the  law  in  rejecting  the  evidence  offered  by  the  plaintiff. 

Ooddard  and  Converse^  for  plaintiff. 

Jamea^  Stanbery^  and  Van  Truvip^  for  defendants. 

Hitchcock,  Judge,  delivered  the  opinion  of  the  court 

The  decision  of  this  motion  depends  upon  the  construction  of  the 
second  section  of  the  act  of  Dec.  18,  1823,  '^  dispensing  with  proof  in 
certain  cases."  2  Ch.  S.  1295.  This  section  provides,  ^>  that  in  all 
actions  where  any  claim  or  defence  is  founded  on  book  accounts  of  not 
more  than  eighteen  months*  standing,  in  which  is  drawn  in  question  the 
validity  or  amount  of  any  such  book  accounts,  the  court  or  Justice  may, 
upon  the  trial  of  such  action,  examine  the  party  under  oath  or  affirma- 
tion, touching  the  validity  of  such  account  or  accounts,  which  shall  be 
admitted  as  evidence  on  the  trial,  the  credibility  thereof  being  left  to 

the  later  case  above  cited,  after  going  over  these  facts,  the  coart  (Black,  J.) 
says:  "Since  a  party  may  testify  in  his  own  favor,  it  mnst  be  conceded  that  he,  as 
well  as  his  clerk  or  bookkeeper,  may  refresh  his  memory  from  entries  made  by  him  or 
nnder  his  eye,  and  then  testify  as  to  the  fact  with  his  memoiy  thus  refreshed.  Now, 
in  cases  of  an  account  composed  of  many  items,  aU  this  means  nothing  more  than  read- 
ing the  book  in  evidence.  This  we  all  know  from  daily  experience  in  the  trial  courts. 
It  is  out  of  all  reason  to  say  that  a  merchant  or  his  clerks  can  recall  each  item  of  tlie 
account,  and  a  fair-minded  witness  will  generally  decline  the  attempt  Account- 
books  are  admitted  in  evidence  for  the  person  by  whom  they  are  kept  when  the  entries 
are  made  at  the  time,  or  nearly  so,  of  doing  the  principal  fact,  because  entries  made 
under  such  circumstances  constitute  a  part  of  the  res  geatae.  An  entry  thus  made  is 
more  than  a  mere  declaration  of  the  party.  It  is  a  verbal  act  following  the  principal 
fact  in  the  orderly  conduct  of  business.  Such  is  certainly  the  custom  and  course  of 
business  at  the  present  day.  We  therefore  conclude  that  an  account-book  of  original 
entries,  fair  on  its  face,  and  shown  to  have  been  kept  in  the  nsual  coarse  of  business,  is 
evidence  ever  in  favor  of  the  party  by  whom  it  is  kept.  It  follows  that  the  shipping 
book  should  have  been  received  in  evidence."  See  also  Lewis  v.  Meginniss,  30  Fla. 
419,  428,  Montagu  t;.  Dougan,  68  Mich.  98  (1888),  Lester  v.  Thompson,  91  Mich.  245 
(1892),  State  v.  Brady,  100  Iowa,  191,  and  the  cases  that  immediately  follow  in  the 
text  and  notes.  —  Ed. 
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the  jury  or  jastioe  to  determine."  It  will  be  remembered  that  this  is 
not  the  first  statutory  provision  in  this  State  upon  the  subject  The 
6th  section  of  the  ^^  act  for  the  prevention  of  frauds  and  perjuries," 
passed  Feb.  19,  1810,  is  in  words  the  same.  1  -  Ch.  S.  695.  I  well 
recollect  that  the  courts  of  that  day,  when  this  enactment  was  first 
made,  held  that  it  onl^*  authorized  the  party  to  testify  that  the  book 
introduced  was  his  book  of  accounts,  and  that  he  could  not  by  his  own 
oath  verify  any  particular  item  of  charge.  This  construction  was 
adopted  on  the  ground  that  the  statutory  provision  was  an  innova- 
tion upon  the  principles  of  the  common  law,  and  ought  not  to  be 
extended  beyond  its  letter,  and  from  an  apprehension  that  a  statute 
made  for  the  prevention  of  frauds  and  perjuries,  would  by  any  other 
construction,  have  a  tendency  to  increase  perjuries. 

This  strict  construction  was  not,  however,  adhered  to  for  any  length 
of  time,  and  in  the  course  of  practice  upon  the  circuit,  the  following 
general  principles  have  obtained:  — 

1.  If  the  items  charged  are  such  as  generally  constitute  the  subject 
of  book  account,  the  quantity,  quality,  and  delivery  of  the  articles,  if 
goods  or  chattels,  or  the  services  performed,  if  labor,  may  be  proved 
bj'  the  oath  of  the  party  claiming  by  virtue  of  the  book  account.  But 
the  book  in  which  the  original  entries  were  made  must  be  produced, 
otherwise  the  oath  of  the  party  will  be  rejected.  If,  for  instance,  there 
be  day-book  and  ledger,  the  daj'-book  as  well  as  the  ledger  must  be 
before  the  court. 

2.  Money,  especiallj',  if  of  any  considerable  amount,  is  not  the  proper 
subject  of  book  account ;  still,  if  in  the  course  of  business,  small  sums 
are  passing  between  the  parties,  these  may  with  propriety  be  charged 
on  book,  and  proved  in  the  same  manner  as  the  other  items  of  the 
account. 

3.  Although  the  party  introducing  the  book  can  only  testify  to  the 
quantity,  quality,  and  delivery  of  the  articles,  or  to  the  performance  of 
the  services  therein  charged,  still  in  the  cross-examination  more  exten- 
sive latitude  of  inquiry  is  given. 

4.  The  party  testifying,  to  sustain  the  charges  on  his  book,  cannot 
testify  as  to  the  value  of  the  articles  charged,  or  of  the  labor  per- 
formed ;  much  less,  if  there  be  a  specific  contract,  can  he  testify  to 
such  contract 

Books  of  deceased  persons  have  sometimes  been  permitted  to  go  to 
the  jur^',  in  connection  with  other  evidence,  and  without  further  proof 
as  to  the  books  themselves,  than  that  they  were  in  the  handwriting  of 
the  person  making  the  charges.  But  this  has  been  done,  not  in  conse- 
quence of  the  statute,  but  from  the  necessity  of  the  case,  and  in  accord-^ 
ance  with  the  principle  that  the  handwriting  of  a  clerk  in  the  habit  of 
making  charges,  may  be  proven  after  his  decease,  or  when  he  is  without 
the  jurisdiction  of  the  court 

It  is  insisted,  however,  by  counsel  for  the  plaintiff,  that  this  is  an 
improper  construction  of  the  statute,  and  one  which  docs  not  carry  out 
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the  intention  of  the  legislature.  And  the  position  is  assamed  that  any 
charges  made  upon  book  may  be  verified  by  the  oath  of  the  party 
malting  such  charges.  If,  however,  we  apply  the  oixliiiary  rules  of 
construction  to  the  statute,  I  apprehend  it  will  be  found  that  the 
practice  adopted  under  it  is  substantially  correct.  In  transactions 
among  men,  it  is  an  ordinar}*  custom  to  keep  books,  in  which  charges 
are  made  for  goods  and  chattels  sold,  labor  performed,  or  other  services 
rendered.  The  merchant,  the  farmer,  the  mechanic,  the  professional 
man,  all  keep  books  of  account.  And  in  a  great  proportion  of  cases, 
it  would  be  utterly  impossible  to  prove  the  accuracy  of  the  charges 
made  on  these  books  by  disinterested  testimony.  In  consequence  of 
this  difficulty  a  practice  has  been  prevalent  in  some  of  the  States  to 
permit  parties  to  testify  to  their  accounts,  even  where  there  is  no  stat- 
ute to  authorize  it.  Such  is  believed  to  be  the  case  to  some  extent  in 
New  York,  and  to  a  greater  extent  in  Pennsylvania.  In  Connecticut 
they  have  a  form  of  action  denominated  an  action  of  book  debt^  and  by 
a  statute  enacted  as  early  as  1714,  and  which  has  been  continued  to  the 
present  time,  without  any  material  change,  the  parties  are  authorized 
to  testif)*  as  witnesses.  1  Swift*8  System  of  Con.  166.  This  statute, 
however,  seems  to  have  been  the  mere  recognition  of  a  principle  pre- 
viously adopted  in  practice.  By  a  statute  of  Vermont^  passed  as  is 
believed  in  1797,  actions  upon  book  account  are  placed  in  some  re- 
spects upon  the  same  footing  with  the  old  action  of  account,  and  the 
parties  may  be  examined  upon  oath. 

The  difficulty  of  making  proof  in  such  cases  was  undoubtedly  the  in- 
ducement which  induced  the  legislature  of  Ohio  to  enact  the  provision 
before  referred  to  in  the  acts  of  1810  and  1823.    In  construing  thisV 
provision,  however,  it  will  not  do  to  extend  it  beyond  the  pre-existing  il 
mischief  intended  to  be  remedied.     That  mischief  was,  the  extreme  I 
difficulty,  and  in  many  cases  the  utter  imi^ossibility  of  proving  the  U 
quantity,  quality,  or  delivery  of  articles,  passing  from  one  person  to  I 
another  upon  credit,  and  which  are  ordinarily  charged  upon  book.    The  | 
merchant  does  not  always  keep  a  clerk  by  whom  this  proof  could  be 
made ;  the  farmer  or  mechanic  rarely  if  ever.     Hence  the  necessity  of 
the  statute.    But  when  the  quantity,  quality,  and  delivery  are  proven 
by  the  party  who  alone  may  be  supposed  to  be  acquainted  with  these 
facts,  there  is  no  necessity  of  going  any  further  with  the  testimony  fromj/ 
this  interested  source.    The  price  or  value  can  as  well  be  proven  by  ^ 
disinterested  witnesses. 

It  could  not  have  been  the  intention  of  the  legislature  to  make  any 
change  in  the  business  of  the  country,  or  to  authorize  chaises  to  be 
made  upon  book  for  things  which  are  not  properly  the  subject  of  book 
accounts ;  and  if  any  person  shall  make  such  charges  upon  his  book, 
with  a  view  to  sustain  them  by  his  own  oath,  it  can  be  viewed  in  no 
3ther  light  than  as  an  attempted  fraud  upon  the  law.  Money  lent  or 
paid  is  not  ordinarily  charged  upon  book.  The  person  lending  or  pay- 
ing usually  takes  a  note  or  receipt    An  individual,  it  is  true,  might  be 
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engaged  in  a  basiness  that  would  seem  to  justify  such  charges ;  and  in 
such  case,  I  am  not  prepared  to  say  that  he  might  not  be  examined 
as  a  witness.  Whether  he  might  or  not,  it  is  not  now  necessary  to 
determine.  The  case  before  the  court  is  not  one  of  that  character. 
Here  an  account  was  exhibited,  consisting  of  seven  separate  items, 
amounting  in  the  whole  to  $872.50.  Of  this  amount  $687.50  was 
contained  in  three  separate  charges  for  cash.  It  was  proposed  to 
prove  this  part  of  the  account,  and  this  alone,  by  the  oath  of  the  party. 
In  the  opinion  of  the  court,  it  could  not  have  been  the  intention  of  the 
legislature  to  admit  this  kind  of  testimony  in  such  a  case.  And  we  be- 
lieve that  the  construction  heretofore  given  the  statute  upon  the  circuit 
is  coiTcct,  and  are  not  disposed  to  depart  from  it 

This  opinion  is  fortified  by  the  following  authorities :  8  John.  R.  211 ; 
12  John.  R.  462  ;  1  Yeates  R.  347 ;  1  Day,  104. 

The  motion  is  overruled  and  judgment  will  be  entered  for  the  defend- 
ant on  the  nonsuit.^ 

1  In  Bennett  v.  Shaw,  12  Ohio  Circ.  Ct  Bep.  574  (1896),  the  coart  (Ring,  J.)  said : 
"  It  is  urged  that  it  was  error  for  the  court  to  have  refused  to  admit  those  books  in 
evidence,  and  it  is  urged  that  they  were  primary  evidence  of  the  furnishing  of  these 
materials  and  the  doing  of  this  work.  With  this  claim  of  the  plaintiff  in  error,  the 
court  cannot  agree.  Any  party  in  the  State  of  Ohio  has  a  right  to  testify,  and  to  cor- 
roborate his  testimony  with  that  of  any  other  witness.  If  he  brings  his  action  upon  an 
account,  primarily  Ms  own  testimony  is  the  highest  and  best  evidence  that  can  be 
offered  of  the  facts  set  forth  in  his  petition,  or  that  of  the  witnesses  who  had  the  trans- 
actions, —  who  performed  the  work  or  who  delivered  the  material  described  in  his  peti* 
tion.  The  fact  that  at  the  time  of  the  performance  of  the  work  and  the  delivery  of  the 
material  these  transactions  were  recorded  in  a  book  is  merely  corroborative,  and  is 
secondary  evidence  of  the  transactions  themselves ;  but  if  those  transactions  were  re- 
corded at  the  time,  and  it  is  testified  to  by  some  person  who  knows  of  it,  that  they 
were  recorded  at  the  time,  and  if  the  person  who  recorded  testifies  that  he  recorded 
them,  and  that  they  were  truthfully  recorded,  the  book  may  be  received  in  evidence, 
not  independent  of  the  testimony  of  the  witnesses,  but  in  connection  with  their  testi- 
mony. This  we  think  is  the  certain  rule  upon  that  subject.  Within  very  recent  years 
—  1885  —  the  statute  bearing  upon  that  subject  has  been  amended;  and  reads,  as  to 
the  right  of  a  party  to  testify,  as  follows :  — 

'* '  Sec.  5242.  A  party  shall  not  testify  where  the  adverse  party  is  the  guardian  or 
trustee  of  either  a  deaf  and  dumb  or  an  insane  person,  or  of  a  child  of  a  deceased  per- 
son, or  is  an  executor  or  administrator,  or  claims  or  defends  as  heir,  grantee,  assignee, 
devisee,  or  legatee,  of  a  deceased  person,  except.'  And  certain  exceptions  are  given. 
The  sixth  exception  reads  now,  —  all  the  time  bearing  in  mind  that  one  party  is  under 
the  disability  named :  — 

'"If  the  claim  or  defence  is  founded  on  a  book  account,  a  party  may  testify  that 
the  book  is  his  account-book ;  that  it  is  a  book  of  original  entries ;  that  the  entries 
therein  were  made  by  himself,  a  person  since  deceased,  or  a  disinterested  person,  non- 
resident of  the  county.     Whereupon  the  book  shall  be  competent  evidence.' 

*'  Up  to  that  point  the  statute  stood  as  read,  until  1885,  when  there  were  added 
these  words :  — 

**  'And  such  book  may  be  admitted  in  evidence  in  any  case,  without  regard  to  the 
parties,  upon  like  proof  by  any  competent  witness.' 

"  So  that  now,  whatever  may  have  been  the  law  before,  such  account-book,  when  it 
is  testified  by  the  i)arty  or  by  any  competent  witness  that  it  is  his  book  ;  that  it  is  a 
book  of  original  entries ;  that  the  entries  therein  were  made  by  himself,  or  by  a  person 
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SuPBEMB  Court  of  Minnesota.    1896. 

[Reported  66  Minn.  138.] 

Appeal  by  defendant  from  a  Judgment  of  tbe  District  Court  for  St. 
Louis  Count}',  in  favor  of  plaintiffs,  entered  in  pursuance  of  the  find* 
ings  and  order  of  Ensign,  J.     Affirmed. 

DOW  deceased,  or  by  a  diaiDterested  person  non-resident  of  the  county,  is  competent 
evidence. 

"Clearly  iipon  that  statute  these  books  were  not  competent  evidence.  There  is  no 
evidence  here  that  these  transactions  were  recorded  at  the  time  they  occurred,  or  that 
they  were  correctly  recorded  by  anybody,  and  the  witness  who  recorded  them  was  present 
in  court  when  this  case  was  tried." 

In  BushneU  v.  Simpson,  119  Gal.  658,  661  (1898),  the  court  (Harrison,  J.)  said : 
"At  the  time  when  parties  to  an  action  were  not  competent  witnesses  in  their  own 
behalf,  their  books  of  account  were  admitted  in  evidence  upon  a  proper  showing  of 
the  mode  in  which  they  had  been  kept,  and  were  treated  as  original  evidence  of  the 
matters  for  which  they  were  introdnced ;  but,  since  parties  have  been  allowed  to 
testify  concerning  all  the  facts  for  which  the  books  were  formerly  offered,  their  tes- 
timony in  reference  thereto  constitutes  primary  evidence  of  these  facts,  and  the 
books  of  account  become  merely  secondary  or  supplementary  evidence.  The  books 
are  not  excluded  as  incompetent,  but  will  be  received,  either  in  corroboration  of  the 
testimony  of  the  parties  as  entries  made  at  the  time,  or  upon  the  principles  by  which 
inferior  evidence  is  received  where  the  party  is  unable  to  produce  evidence  of  a  higher 
degree.  (See  Roche  r.  Ware,  71  Cal.  S75  ;  60  Am.  Rep.  539 ;  White  v.  Whitney,  82 
Cal.  163.)" 

In  Swan  v.  Thurman,  112  Mich.  416  (1897),  Hooker,  J.,  said:  "The  evidence  in 
support  of  the  plaintiff's  account  consisted  of  the  testimony  of  the  bookkeeper,  who 
stated  that  he  kept  the  books  of  the  plaintiff  which  contained  the  accounts.  It  ap« 
peared  conclusively  that  the  bookkeeper  had  no  personal  knowledge  of  the  sale  and 
delivery  of  any  goods ;  all  that  he  knew  about  their  delivery  being  obtained  from  slips 
handed  to  him  daily  by  the  waiters,  who  took  the  orders  and  delivered  the  articles.  It 
is  sometimes  proper  to  admit  books  of  account  as  evidence  of  the  acts  of  those  who 
keep  them,  where  the  entries  are  contemporaneous  with  the  acts  recorded ;  bat  where 
the  book  is  as  in  this  case  the  record  of  the  acts  of  others,  not  within  the  personal 
knowledge  of  the  bookkeeper,  but  made  up  from  the  statements  of  others,  such  book  is 
hearsay.  From  the  earliest  cases,  the  admission  of  entries  by  third  persons  has  pro- 
ceeded upon  the  theory  that  such  persons  had  personal  knowledge  of  the  fact  stated  in 
the  entry.  Such  was  the  case  in  the  leading  case  of  Price  v.  Earl  of  Torrington,  1  Salk. 
285,  where,  though  the  entry  was  made  by  one  who  did  not  deliver  the  goods,  it  was 
made  in  the  presence  of  and  was  signed  by  the  drayman  who  did,  and  it  was  treated  as 
the  entry  of  the  drayman,  and  admitted  after  his  death.  In  Smith  r.  Blakey,  L.  R. 
2  Q.  B.  826,  Blackburn,  J.,  says  of  the  Englbh  authorities :  — 

" '  The  rule  to  be  collected  from  all  the  cases  is  that  it  is  an  essential  fact,  to 
render  such  an  entry  admutsible,  that  not  only  it  should  be  made  in  the  due  discharge 
of  the  business  about  which  the  person  is  employed,  but  tbe  duty  must  be  to  do  the 
very  thing  to  which  the  entry  relates,  and  then  to  make  a  record  of  it.' 

"In  Welsh  v,  Barrett,  15  Mass.  880,  Parker,  C.  J.,  said :  'But  what  a  man  has 
actually  done,  and  committed  to  writing,  when  under  obligation  to  do  the  act,  it  being 
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Kueffnery  FaurUleroy  Jb  Rice^  Allen  Jb  BaJdmn^  and  J.  N.  Searlea^ 
for  appellant. 
Draper,  Davis  Jb  HoUister^  and  H.  J.  OranniSj  for  respondents. 

in  the  course  of  the  buBlness  he  has  nndertaken,  and  he  being  dead,  there  seems  to  be 
no  danger  in  submitting  to  the  consideration  of  the  jury/ 

"  See,  also,  Nicholls  v,  Webb,  8  Wheat.  826  ;  Livingston  v,  T*yler,  U  Conn.  498. 

**  The  general  subject  is  exhaustively  discussed  in  a  note  to  Price  v.  Earl  of  Torring- 
ton,  1  Smith,  Lead.  Cas.  844,  but  we  find  nothing  consistent  with  the  proposition  that 
entries  made  by  a  third  person,  living  or  dead,  may  be  introduced  to  prove  facts  re- 
garding which  it  is  shown  that  he  had  no  personal  knowledge  at  the  time  the  entries 
were  made.  It  was  necessary  in  this  case  to  make  further  proof,  before  it  could  be  said 
that  these  books  made  a  prima  facie  case. 

"  In  Jackson  v.  Evans,  8  Mich.  476,  the  defendant  was  charged  with  brick  which 
were  delivered  by  plaintiflfs  teamsters.  One  witness  counted  the  brick  when  loaded, 
and  kept-  account  of  them  in  a  tally  book  or  slate,  until  evening  or  the  next  day, 
when  he  reported  the  number  to  the  plaintiff,  but  made  no  entries  nor  charges  in 
plaintiff's  books.  It  was  held  that  these  were  not  original  entries.  But  the  court  held 
that,  before  the  books  could  be  introduced,  it  was  necessary  to  call  the  teamster,  and, 
while  they  might  not  be  able  to  remember  how  many  brick  they  delivered  to  the  de- 
fendant, they  might  remember  that  all  loaded  for  him  were  delirered,  which  *  would 
be  a  very  important  link  in  the  chain  of  circumstances  to  prove  a  sale  and  delivery  of 
the  articles  charged.'  The  court  said :  *  The  teamsters  can  prove  the  delivery.  Evans 
proves  the  number  loaded  and  hauled  away,  and  that  he  reported  them  to  the  defend- 
ant [in  error],  who  entered  them  in  his  books.    This  makes  up  the  res  ffetta,* 

**  We  are  of  the  opinion  that  the  books  were  not  admissible  without  further  proof, 
and  that  the  defendant  was  entitled  to  a  directed  verdict.  The  judgment  is  reversed, 
and  a  new  trial  ordered."    The  other  justices  concurred. 

In  House  v.  Beak  et  al.,  141  III.  290,  296  (1892),  the  court  (Magruder,  0.  J.),  said : 
"The  third  section  of  the  act  in  regard  to  evidence  and  depositions  in  civil  cases  is  as 
follows :  '  Where,  in  any  civil  action,  suit,  or  proceeding,  the  claim  or  defence  is 
founded  on  a  book  account,  any  party  or  interested  person  may  testify  to  his  account^ 
book,  ai}d  the  items  therein  contained ;  that  the  same  is  a  book  of  original  entries,  and 
that  the  entries  therein  were  made  by  himself,  and  are  true  and  just ;  or  that  the  same 
were  made  by  a  deceased  person,  or  by  a  disinterested  person,  a  non-resident  of  the 
State  at  the  time  of  the  trial,  and  were  made  by  such  deceased  "or  non-resident  person  in 
the  usual  course  of  trade,  and  of  his  duty  or  employment  to  the  party  so  testifying ; 
and  thereupon  the  said  account-book  and  entries  shall  be  admitted  as  evidence  in  the 
cause.'    (1  Starr  k  C?ur.  Ann.  Stat,  page  1076. ) 

' '  This  statute  permits  the  party  himself  to  testify  to  his  own  books.  The  party  him- 
self  was  not  allowed  so  to  testify  at  common  law.  The  common  law  requires,  that  the 
entries  in  the  book  should  be  proved  by  the  clerk  or  servant  who  made  them,  if  such 
clerk  or  servant  be  alive  and  can  be  produced.  (Bumham  v.  Adams,  5  Yt  SIS.)  It 
was  necessary,  in  order  to  make  the  book  admissible,  that  the  entries  therein  should 
have  been  made  in  the  ordinary  course  of  business  by  a  person  whose  duty  it  was  to 
make  them,  and  that  they  should  have  been  made  contemporaneously  with  the  delivery 
of  the  goods,  so  as  to  form  a  part  of  the  res  gestos.  (1  Oreenl.  on  Ev.  sees.  115  to  120  ; 
G.  k  N.  W.  R.  W.  Go.  V.  Tngersoll,  65  111.  899.)  Section  8,  which  was  first  passed  in 
1867  (Laws  of  1867,  sec  8,  page  184),  adds  to  and  enlaiges,  but  does  not  repeal,  the 
common-law  rule.  A  contrary  statement  made  in  Presbyterian  Church  o.  Emerson, 
66  III.  269,  was  mere  dictum,  and  not  necessary  to  the  decision  of  the  case.  It  was 
not  the  intention  of  the  statute  to  prohibit  the  introduction  in  evidence  of  books  of 
account  kept  by  a  clerk,  when  such  clerk  is  living  in  the  State  and  is  able  to  testify 
to  the  correctness  of  the  books. 

**  In  Taliaferro  v.  Ives,  51  111.  247,  we  said  that  this  statute  of  1867  did  not  materially 
change  the  rule  announced  in  Boyer  v.  Sweet,  8  Scam.  120.     It  was  held  in  the  latter 
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Mitchell,  J.  This  was  an  action  on  a  fire  insarance  policy  for 
$2,000  apon  a  stock  of  merchandise  of  the  alleged  valae  of  over 

cue,  thftt  the  rale  in  England,  which  allows  the  hooks  of  a  tradesman  to  he  introdnced 
in  evidence  when  they  are  supported  hy  the  oath  of  the  clerk  who  made  the.  entries,  was 
the  nik  also  in  this  State.     (See  also  Buggies  v.  Gatton,  60  111.  412.) 

**In  Kibbe  v.  Bancroft,  77  DL  18,  we  sgain  held,  that  the  statute  of  1867  did  not 
materially  change  the  existing  rule  as  to  the  admission  of  books  of  account  in  evidence, 
but  merely  permitted  an  interested  witness  to  testify  to  all  the  facts,  the  proof  of  which 
had  theretofore  been  decided  to  he  necessary,  in  order  to  lay  a  foundation  for  the  admis- 
sion of  the  account-books. 

"The  existence  of  the  common-law  role,  which  permits  the  clerk,  who  has  kept  the 
books,  to  testify,  was  again  recognized  in  Stetteuer  v.  White,  98  III  72. 

••  In  a  number  of  cases,  we  have  held,  that  there  are  certain  limitations  upon  the  rale 
permitting  such  books  of  account  to  be  introduced  in  evidence.  In  Boyer  ».  Sweet, 
sifpra,  where  the  party  kept  the  books  himself,  the  books  of  original  entries  were  held 
to  be  admissible  to  sustain  an  account  composed  of  many  items,  upon  proof  being  made 
that  some  of  the  articles  were  delivered  at  or  about  the  time  the  entries  purported  to 
have  been  made ;  that  the  entries  were  in  the  handwriting  of  the  party  producing  the 
books ;  that  he  kept  no  clerk  at  the  time ;  and  that  persons  having  dealings  with  him 
had  settled  by  the  books,  and  found  them  to  be  fair  and  correct 

"  In  Humphreys  «.  Spear,  15  III.  27ft,  the  same  state  of  facta  was  shown  to  exist  as 
in  Boyer  v.  Sweet,  except  that  the  books  were  kept,  not  by  the  tradesman,  himself 
but  by  his  clerk  ;  the  clerk  was  introduced  as  a  witness  and  gave  evidence  tending  to 
show  the  correctness  of  the  account ;  and  we  there  said :  '  It  is  very  clear  that  the 
books  were  admissible  in  evidence  in  connection  with  the  testimony  of  the  clerk.  It 
is  well  settled  in  this  country,  that  entries  made  by  a  clerk,  in  the  regular  and  usual 
course  of  business,  are  admissible  in  evidence  after  his  death  on  proof  of  his  hand- 
writing ;  011^  during  hit  life,  i/ authenticated  6y  him.  Such  entries  form  part  of  the  ret 
ffetia,  and  are  admissible  as  original  evidence.  ...  If  it  appears  that  some  of  the 
goods  were  delivered  contemporaneously  with  the  entries  made  by  the  clerk,  and  that 
the  books  were  fairly  and  honestly  kept,  the  jury  msy  reasonably  conclude  that  the 
entire  account  is  correct'  (See  also  Lawrence  v.  Stiles,  16  Brad.  489.)  The  doctrine 
of  Humphreys  v.  Spear  was  not  changed  by  the  statute  of  1867. 

"  In  Stettauer  v.  White,  tupra,  it  was  held,  that,  where  the  clerk  who  makes  the  en- 
tries has  no  knowledge  of  their  correctness,  but  makes  them  ss  the  items  are  furnished 
by  another,  it  is  essential  thst  the  party  furaishing  the  items  should  testify  to  their 
correctness,  or  that  satisfactory  proof  thereof  (such  as  the  transactions  were  reasonably 
susceptible  of)  from  other  sources  should  be  produced.  It  is  to  be  observed  that  in 
the  Stettauer  case,  there  wss  no  evidence  except  the  carrier's  shipping  receipt,  that  any 
portion  of  the  articles  had  been  delivered.  In  Kent  r.  Gsrvin,  1  Gray,  1 48,  one  of  the 
cases  upon  which  the  Stettauer  case  is  based,  the  failure  '  to  show  that  at  the  time  the 
charges  were  made,  any  articles,  similar  in  character  to  those  chaiged,  were  delivered 
by  the  plaintiff  to  the  defendant '  is  commented  upon  as  significant 

**  In  the  case  at  bar,  there  is  evidence  that,  of  the  goods  described  in  the  accounta, 
an  amount  exceeding  in  value  $5,000  was  delivered  to  the  defendanta  ;  and  not  only 
does  Henry,  who  kept  the  hooks  of  original  entry,  swear  to  their  correctness ;  but,  in 
addition  to  this,  Richard  Beak,  who  furaished  the  items  to  Henry,  testifies  to  the  cor- 
rectness of  the  items. 

"The  proof  establishes  all  the  facta  necessary  to  bring  the  present  case  within  the 
rcqnlrementa  of  the  cases  of  Boyer  v.  Sweet,  Humphreys  t».  Spear,  Buggies  v.  Gatton, 
and  Stettauer  v.  "White,  supra,  except  as  to  one  matter.  We  find  no  evidence  by  sny 
customer  of  Beak  k  Bucher,  that  he  settled  with  them  by  their  books  and  found  them 
correct  (Ingersoll  v.  Banister,  41  III.  888.)  The  failure  of  the  proof,  however,  in  this 
regard  would  not  have  justified  the  exclusion  of  the  books  in  view  of  the  facta,  that  the 
defendanta  paid  $1,000  upon  the  account  late  in  December  without  questioning  it, 
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$56,000,  upon  which  there  was  concurrent  insnrance  for  $46,500; 
the  total  alleged  loss  being  $37,858.44,  of  which  defendant's  propor- 
tional share  would  be  $1,561.16,  of  which  $725.25  had  been  paid,  and 
judgment  for  the  balance  of  $835.91  was  demanded.  .  •  . 

Upon  the  [trial  the  two  main  issues  were  as  to  —  first,  the  alleged 
fraud,  misconduct,  and  partiality  of  the  appraisers ;  and,  second,  the 
actual  amount  of  plaintiffs'  loss.  Upon  the  second  issue  the  contro- 
versy was  not  so  much  in  respect  to  the  amount  of  damage  to  goods 
saved  as  in  respect  to  the  amount  and  value  of  goods  totally  destroyed  ; 
the  defendant  claiming  that  the  value  of  the  latter  was  trifling,  while 
the  plaintiffs  claimed  that  it  amounted  to  between  $16^000  and 
$17,000. 

The  court  found  as  facts,  substantially  in  accordance  with  the  alle- 
gations of  the  complaint,  that  the  amount  of  plaintiffs'  loss  was  $37,- 
858.44,  viz.  goods  totally  destroyed  $15,741.72,  and  damage  to  goods 
saved  $22,116.72.  .  .  . 

Defendant's  assignments  of  error  are  seventy  in  number.  They  have 
been  so  unnecessarily  multiplied,  and  so  many  of  them  are  so  pal- 
pably without  merit,  that  we  cannot  be  expected  to  consider  each 
separately.  All  we  feel  called  upon  to  do  is  to  make  special  mention 
only  of  the  most  important  ones,  and  to  dispose  of  the  remainder  by 
merely  saying  that  they  are  without  merit. 

1.  The  first  forty-seven  relate  to  various  rulings  of  the  court  upon  the 
trial  as  to  the  admission  or  exclusion  of  evidence.  Most  of  these  that 
are  worthy  of  notice  have  reference  to  the  admission  of  plaintiffs'  books 
of  account,  consisting  of  their  journal,  ledger,  and  invoice-book,  which 
may  all  be  considered  together.  While  this  class  of  evidence  had 
some  bearing  on  the  question  of  the  misconduct  and  partiality  of  the 

and  accepted  a  statement  of  the  accoant,  as  assigned,  with  the  remark  that  it  was  'all 
right,'  and,  although  more  than  three  years  elapsed  after  the  account  was  presented  he- 
fore  suit  was  brought,  during  which  time  many  applications  were  made  to  them  or  some 
one  of  them  for  payment,  they  at  no  time  ever  uiged  any  objections  to  the  correctness 
of  the  account.  A  careful  examination  of  the  authorities  hereinbefore  referred  to  will 
show  that,  before  the  statute  of  1867  was  passed,  testimony  from  third  persons,  as  to 
settlements  made  by  the  books,  was  more  especially  required  in  cases  where  the  trades- 
man had  no  clerk,  but  kept  his  own  books.  In  such  cases,  the  party  testifying  to 
the  correctness  of  the  books  being  interested,  it  was  held  that  his  testimony  should 
be  supported  by  that  of  customers  who  had  settled  by  the  books.  (Royer  v.  Sweet, 
supra;  IngcrsoU  v.  Banister, supra;  Buggies  v.  Gatton,  supra;  Waggeman  v.  Peters,  22 
III.  42.)  " 

And  so  Chisholm  v.  Beaman  Machine  Co.,  160  111.  101,  111,  where  the  same  judge, 
after  remarking  that  if  the  clerk  making  the  entries  has  no  knowledge  of  what  he  en- 
ters, the  one  who  has  should  testify,  adds :  ''  Here  the  foreman  who  furnished  the 
items  to  the  bookkeeper  testified  to  their  correctness.  If  their  knowledge  of  the  work 
done  was  not  as  full  and  complete  as  the  knowledge  of  the  workmen  themselves,  yet  as 
they  superintended  the  doing  of  the  work  and  participated  in  its  performance,  their  tes- 
timony was  such  satisfactory  proof  of  the  correctness  of  the  items  as  the  transactions 
were  reasonably  susceptible  of." 

See  Culver  p.  Marks,  122  Ind.  654  ;  Ins.  Co.  v.  Weide,  9  WalL  677.  —  Ed. 
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appraisers,  as  tending  to  show  that  they  arbitrarily  and  wilfully  re« 
fused  to  examine  and  consider  important  and  material  evidence,  yet 
the  main  purpose  of  it  was  to  prove  the  amount  of  plaintiffs'  actual 
loss. 

They  introduced,  first,  an  inventoiy  of  stock  on  hand,  taken  in  the 
regular  course  of  business  on  January  1,  1893;  second,  their  Journal 
and  ledger,  also  kept  in  the  regular  course  of  business,  and  especially 
the  merchandise  account,  purporting  to  contain  an  account  of  the 
amount  and  value  of  all  merchandise  bought  or  sold  between  the  date 
of  tbe  inventory  and  the  date  of  the  fire,  which  occurred  December 
13,  1893.  In  connection  with  and  as  corroborative  of  these  books, 
the  plaintiffs  also  introduced  the  original  invoices  of  goods  bought 
between  January  1  and  December  13,  1893,  which  the  evidence  tended 
to  show  were  carefully  compared  with  the  goods  npon  their  arrival 
and  then,  in  the  regular  course  of  business,  entered  in  the  invoice- 
book.  Inasmuch  as  the  goods  were  charged  to  merchandise  at  their 
cost  price  and  credited  at  their  selling  price,  this  documentary  evi- 
dence was  supplemented  by  testimony  as  to  the  average  profit  over 
cost  at  which  the  goods  were  sold. 

If  plaintiffs'  books  were  correctly  kept,  this  evidence  would  show 
the  amount  and  value  of  the  merchandise  on  hand  at  the  date  of  the 
fire,  and  a  comparison  of  this  with  the  amount  and  value  of  the  goods 
saved  would  show  the  amount  of  plaintiffs'  loss.  If  the  proper  foun- 
dation was  laid,  there  can  be  no  doubt  of  the  competency  of  this 
kind  of  evidence.  Indeed,  in  case  of  a  total  or  partial  loss  of  a  large 
and  miscellaneous  stock  of  merchandise  it  is  of  necessity  the  only 
kind  of  evidence  that  can  be  produced.  Books  of  account,  or  '^  shop- 
books,"  as  they  are  often  called,  are  usually  introduced  in  evidence 
only  to  prove  services  performed  or  articles  delivered  to  the  person 
named  in  the  entries  in  the  course  of  dealings  between  the  parties 
creating  the  relation  of  debtor  and  creditor.  But  the  competency 
of  such  evidence  in  cases  like  the  present,  and  for  the  purpose  for 
which  these  books  were  introduced,  is  fully  recognized  by  the  author- 
ities. Insurance  Co.  v.  Weide,  9  Wall.  677 ;  id.  14  Wall.  375.  This 
rule  is  founded  on  considerations  of  necessity,  for  ordinarily  there  is 
no  other  or  better  evidence  in  existence. 

It  is  claimed,  however,  that  these  books  were  not  verified  so  as  to 
lay  the  proper  foundation  for  their  introduction  in  evidence.  After  a 
careful  examination  of  the  record,  we  are  satisfied  that  the  preliminary 
proof  substantially  fulfilled  all  the  requirements  of  G.  S.  1894,  §  5738,^ 

1  The  Statutes  of  Minnesota  (1894),  c.  78,  tit.  10,  have  the  following  proTiJiions : 
*'  s.  5788.  Whenever  a  party  in  any  cause  or  proceeding  prodaoes  at  the  trial  his 
account-books,  and  proves  that  said  books  are  his  books  of  account  kept  for  that 
purpose,  that  they  contain  the  original  entries  of  charges  for  moneys  paid,  or  goods  or 
other  articles  delivered,  or  work  and  labor  or  other  services  performed,  or  materials 
furnished ;  that  the  charges  therein  were  made  at  the  time  of  the  transactions  therein 
entered  ;  that  they  were  in  the  handwriting  of  some  person  authorized  to  make  charges 
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and  hence  that  they  were  properly  admitted,  if  the  provisions  of  that 
statute  apply  to  books  of  this  kind.  Counsel's  contention  is  that  this 
section  only  applies  where  the  books  are  offered  to  prove  moneys  paid, 
goods  delivered,  or  services  performed  to  or  for  the  party  chained 
therewith ;  that  as  these  books  were  not  of  that  kind,  or  offered  for  that 
purpose,  they  shoald  have  been  proved  according  to  the  common  law, 
which  required  the  supplementary  oaths  of  all  the  different  clerks  or 
bookkeepers  who  made  the  entries,  except  where  it  was  made  to  appear 
that  they  were  dead  or  were  oat  of  the  State,  and  that  their  testimony 
could  not  be  obtained.  Although  such  books  may  not  come  within  the 
terms  of  the  statute,  yet  as  no  reason  now  suggests  itself  to  us  why, 
in  the  nature  of  things,  the  same  authentication  shoald  not  be  sufficient 
in  all  cases  where  books  >Df  account  kept  in  the  regular  course  of  busi- 
ness are  competent  evidence,  it  may  be  a  question  whether  the  courts 
would  not  be  justified  in  adopting  by  analc^y  the  mode  of  authentica- 
tion provided  by  the  statute.  But  we  do  not  decide  that  question,  as 
it  is  not  necessary  to  do  so  in  this  case. 

When  plaintiffs'  journal  was  offered  in  evidence  the  objection  made 
to  its  introduction  was  that  it  was  "  not  properly  authenticated  under 
the  statute.''  The  ledger  was  then  offered  in  connection  with  tlie 
journal,  and  the  two  were  admitted  together,  without  any  other  or 
further  objection.  Under  this  objection  the  point  is  not  now  open  to 
the  defendant  to  claim  that  the  books  were  not  aathenticated  accord* 
ing  to  the  common  law.  The  objection  was  that  they  had  not  been 
authenticated  as  required  by  the  statute,  thereby  assuming  and  con- 
ceding that  the  statute  applied.  Immediately  following  the  intro- 
duction of  the  journal  and  ledger,  the  plaintiffs  offered  in  evidence 
their  inventory  and  invoice-book.  The  only  objection  made  to  the 
admission  of  this  book,  going  to  the  question  of  preliminary  proof, 
was  that  it  was  ^^not  properly  authenticated."  If  the  statute  was 
applicable  to  the  journal  and  ledger,  it  was  equally  so  to  this  book. 
There  was  nothing  to  advise  the  court  that. the  objection  was  not  the 
same  as  that  made  to  the  journal  and  ledger,  to  wit,  that  it  was  not 
authenticated  as  required  by  statute,  and  nothing  to  suggest  that 
counsel  claimed  that  the  common  law,  and  not  the  statutory,  mode 
of  authentication  was  applicable.  The  court  having  been  led  to  under- 
stand that  counsel  recognized  the  statute  as  applicable,  and  that  their 

in  said  books,  and  are  jnst  and  trae,  aa  the  person  making  sach  proof  verily  believes, 
the  witness  by  whom  said  books  are  sought  to  be  proved  being  subject  to  all  the  rules 
of  cross-examination,  and  said  books  subject  to  all  just  exceptions  as  to  their  credi- 
bility, said  books  shall  be  received  as  pritna  facie  evidence  of  the  charges  therein 
contained. 

*'  8.  5789-.  Where  a  book  has  marks  which  show  that  the  items  have  been  trans- 
ferred to  a  ledger,  the  books  shall  not  be  testimony  unless  the  ledger  is  produced. 

"  s.  5740.  Any  entries  made  in  a  book  by  a  person  authorized  to  make  the  same, 
he  being  dead,  may  be  received  as  evidence,  in  a  case  proper  for  the  admission  of  such 
books  as  evidence,  on  proof  that  the  same  are  in  his  handwriting,  and  in  a  book  kept 
for  such  entries,  without  further  verification."  —  Ed. 
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objection  merely  was  that  its  reqairements  had  not  been  complied  with, 
they  cannot  now  shift  their  groand,  and  claim  that  the  statute  was 
inapplicable. 

The  fact  that  some  of  the  entries  were  made  by  the  bookkeepers 
fh)m  temporary  slips  famished  by  salesmen  did  not  affect  their  char- .' 
acter  as  original  entries.    Paine  y.  Sherwood^  21  Minn.  225 ;  Webb' 
V.  JHchener,  82  Minn.  48,  19  N.  W.  82. 

It  appears  that  the  books  were  not  kept  according  to  the  most 
approved  business  methods ;  that  they  contained  errors,  notably  two 
of  great  magnitude  in  the  merchandise  account  as  posted  in  the 
ledger,  although  entries  elsewhere  in  the  books  fhmished  the  means 
of  detecting  and  correcting  these  errors.  The  books  are  not  before 
us,  but,  so  far  as  the  evidence  returned  discloses,  it  would  Justify  the 
conclusion  that  they  were  honestly  kept,  in  the  ordinary  course  of 
business,  as  a  record  of  the  daily  business  of  the  plaintiffs.  There 
was  no  evidence  that  would  have  justified,  certainly  none  that  would 
have  required,  a  finding  that  the  books  were  fraudulently  or  inten- 
tionally flBtlsified.  The  competency  of  such  books  is  a  question  for 
the  court,  to  be  determined  from  the  appearance  and  character  of  the 
books  themselves,  as  well  as  the  supplementary  evidence  of  authen- 
tication. The  mere  existence  of  some  errors,  in  the  absence  of 
anything  showing  that  they  were  the  result  of  fraud,  would  not  neces- 
sarily render  the  books  incompetent,  although  it  would  undoubtedly 
affect  their  credibility.  CogtweU  v.  DoUiver^  2  Mass.  217;  Jifathes 
V.  Robinson^  8  Mete.  (Mass.)  269 ;  Rodenbovgh  v.  Itosebury^  24  N.  J. 
Law,  491.  We  cannot  say  that  the  court  erred  in  admitting  the  books 
in  evidence.  .  .  .  Judgment  affirmed.^ 

^  In  In  re  Fnlton's  Estate,  178  Pa.  78  (1896)  the  coart  (Mitchell,  J.)  said :  "How 
far  books  of  original  entry  may  be  received  as  evidence  of  aeirice  of  a  professional 
character  has  not  been  settled  in  this  State.  The  earlier  cases  are  fall  of  expres- 
sions that  such  entries  are  eridence  at  all  only  from  necessity,  and  that  the  custom 
to  which  such  necessity  gave  rise  extended  only  to  goods  sold  and  labor  performed, 
and  that  it  was  exceptional  and  dangerous  in  character,  and  would  not  be  ex- 
tended. Grouse  v.  MUler,  10  Serg.  &  R.  155 ;  Curren  v.  Crawford,  4  Serg.  &  R.  8 ; 
Churchman  o.  Smith,  6  Whart.  146,  151.  In  Hale's  Ex'rs  v,  Ard*s  Ex'rs,  48  Pa.  St. 
22,  the  question  as  to  attorney's  charges  was  left  undecided,  but  it  was  said  by 
Strong,  J. :  '  Kone  of  the  entries  were  such  as  the  law  admits  to  be  evidence  of  in« 
debtedness  to  the  persons  who  made  them.  Books  of  original  entries  are  evidence 
to  prove  a  claim  for  goods  sold  and  services  rendered,  if  made  in  the  regular  course  of 
business ;  but  as  they  are  evidence  made  by  a  party  for  himself,  and  very  often  in- 
capable of  being  tested  by  other  proof,  they  are  to  be  guardedly  received,  and  only 
to  prove  a  sale  and  delivery,  or  labor  for  the  alleged  debtor,  for  which  the  law  im- 
plies a  promise  to  pay.*  How  far,  if  at  all,  subsequent  practice  has  enlai^ged  the  strict 
limits  thus  laid  down,  we  do  not  need  to  consider,  for  reasons  to  be  stated  presently. 
Nor  is  It  necessary  to  enter  upon  a  discussion  of  the  self-sustaining  character  of  the 
charges  In  dispute.  It  has  been  held  that  the  charges  need  not  be  such  as  to  be  under- 
stood by  the  general  public  If  they  are  intelligible  to  persons  In  the  business,  but, 
where  they  are  not  Intelligible  to  the  common  understanding,  it  would  seem  to  be 
necessary  to  support  them  by  other  eridence  as  to  their  meaning  and  character. 
Hough  .0.  Doyle,  4  Bawle,  291.    But  there  is  an  insuperable  objection  in  the  present 
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DOHMEN  COMPANY  v.  NIAGARA,  etc.  INS.  COMPANY. 

SUPBEMB  COUBT  OF  WISCONSIN.      1897. 
[Reported  96  Wis,  38.] 

Appeal  from  a  Judgment  of  the  Superior  Court  of  Milwaukee 
County :  R.  N.  Austin,  Judge.     Reversed, 

This  is  an  action  on  a  policy  of  fire  insurance  issued  on  the  30th  day 
of  June,  1892,  for  the  term  of  one  year,  insuring  the  plaintiff's  prop- 
erty, described  therein,  to  the  amount  of  $2,500.  Such  property 
consisted  of  a  wholesale  stock  of  drugs,  medicines,  paints,  and  other 
merchandise  kept  by  plaintiff  in  its  wholesale  establishment  in  the  city 
of  Milwaukee.  The  policy  was  one  of  several  by  which  insurance  was 
carried  on  such  property  to  the  amount  of  $65,500.  On  the  28th 
day  of  October,  1892,  such  property  was  partiallj'  destroyed  hy  fire. 
Plaintiff  claimed  to  have  suffered  damages  on  such  property  by  such 
fire  in  a  sum  in  excess  of  $57,000.  This  action  was  brought  to  recover 
the  proportionate  share  of  such  loss  represented  by  the  policy  in  ques- 
tion. The  complaint  is  in  the  usual  form.  Defendant  answered,  put- 
ting in  issue  the  amount  of  the  loss,  and  alleging  that  the  policy 
contained  a  provision  rendering  it  void  in  case  of  any  fraud  or  false 
swearing  on  the  part  of  plaintiff,  and  that  plaintiff  had  been  guilty 
thereof.  .  .  . 

Numerous  exceptions  were  taken  by  defendant's  counsel  to  the 
reception  and  rejection  of  testimony,  to  the  judge's  charge  to  the  jury, 
to  refusals  to  charge  the  jury  as  requested  by  defendant's  counsel,  and 
refusals  to  submit  questions  proposed  by  them,  each  of  which  will  be 
referred  to  in  the  opinion,  so  far  as  necessary. 

A  special  verdict  was  rendered,  whereby  the  jury  found  all  the 
issues  in  plaintiff's  favor,  and  assessed  its  damages  at  $2,208.40, 
whereupon  defendant's  counsel  moved  the  court  to  set  the  verdict 
aside  as  contrary  to  the  evidence  and  contrary  to  law,  and  for  alleged 
errors  committed  on  the  trial,  which  motion  was  overruled,  and  excep- 
tion to  such  ruling  duly  taken.  Judgment  was  thereupon,  on  motion, 
entered  in  plaintiff's  favor  on  the  verdict,  and  defendant  appealed. 

For  the  appellant  there  was  a  brief  bj'  JUtller,  Nbyes^  Miller  Jb  Wahl^ 
attorneys,  and  J,  V,  Quarlesy  of  counsel,  and  oral  argument  by  Geo.  P. 

case,  that  the  book  is  not  one  of  entries  in  the  regular  coarse  of  business.  It  is  a  sepa- 
rate book,  containing  no  charges  except  against  the  decedent  This  is  explained  to 
have  been  at  the  decedent's  request,  but  the  claimant  was  not  a  competent  witness  to 
prove  such  request  No  precedent  has  been  shown  for  the  admisRlon  of  such  a 
book,  and  the  analogies  are  all  against  it.  While  the  question  does  not  seem  to  have 
arisen  in  this  form,  yet  all  the  authorities  hold  that  the  books  must  show  that  they 
are  kept  in  the  regular  routine  of  business.  That  is  one  of  the  greatest  safeguards  of 
the  reliability  of  such  evidence."  See  also  Atkins  v.  Seeley,  64  Neb.  688  ;  Baoon  9» 
U.  S.,  97  Fed.  Bep.  85.  —Ed. 
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Miller  and  Mr.  Quarles.    For  the  respondent  there  was  a  brief  by 
Timlin  &  GlickBman^  and  oral  argument  by  Nathan  Glicksman.  .  .  • 

Marshall,  J.  ...  It  is  further  contended  that  the  judgment  should 
be  reversed  for  error  in  allowing  Fred  Dohmen,  St.,  and  Henry  Dohmen 
to  testify  from  the  corporation  account-books  respecting  the  amount 
of  goods  on  hand  at  the  time  of  the  fire.  This  is  the  evidence  specially 
referred  to  in  the  preceding  paragraph.  Fred  Dohmen,  Sr.,  testified 
without  objection  to  the  amount  of  goods  on  hand  as  shown  by  the 
inventory  of  February,  1891,  and  also  testified  to  the  correctness  of 
such  inventory.  With  that  as  a  starting  point,  and  without  verifying 
the  correctness  of  the  account-books  in  any  way,  he  was  allowed, 
against  objection,  to  testify  to  the  amount  of  purchases  from  the  time 
such  inventory  was  made  up  to  the  time  of  the  fire,  also  as  to  the  amount 
of  sales  during  such  period,  as  recorded  in  such  books.  The  value  of 
the  goods  when  the  fire  occurred  was  then  determined  by  adding  to  the 
amount  as  shown  by  such  inventory  the  amount  of  the  subsequent 
purchases,  and  deducting  therefrom  the  sales  as  shown  by  the  books ; 
then  adding  to  the  result  the  percentage  of  profit  which  the  witness, 
Fred  Dohmen,  Sr.,  said  the  plaintiff  averaged  to  make  in  the  business. 
Thus  the  question  is  dearlj'  presented  of  whctlier  the  amount  of  stock 
on  hand  at  the  time  of  the  fire,  under  the  circumstances,  could 
properly  be  established  by  testimony  given  of  the  contents  of  the 
books  by  a  person  who  did  not  keep  them,  was  not  able  to  verify 
their  correctness  in  any  way,  and  without  such  correctness  being 
verified  in  any  manner,  or  the  books  being  in  evidence.  That  question 
must  be  answered  in  the  negative.  No  authority  has  been  brought  to 
our  attention,  either  by  respondent's  counsel  or  otherwise,  that  justifies 
the  admission  of  such  evidence. 

Just  how  to  proceed  in  such  a  case  is  by  no  means  free  from  d'lS^ 
culty.  In  a  large  business,  obviously  it  is  impossible  to  produce 
witnesses  to  testify  of  their  personal  knowledge  respecting  the  amount 
of  stock  on  hand,  or  to  the  purchases  and  sales  which  may  have  oc- 
curred during  a  long  period  of  time.  The  bookkeeper  cannot  ordinarily 
be  expected  to  testify  to  more  than  that  the  entries  made  by  him  are  cor- 
rect, according  to  the  facts  as  reported  to  him  in  the  regular  course  of 
business.  Such  information  must  necessarily  come  to  him  from  a 
varietj'  of  sources ;  and  to  verify  the  same,  except  in  the  most  impor- 
tant transactions,  in  a  large  business,  would  be  utterly  impossible. 
There  is  a  surprising  dearth  of  authority  on  the  question,  considering 
the  frequency  with  which  the  diflSculty  must  be  met  in  adjusting  losses 
under  similar  circumstances.  The  general  principles  of  the  law  of 
evidence  applicable  to  the  subject,  properly  understood,  will  furnish  a 
safe  guide.  One  of  the  most  familiar  rules  is  that  the  best  evidence  i  / 
the  nature  of  the  case  is  susceptible  of  must  be  produced.  1  Greenl.  Li 
Ev.  §  82.  From  the  ver}'  nature  of  the  case,  the  only  evidence  of  a 
definite  character  that  could  be  produced  was  such  as  could  he  given 
by  aid  of  the  books.    The  stock  of  goods  that  existed,  according  to 
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the  inventory  of  Februnry,  1891,  had  been  added  to  in  the  regular 
course  of  business  for  over  a  3*ear  and  a  half,  and  the  whole  had  been 
reduced  by  daily  sales  during  that  time.  The  multitude  of  transactions 
during  such  period,  of  goods  taken  in  and  sent  out,  could  not  be 
established  by  evidence  from  the  mouths  of  witnesses.  The  only 
.  evidence  that  existed  was  locked  up  in  the  books.  Such  being  the 
I  case,  upon  such  books  being  reasonabl}*  verified  as  connect  records  of 
the  daily  transactions  in  the  business  as  such  transactions  were  regu- 
larly reported  to  the  oflSce  to  be  recorded  in  such  books,  with  proof 
'  that  the  books  were  relied  upon  by  plaintiff  solely  as  a  repository  of 
the  facts  in  regard  to  the  business,  and  that  they  were  uniformly  found 
to  be  correctly  kept,  a  witness  who  had  occasion  to  refer  to  them  from 
time  to  time,  and  had  thereb}*,  and  througli  a  general  knowledge  of 
the  business,  been  convinced  of  their  correctness,  might  properly 
testify,  by  their  aid,  to  their  contents  as  facts,  without  having  personal 
knowledge  of  such  facts  independent  of  the  books,  and  without  ever 
having  had  any  other  knowledge  of  all  the  individual  transactions 
than  such  as  one  might  be  reasonably  expected  to  have  by  generally 
overseeing  a  business.  Such  evidence  would  not  be  conclusive  b3'  any 
means,  but  would  constitute  evidence  bearing  on  the  question  in  suit 
proper  to  be  submitted  to  the  jury  with  all  the  other  evidence  in  the 
case. 

This  is  within  the  spirit,  but  perhaps  goes  beyond  the  rule,  in 
Schettler  v.  JoneSy  20  Wis,  412,  Heed  v.  Jones ^  15  Wis.  40,  and  Sex- 
smith  V.  Janes ^  13  Wis.  565.  In  Reed  v.  Janes ^  Roberts,  who  was  pres- 
ent and  kept  the  books  part  of  the  time,  testified  as  to  the  correctness 
of  his  work,  though  he  had  no  personal  knowledge  other  than  that  the 
entries  were  in  accordance  with  the  facts  as  reported  to  him.  Jones, 
who  was  familiar  with  the  business  transactions  in  a  general  waj*,  and 
had  been  an  actor  in  many  of  such  transactions,  but  without  any 
present  remembrance  of  such  transactions  in  detail,  and  without  ever 
having  had  actual  knowledge  that  such  transactions  were  recorded  in 
accordance  with  the  facts,  was  allowed,  bj'  reference  to  the  books,  to 
testify  to  the  expenditure  of  money  as  there  recorded  in  numerous 
items.  The  court,  by  Mr.  Justice  Paine,  in  regard  to  such  evidence, 
said,  in  effect,  that  from  the  necessities  of  the  case  it  is  the  only  kind 
by  which  such  expenditures  can  be  substantiated ;  that  no  party  can 
produce  upon  the  stand  all  the  parties  necessar}-  to  speak  from  per- 
sonal knowledge  of  each  of  the  transactions  which  occur  in  a  large 
business,  and  it  is  not  within  the  power  of  human  memor}',  unaided, 
to  recollect  such  transactions  with  sufficient  accuracy  to  testify  to  them 
in  detail ;  that  the  most  that  can  be  done  is  for  persons  conducting 
business  to  keep  accurate  accounts ;  and,  where  such  accounts  are  not 
direct  evidence  between  the  parties,  they  may  be  used  as  memoranda 
to  aid  the  memory  of  witnesses  who  have  otherwise  actual  knowledge 
of  the  transactions  and  of  the  general  correctness  of  the  books.  We 
are  not  unmindful  of  the  force  of  the  words  used  by  Mr.  Justice  Paine, 
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^'  who  have  otherwise  actual  knowledge  of  the  transactions/'  and  that 
there  is  mach  in  most  of  the  cases  on  this  line  indicating  that  a  witness 
testifying  by  the  aid  of  the  books  must  at  some  time  have  had  actual 
knowledge  of  their  correctness,  or  of  the  transactions ;  but  when  the 
facts  in  Eeed  v.  Jones  are  istudied  it  will  be  seen  that  it  was  not  pre- 
tended that  the  witness  Jones,  who  testified  by  the  aid  of  the  books,  ever 
had  such  actual  knowledge.  The  most  that  can  be  said  is  that  he  had 
a  general  familiarity  with  the  business  as  it  was  transacted.  There 
is  nothing  to  show  that  an  inspection  of  the  books  refreshed  his 
memory  and  recalled  previous  actual  knowledge  of  such  transactions, 
or  that  he  at  any  time  knew  that  the  books  were  correct;  yet  his 
general  knowledge  was  such  as  to  satisfy  one,  ordinarily,  of  such 
correctness.  Where  a  person  is  engaged  in  and  has  general  knowl- 
edge of  an  extensive  business ;  has  personal  charge  of  it  much  of  the 
time ;  has  a  regular  system  by  which  all  the  transactions  go  to  the 
bookkeeper  to  be  there  recorded ;  and  is  in  the  habit,  from  time  to 
time,  of  referring  to  such  books  while  many  of  the  matters  of  which 
be  has  personal  knowledge  are  firesh  in  his  mind,  or  when,  though 
such  matters  are  forgotten,  an  examination  of  the  books  brings  back 
the  previous  knowledge  of  the  facts ;  and  where  such  books,  by  such 
use,  are  found  to  be  uniformly  correct,  and  are  further  shown  to  be 
correct  by  their  daily  use  in  settlements  with  customers,  —  on  proof 
of  such  facts,  together  with  evidence  by  the  bookkeeper  that  all  the 
transactions  were  correctly  recorded  by  him  as  they  were  reported  for 
that  purpose  from  day  to  day  in  due  course  of  business,  such  person 
may  testify,  by  their  aid,  to  the  transactions  recorded  on  such  books 
as  facts. 

Here  there  was  no  proper  foundation  laid  for  the  use  of  the  books. 
They  were  merely  produced  as  the  books  of  account  kept  in  the  busi- 
ness, and,  without  any  verification  whatever,  the  witnesses  were 
allowed  to  testify  respecting  their  contents.  There  is  no  rule  with 
which  we  are  familiar  that  warranted  the  admission  of  the  evidence 
under  the  circumstances.  It  was  prejudicial  error,  for  which  the 
judgment  must  be  reversed.  .  .  • 

By  the  Court,  —  The  Judgment  of  the  Superior  Court  is  reversed, 
and  the  cause  remanded  for  a  new  trial.^ 

^  Compare  Chic.  R.  Co.  r.  Province,  61  Miss.  288 ;  Adams  v.  Coulliard,  102  Mass. 
167,  178;  DonoYsn  v,  B.  &  M.  R.  R.,  158  Mass,  450;  Taylor,  Evidence,  9th  ed., 
Chamberlayne'a  note  to  eh.  7.  —  Ed. 
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(/.)  ENTRIES  AND  DECLAEATIONS  OF  THIRD  PARTIES  MADE 
IN  THE  REGULAR  COURSE  OF  DUTY  OR  BUSINESS.i 

COOPER  V.  MARSDEN. 

At  Nisi  Pricb.    1793. 

[Reported  I  Esp,  1.] 

Assumpsit  for  money  lent  and  advanced,  with  the  usnal  counts.  To 
prove  payment  of  a  draft  at  a  banker's,  a  clerk  of  the  banking  house 
was  called ;  who  produced  one  of  the  books  belonging  to  the  house, 
in  which  payment  of  the  draft  in  question  was  entered.  He  was  asked 
if  the  entry  was  in  his  own  handwriting.  He  said  not;  that  it  was 
the  handwnting  of  a  person  who  had  been  a  clerk  in  the  house  at  the 
time  when  the  drafb  was  mentioned  to  have  been  paid,  whose  hand- 
writing he  swore  it  was ;  but  that  that  clerk  was  then  gone  to  the  East 
Indies,  and  was  not  likely  to  return.  The  counsel  for  the  plaintiff 
objected  to  the  receiving  of  this  evidence,  the  entry  in  the  book  not 
being  in  the  handwriting  of  the  witness  himself.  For  the  defendant 
it  was  contended,  that  this  case  was  analogous  to  that  of  a  witness  to 
any  deed,  bond,  or  instrument  in  writing ;  in  which  case,  if  the  sub- 
scribing witness  is  abroad,  and  so  not  amenable  to  the  process  of  the 
court,  that  it  was  the  constant  practice  to  allow  the  proof  of  his  hand- 
writing as  sufficient  proof  of  the  execution  of  the  deed,  bond,  or 
instrument  to  which  his  name  was  so  subscribed. 

Lord  Kenton  said,  That  in  the  case  put  by  the  defendant's  coun- 
sel, it  was  the  practice  to  admit  the  proof  of  the  execution  of  deeds 
and  bonds,  by  proving  the  handwriting  of  the  subscribing  witness, 
where  it  appeared  that  he  was  abroad ;  but  that  that  was  the  case 
of  a  mere  instrumentary  witness,  and  could  not  govern  the  present : 
That  the  rule  of  evidence  was  clear,  that  entries  in  the  books  of 
bankers,  or  persons  keeping  books  respecting  their  trade  or  business, 
could  only  be  proved  by  the  clerks  who  had  made  the  entries,  inas- 
much as  they  might  give  some  material  evidence,  independent  of  the 
mere  entry  in  the  books,  from  having  some  acquaintance  with  the  deal- 
ings upon  which  the  entries  were  founded ;  whereas  a  mere  instrumen- 
tary witness  was  only  called  to  subscribe  his  name  in  evidence  onlj*  of 
the  execution  of  the  instrument  to  which  he  subscribed  it.  He  was 
therefore  of  opinion  that  the  evidence  offered  in  this  case  was  inad- 
missible ;   and  accordingly  rejected  it. 

Garrow  and  RusseU,  for  the  plaintiff. 

ErsJdnej  for  the  defendant. 

^  It  will  be  observed,  as  to  some  of  the  cases  under  the  last  head  and  under  this 
one,  that  they  may  be  put  under  either.    See  tuprc^  507  n.  —  Ed. 
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ScTTOH  ei  al.  y.  Grbgort  et  al.  Peake's  Add.  Cas.  150  (1797).  As- 
sampsit  against  the  drawers  of  a  bill  of  exchange  for  £930  accepted 
bat  not  paid.  A  witness  was  called,  who  proved  that  by  an  entry  in  a 
notary's  book  by  a  clerk  since  deceased,  it  appeared  that  this  bill  had 
been  presented.  Gibbs  objected  that  this  was  not  sufficient  evidence 
of  the  fact.  Lord  Kbxton  was  of  opinion  it  was,  and  instanced  the 
case  of  goods  sold  where  an  entry  by  a  person  deceased  had  been 
admitted.  Verdict  for  plairU^s* 


PEITT  V.  FAIBCLOUGH  etoL 

At  Nisi  Prius.    1812. 

[RtparUd  3  Camp,  305.] 

This  was  an  action  for  not  accounting  for  goods  sent  ont  by  the 
plaintiffs  from  London,  to  be  sold  on  commission  by  the  defendants  in 
the  West  Indies.  A  notice  was  served  upon  the  defendants  to  pro- 
duce  aU  the  letters  written  to  them  by  the  plaintiffs ;  and  a  letter  was 
given  in  evidence,  written  to  the  plaintiffs  by  the  defendants,  in  which 
they  acknowledge  the  receipt  of  a  letter  from  the  plaintiffs,  dated  18th 
December,  1807.  This  letter,  which  was  alleged  to  contain  a  copy  of 
the  invoice  of  the  goods,  together  with  directions  for  selling  them, 
being  called  for,  was  not  produced.  The  plaintiffs  then  proposed  to 
give  secondary  evidence  of  its  contents ;  and  with  this  view  called  one 
of  their  clerks,  who  swore  that  when  this  letter  was  written,  and  a  con- 
siderable time  before  and  after,  one  Forbes,  now  deceased,  was  enter- 
ing clerk  in  their  house ;  the  constant  course  of  business  was,  for  the 
senior  partner  to  write  all  the  letters ;  they  were  then  handed  over  to 
Forbes,  who  copied  them  in  the  letter-book,  and  immediately  after 
sent  them  off  by  the  post ;  the  witness  had  frequently  compared  the 
copies  so  taken  with  the  originals,  and  always  found  them  correct.  In 
the  book  which  was  produced  there  appeared  entered  in  the  hand- 
writing of  Forbes,  what  professed  to  be  a  copy  of  a  letter  fh>m  the 
plaintiffs  to  the  defendants,  dated  18th  December,  1807 ;  the  witness 
never  saw  the  original ;  but  he  had  no  doubt,  from  the  course  of  busi- 
ness, that  an  original  letter,  of  the  same  tenor  with  the  copy,  had  been 
written  by  the  senior  partner  of  the  house,  and  regularly  forwarded  to 
the  defendants  the  day  it  bore  date.  The  question  was,  Whether  the 
entry  in  the  letter-book  in  the  handwriting  of  Forbes  could,  under 
these  circumstances,  be  read  to  prove  the  contents  of  the  letter? 

Scarlett^  for  the  defendants,  insisted  that  the  entry  was  no  evidence 
without  previous  proof  that  a  letter,  of  which  it  was  a  correct  copy,  had 
been  written  and  regularly  sent  off  by  the  post 

Lord  Ellenborouoh.    The  rules  of  evidence  must  expand  accord* 
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ing  to  the  exigencies  of  society.  I  remember  the  innovation  of  re- 
ceiving evidence  of  the  handwriting  of  attesting  witnesses  abroad  to 
prove  the  execution  of  deeds.  This  entrj',  I  think,  is  reasonable  evi- 
dence to  prove  the  contents  of  the  letter  of  18th  December,  1807,  which 
the  defendants  acknowledge  they  received,  and  which  they  do  not  pro- 
duce upon  a  notice  for  that  purpose.  We  know  that  it  is  the  habit  of 
merchants  to  keep  such  a  book ;  and  a  witness  has  sworn  that  the 
book  in  question  was  kept  with  great  punctuality.  Therefore,  if  the 
entry  in  Forbes's  handwriting  were  not  admitted,  there  would  be  no 
way  in  which  the  most  careful  merchant  could  prove  the  contents  of  a 
letter  after  the  death  of  his  entering  clerk.  I  will  therefore  allow  the 
entry  to  be  read  as  prima  fade  evidence,  and  the  defendants  maj' 
rebut  it  by  producing  the  original. 

The  plaintiffs  had  a  verdict ^ 
Cfarrowj  S.  6.,  and  Marryat,  for  the  plaintiff. 


CHAMBERS  v.  BERNASCONI   eC  al. 

Exchequer.    1831. 

[Reported  1  C,  i- J.  451.] 

Assumpsit  for  money  had  and  received,  brought  by  the  plaintiff 
against  his  assignees,  to  try  the  validity  of  a  commission  of  bankrupt 
against  him.  The  cause  was  tried  before  Lord  Lyndhurst,  C.  B.,  at 
the  sittings  after  last  Hilary  Term.  The  principal  question  at  the  trial 
was,  whether  the  plaintiff  had  committed  an  act  of  bankruptcy ;  and 
this  question  mainly  turned  upon  the  place  where  an  arrest  of  the  plain- 
tiff on  the  9th  of  November,  1825,  had  taken  place ;  the  evidence  for 
the  defendants  showing  that  the  arrest  took  place  at  Paddington,  and 
the  witnesses  for  the  plaintiff  proving  that  it  took  place  in  South  Mol- 
ton  Street.  The  defendants  called  a  witness  of  the  name  of  Brett,  who 
stated  that  in  1825  he  was  the  assistant  of  a  sheriff's  officer  (since  de- 
ceased), of  the  name  of  Wright ;  and  that  he  and  Wright  went  to  the 
plaintiff^s  cottage  at  Paddington  on  the  9th  of  November  in  that  year, 
in  order  to  arrest  the  plaintiff;  that  a  servant  of  the  plaintifl*s  denied 
that  he  was  at  home ;  but  that  the  witness  and  Wright  insisted  on 
searching  the  cottage,  and  arrested  the  plaintiff  there.  For  the  plain- 
tiff evidence  was  given  to  show  that  he  was  only  arrested  once,  on  the 
9th  of  November,  1825,  and  that  such  arrest  took  place  in  South  Mol- 
ton  Street.  Mr.  Birchall,  the  deputy  under-sheriff  of  Middlesex,  was 
called,  and  he  produced  a  certificate  signed  by  Wright,  the  officer,  and 
sent  in  by  him  to  the  sheriff's  office,  and  there  filed,  of  which  the  fol- 

^  And  BO  Hagedom  v,  Reid,  8  Oamp.  877  (1813),  and  Champneys  v.  Peck,  1  Stark. 
826  (1816).  —  £o. 
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lowing  is  a  copy:  '^  9th  November,  1825.  Arrecrted  Abraham  Henry 
Chambers  the  elder,  in  South  Molton  Street,  at  the  suit  of  William 
Brereton.  Thomas  Wright."  Mr.  Birchall  stated  in  his  evidence  at 
the  trial  that  the  officers  are  always  required  to  give  in  such  certificates 
immediately  after  the  caption ;  that  the  certificates  are  the  foundation 
for  the  return  of  the  writs ;  that  the  ofiScers  are  charged  by  their  certifi- 
cates of  the  caption ;  and  that  they  are  required  to  insert  in  the  certifi- 
cates the  place  of  arrest^  At  the  trial  the  certificate  in  question  was 
offered  in  evidence  for  the  plaintiff,  and  was  objected  to  by  the  defend- 
ant's counsel,  who  contended  that  it  was  not  a  document  against  the 
interest  of  the  party  making  it ;  and  that,  at  all  events,  though  it  might 
be  evidence  of  the  arrest,  it  was  not  evidence  of  the  place  where  that 
arrest  was  made.  The  evidence  was  received,  and  the  plaintiff  had  a 
verdict.  Sir  James  Scarlett  obtained  a  rule  for  a  new  trial,  on  the 
ground  (amongst  others,  on  which  the  decision  of  the  court  did  not  pro- 
ceed), that  this  certificate  had  been  impro[>erly  received  in  evidence. 

CampbeUj  FoUetC^  and  SuU,  showed  cause. 

Sir  James  Scarlett^  Pollock^  and  Hutchinson^  contra. 

Lord  Ltndhvbst,  C.  B.  Confining  myself  to  the  question,  whether 
the  memorandum  of  Wright  was  properly*  received  in  evidence,  I  am  of 
opinion  that  the  i^eception  of  such  evidence  goes  much  beyond  any  of  the 
cases  on  this  subject.  We  think  the  question  of  so  much  importance  that 
we  wish  the  parties  to  have  an  opportunity  of  putting  it  on  the  record. 

Batlet,  B.  I  am  entirely  of  the  same  opinion.  I  doubt,  even  sup- 
posing that  this  paper  were  receivable  at  all,  whether  it  was  receivable 
to  prove  the  place  where  the  arrest  happened.  It  may  be  the  duty  of 
the  sheriff's  oflicer  to  make  a  return  to  the  sheriff  that  he  has  made  the 
arrest ;  but  it  is  not  a  necessary  part  of  that  duty  that  he  should  state 
the  particular  place  of  the  arrest  Seeing  the  length  to  which  such  evi- 
dence would  go  if  admissible  to  prove  every  matter  which  the  oflScer 
may  take  upon  himself  to  state  on  his  return,  my  present  impression  is 
that  the  return  is  not  evidence  as  to  the  place  of  the  arrest ;  and  indeed 
that  the  return  was  not  receivable  in  evidence  at  alL  The  principle 
acted  upon  in  the  cases  of  Doe  v.  Bobson^  15  East,  38,  Higham  v.  Ridg* 
vxjtiy,  10  East,  109,  and  MtddletonY.  MeUon,  10  B.  &  C.  317,  was,  that  it 
was  against  the  interest  of  the  party  to  make  the  statement  at  the  time 
of  making  it.  Now  I  cannot  see  how  the  statement  in  the  present  case 
was  against  the  interest  of  the  oflScer.  He  had  a  duty  to  perform,  and 
the  effect  of  what  he  says  is  only  this:  *'I  have  done  my  duty."  I 
think  therefore  that  the  statement  in  qnestion  does  not  fall  within  the 
principle  upon  which  the  class  of  cases  which  has  been  referred  to  were 
decided. 

6 ARROW,  B.,  concurred. 

1  In  the  conrne  of  the  Argnroenl,  Mr.  Birchall  informed  the  conrt  that  at  the  trial 
hiii  attention  had  l«en  directed  to  the  practice  of  the  aheriflTs  office  at  that  time,  and 
that  he  thought  that  in  1825  the  practice  of  requiring  the  officer  to  make  a  return  of 
thi'  place  of  the  arrest  had  not  bera  adopted. 
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BoLLAND,  B.  From  the  commencement  of  the  argument,  it  Btrack 
me  that  this  statement  could  not  be  evidence.  I  have  always  consid- 
ered the  cases  which  have  been  alluded  to,  as  carrying  the  doctrine  too 
far,  and  I  should  be  very  sorry  to  give  any  opinion  which  might  have 
the  effect  of  carrying  it  further.  Bule/or  new  trial  abaolute. 


DOE  d.  PATTESHALL  v.  TURFORD- 

King's  Bench.    1832. 

[Reported  3  B,  j-  Ad,  890.] 

Ejectment.  At  the  trial  before  Littledale,  J.,  at  the  Hereford  As- 
sizes, 1832,  it  appeared  that  the  defendant  was  tenant  from  year  to 
year  to  the  lessor  of  the  plaintiff ;  that  on  the  18th  of  July,  the  lessor 
of  the  plaintiff  had  instructed  Mr.  Bellamy,  who  was  then  in  partnership 
with  Mr.  William  Patteshall,  to  give  the  defendant  notice  to  quit  at  the 
following  Candlemas ;  that  Bellamy,  on  the  19th  of  July,  told  his  part- 
ner William  Patteshall,  who  usually'  mani^ed  the  business  of  the  lessor 
of  the  plaintiff,  of  the  instructions  which  he  had  received ;  that  the  latter 
prepared  three  notices  to  quit  (two  of  them  being  to  be  served  on  other 
persons)  and  as  many  duplicates ;  that  he  went  out,  and  returned  in 
the  evening,  and  delivered  to  Mr.  Bellamy  three  duplicate  notices  (one 
of  which  was  a  duplicate  of  the  notice  to  the  defendant)  indorsed  by 
him,  Patteshall.  It  was  proved  that  the  other  notices  to  quit  had  been 
delivered  by  Patteshall  to  the  tenants  for  whom  they  were  intended. 
Tiie  defendant,  after  the  19th  of  July,  requested  Mr.  Bellamy  that  he 
might  not  be  compelled  to  quit.  It  was  proved  by  Mr.  Bellamy  to  have 
been  the  invariable  practice  for  their  clerks,  who  usually  served  the 
notices  to  quit,  to  indorse  on  a  duplicate  of  such  notice  a  memorandum 
of  the  fact  and  time  of  service.  The  duplicate  in  question  was  so  in- 
dorsed. Mr.  Patteshall  himself  had  never,  to  the  knowledge  of  Mr. 
Bellamy,  served  any  other  notices  than  these  three.  Mr.  Patteshall 
died  on  the  26th  of  February,  1832.  It  was  objected,  that  the  indorse- 
ment on  the  copy  of  the  notice  to  quit  in  the  handwriting  of  Patteshall 
was  not,  after  his  death,  admissible  evidence  of  the  delivery  of  the  no- 
tice to  the  defendant.  The  learned  Judge  received  the  evidence,  but 
reserved  liberty  to  the  defendant  to  move  to  enter  a  nonsuit  if  the 
court  should  be  of  opinion  that  it  ought  not  to  have  been  admitted. 
A  rule  nisi  having  been  obtained  for  that  purpose, 

Campbell  and  It.  V.  Richards^  now  showed  cause.    MauJe^  contra. 

Lord  Tenterden,  C.  J.  I  am  of  opinion  that  the  evidence  was 
properly  received.  I  take  it  to  be  proved  that  the  practice  in  Mcssre. 
Bellamy,  and  Patteshall's  office  was,  that  any  person  who  undertook  to 
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serve  a  notice  to  quit,  indorsed  on  the  duplicate,  at  the  time  of  the 
sei*vice,  the  fact  of  his  having  served  the  original.  Notices  to  quit 
were  usually  served  by  the  clerks,  and  not  by  the  principals;  but  a 
principal  might  occasionally  serve  such  a  notice,  and  we  must  assume 
that  when  a  principal  served  the  notice,  he  would  do  what  he  required 
his  clerk  to  do.  Now,  here  it  is  proved  that  Patteshall  took  the  notice 
with  him  when  he  went  out,  and  that  the  indorsement  on  it  is  in  his 
handwriting.  Then  the  indorsement,  having  been  made  in  the  dis- 
charge of  his  duty,  was,  according  to  the  authorities  cited,  admissible 
evidence  of  the  fact  of  the  service  of  the  original. 

LrrTLRDALE,  J.  According  to  the  testimony  of  Bellamy,  the  prac- 
tice  of  the  office  was  for  every  clerk,  at  the  time  of  serving  a  notice,  to 
indorse  on  a  duplicate  a  memorandum  of  that  fact.  If  the  notice  in 
question  had  been  served  by  a  deceased  clerk,  his  indorsement  on  the 
duplicate,  coupled  with  proof  of  the  practice  of  the  office,  would  have 
been  sufficient  evidence  of  the  service.  Then  the  next  question  is, 
whether,  Patteshall  having  served  it  himself,  his  indorsement  is  tanta-  • 
mount  to  a  clerk's.  I  think  it  is ;  for  it  must  be  assumed  that  he 
would  do  what  he  required  his  clerk  to  do.  Here  Patteshall  took  out 
the  notices :  his  going  out  and  delivering  two  of  the  notices  is  proved ; 
and  the  indorsement  on  this  duplicate  must  have  been  contemporaneous 
with  the  fact  of  service ;  for  Bellamy  says,  that  on  that  night  or  the 
next  morning  Patteshall  delivered  to  him  the  duplicates,  and  that  all 
these  were  indorsed  by  him. 

Parks,  J.  I  am  also  of  opinion  that  this  rule  ought  to  be  dis- 
charged. The  only  question  in  the  case  is,  whether  the  entry  made 
by  Mr.  Patteshall  was  admissible  in  evidence,  and  I  think  it  was,  not 
on  the  ground  that  it  was  an  entry  against  his  own  interest,  but  because 
the  fact  that  such  an  entry  was  made  at  the  time  of  his  return  from  his 
journey,  was  one  of  the  chain  of  facts  (there  are  many  others)  from 
which  the  delivery  of  the  notice  to  quit  might  lawfully  be  inferred. 
That  delivery  might  be  proved  by  direct  evidence,  as  by  the  testimony 
of  the  person  who  made  it,  or  saw  it  made ;  it  might  be  proved  also 
by  circumstantial  evidence,  as  many  facts  ordinarily  are  which  are  of 
much  greater  importance  to  the  interests  of  mankind,  and  followed  by 
much  more  serious  consequences.  In  this  point  of  view,  it  is  not  the 
matter  contained  in  the  written  entry  simply  which  is  admissible,  but 
the  fact  that  an  entry  containing  such  matter  was  made  at  the  time  it 
purports  to  bear  date,  and  when  in  the  ordinary  course  of  business  If 
such  an  entry  would  be  made  if  the  principal  fact  to  be  proved  had 
really  taken  place.  The  making  of  that  written  contemporaneous 
memorandum  is  one  circumstance ;  the  request  by  the  lessor  of  the 
plaintiff  to  Mr.  Bellamy  to  give  the  notice  to  quit,  the  subsequent 
communication  by  Bellamy  to  Patteshall,  his  departure  and  return, 
when  the  entry  was  made,  the  actual  delivery  of  other  notices  to  quit 
to  other  tenants  taken  out  at  the  same  time,  the  defendant's  request 
that  he  might  not  be  obliged  to  quit,  are  other  circumstances,  which, 
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coupled  with  the  proof  of  the  practice  in  the  office,  lead  to  an  infer- 
ence, beyond  all  reasonable  doubt,  that  the  notice  in  question  was 
delivered  at  the  time  stated  in  the  memorandum.  The  learned  counsel 
for  the  defendant  has  contended  that  an  entry  is  to  be  received  in  two 
cases  only :  first,  where  it  is  an  admission  against  the  interest  of  a 
deceased  party  who  makes  it ;  and,secondly,  where  it  is  one  of  a  chain 
or  combination  of  facts,  and  the  proof  of  one  raises  a  presumption  that 
another  has  taken  place :  but  it  is  contended  that  the  facts  here  do  not 
fall  within  the  latter  branch  of  the  rule,  because  Mr.  Patteshall  who 
served  the  notice  was  not  shown  to  have  been  in  the  habit  of  serving 
notices.  I  agree  in  the  rule  as  laid  down,  but  I  think  that,  in  the 
second  case,  a  necessary  and  invariable  connection  of  facts  is  not 
required ;  it  is  enough  if  one  fact  is  ordinarily  and  usually  connected 
with  the  other :  and  it  appears  to  me  that  the  present  case  is  not,  in 
its  circumstances,  an  exception  to  that  part  of  the  rule.  It  was 
proved  to  be  the  ordinary  course  of  this  office  that  when  notices  to 
•  quit  were  served,  indorsements  like  that  in  question  were  made ;  and 
it  is  to  be  presumed  that  Mr.  Patteshall,  one  of  the  principals,  observed 
the  rule  of  the  office  as  well  as  the  clerks.  It  is  to  be  observed,  that 
in  the  case  of  an  entry  falling  under  the  first  head  of  the  rule,  as  being 
an  admission  against  interest,  proof  of  the  handwriting  of  the  party, 
and  his  death,  is  enough  to  authorize  its  reception ;  at  whatever  time 
it  was  made  it  is  admissible ;  but  in  the  other  case  it  is  essential  to 
prove  that  it  was  made  at  the  time  it  purports  to  bear  date ;  it  must 
be  a  contemporaneous  entr}'.  It  is  on  the  ground  above  stated,  as  I 
conceive,  that  similar  evidence  was  received  in  Lord  Torrington^s  Casey 

1  Salk.  285  ;  2  Ld.  Raym.  873 ;  PriU  v.  Fairdough,  3  Campb.  805 ; 
Hagedom  v.  -Betd,  3  Campb.  379 ;  Ohampneys  v.  Pecky  1  Stark.  N.  P.  C. 
404  ;  Pitman  v.  Maddox^  2  Salk.  69,  and  others  of  the  same  nature. 

Taunton,  J.  I  am  of  the  same  opinion.  A  minute  in  writing  like 
the  present,  made  at  the  time  when  the  fact  it  records  took  place,  by  a 
P(  person  since  deceased,  in  the  ordinary  course  of  his  business,  corrobo- 
rated  by  other  circumstances  wbicti  render  it  probable  that  that  fact 
occuiTed,  is  admissible  in  evidence.  Those  corroborating  circum- 
stances must  be  proved ;  and  here  many  such  circumstances  did  appear. 
The  principle  is  established  by  Price  v.  Lord  Torrington^  1  Salk.  285 ; 

2  Ld.  Raym.  873,  and  other  cases  which  have  been  referred  to.  It 
may  be  said  that  these  were  mere  Nisi  Prius  decisions ;  but  in  Evans 
V.  LakCy  Bull.  N.  P.  282,  which  was  a  trial  at  bar,  the  question  was, 
whether  eight  parcels  of  Hudson's  Ba}'  stock  were  bought  in  the  name 
of  Mr.  Lake  on  his  own  account,  or  in  trust  for  Sir  Stephen  Evans. 
To  prove  the  latter  of  these  positions,  the  assignees  of  Sir  Stephen 
£vans,  who  were  the  plaintiffs,  first  showed  that  there  was  no  entry  in 
the  books  of  Mr.  Lake  relating  to  this  transaction ;  they  then  produced 
receipts  in  the  possession  of  Sir  S.  Evans  for  the  payment  of  part  of 
the  stock,  and  on  the  back  of  the  receipts  there  was  a  reference  in  the 
handwriting  of  Sir  Stephen's  book-keeper,  since  deceased,  to  a  certain 
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shop-book  of  Sir  Stephen.  Upon  this,  the  question  was,  whether  the 
book  so  referred  to,  in  which  was  an  entry  of  the  paj^ment  of  money 
for  the  whole  of  the  stock,  should  be  read.  And  the  Court  of  King's 
Bench,  upon  the  trial,  admitted  the  entry,  not  only  as  to  the  part 
mentioned  in  the  receipts,  but  also  as  to  the  remainder  of  the  stock  in 
the  hands  of  Mr.  Lake's  son.  BtUe  discharged. 


Chambebs  v.  Bcrnascoki,  1  Cr.  M.  &  B.  847  (1834).^ — In  the 
Exchequer  Chamber.  Error  on  a  bill  of  exceptions.  The  Attorney- 
OenercU  (Campbell),  for  the  plaintiff.    Sir  James  Scarlett^  contra. 

The  judgment  of  the  court  was  now  delivered  by  Lord  Dekman, 
C.  J.  — >  This  action  was  brought  by  a  person  who  had  been  declared  a 
bankrupt  against  his  assignees  for  the  purpose  of  disputing  the  validity 
of  his  commission.  On  the  trial  it  became  necessary  to  inquire  whether 
the  plaintiff  had  been  arrested  in  a  particular  place  (South  Molton 
Street),  on  the  9th  of  November,  1825,  by  one  Wright,  a  sheriff's  officer, 
who  died  before  the  trial,  accompanied  by  a  person  named  Brett.  To 
prove  that  the  plaintiff  had  been  so  arrested  he  tendered  evidence  of 
two  descriptions,  both  of  which  the  Chief  Baron  refused  to  receive ;  a 
bill  of  exceptions  was  thereupon  tendered,  and  the  question  was  argued 
on  the  9th  of  May  before  this  Court  of  Error.  ...  To  prove  the  same 
fact,  the  plaintiff  tendered  a  certificate,  written  and  signed  by  Wright, 
the  deceased  sheriff's  officer  before  mentioned,  stating  in  terms  that  he 
arrested  the  plaintiff  on  the  day  in  question  in  South  Molton  Street,  at 
the  suit  of  one  Brereton.  The  tender  of  this  certificate  was  preceded 
by  proof,  that  it  was  part  of  the  course  of  the  office  of  the  sheriff  of 
Middlesex  to  require  a  return  in  writing  of  the  arrest  and  of  the  place 
where  it  is  made,  under  the  hand  of  the  officer  making  it;  that  the 
certificate  tendered  was  annexed  to  the  writ  issued  against  the  plaintiff 
on  the  8th  of  November,  1825,  at  the  suit  of  Brereton,  of  which  writ 
Wright  had  the  execution.  The  under-sheriff  also  proved  that  he  could 
not  return  a  defendant  not  arrested,  when  he  had  got  a  similar  certifi- 
cate of  arrest.  The  writ  and  certificate  were  produced  b}'  the  under- 
sheriff.  Whether  the  certificate  is  evidence  of  the  arrest  having  been 
made  at  the  place  named  in  it  is  the  question  which  we  are  now  to 
decide.  The  ground  on  which  the  Attorney-General  first  rested  his 
argument  for  the  plaiutiff  in  error  was  not  much  relied  on  b}'  him,  viz., 
that  the  certificate  was  an  admission  against  the  interest  of  the  painty 
making  it,  because  it  renders  him  liable  for  the  body  arrested.  He 
had  recourse  to  a  much  broader  principle,  and  laid  it  down  as  a  rule, 
that  an  entry  written  by  a  person  deceased  in  the  course  of  his  duty, 
where  he  had  no  interest  in  stating  an  untruth,  is  to  be  received  as 
proof  of  the  fact  stated  in  the  entry,  and  of  every  circumstance  therein 

1  For  this  case  after  former  trial,  supra,  p.  M6.  —  En. 
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described,  which  would  naturally  accompan}'  the  fact  itself.  The  dis- 
cussion of  this  point  involved  the  general  principles  of  evidence ;  and 
a  long  list  of  cases,  determined  by  judges  of  the  highest  authority,  from 
that  of  Price  v.  Lord  Tinringtony  before  Holt,  0.  J.,  to  Doed.FaUes- 
hall  v.  Turford,  recently  decided  by  Lord  Tenterden,  3  B.  &  Ad. 
864,  and  the  Court  of  King's  Bench,  was  cited.  After  carefully  con- 
sidering, however,  all  that  was  argued,  we  do  not  find  it  necessary*,  and 
therefore  think  it  would  not  be  proper,  to  enter  upon  that  extensive 
argument;  for  as  all  the  terms  of  the  legal  proposition  above  laid 
down  are  manifestly  essential  to  render  the  certificate  admissible,  •  if 
any  one  of  them  fails,  the  plaintiff  in  error  cannot  succeed ;  and  we  are 
all  of  opinion  that  whatever  effect  may  be  due  to  au  entry  made  in  the 
course  of  any  ofilce  reporting  facts  necessary  to  the  performance  of  a 
duty,  the  statement  of  other  circumstances,  however  naturally  they  may 
be  thought  to  find  a  place  in  the  narrative,  is  no  proof  of  those  circum- 
stances. Admitting  then,  for  the  sake  of  argument,  that  the  entry 
tendered  was  evidence  of  the  fact,  and  even  of  the  day  when  the  arrest 
was  made  (both  which  facts  it  might  be  necessary  for  the  ofidcer  to 
make  known  to  his  principal),  we  are  all  clearly  of  opinion  that  it  is 
not  admissible  to  prove  in  what  particular  spot  within  the  bailiwick  the 
caption  took  place,  that  circumstance  being  merely  collateral  to  the 
duty  done.  Judgment  far  the  defendajUs, 
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[Reported  1  Bing.  N.  C.  649.] 

In  an  action  on  a  bill  of  exchange  drawn  by  the  defendant,  accepted 
by  Wheeler,  and  indorsed  by  the  defendant  to  the  plaintiff,  a  notary's 
clerk  stated  at  the  trial,  that  when  the  bill  became  due  on  Saturday, 
the  8th  of  June,  1833,  it  was  left  by  the  plaintiff  with  the  notary,  to 
demand  paj'ment.  A  copy  of  the  bill  was  made  in  a  book  kept  by  the 
notary  for  that  purpose,  and  Manning,  one  of  his  clerks,  now  dead, 
went  out  about  seven  in  the  evening  to  demand  payment  of  the  ac- 
ceptor ;  in  a  short  time  Manning  returned,  and  in  the  margin  of  the 
book  containing  the  copy  of  the  bill,  wrote  by  the  side  of  the  copy  of 
the  bill,  "no  effects."  This  entry  was  produced  at  the  trial,  and 
proved  to  be  in  Manning's  handwriting.  Another  clerk  made  a  similar 
entry,  from  Manning's  dictation,  in  a  separate  book  which  contained 
the  protest  for  non-payment.  All  this  was  done  in  the  regular  course 
of  the  notary's  business.  ...  A  verdict  was  taken  for  the  plaintiff,  with 
leave  for  the  defendant  to  move  .to  set  it  aside  and  enter  a  nonsuit  on 
these  grounds.     Ilamfrey  having  obtained  a  rule  nisi  accordingly, 
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JBompaSy  Serjt,  and  Hoggins^  who  showed  cause,  relied  on  Doe  d. 
PatteshaU  y.  Tur/ord^  3  Barn.  &  Adol.  890.  .  .  . 

£elly  and  Humfrty^  contra,  contended  that  an  entry  such  as  the 
present  ^*  is  to  be  received  in  two  cases  only :  first,  where  it  is  an  ad- 
mission against  the  interest  of  a  deceased  party  who  makes  ilT;  and, 
secondl}',  where  it  is  one  of  a  chain  or  combination  of  facts,  and  the 
proof  of  one  raises  a  presumption  that  another  has  taken  place."  Which 
was  the  rule  acceded  to  by  Parke,  J.,  in  Dot  v.  Tur/ord.  .  .  . 

TiNDAL,  G.  J.  ...  As  to  the  first  point,  which  is  of  considerable  im- 
portance, we  think  the  evidence  in  question  was  admissible ;  and  we 
think  it  admissible  on  the  ground  that  it  was  an  entry  made  at  the  time 
of  the  transaction,  and  made  in  the  usual  course  and  routine  of  business 
by  a  person  who  had  no  interest  to  misstate  what  had  occurred.     If 
there  were  any  doubt  whether  it  were  made  at  the  time  of  the  trans- 
action, the  case  ought  to  go  down  to  trial  again ;  but  according  to 
my  impression  of  the  testimony  in  the  cause,  the  entry  was  made  at  the 
time ;  had  any  ambiguity  existed  on  that  head,  a  single  question  to  the 
witness,  on  cross-examination,  would  have  cleared  it  up.    I  give  my 
opinion,  therefore,  on  the  assumption  that  the  entry  was  made  at  the 
time.    And  this  does  not  carry  the  law  farther  than  the  principle  estab- 
lished in  Doe  d.  Patteshaily.  Turford.    There,  it  was  the  usual  course 
of  practice  in  an  attorney's  office  for  the  clerks  to  serve  notices  to  quit 
on  tenants,  and  to  indorse  on  duplicates  of  such  notices  the  fact  and 
time  of  service:  on  one  occasion,  the  attorney  himself  prepared  a 
notice  to  quit  to  serve  on  a  tenant,  took  it  out  with  him  together  with 
two  others  prepared  at  the  same  time,  and  returned  to  his  oflSce  in  the 
evening,  having  indorsed  on  the  duplicate  of  each  notice  a  memorandum 
of  service  on  the  tenant ;  two  of  them  were  proved  to  have  been  deliv- 
ered by  him  on  that  occasion ;  and  it  was  held,  on  the  trial  of  an  eject- 
ment, after  the  attorney's  death,  that  the  indorsement  so  made  by  him 
was  admissible  evidence  to  prove  the  service  of  the  third  notice.     In 
the  present  case  it  was  the  duty  of  the  notary's  clerk  to  present  bills 
for  payment  on  the  evening  of  the  day  when  payment  was  demandablc. 
After  going  out  with  the  bill  for  the  purpose  of  presentment,  he  returns 
and  makes  an  entry  in  the  margin  of  the  book  in  which  a  copy  of  the 
bill  had  been  made  upon  its  being  left  at  the  notary's  for  the  purpose 
of  presentment.    This  was  all  in  the  ordinar}^  course  of  business.    Tfie 
clerk  had  no  interest  to  make  a  false  entry ;  if  he  had  any  interest,  it 
was  rather  to  make  a  true  entry :  it  is  easier  to  state  what  is  true  than 
what  is  false ;  the  process  of  invention  implies  trouble,  in  such  a  case 
unnecessarily  incurred ;  and  a  false  entry  would  be  likelj'  to  bring  him 
into  disgrace  with  his  employer.    Again,  the  book  in  which  the  entry 
was  made  was  open  to  all  the  clerks  in  the  office,  so  that  an  entry  if 
false  would  be  ex|>osed  to  speedy  discovery.     The  entry  being  thus 
prima  facie  consistent  with  truth,  there  are  many  accompanying  cir- 
cumstances which  tend  to  confirm  its  correctness ;  and  the  letter  ad- 
dressed to  the  holder  on  Monday  to  apprise  him  of  the  presentment 
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and  dishoDor  of  the  bill  is  a  link  in  the  chain  which  gives  consistency 
to  the  whole.  It  has  been  argued  that  the  decision  in  Doe  v.  Turford 
can  only  be  supported  on  the  supposition  that  no  other  evidence  could 
have  been  given  but  that  which  was  received.  But  that  is  caiTjing  the 
case  farther  than  the  facts  warrant ;  for  there  might  have  been  per* 
sons  present  when  the  notice  was  served.  In  the  present  case,  it  would 
operate  as  a  great  hardship  to  require  the  testimony  of  the  persons 
who  might  have  been  present.  The  clerk  who  presented  the  bill  could 
scarcely,  at  the  distance  of  two  years,  point  out  who  it  was  that  an- 
swered his  application ;  and  if  it  were  necessary  to  call  all  the  persons 
who  resided  at  the  place  of  presentment,  the  expense  and  inconvenience 
would  be  enormous.  The  rejection  of  the  evidence  which  has  been  re- 
ceived would  be  a  great  injury  to  the  commercial  classes,  by  casting  an 
unnecessary  difficulty  on  the  holders  of  bills  of  exchange. 

Park,  J.  I  am  of  the  same  opinion.  We  should  occasion  great 
alarm  if  we  were  to  reverse  all  the  decisions  which  have  been  referred 
to  on  this  point.  I  go  along  with  the  observations  of  Mr.  Justice 
James  Parke,  in  Doe  v.  Turford^  where  he  puts  the  reception  of 
entries  made  in  the  usual  coitrse  of  business,  on  the  ground  that  the 
party  made  the  entry  at  the  time.  The  book  here  has  all  the  appear- 
ance  of  exactitude ;  and  the  whole  proceeding  was  but  one  act  The 
clerk  goes  out ;  returns ;  and  makes  the  entry  at  once :  and  Parke,  J., 
says :  ^'  It  is  to  be  observed,  that  in  the  case  of  an  entry  falling  under 
the  first  head  of  the  rule,  as  being  an  admission  against  interest,  proof 
of  the  handwriting  of  the  party  and  his  death  are  enough  to  authorize 
its  i-eception ;  at  whatever  time  it  was  made  it  is  admissible :  but  in 
the  other  case  it  is  essential  to  prove  that  it  was  made  at  the  time  it 
purports  to  bear  date ;  it  must  be  a  contemporaneous  entry.  It  would 
occasion  an  enormous  expense  to  call  all  the  peraons  who  might  have 
been  at  the  place  when  the  presentment  was  made.  The  decision  in 
Chambers  v.  Demasconi  turned  on  the  circumstance  that  the  sheriflTs 
officer  was  going  beyond  the  sphere  of  his  duty  when  he  made  an  entry 
of  the  place  of  arrest,  and  that  such  an  entry  therefore  had  no  claim  to 
be  received  as  evidence  of  that  fact  If  we  were  to  accede  to  the  argu- 
ment for  the  defendant,  we  should  overrule  all  the  cases  on  the  subject 
for  the  last  fifty  years. 

Gaselee,  J.  I  am  of  the  same  opinion.  If  only  the  entry  made  by 
Manning  had  been  produced,  it  would  have  been  more  trustworthy  evi- 
dence than  the  mere  recollection  of  persons  who  might  have  been  pres- 
ent ;  but  the  entry  is  one  of  a  chain  of  circumstances  each  confirmatory 
of  the  other,  and  therefore  the  reception  of  the  evidence  was  correct 
according  to  the  principle  laid  down  in  Doe  v.  Turford, 

RuU  discharged. 

BosANQUET,  J.,  was  absent,  in  his  capacity  of  commissioner  of  the 
great  seaL 
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Thx  Queen  v.  The  Inhabitants  of  Wobtb,  4  Q.  B.  132  (1843).  —On  appeal 
against  an  order  of  jostioes  removing  William  Worsell  and  bis  wife  and  children  from 
the  pariah  of  Worth  in  Sussex  to  the  parish  of  Home  in  Surrey,  the  sessions  quashed 
the  order,  subject  to  the  opinion  of  this  court  upon  the  following  case :  The  respond- 
ents had  removed  the  pauper  and  his  family  upon  a  settlement  obtained  in  the  appel- 
lant parish  by  hiring  and  service  for  a  year  with  one  Thomas  Booker  in  1821.  The 
appellants  admitted  the  settlement  upon  the  hearing  of  the  appeal,  and  relied  upon  a 
subsequent  settlement,  alleged  in  the  grounds  of  appeal  to  have  been  gained  in  the 
respondent  parish  by  hiring  and  service  for  a  year  witli  one  Thomas  Stone  in  or  about 
1824.  .  .  .  For  the  purpose  of  rebutting  this  evidence,  and  showing  that  no  such  con- 
tract of  hiring  and  service  for  a  year  in  fact  took  place,  the  respondents  called  Mrs. 
Amelia  Creasy,  daughter  of  Mr.  Stone,  who  proved  that  her  father  died  in  1827,  that 
he  carried  on  the  business  of  a  farmer  at  the  farm  in  question  for  upwards  of  twenty 
years,  that  in  the  course  of  his  business  he  was  in  the  habit  of  hiring  farm  servants,  and 
that  his  practice  was  when  he  did  so  to  make  an  entry  of  the  time  and  terms  of  such 
hiring  in  a  niemorandum-book  kept  by  him  for  that  purpose,  which  memorandum -book 
was  returned  with  the  present  case.  This  book,  which  had  been  in  the  custody  of 
Mrs.  A.  Creasy  from  the  time  of  her  father's  decease,  was  then  produced  and  tendered 
in  evidence  by  the  respondents,  but  objected  to  on  the  part  of  the  spigelian ts.  It  con- 
tained, amongst  numerous  minutes  of  the  time  and  terms  of  hiring  of  farm  servants, 
many  such  being  for  the  year,  and  of  payments  made  to  them  in  respect  of  their  ser- 
rices,  the  following  entries  with  reference  to  the  hiring  and  service  of  the  pauper, 
proved  to  be  in  the  handwriting  of  Mr.  Stone ;  but  the  witness  was  not  present  when  \ 
the  entries  were  made  :  "  April  4th,  1824.  W.  Worsell  came;  and  to  have  for  the  I 
half  year  40f.  September  29th.  Paid  this  £2.  October  27th.  Ditto  came  again,  I 
and  to  have  Is.  per  week :  to  March  25th,  1825,  is  21  weeks  two  days  :  £1  It.  6d, 
25th.  Paid  this."  The  sessions  rejected  this  evidence,  and  quashed  the  order  of  re- 
moval, subject  to  the  opinion  of  the  court  upon  the  question,  whether  the  memorandum- 
book  containing  the  above  entries  was  admissible  for  the  respondents  or  not.  If  the 
court  should  be  of  opinion  that  it  was,  the  appeal  was  to  be  sent  back  to  the  quarter 
sessions  to  be  reheard  :  if  the  court  should  be  of  opinion  that  it  was  not,  the  order  of 
justices  was  to  be  quashed. 

CoH)ett  and  Crea»y,  in  support  of  the  order  of  sessions. 

Piatt  and  RouptU,  contra. 

Lord  Denman,  C.  J.  I  have  always  a  great  disposition  to  admit  any  evidence  that 
can  reasonably  be  tendered  :  but  there  must  be  some  limits.  In  a  case  of  this  kind  the 
entry  must  be  against  the  interest  of  the  party  who  writes  it,  or  made  in  the  discharge 
of  some  duty  for  which  he  is  responsible.  The  book  here  does  not  show  any  entry 
operating  against  the  interest  of  the  party.  The  memorandum  could  only  fix  upon 
him  a  liability  on  proof  that  the  services  referred  to  had  been  performed ;  and  whether, 
on  dispute,  a  jury  would  have  found  him  liable  for  the  sum  entered,  or  more  or  less, 
we  cannot  say.  Nor  was  this  an  entry  made  in  the  course  of  duty,  as  in  Doe  dem. 
Patteshall  v.  Tmford,  8  B.  ft  Ad.  890.  The  act  there  was  performed  by  a  principal  in 
the  firm,  aud  not  by  a  clerk  ;  but  it  was  done  by  a  person  acting  under  the  f»me  re- 
sponsibility ;  therefore  no  distinction  favorable  to  the  respondents  arises  from  that  part 
of  the  case. 

Patteson,  J.  This  was  not  an  entry  against  the  interest  of  the  maker.  It  showed 
only  an  agreement,  which  we  must  suppose  to  have  been  made  on  fair  and  equitable 
terms ;  and,  on  that  supposition,  it  was  as  much  for  the  party's  interest  to  have  the 
service  as  against  his  interest  to  pay  for  it  At  the  time  of  making  the  entry  nothing 
more  than  an  agreement  subsisted,  though  after  performance  the  party  hiring  would 
be  a  debtor.  As  to  the  argument  that  this  entry  was  made  in  the  course  of  the 
porty's  employment,  the  writer  in  this  case  was  a  principal:  in  Doe  dem.  Patteshall 

Tnrford^the  person  who  acted,  though  a  partne£_Jn^  tfi^ttorneysTSnjgav       B 

FTlCTSeea^HFTOBIC^nBt^ras^roperlya  matter  o^jn^oymenirwinnnthe        ' 
wassu^Sle^n  aigument  that  this  writing  might  be  considered  as  the  con- 
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tract  itself  between  Stone  and  the  pauper.  But  it  is  not  signed  by  the  parties :  it  is 
only  a  memorandum  made  by  the  master  for  his  own  purposes :  and,  in  a  case  relerred 
to  in  1  Phill.  on  Ev.  419,  Part  1,  c.  8  (9th  ed.),  it  is  said  that  '*  where  an  agent  for 
the  plaintiff  made  a  verbal  agreement  with  the  defendant,  and  afterwards  put  it  down 
in  writing  (which  was  not  signed  by  the  parties),  as  a  memorandum  to  assist  his  recol- 
lection, such  writing  is  not  the  best  evidence,  nor  indeed  any  evidence  of  the  agree- 
ment, though  it  may  be  used  by  the  agent  for  the  purpose  of  refreshing  his  memory." 
It  is  true  that,  in  this  case,  if  the  pauper  had  not  been  paid  according  to  the  agree- 
ment, this  entry,  if  he  could  have  got  at  it,  would  have  been  evidence  against  Stone, 
the  employer ;  but  still  it  was  not  the  contract,  and  would  not  have  been  evidence 
for  Stone,  or  against  a  third  person. 

Coleridge,  J.  This  was  not  an  entry  against  the  party's  interest,  unless  the  mere 
making  of  a  contract  be  so :  and,  if  that  were  the  case,  the  existence  of  a  contract 
would  be  against  the  interest  of  both  parties  to  it  It  was  argued  that  we  might  in- 
quire whether  a  reasonable  probability  appeared  that  the  entries  were  true,  and  that 
for  this  purpose  we  might  go  into  the  contents  of  the  book  beyond  the  particular 
entry.  But  the  question  is,  not  what  may  be  inferred  from  other  entries,  but  whether 
the  particular  entry,  at  the  time  when  it  was  made,  imported  something  contrary  to 
the  maker's  interest.  As  to  the  other  point :  it  cannot  be  contended  that  Stone  made 
these  entries  in  the  course  of  any  duty.  In  Doe  dem.  Patteshall  v,  Turford,  the  per* 
son  who  did  the  act  relied  upon  was  a  partner  in  the  firm  of  attorneys  :  but  both  attor- 
neys were  equally  the  agents  of  the  client ;  and  it  was  the  duty  of  each  to  serve  the 
notices  by  himself  or  by  his  clerk.  It  was  usually  done  by  a  clerk  ;  but  on  the  par- 
ticular occasion  the  attorney  himself  did  it ;  and,  while  so  doing,  he  was  actually  in 
the  dischaige  of  a  duty  to  another  person.    This  is  an  entirely  different  case.  .  .  . 

Order  o/sesnons  amfinned. 


BRAIN,  Executor,  v.  PREECE. 

Exchequer.    1843. 
[Reported  11  M.  f-  W.  773.] 

.  .  .  This  was  an  action  bmught  to  recover  the  sum  of  £4  15^.  for 
coals  alleged  to  have  been  sold  by  the  plaintiifs  testator  to  the  defend- 
ant At  the  trial,  before  the  under-sheriff  of  Hereford,  it  appeared 
that  it  was  the  duty  of  a  person  of  the  name  of  Harve}*,  who  worked  at 
the  coal-pit,  to  give  notice  to  Yem,  the  foreman,  of  the  coal  which  was 
sold.  Yem  was  not  present  when  the  coal  was  delivered,  and,  not 
being  able  to  write,  employed  a  person  of  the  name  of  Baldwin  to 
make  entries  in  the  1)ooks  from  what  he,  Yem,  told  him.  Both  Harvey 
and  Yem  were  dead ;  but  in  order  to  prove  the  delivery  of  the  coals, 
Baldwin  was  called  as  a  witness,  who  produced  the  book,  and  stated 
that  he  made  it  out  from  Yem's  directions,  and  that  every  evening  he 
read  over  the  entries  to  him.  It  also  appeared  to  have  been  the  course 
of  business  for  the  customers  to  go  to  the  pit's  mouth,  and  take  the 
coal  away  with  them.  There  was  evidence  that  the  coal  in  question 
had  been  delivered  to  the  defendant,  but  it  did  not  appear  to  have 
been  credited  in  .the  plaintiffs  books,  whence  the  plaintifif  concluded 
it  bad  not  been  paid  for.  The  defendant  called  a  number  of  witnesses, 
who  proved  that  they  had  seen  the  coal  fetched  away^  and  paid  for  by 
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the  defendant^  ia  yarions  inBtances.  In  replj-,  the  plaintiff  proposed 
to  call  certain  witnesses  who  had  been  previousl}*  examined.  The 
under-sheriff  rejected  the  entries  in  the  book,  and  refused  to  allow  the 
witnesses  to  be  recalled,  and  the  defendant  had  a  verdict  on  all  the 
issues.  A  rule  nisi  having  been  obtained  to  set  aside  the  verdict,  and 
for  a  new  trial, 

c7.  W,  Smith  now  showed  cause. 

Gray^  in  support  of  the  nile. 

Lord  Abingek,  C.  B.  I  am  of  opinion  that  this  rule  must  be  dis- 
charged, and  that  the  book  produced  was  not  admissible  in  evidence. 
With  respect  to  the  case  of  Price  v.  Lord  Torringtoriy  often  as  it  has 
been  cited,  I  am  not  aware  of  its  universal  application,  and  I  have  known 
judges  say  they  would  not  carry  the  doctrine  of  that  case  any  further. 
The  case  of  the  attorney,  in  Doe  v.  Turford^  stands  on  precisely  the 
same  grounds  as  that  of  Price  v.  Lord  Torringt<m»  There  it  was 
proved  that  the  notices  were  written,  and  that  the  attorney  had  gone 
out,  and  indorsed  the  duplicate  when  he  came  back,  and  that  it  was 
his  practice  so  to  indorse  it  when  he  had  served  the  original ;  and  that 
was  rightly  held  to  be  proof  of  the  service  of  the  notice.  There  is  also 
another  case,  viz.,  that  of  the  notary,  where  similar  entries  were  held 
evidence ;  but  a  notary  is  a  public  of&cer,  and  is  sworn  to  do  his  duty 
as  a  notary,  and  in  foreign  countries  the  acts  of  a  notary  are  like  the 
acts  of  a  court,  although  that  is  not  so  here.  The  waj'  to  prove  the 
noting  is  to  prove  the  protest,  and  although  the  notary  is  very  often 
called  to  prove  his  protest,  I  am  not  aware  that  it  is  necessary ;  for, 
supposing  the  clerk  were  dead,  still  I  think  the  protest  would  be  suffl« 
cient  evidence.  It  is  like  any  other  case  of  a  public  officer  who  does 
anything  in  the  course  of  business.  But  the  case  where  the  books  are 
not  written  by  the  party  himself,  but  at  his  supposed  dictation  by  an- 
other man  who  is  dead,  is  widely  different.  As  regards  the  case  of 
Price  V.  JLard  Torrington^  it  is  better  to  adhere  to  that  case  as 
it  stands,  and  not  to  give  any  extension  to  it  The  rule  must  be 
discharged. 

Gurnet,  B.,  and  Bolfe,  B.,  concurred.  JRuU  discharged.'*^ 

1  The  disposition  of  the  English  courts  to  deal  strictly  with  the  class  of  entries  now 
under  consideration  is  strongly  shown  in  several  of  the  later  cases.  '*  Then  it  is  said, 
if  not  a  statement  against  interest,  the  letter  is  admissible  as  a  memorandum  made  in 
the  course  of  business  and  in  the  discharge  of  a  duty  to  Barker's  principals.  But  the 
rule  as  to  the  admission  of  such  evidence  is  confined  strictly  to  the  entry  of  the  par- 
ticular thing  which  it  is  the  duty  of  the  person  to  do,  and,  unlike  a  statement  against 
interest,  does  not  extend  to  collateral  matters,  however  closely  connected  with  that 
thing.  A  strong  instance  of  the  distinction  is  the  case  of  Chambers  v,  Bemasconi, 
1  C.  M.  &  R.  347,  in  the  Exchequer  Chamber.  The  reason  of  the  distinction  is  not  at 
first  sight  very  obvious  ;  but  I  think  all  the  cases  show  that  it  is  an  essential  fact  to 
render  such  an  entry  admissible,  that  not  only  it  should  have  been  made  in  the  due 
discharge  of  the  business  about  which  the  person  is  employed,  but  the  duty  must  be  to 
do  the  very  thing  to  which  the  entry  relates,  and  then  to  make  a  report  or  record  of  it.** 
^Per  Blackburn,  J.,  in  Smith  v.  Blakey,  L.  R.  2  Q.  B.  p.  882  (1867). 

In  Trotter  v.  McLean,  18  Oh.  D.  pp.  679-KdO  (1879),  **  Mr.  Heckels,  Jun.,  a  nephew 
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REGINA  V.  BUCKLEY. 
Chester  Sprinq  Assizes.    1873. 
[RepwUd  18  Cox,  C.  C.  293.'] 

James  Bucklet,  gardener,  was  indicted  for  the  wilAil  murder  of  a 
polieeman  named  James  Green,  at  Morton,  on  the  24th  of  Februarjs 
1873. 

H.  S.  Giffard^  Q.  C,  and  F.  F.  Brandt,  prosecuted ;  Bowen^  Q.  C, 
Wynne  Ffoulkesj  and  F.  Julyan  Dunn^  appeared  for  the  prisoner. 

It  seemed  from  the  evidence  adduced  that  the  prisoner,  who  lived  in 
a  small  cottage  some  distance  away  from  other  houses,  was  a  man  who 
for  many  yeara  past  had  borne  an  excellent  character,  but  that  in  the 
previous  3'ear  he  had  been  prosecuted  and  convicted  for  larceny,  mainly 
by  the  testimony  of  the  deceased  man  Green,  who  had  seen  him  com- 
mit the  offence.  After  his  imprisonment  for  such  theft,  the  prisoner 
had  been  heard  to  mutter  threats  of  vengeance  against  Green  for  the 
part  he  had  taken  in  prosecuting  him.  On  the  24th  of  February,  1873, 
in  consequence  of  certain  information  given,  Green,  who  was  then  on 
duty  as  police  constable,  met  his  inspector  and  made  a  certain  state- 
ment to  him,  no  one  else  being  present  at  the  time. 

It  was  most  important  for  the  prosecution  to  get  this  statement  before 
the  court,  inasmuch  as  the  whole  of  the  evidence  for  the  Crown  was  cir- 
cumstantial in  its  character,  and  as  in  fact  Green  had  told  the  inspector 
that  he  was  going  that  night,  viz.,  the  24th  of  February,  to  watch  the 
prisoner,  and  as  the  deceased  was  never  seen  alive  after  this  conver- 
sation, excepting  by  a  person  who  saw  him  a  short  time  after  dark  that 
evening,  on  the  road  in  what  might  be  the  direction  of  the  prisoner's 
cottage ;  and  as  the  body  of  Green  was  not  found  until  two  days  after- 
wards, when  it  was  discovered  in  the  canal  some  distance  off,  and  was 
covered  with  wounds. 

of  Mr.  Richard  Heckels,  who  had  assisted  him  in  conducting  the  agency  business  of  the 
defendant,  was  called,  and  produced  a  diary  which  he  said  had  been  kept  by  his  de- 
ceased uncle.  He  said  that  his  uncle  kept  the  book  in  a  desk  in  hiB  office.  Owen  pro- 
posed to  prove  by  means  of  an  entry  in  this  diary  what  took  place  at  the  interview 
between  Mr.  Heckek  and  Mr.  W.  D.  Trotter  on  the  27th  of  October,  1871.  Ncfrth^ 
Q.  C,  objected.  Ovoen  :  The  entry  is  admissible  as  a  declaration  by  a  deceased  person, 
it  being  made  in  the  course  of  his  business.  Taylor  on  Evidence,  7th  ed.  vol.  1,  p.  599. 
[Fry,  J. :  According  to  what  is  laid  down  there  I  mufit  be  satisfied,  not  merely  that 
the  entry  was  made  in  the  usual  routine  of  business,  but  that  it  was  the  duty  of  Mr. 
Heckels  to  make  the  whole  of  it.]  It  is  the  duty  of  a  man  of  business  to  make  such 
entries  that  he  may  be  able  to  report  to  his  principal.  North,  Q.  G.  :  The  evidence  la 
inadmissible  ;  there  is  nothing  to  show  that  it  was  the  duty  of  Heckels  to  do  the  par- 
ticular thing  to  which  the  entry  relates,  and  then  to  make  a  record  of  it.  Smith  v. 
Blakey,  Law  Rep.  2  Q.  B.  826.  Otoen,  in  reply.  Far,  J. :  I  reject  the  evidence^  on 
the  ground  that  it  is  not  shown  that  there  was  any  duty  on  the  part  of  Mr.  Heckob  to 
make  the  entire  entry."  And  so  Massey  0.  Allen,  13  Ch.  D.  558  (1879).  —  £o. 
^  A  part  of  the  case  is  omitted. 
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Th«  following  evidence  was  given  leading  up  to  the  statement  in 
question :  — 

Inspector  Joseph  Huime,  of  Sandbach,  said :  I  know  the  deceased 
man,  James  Green ;  he  had  been  in  our  police  force  about  five  years. 
I  last  saw  him  alive  on  Mondajs  the  24th  of  February,  1873,  at  1 1 .30  in 
the  morning.  If  a  constable  was  going  on  a  particular  duty  he  should 
report  to  me,  if  convenient.  He  might  in  case  of  emergency  act  with- 
out so  doing.  Green  did  make  a  report  to  me  on  that  occasion  of  his 
intended  duty  that  night     That  report  was  verbal.  •  .  • 

Giffardj  Q.  C.    I  propose  to  ask  the  question  what  the  report  was. 

Bowerij  Q.  C.,  objected. 

The  Judge.    I  think  it  is  admissible. 

Bowefij  Q.  C,  submitted  that  under  the  circumstances  the  report  was 
not  admissible,  on  tlie  ground,  amongst  others,  that  it  was  mere  gossip. 

The  judge  thought  that  the  statement  made  by  the  deceased  man  was 
quite  admissible,  but  went  to  the  other  court  to  consult  with  Mr.  Jus- 
tice Mellor  on  the  point.  After  an  absence  of  some  minutes  the  learned 
judge  returned,  and  said  that  his  learned  brother  had  no  doubt  at  all 
of  its  admissibility,  and  the  statement  was  therefore  received  in  evi- 
dence ;  and  was,  that  the  deceased  had  had  private  information  that  the 
prisoner  was  at  his  old  game  of  thieving  again,  and  that  therefore  the 
deceased  intended  to  watch  his  movements  that  night.  Witness  said 
to  the  deceased,  ''  I  will  send  a  man  to  assist  you  about  nine  o'clock ; " 
and  deceased  replied,  ^^  That  will  be  too  late,  I  will,  go  about  dusk, 
myself."  .  .  . 

After  a  trial  which  lasted  two  days,  the  jury  found  a  verdict  of 

Not  gtiilty?- 


WELSH  V.   BARRETT. 
Supreme  Judicial  Court  or  Massachusktts.    1819. 

[Reported  16  Mass,  880.] 

Tms  was  assumpsit  by  the  plaintiff  as  indorsee,  against  the  defend^ 
ant  as  indorser,  of  a  promissory  note,  dated  the  26th  of  November, 
1814,  payable  in  sixty  days  with  grace.  Trial  upon  the  general  issue 
at  the  last  November  Term.  The  note  was  lodged  in  the  State  Bank 
for  collection.  The  plaintiff,  being  called  upon  to  prove  a  demand  upon 
Peter  Dickerman,  the  maker  of  the  note,  and  reasonable  notice  to  the 
defendant  as  indorser,  stated  that  the  messenger  of  the  bank,  who  had 
delivered  the  usual  printed  notice,  was  dead,  and  proved  his  death.  He 
then  proved  by  the  cashier  of  said  bank,  that,  pursuant  to  the  regula- 

1  The  doctrine  of  allowing  in  eridence  oral  statements  made  in  the  course  of  duty  by 
a  person  deceased,  seems  to  hare  originated  in  a  dictum  of  Lord  Campbell  in  the  Sussex 
Peerage  Case,  11  CI.  A  Fin.  p.  118  (1844).  See  Stapylton  v.  Clough,  2  EL  ft  fil.  938 
(1858).    It  is  now  stoted  as  law  in  1  TayL  £v.  (8th  ed.)  ss.  678,  708.  —  Ed. 
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tions  of  the  bank,  the  said  messenger  had  kept  a  book,  in  which  he 
entered  his  doings  with  re8[)ect  to  notices  to  promisors  and  indorsers 
of  notes  belonging  to  the  bank  or  left  there  for  collection.  The  by-laws 
of  the  bank  made  it  part  of  bis  duty  to  keep  each  a  book,  and  to  take 
an  oath  faithfully  to  perform  his  duty,  which  was  administered.  A  book 
was  produced  at  the  trial,  which  the  cashier  testified  was  the  book  kept^ 
for  the  purpose  aforesaid,  by  the  deceased  messenger.  In  that  book 
were  entries  of  the  names  of  promisors  and  indorsers  on  promissory 
notes,  and  certain  figures  and  memoranda,  which  the  cashier  testified 
were  in  the  handwriting  of  the  deceased  messenger,  and  were  the  min- 
utes made  by  him  of  his  doings  with  respect  to  such  notes.  Objection 
was  made  to  the  admission  of  the  book  in  evidence,  which  objection 
was  overruled ;  and  the  jury  were  instructed,  if  they  were  satisfied 
from  the  entries  and  memoranda  that  demand  had  been  made  and 
notice  given,  in  the  present  case,  on  the  day  when  the  note  became 
due»  the}'  might  find  their  verdict  for  the  plaintiff.  There  was  a  fur- 
ther objection  to  the  admission  of  the  messenger's  book,  founded  upon 
the  evidence  that  the  messenger  was  under  obligation  to  the  bank,  by  a 
stipulation  that  he  would  faithfully  perform  his  duty.  It  was  suggested 
that  for  this  cause  he  was  interested,  and  could  not  be  a  witness,  if 
alive ;  and  that,  for  the  same  reason,  his  book  could  not  be  admitted. 
A  verdict  was  returned  for  the  plaintiff ;  and  if  the  said  evidence  ought 
not  to  have  been  admitted,  the  verdict  was  to  be  set  aside,  and  the  plaintiff 
to  be  nonsuit :  •therwise  judgment  was  to  be  rendered  on  the  verdict 

Oorham  and  Peabody^  for  the  plaintiff. 

Webster^  for  the  defendant,  contended  that  the  book  in  question 
ought  not  to  have  been  received  in  evidence.  .  .  .  Price  v.  The  Earl 
of  Torrington  was  the  case  of  the  shopkeeper's  books,  and  the  proof  was 
of  the  delivery  of  the  articles ;  and  that  is  one  of  the  excepted  cases. 
But  the  authority  of  that  case  is  doubtful.  It  has  been  questioned,  and 
does  not  seem  to  have  received  the  approbation  of  subsequent  judges, 
or  of  the  profession.  It  is  conformable  perhaps  to  our  American  prac- 
tice :  but  it  is  not  certain  that  it  would  now  be  acted  upon  by  the  Eng- 
lish courts.  It  certainly  would  not  be  extended  by  analogy.  ...  If 
this  evidence  be  admitted,  whei'e  will  the  rule  stop? — Not  with  banks ; 
for  banks  have  no  more  right  to  use  the  memoranda  of  deceased  agents 
in  evidence,  than  other  persons.  —  Not  with  proof  of  notice  on  bills  and 
notes :  because  there  is  as  much  reason  why  other  facts,  payment,  for 
example,  should  be  proved  in  the  same  way.  It  must  come  to  this : 
that  if  a  person  puts  his  agent  under  oath  to  perform  his  duty,  the 
memoranda  of  that  agent,  of  acts  done  by  him,  shall,  after  his  death, 
be  evidence  to  bind  third  persons.  This  would  be,  it  is  conceived,  a 
vast  innovation  upon  the  existing  law  of  evidence.  It  would  be  evi- 
dence ex  parte;  and  it  would  be  parol  evidence,  not  delivered  under 
the  sanction  of  a  judicial  oath. 

Parker,  C.  J.,  delivered  the  opinion  of  the  court.  The  question 
presented  in  this  case  appeared  to  us  at  first  to  require  but  little  atten- 
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tion ;  because  the  person,  who  is  supposed  to  have  given  the  notice, 
being  dead,  and  a  memorandum  sworn  to  have  been  in  his  handwriting, 
in  a  book  kept  by  him  for  that  purpose,  having  been  produced ;  it  was 
thought  to  fall  within  the  general  rule,  which  requires  the  best  evidence 
the  nature  of  the  case  admits  of.  What  a  person  having  in  chaise  a 
particular  trust  or  duty  does  in  pursuance  of  that  trust  or  duty,  is  a 
fact,  which  may  be  proved  by  other  testimony  than  that  of  the  pai*ty 
who  does  the  act,  when  he  is  dead  and  his  testimony  entirely  lost.  For 
it  cannot  be  required  in  cases  of  ever}''  day's  occurrence,  and  when  a 
multitude  of  the  same  kind  of  acts  is  required  of  the  same  person  almost 
every  day,  that  the  expense  and  trouble  of  perpetuating  his  testimony, 
in  the  mode  prescribed  by  the  statute  for  perpetuating  evidence,  should 
be  requisite.  Thus,  a  runner  or  messenger  of  a  bank  being  dead,  it 
would  be  proper  to  prove  by  other  witnesses,  that  they  saw  him  go 
from  the  bank  with  the  common  modifications,  towards  the  house  or 
store  of  a  party  to  be  charged ;  that  they  saw  him  go  into  the  store 
or  house,  and  on  his  coming  out  saw  him  making  entries  in  his  mem- 
orandum book ;  and  then  such  book  being  produced,  with  memoranda 
relative  to  the  facts  necessar}*  to  be  proved :  the  whole  is  certainly  very 
safe  evidence  to  lay  before  a  jury,  upon  the  point  whether  the  requisite 
notice  was  given  or  not ;  and  the  other  part}*  having  opportunity  to  con- 
tradict it,  or  to  deny  the  effect  of  the  circumstances  proved,  a  verdict 
may  be  safely  founded  uix)n  such  facts.  It  is  analogous  to  the  excep- 
tions to  other  general  rules  of  evidence.  The  original  writing  or  con- 
tract, upon  which  a  party  is  attempted  to  be  charged,  or  on  which  a 
defence  may  rest,  is  to  be  produced,  when  the  part}'  claiming  under  it 
is  the  rightful  possessor  of  such  original.  Yet  on  proving  it  to  be  de- 
stroyed or  lost,  he  may  prove  the  contents  of  the  paper.  When  the 
best  evidence  is,  without  the  fault  of  the  party,  out  of  his  power  so  that 
it  cannot  be  produced,  the  next  in  degree  must  be  resorted  to,  or  jus- 
tice wouid  often  fail.  It  has  been  suggested  that  a  notarial  certificate 
ought,  in  such  cases,  to  be  obtained.  But  the  objection  would  lie  full 
as  strongly  against  that,  as  against  the  evidence  admitted  in  this  case. 
It  would  be  an  extrajudicial  oath,  by  which  the  declaration  would  be 
attempted  to  be  sanctioned :  and  hitherto  notarial  certificates,  of  facts 
happening  in  the  State,  have  not  been  admitted  as  evidence,  unless 
they  relate  to  bills  of  exchange,  or  protests  in  relation  to  ships  and  ves- 
sels: and  in  the  latter  case  they  are  never  considered  as  evidence, 
except  in  contradiction  to  evidence  given  in  regular  form  by  the  party 
making  the  protest.  Cases  are  not  wanting  in  the  English  books,  to 
show  the  admissibility  of  evidence,  such  as  was  received  at  the  trial  of 
this  cause.  The  case  of  Price  v.  The  Earl  of  Torrington  is  most  in 
point.  That  action  was  for  beer  sold  and  delivered  ;  and  the  evidence 
was,  that  the  usual  way  of  dealing  was,  that  the  dra3*man  came  every 
night  to  the  clerk  of  the  beer-house,  and  gave  him  an  account  of  the 
beer  he  had  delivered  out ;  which  the  clerk  set  down  in  a  book  kept  for 
that  purpose,  to  which  the  drayman  set  his  hand ;  and  that  it  was  his 
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handwriting  set  to  the  book.  In  the  case  before  us  the  evidence  was, 
that  it  was  not  only  usual,  but  the  official  duty  of  the  messenger,  when- 
ever he  had  delivered  notices  to  makers  and  uidorsers  of  promissory 
notes,  to  make  a  memorandum  thereof  in  a  book  kept  by  him  for  that 
purpose ;  that  the  messenger  was  dead ;  that  the  book  produced  was 
his  book,  kept  for  that  use ;  and  that  the  memorandum  relied  upon  in 
this  action  was  in  his  handwriting.  It  seems  impossible  for  two  cases 
to  be  more  parallel.  But  it  is  said,  that  this  case  is  of  doubtful  author- 
ity, and  has  been  questioned  by  eminent  men.  It  has  never  been  over- 
ruled, nor  have  we  ascertained  that  it  is  considered  as  a  questionable 
case.  It  is  cited  as  law  in  the  most  approved  digests.  It  is  true  that 
in  a  case  subsequent  to  this,  Lord  Eaymond  rejected  the  book  of  a 
cooper  who  was  dead,  which  book  was  offered  to  prove  the  delivery  of 
wines.  But  he  recognized  Lord  TorHngton^ a  Case  without  disapprov- 
ing it ;  saj'ing  that  the  case  before  him  differed  from  it,  because  in  the 
first  case  the  witness  saw  the  drayman  sign  the  book  every  night  This 
seems  not  to  be  a  difference  in  principle ;  for  in  both  cases  the  ques- 
tion turned  upon  the  memorandum  of  a  dead  man  ;  and  the  jury  might, 
in  the  latter  case  as  well  as  the  former,  have  been  intrusted  with  the 
evidence.  Other  cases  were  referred  to  hy  the  counsel  for  the  plaintiff, 
upon  which  this  point  may  be  considered  as  supported.  But  it  is  not 
necessary  to  multiply  authorities ;  for  the  principle  seems  to  be  founded 
in  good  sense,  and  public  convenience.  What  a  man  has  said  when  not 
under  oath,  may  not  in  general  be  given  in  evidence,  when  he  is  dead, 
because  his  words  may  be  misconstrued  and  misrecoUected,  as  well  as 
because  it  cannot  be  known  that  he  was  under  any  strong  motive  to  de- 
clare the  truth.  Yet  there  are  well-known  exceptions  to  this  rule,  as  in 
questions  concerning  pedigree.  But  what  a  man  has  actually  done  and 
committed  to  writing,  when  under  obligation  to  do  the  act,  it  being  in 
the  course  of  the  business  he  has  undertaken,  and  he  being  dead ;  there 
seems  to  be  no  danger  in  submitting  to  the  consideration  of  the  jury. 
The  case  of  Cooper  v.  Maraden  has  been  cited,  and  is  thought  to  be 
decisive  against  the  position  here  taken.  In  that  case,  Lord  Kenyon 
rejected  the  evidence  offered  of  an  entry  made  by  a  clerk  in  a  merchant's 
book,  the  clerk  being  absent  in  India.  It  is  a  sufficient  answer  to  tliis 
case,  that  the  clerk  was  alive;  and  although  it  would  have  put  the 
plaintiff  to  great  inconvenience  to  procure  his  testimony,  yet  it  might 
have  been  obtained,  and  therefore  the  case  did  not  fall  within  the  prin- 
ciple established  in  Lord  Torrington^s  Ccbse.  All  that  can  be  inferred 
from  this  case  is,  that  the  judge  would  not  extend  the  doctrine  which 
had  been  before  established.  Nor  is  it  probable  that  it  will  be  extended 
here,  so  as  to  produce  any  inconveniences.  The  case  of  a  merchant's 
clerk,  however,  who  ma}'  die,  would  be  likely  to  be  thought  analogous 
to  the  case  before  us.  For  there  would  seem  to  be  no  good  reason  why 
proof  of  entries  made  by  him  should  not  be  received  as  evidence,  in  a 
case  proper  for  the  admission  of  a  merchant's  books  as  evidence. 

Judgment  on  the  verdict 
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NICHOLLS  V.  WEBB. 
Supreme  Court  of  the  United  States.    1823. 

[ReporledS  Wheaton,  32^.] 

Error  to  the  District  Court  of  Louisiana.  .  .  . 

This  cause  was  argued  by  Mr.  Eaton  and  Mr.  C.  J.  IngerBoll^  for 
the  plaintiff  in  error,  and  by  Mr.  Sergeant^  for  the  defendant  in 
error.  .  •  . 

Mr.  Justice  Stort  delivered  the  opinion  of  the  court.  This  is  a 
writ  of  error  to  the  District  Court  of  Louisiana.  This  suit  was  brought 
by  Mr.  Webb,  as  indorsee,  against  Mr.  NichoUs,  as  indorser  of  a  prom- 
issory note,  dated  the  15th  of  Januarj-,  1819,  and  made  by  Tliomas 
H.  Fletcher,  for  the  sum  of  $4,880,  payable  to  Nicholls  or  order,  at 
the  Nashville  Bank,  and  indorsed  by  Nicholls,  by  his  agent,  to  the 
plaintiff.  The  note  became  due  on  the  18th  of  July,  which  being  Sun- 
day, the  note,  of  coui*8e,  was  payable  on  the  preceding  Saturday.  The 
cause  came  on  for  trial  upon  petition,  and  answer,  according  to  the 
usual  course  of  proceedings  in  Louisiana,  the  answer  setting  up,  among 
other  things,  a  denial  of  due  demand,  and  notice  of  non-payment ;  and 
upon  the  trial,  the  jury  returned  a  verdict  for  the  plaintiff.  The  court, 
thereupon,  ascertained  the  sum  due,  and  entered  judgment  for  the 
plaintiff,  according  to  what  is  understood  to  be  the  usual  practice  of 
that  State.  .  .  . 

From  the  issue  in  the  cause,  the  burthen  of  proof  of  due  demand  of 
payment,  and  due  notice  of  the  non-payment  to  Nicholls,  rested  on  tbe 
plaintiff.  It  appears  that  the  demand  was  made,  and  notice  given,  at 
the  request  of  the  plaintiff,  by  one  Washington  Perkins,  a  notary 
public,  who  died  before  the  trial.  The  original  protest  was  annexed  to 
the  plaintiff's  petition,  and  contained  the  usual  language  in  this  instru- 
ment, stating  a  demand,  and  refusal  of  payment  at  the  Nashville  Bank, 
on  the  17th  of  Jul}*,  the  18th  being  Sunda}-,  and  that  he,  the  notary, 
''  duly  notified  the  indorsers  of  the  non-payment."  Among  other  evi* 
dence  to  support  the  plaintiff's  case,  he  offered  this  protest,  together 
with  the  deposition  of  Sophia  Perkins,  the  daughter  of  the  notary. 
She  stated,  in  her  deposition,  that  her  father  kept  a  regular  record  of 
his  notarial  acts,  and  uniformly  entered,  in  a  book  kept  by  himself,  or 
caused  the  deponent  to  do  it,  exact  copies  of  the  notes,  bills,  etc.  ;  and 
in  the  margin  opposite  to  the  copy  of  the  protest  made  memorandums 
after  notification  to  indorsers,  if  any,  of  the  fact  of  such  notification, 
and  the  manner ;  and  that  his  notarial  records  had  been,  ever  since  his 
death,  in  the  house  where  she  lived.  And  to  her  deposition,  she  an- 
nexed, and  verified  as  true,  a  copy  of  the  protest  in  this  case.  The 
copy  of  the  protest  states  the  demand  (most  probably  hy  mistake)  to 
have  been  made  on  the  19th,  instead  of  the  17th  of  July,  1819,  and 
contains  a  memorandum  on  the  margin:  '' Indorser  duly  notified  in 
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writing  19tb  of  Jal}',  1819,  the  last  day  of  grace  beiog  Sunday,  the 
18th.  Washington  Perkins.'^  In  other  respects  the  protest  is  the 
same  in  form  as  that  annexed  to  the  petition.  To  the  introduction  of 
this  deposition,  as  well  as  of  the  protest,  as  evidence,  the  defendant, 
Nicholb,  objected,  and  his  objection  was  overruled  by  the  court,  and 
the  papers  were  laid  before  the  jur3%  A  bill  of  exceptions  was  taken 
to  the  decision  of  the  court  in  so  admitting  this  evidence ;  and  the  sole 
question  now  before  us  is,  whether  that  decision  was  right  What  that 
evidence  might  legally  conduce  to  prove,  or  what  its  effect  might  be,  if 
properlj'  admitted,  is  not  now  a  question  before  us.  It  was  left  to  the 
juiy  to  draw  such  laferences  of  fact  as  they  might  justly  draw  from  it ; 
and  whether  they  were  right  or  wrong  in  their  inferences  we  caunot 
now  inquire. 

It  does  not  appear  that,  by  the  laws  of  Tennessee,  a  demand  of  the 
paj'ment  of  promissory  notes  is  required  to  be  made  by  a  notary  public, 
or  a  protest  made  for  non-payment,  or  notice  given  by  a  notary  to  the 
indorsers.  And  by  the  general  commercial  law,  it  is  perfectly  clear, 
that  the  intervention  of  a  notary  is  unnecessary  in  these  cases.  The 
notarial  protest  is  not,  therefore,  evidence  of  itself,  in  chief,  of  the  fact 
of  demand,  as  it  would  be  in  cases  of  foreign  bills  of  exchange ;  and 
in  strictness  of  law,  it  is  not  an  official  act.  But,  we  all  know,  that  in 
ix>int  of  fact,  notaries  are  very  commonly  emplo3'ed  in  this  business ; 
and  in  some  of  the  States  it  is  a  general  usage  so  to  protest  all  dis- 
honored notes  which  are  lodged  in,  or  have  been  discounted  by  the 
bank.  The  practice  has,  doubtless,  grown  up  from  a  sense  of  its  con- 
venience, and  the  just  confidence  placed  in  men  who,  from  their  habits 
and  character,  are  likely  to  perform  these  important  duties  with  puno- 
tualitj*  and  accuracj'.  We  ma}',  therefore,  safely  take  it  to  be  true  in 
this  case,  that  the  protesting  of  notes,  if  not  strictly  the  duty  of  the 
notary,  was  in  conformity  to  general  practice,  and  was  an  emploj-ment 
in  which  he  was  usually  engaged.  If  he  had  been  alive  at  the  trial, 
there  is  no  question  that  the  protest  could  not  have  been  given  in  evi« 
dence,  except  with  his  deposition,  or  personal  examination,  to  support 
it.  His  death  gives  rise  to  the  question,  whether  it  is  not,  connected 
with  other  evidence,  and  particularly  with  that  of  his  daughter,  admis- 
8il)le  secondary  evidence  for  the  purpose  of  conducing  to  prove  due  de- 
mand and  notice. 

The  rules  of  evidence  are  of  great  importance,  and  cannot  be  de- 
parted from  without  endangering  private  as  well  as  public  rights. 
Courts  of  law  are,  therefore,  extremely  cautious  in  the  introduction  of 
any  new  doctrines  of  evidence  which  trench  upon  old  and  established 
principles.  Still,  however,  it  is  obvious,  that  as  the  rules  of  evidence 
are  founded  upon  general  interest  and  convenience,  they  must,  from 
time  to  time,  admit  of  modifications,  to  adapt  them  to  the  actual  condi- 
tion and  business  of  men,  or  they  would  work  manifest  injustice ;  and 
Lord  Ellenborough  has  very  justly  observed,  that  they  must  expand 
accortUng  to  the  exigencies  of  societ}-.     PriU  v.  Fairdough,  3  Camp. 
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Rep.  305.  The  present  case  affords  a  striking  proof  of  the  correctness 
of  this  remark.  Much  of  the  business  of  the  commercial  world  is  done 
through  the  medium  of  bills  of  exchange  and  promissory  notes.  The 
rules  of  law  requii*e  that  due  notice  and  demand  should  be  proved,  to 
charge  the  indorser.  What  would  be  the  consequence,  if,  in  no  in- 
stance, secondary  evidence  could  be  admitted,  of  a  nature  like  the 
present?  It  would  materially  impair  the  negotiability  and  circulation 
of  these  important  facilities  to  commerce,  since  few  persons  would  be 
disposed  to  risk  so  much  property  upon  the  chance  of  a  single  life ;  and 
the  attempt  to  multiply  witnesses  would  be  attended  with  serious  in- 
conveniences and  expenses.  There  is  no  doubt  that,  upon  the  prin- 
ciples of  law,  protests  of  foreign  bills  of  exchange  are  admissible 
evidence  of  a  demand  upon  the  drawee ;  and  upon  what  foundation 
does  this  doctrine  rest,  but  upon  the  usage  of  merchants,  and  the  uni- 
versal convenience  of  mankind  ?  There  is  not  even  the  plea  of  abso- 
lute necessity  to  justify  its  introduction,  since  it  is  equally  evidence, 
whether  the  notary  be  living  or  dead.  The  law,  indeed,  places  a  confi- 
dence in  public  officers ;  but  it  is  here  extended  to  foreign  officers  act- 
ing as  the  agents  and  instruments  of  private  parties. 

The  general  objection  to  evidence,  of  the  character  of  that  now  be- 
fore the  court,  is,  that  it  is  in  the  nature  of  hearsay,  and  that  the  party 
is  deprived  of  the  benefit  of  cross-examination.  That  principle  also 
applies  to  the  case  of  foreign  protests.  But  the  answer  is,  that  it  is 
the  best  evidence  the  nature  of  the  case  admits  of.  If  the  ])arty 
is  dead,  we  cannot  have  his  personal  examination  on  oath ;  and  the 
question  then  aiises,  whether  there  shall  be  a  total  failure  of  justice,  or 
secondary  evidence  shall  be  admitted  to  prove  facts,  where  ordinary 
prudence  cannot  guard  us  against  the  effects  of  human  mortality  ?  Vast 
sums  of  money  depend  upon  the  evidence  of  notaries  and  messengers 
of  banks ;  and  if  their  memorandums,  in  the  ordinary  discharge  of 
their  duty  and  emploj^ment,  are  not  admissible  in  evidence  after  their 
death,  the  mischiefs  must  be  very  extensive. 

But  how  stand  the  authorities  upon  this  subject?  Do  they  as  infiex- 
ibly  lay  down  the  general  rule  as  the  objection  seems  to  imply  ?  The 
written  declarations  of  deceased  persons,  and  entries  in  their  books, 
have  been  for  a  long  time  admitted  as  evidence,  upon  the  general 
ground,  that  they  were  made  against  the  interest  of  the  parties.  Of 
this  nature  are  the  entries  made  by  receivers  of  money  charging  them- 
selves, rentals  of  parties,  and  bills  of  lading  signed  by  masters  of 
vessels.  More  than  a  century  ago,  it  was  decided,  that  the  entries  in 
the  books  of  a  tradesman,  made  by  a  deceased  shopman,  were  admis- 
sible as  evidence  of  the  delivery  of  the  goods,  and  of  other  matters 
there  stated  within  his  own  knowledge.  So,  in  an  action  on  a  tailor's 
bill,  a  shop-book  was  allowed  as  evidence,  it  being  proved  that  the 
servant  who  wrote  the  book  was  dead,  and  that  this  was  Ins  hand,  and 
he  was  accustomed  to  make  the  entries.  In  the  case  of  Higham  v. 
Bidgway^  10  Easf  s  Bep.  109,  it  was  held  that  the  entry  of  a  mid- 
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wife  in  his  books,  in  the  ordinary  coarse  of  his  business,  of  the  birth  of 
a  child,  accompanied  bj'  another  entry  in  his  ledger,  of  the  chaise  for 
the  service,  and  a  memorandum  of  payment  at  a  subsequent  date,  was 
admissible  evidence  of  the  time  of  the  birth.  It  is  true  that  Lord  Ellen- 
borough,  in  giving  his  own  opinion,  laid  stress  upon  the  circumstance, 
that  the  entry  admitting  payment  was  to  the  prejudice  of  the  party, 
and,  therefore,  like  the  case  of  a  receiver.  But  this  seems  very  arti- 
ficial reasoning,  and  could  not  apply  to  the  original  entry  in  the  day 
book,  which  was  made  before  payment;  and  even  in  the  ledger  the' 
paj'mcnt  was  alleged  to  have  been  made  six  months  after  the  service. 
So  that,  in  truth,  at  the  time  of  the  entry,  it  was  not  agaiust  the  part^-'s 
interest.  And  Mr.  Justice  Le  Blanc,  in  the  same  case,  after  observing, 
that  he  did  not  mean  to  give  any  opinion  as  to  the  mere  declarations 
or  entries  of  a  midwife  who  is  dead,  respecting  the  time  of  a  person's 
birth,  being  made  in  a  matter  peculiarly  within  the  knowledge  of  such 
a  person,  as  it  was  not  necessary  then  to  determine  that  question,  sig- 
nificantly said,  ^'I  would  not  be  bound  at  present  to  say  that  they  are 
not  evidence."  In  the  recent  case  of  Hagedorn  y.  JReid^  3  Camp.  Rep. 
379,  in  a  suit  on  a  policy  of  insurance  where  a  license  was  necessary, 
the  original  not  being  found,  it  was  proved,  that  it  was  the  invariable 
practice  of  the  plaintiff's  ofl^ce  (he  being  a  policy  broker),  that  the  clerk 
who  copies  any  license,  sends  it  off  by  post,  and  makes  a  memorandum 
on  the  copy  of  his  having  done  so ;  and  a  copy  of  the  license  in  ques* 
tion  was  produced  from  the  plaintiff's  letter-book,  in  the  handwriting 
of  a  deceased  clerk,  with  a  memorandum  on  it,  stating  that  the  original 
was  sent  to  Doorman ;  and  a  witness,  acquaints  with  the  plaintiff's 
mode  of  transacting  business,  swore  that  he  had  no  doubt  the  original 
was  sent  according  to  the  statement  in  the  memorandum.  Lord  Ellen- 
borough  held  this  to  be  sufficient  evidence  of  the  license.  And  in 
Pritt  V.  Fairdough^  3  Camp.  Rep.  305,  the  same  learned  Judge  held, 
that  the  entry  of  a  copy  of  a  letter  in  the  letter-book  of  a  partj',  made 
by  a  deceased  clerk,  and  sent  to  the  other  party,  was  admissible  in 
evidence,  the  letter-book  being  punctually  kept,  to  prove  the  contents 
of  the  letter  so  sent.  And  he  observed,  on  that  occasion,  that  if  it 
were  not  so,  there  would  be  no  way  in  which  the  most  careful  merchant 
could  prove  the  contents  of  a  letter  after  the  death  of  his  entering 
clerk.  The  case  of  Welsh  v.  Barrett^  which  has  been  cited  at  the 
bar  from  the  Massachusetts  Reports,  is  still  more  directly  in  point  It 
was  there  held  that  the  memorandums  of  a  messenger  of  a  bank,  made 
in  the  usual  course  of  his  employment,  of  demands  on  promisors,  and 
notices  to  indorsers,  in  respect  to  notes  left  for  collection  in  tlie  bank, 
were,  after  his  decease,  admissible  evidence  to  establish  such  demands 
and  notices.  And  the  learned  Chief  Justice  of  the  court,  on  that  oc- 
casion, went  into  an  examination  of  the  grounds  of  the  doctrine,  and 
put  the  very  case  of  a  notarial  demand  and  protest  of  notes,  which  bad 
been  suggested  at  the  bar  as  a  more  correct  course,  as  not  distinguish- 
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able  in  principle,  and  liable  to  the  same  objections  as  the  evidence 
then  before  the  court  We  are  entirely  satisfied  with  that  decision^ 
and  think  it  is  founded  in  good  sense,  and  public  convenience.  We  tbinl 
it  a  safe  principle,  that  memorandums  made  by  a  person  in  the  j^rdinar 
eonrse  of  hia  bnsinftfta^  nf  aota  yy  matters  which  his  duty  in  snch  bi 
pess  requires  him  to  do  for  others,  in  case  of  his  death,  are  aiimissible 
evTBence  of  the  acts  and  matters  so  done.  It  is  of  course  liable  to  be 
iiHlfflShea  03^^  oiuer  evidenceTTHWnXTBeTnooantered  by  any  presump- 
tions or  facts  which  diminish  its  credibility  or  certainty.  A  fortiori  we 
think  the  acts  of  a  public  officer,  like  a  notary  public,  admissible, 
although  they  may  not  be  strictly  official,  if  they  are  according  to  the 
customary  business  of  his  office,  since  he  acts  as  a  sworn  officer,  and 
is  clothed  with  public  authority  and  confidence. 

It  is,  therefore,  the  opinion  of  the  court  that  the  evidence  excepted 
to  in  this  case  was  rightly  admitted.  The  variance  between  the  copy 
and  the  original  protest,  as  to  the  time  of  the  demand,  might  have  been 
explained  to  the  satisfaction  of  the  jury  at  the  trial ;  but  it  forms  no 
ground  upon  which  this  court  is  called  upon  to  express  any  opinion. 

Judgment  affirmed^  with  coeta. 


THE  INHABITANTS  OF  AUGUSTA  v.  THE  INHABITANTS 

OP  WINDSOR. 

SuPRsmB  Judicial  Court  of  Maikk.    1841. 

[Bepmied  19  dfaine,  817.1] 

This  was  an  action  of  assumpsit  for  the  support  of  Absalom  Howes 
and  family,  as  paupers,  whose  settlement  was  alleged  to  be  in  Windsor, 
in  consequence  of  his  having  his  home  and  dwelling  there  on  the  2l8t 
day  of  March,  1821.  ... 

The  defendants  contended  that  said  Howes  and  his  family  resided  in 
Pittston,  before  March  21,  1821,  and  that  he  was  then  in  the  employ 
of  one  Linscott.  Evidence  was  introduced  tending  to  show  tbat.said 
Linscotf  s  leg  was  broken  before  that  time.  The  time  having  become 
material,  for  the  purpose  of  fixing  the  true  date  thereof,  the  plaintiflTs 
offered  in  evidence,  the  defendants  objecting,  a  day-book  of  Dr.  Neal, 
of  Gardiner,  containing  two  charges  against  Temple  Linscott,  one  dated 
September  28,  1821,  and  the  other  September  29,  of  the  same  year,  for 
reducing  a  fracture  in  his  leg,  and  for  medical  attendance.  It  was 
further  proved  that  Dr.  Neal  attended  at  Ballister's  camp  and  set 

^  A  part  of  the  cam  is  omitted. 
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Linsoott's  leg,  that  he  died  in  1839,  that  he  was  a  regularly  practising 
physician  in  1820  and  1821,  and  that  the  book  introduced  was  in  his 
handwriting. 

The  jury  returned  a  verdict  for  the  plaintiffs,  and  the  counsel  for  the 
.defendants  filed  exceptions  to  the  decision  of  the^  court  in  admitting 
the  aforesaid  testimony. 

Wells  and  IT.  W.  PainSy  for  the  defendants. 

Voae  db  Lancaster^  for  the  plaintiffs. 

Sheplet,  J.  ...  In  what  cases  entries  made  by  persons  deceased 
on  their  books  and  papers  in  the  course  of  their  business  should  be  ad- 
mitted as  testimony,  and  on  what  precise  principles,  has  occasioned  no 
little  discussion.  It  will  be  difficult  to  reconcile  all  the  decided  cases. 
In  the  leading  one  of  Warren  y.  Oreenville,  2  Stra.  1129,  the  book  of 
a  deceased  attorney,  containing  charges  relating  to  a  common  recovery, 
was  admitted  as  tending  to  prove  the  surrender  of  a  life-estate.  It  ap- 
peared by  the  book  that  the  chaises  had  been  paid.  And  this  fact 
seems  to  have  been  regarded,  in  many  of  the  subsequent  English  cases, 
as  an  important  consideration  in  the  admission  of  like  testimony.  While 
in  the  report  of  that  case  the  fact  that  the  charges  were  marked  paid 
is  not  noticed  in  stating  the  reasons  for  the  decision. 

In  the  case  of  JPatteahall  v.  Turfordy  3  B.  &  Ad.  890,  the  plaintiff 
was  desirous  of  proving  the  delivery  of  a  notice  to  quit,  and  a  memo- 
randum of  the  fact  and  time  of  delivery  had  been  made  on  a  duplicate 
in  the  handwriting  of  an  attorney  deceased.  And  the  question  arose 
on  its  admission  as  testimony.  It  could  not  be  received  on  the  prin- 
ciple that  it  was  made  against  the  interest  of  the  person  who  made  it. 
Mr.  Justice  Taunton  says :  ''  A  minute  in  writing  like  the  present,  made 
at  the  time  when  the  fact  it  records  took  place,  by  a  person  since  de- 
ceased;  in  the  ordinary  course  of  his  business,  coiToborated  by  other 
circumstances  which  render  it  probable  that  the  fact  occurred,  is  ad- 
missible in  evidence." 

Mr.  Justice  Parke  states  that  such  an  entry  is  to  be  received  in  two 
cases  only :  *'  First,  where  it  is  an  admission  against  the  interest  of 
a  deceased  part}^  who  makes  it ;  and,  secondly,  where  it  is  one  of  a 
chain  or  combination  of  facts,  and  the  proof  of  one  raises  a  presump- 
tion that  another  has  taken  place."  The  case  now  under  consideration 
would  come  within  the  rule  as  stated  by  Justice  Taunton,  and  be  in- 
cluded in  the  second  class  of  cases  named  by  Justice  Parke ;  for  the 
breaking  of  the  limb  and  the  services  of  Dr.  Neal  had  been  proved, 
and  it  would  be  reasonable  to  expect  that  the  time  of  performing  them 
would  appear  from  his  books. 

Whether  the  entry,  to  be  admissible,  should  appear  to  be  against  the 
interest  of  the  deceased  person,  who  made  it,  is  discussed  by  Mr.  Starkie 
in  his  treatise  upon  Evidence,  and  his  reasons  for  concluding  that  this 
circumstance  does  not  '^  afford  a  sufficient  test  for  the  admission  of  such 
entries,  and  the  rejection  of  all  others,"  are  very  satisfactory.    1  Stark 
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£y.  299,  800,  801,  Met.  ed.  The  court  say,  in  NUhoUa  y.  Webb, 
8  Wheat  887,  '^  We  think  it  a  safe  principle  that  memoranda  made  b}'  a 
person  in  the  ordinary  course  of  his  business,  of  acts  or  matters  which 
his  duty  in  such  business  requires  him  to  do  for  others,  in  case  of  his 
death,  are  admissible  evidence  of  the  acts  and  matters  so  done.'' 

It  has  been  considered  in  several  of  the  States  that  neither  the  best 
administration  of  justice  nor  any  well-established  rule  required  the 
adoption  of  the  limitation,  that  the  entry  must  appear  to  have  been 
made  against  the  interest  of  the  person  making  it ;  and  the  decisions  in 
this  country  are  more  in  accordance  with  those  of  Warren  y.  Oreen* 
viHe  and  PatteshaU  v.  Turford  than  with  the  most  of  the  other  English 
cases.  This  court  is  not  satisfied  with  the  reasoning  upon  which  that 
limitation  was  introduced,  and  does  not  feel  obliged  to  adopt  it. 

Meceptiona  overruled.^ 


KENNEDY  v.  DOYLE. 
SuPRBKE  Judicial  Court  of  Massachusetts.    1866. 

[Reported  10  AIL  161.] 

[Fob  the  facts,  see  antCy  p.  487.  This  is  the  continuation  of  the 
case  there  printed.} 

Gbat,  J.  ...  It  becomes  necessary,  therefore,  to  determine  whether 
his  death  has  made  his  register  competent  eyidence.  Upon  this  ques- 
tion there  seems  to  be  some  conflict  of  opinion  in  England. 

The  cases  in  which  the  registers  of  clandestine  marriages  in  the 
neighborhood  of  the  Fleet  Prison  in  London  have  been  rejected,  even 
after  the  death  of  all  the  witnesses  to  the  marriage,  may  be  laid  out  ot 
consideration ;  for  those  registers  were  not  only  kept  without  authority, 
but  the  marriage  ceremonies  there  recorded  were  performed  in  direct 
yiolation  of  law,  and  the  books  showed  upon  their  face  that  they  were 
unworthy  of  credit^  Head  y.  Passer^  1  Esp.  R.  218 ;  s.  c.  Peake  R. 
281 ;  JOloyd  y.  Passingham,  Coop.  155 ;  Nokts  y.  Miltoard,  2  Addams, 
891 ;  Doe  y.  Gatacre^  8  C.  &  P.  578,  and  note. 

The  leading  cases  upon  this  subject  are  those  in  which  Lord  Holt 
held  tliat  entries,  made  in  a  tradesman's  books  by  his  seryant  or  dray- 
man in  the  usual  course  of  his  employment,  were  admissible  in  eyidence 
after  the  death  of  the  latter,  upon  proof  of  his  handwriting.  Pitman 
y.  Maddaxj  2  Salk.  690 ;  s.  o.  1  Ld.  Raym.  782 ;  Holt,  298 ;  Price  v. 

1  In  Lassone  v.  B.  &  L.  R.  B.,  66  N.  H.  845  (1890),  a  negligence  case,  the  book 
charge  of  a  deceased  wheelwright  for  repairs  done  by  him  was  admitted  to  show  the 
natnre  and  extent  of  the  injury  done  to  the  wagon  in  which  the  plaintiff  was  driving. 
The  court  held  that  the  entry  need  not  he  one  where  the  writer  had  no  interest  to 
nuastate.  — £d. 


570  KENNEDY  V.   DOYLE.  [CHAP.  II. 

Torrinffton,  1  Salk.  285 ;  s.  c.  2  LcL  Raym.  878 ;  Holt,  800.  It  was 
long  since  settled  bej'ond  controversy  in  England  that  an  entry  of  the 
receipt  of  tithes  in  the  books  of  a  deceased  rector  was  evidence  for  his 
successor ;  an<i  the  reason  for  this,  assigned  by  Lord  Hardwicke  and 
Lord  EUenborongh,  was  the  absence  of  all  interest  to  misstate,  inas- 
much as  the  entries  could  not  be  evidence  for  him  during  his  life,  and 
his  representative  would  have  nothing  to  do  with  the  living  after  his 
death.     Olynn  v.  Bank  of  England^  2  Ves.  Sen.  48;  Roe  v.  HatolingSj 

7  East,  290,  291.  So  courts  of  law  have  admitted  the  books  of  charges 
of  a  deceased  attorney,  and  courts  of  chancery  those  of  a  deceased 
solicitor,  for  professional  services,  as  evidence  of  the  acts  having  been 
done  for  which  the  chains  were  made.  Warren  v.  ChreenviUe^  2  Stra. 
1129  ;  Doe  v.  Robaon,  15  East,  82 ;  Skipwtth  v.  Shirley^  11  Ves.  64 ; 
Ward  V.  Gamons,  17  Ves.  140,  141 ;  Rawlingi  v.  Rickarda,  28  Beav. 
870.  Memoranda,  signed  by  an  attorney,  of  his  having  served  an  order 
of  notice  have  been  held  competent  evidence  after  his  death.  Doe  v. 
Turfordj  8  B.  &  Ad.  890 ;  Stapylton  v.  Clougk,  2  El.  &  Bl.  937,  988. 
And  an  entry  made  by  a  deceased  clerk  in  a  notary's  book,  of  the  dis- 
honor of  a  bill  of  exchange,  was  admitted,  on  the  ground,  as  stated  by 
Lord  Chief  Justice  Tindal,  'Ubat  it  was  an  entry  made  at  the  time  of 
the  transaction,  and  made  in  the  usual  course  of  business,  by  a  person 
who  had  no  interest  to  misstate  what  had  occurred.  Poole  v.  Dlcas, 
1  Bing.  N.  C.  652. 

In  Sigham  v.  Ridgtoay^  10  East,  109,  entries  of  charges  in  the 
books  of  a  deceased  man  midwife,  marked  therein  as  paid  six  months 
afterwards,  were  admitted  as  evidence  of  the  time  of  the  birth  of  the 
child.  It  is  true  that  one  reason  assigned  by  the  court  was  that  they 
were  against  his  interest,  yet,  as  was  said  by  Mr»  Justice  Story, ''  this 
seems  very  artificial  reasoning,"  especially  in  view  of  the  fact  that  the 
payment  was  made  six  months  after  the  charge.     NlchoUB  y.  Wehhj 

8  Wheat.  835.  And  the  Supreme  Judicial  Court  of  Maine,  in  a  well-con- 
sidered case,  admitted  charges  in  the  books  of  a  deceased  physician  in 
the  regular  course  of  his  business,  withont  evidence  of  payment  or  any 
other  circumstance  bearing  against  his  interest  Aug%aita  v.  Windsor, 
19  Maine,  817. 

Loi*d  Chancellor  Plunket  repeatedly  admitted  the  books  of  a  Roman 
Catholic  chapel  in  Dablin,  made  by  Roman  Catholic  priests  whose 
deaths  and  handwriting  were  proved,  as  evidence  of  marriages  and 
baptisms,  and  on  the  last  occasion,  after  argument,  gave  this  reason  for 
their  admission :  ^*  They  are  the  entries  of  deceased  persons,  made  in 
the  exercise  of  their  vocation  contemporaneously  with  the  events  them- 
selves, and  without  any  interest  or  intention  to  mislead."  O'Connor  v. 
Malone,  6  CI.  &  F.  576,  577 ;  Malone  v.  L' Estrange,  2  Irish  Eq.  R.  16. 

In  some  modern  English  cases,  the  judges  have  shown  an  inclination 
to  limit  the  admission  of  entries  made  in  the  course  of  business ;  and  to 
rest  the  earlier  decisions,  more  than  those  who  made  them  did,  on  the 
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hypothesis  that  the  entries  were  against  the  interest  of  the  person  mak- 
ing them.  This  tendency  appears  very  strongly  in  the  judgments  of 
Lord  Denman.  (Thambers  y*  Bemasconiy  1  Cr.  Mees.  &  B.  847 ;  s.  c. 
4  Tyrwh.  531 ;  Bex  y.  Cope,  9  C.  &  P.  727 ;  De  Rutzen  v.  Farr, 
4  Ad.  &  £1.  56 ;  s.  c.  5  Nev.  &  Man.  620 ;  The  Queen  v.  Worth,  4  Q.  B. 
132  ;  1  Smith's  Lead.  Cas.,  note  to  Price  v.  Torringtotu 

In  the  case  of  Davie  y.  Lloyd^  1  Car.  &  Eirw.  275,  to  show  the 
infanc}^  of  one  party,  the  other  offered  in  evidence  the  book  of  a  Jewish 
synagogue  in  the  handwriting  of  the  chief  rabbi,  who  had  since  died, 
containing  an  entry  of  the  circumcision  of  the  party  by  him;  and 
offered  to  show  that  by  the  Jewish  law  the  custom  was  for  a  child  to  be 
circumcised  on  the  eighth  day  after  his  birth,  and  it  was  the  duty  of  the 
chief  rabbi  to  perform  the  rite  and  make  the  entry.  Lord  Denman, 
after  consulting  Mr.  Justice  Patteson,  would  not  admit  the  evidence. 
No  reasons  are  reported,  and  as  the  party  who  offered  the  evidence 
prevailed,  the  case  was  not  brought  before  the  court  in  bank.  The 
facts  were  very  similar  to  those  now  before  us^  with  one  important 
difference.  Here,  the  record  was  offered  in  order  to  prove  full  age,  and 
was  admitted  only  to  show  that  the  child  was  in  being  when  the  record 
was  made.  There,  the  evidence  was  offered  to  prove  infancy,  by  the 
aid  of  presuming  the  child  to  have  been  only  eight  days  old  at  the  time 
of  the  entry ;  and  that  depended  on  the  peiformance  of  duty  by  his 
parents,  of  which  there  was  no  evidence.  The  entry  may  have  been 
rejected  on  that  gronnd,  just  as  legal  records  of  lyaptisms,  as  above 
stated,  are  not  evidence  of  the  time  of  birth.  If  the  ruling  was  made 
upon  broader  gronnds,  we  do  not  see  how  it  can  be  reconciled  with  the 
weight  of  English  authority  as  shown  by  the  cases  already  cited.  See 
also  1  Stark.  Ev.  (4th  Amer.  ed.)  819-322 ;  1  Phil.  Ev.  (4th  Amer.ed.) 
356  ;  1  Taylor  on  Ev.  (3d  ed.)  §  638. 

In  the  United  States,  the  law  is  well  settled  that  an  entcy  made  by  a 
person  in  the  ordinary  course  of  his  business  or  vocation,  with  no  inter- 
est to  misrepresent,  before  any  controversy  or  question  has  arisen,  and 
in  a  book  produced  fVom  the  proper  custody,  is  competent  evidence, 
after  his  death,  of  the  facts  thus  recorded.  In  a  very  early  case  the 
Supreme  Court  of  Connecticut  admitted  the  record  of  a  baptism  by  a 
minister  of  a  parish,  who  had  since  died,  as  evidence  of  the  fact  of  bap- 
tism. HunUy  v.  Competock^  2  Root,  99.  It  has  been  repeatedly  held 
in  this  Commonwealth  that  the  book  of  a  bank  messenger  or  a  notary 
public,  kept  in  the  usual  course  of  business,  though  not  required  by 
law,  is  competent  evidence  after  his  death.  Wdehy.  Barrett^  15  Mass. 
380;  Porter  v.  Jvdson^  1  Graj',  175.  Similar  decisions  have  been 
made  by  the  Supreme  Court  of  the  United  States  and  by  other  Ameri- 
can conrts  of  authority.  NtchjoUs  v.  TFeftft,  8  Wheat.  326 ;  Oale  v. 
Norrisj  2  McLean,  471 ;  Augueta  v.  Windsor^  above  cited  ;  Sheldon  v. 
Benhamj  4  Hill  (N.  Y.),  181 ;  ITaurse  v.  McCoy ^  2  Bawle,  70. 
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In  the  case  before  ns,  the  book  was  kept  by  the  deceased  priest  in 
the  usual  course  of  his  office,  and  was  pi*oduced  from  the  custody  of 
his  successor ;  the  entry  is  in  his  own  handwriting,  and  appears  to  have 
been  made  contemporaneously  with  the  performance  of  the  rite,  long 
befoi'e  any  controversy  had  arisen,  with  no  inducement  to  misstate,  and 
no  interest  except  to  perform  his  official  duty.^  The  addition  of  a  mem- 
orandum that  he  had  been  paid  a  fee  for  the  ceremony  could  not  have 
added  anything  to  the  competency,  the  credibility,  or  the  weight  of 
the  record  as  evidence  of  the  fact  An  entry  made  in  the  performance 
of  a  religious  duty  is  certainly  of  no  less  value  than  one  made  by  a 
clerk,  messenger,  or  notary,  an  attorney  or  solicitor,  or  a  physician,  in 
the  course  of  his  secular  occupation.  Exceptions  overruled, 

J.  P.  Converse^  for  the  defendant.    A.  R,  Browny  for  the  plaintifiF. 


\  SHOVE  V.  WILEY. 
Supreme  Judicial  Court  of  Massachusetts.    1836. 

[Reported  18  PidL  558.'] 

This  was  an  action,  commenced  on  the  7th  of  September,  1885,  by 
the  indorsee  of  a  promissory  note  made  by  William  B.  Breed,  to  the 
defendant  or  order,  and  by  him  indorsed,  dated  the  11th  of  November, 
1828,  for  $120,  payable  in  ninety  days.  Pleas,  the  general  issue  and 
the  statute  of  limitations.  At  the  trial  it  appeared  that  Breed  and 
Wiley  were  residents  in  Lynn  at  the  time  when  the  note  became  due. 
E.  S.  Davis  testified  that  on  the  12th  of  February,  1829,  he  was  a  clerk 
in  the  Lynn  Mechanics'  Bank ;  that  by  referring  to  the  i^ecords  of  the 
bank  he  finds  the  following  notice  entered  by  himself,  viz.,  *^  Lynn 
Mechanics'  Bank,  Feb.  12,  1829.  I  this  day  notified  Wm.  B.  Breed, 
drawer,  and  Caleb  Wilej',  indorser,  on  a  note  of  120  dollars,  due  this 
day,  the  last  of  grace.  Attest^  E.  S.  Davis ; "  that  it  was  his  practice 
to  carry  the  notices  himself  to  the  residence  or  place  of  business  of  all 
the  parties  resident  in  town,  and  he  had  no  doubt  that  notices  of  the 
non-payment  of  this  note  were  carried  as  usual,  as  he  was  very  careful 
to  notif}'  the  parties  and  to  make  a  record  of  it ;  that  he  could  not  rec- 
ollect anything  in  relation  to  this  -particular  note,  but  he  believed  he 
did  not  fail  to  notify  the  parties  in  any  case ;  that  he  always  left  Wiley's 
notices  at  his  store,  and  Breed's  at  his  house ;  that  he  carried  the 
notices  after  the  bank  closed  and  entered  them  the  next  morning ;  that 
he  generally  wrote  the  records  on  the  day  that  the  note  was  due,  and 

^  It  is  not  to  be  nndentood  that  all  these  qnalifications  are  legally  necessary  in  this 
sort  of  declaration.    See  Augosta  v.  Windsor,  supra,  567,  and  569  n.  —  En. 
*  A  part  of  the  case  is  omitted. 
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Bigned  them  after  he  had  carried  the  notice ;  that  the  bank  had  a  form 
of  notice  printed,  with  blanks  for  the  date,  amount,  and  name,  and 
he  Bapposed  this  form  was  used  in  respect  to  the  note  in  question ; 
that  it  was  not  the  practice  of  the  bank  to  present  the  note  to  the  prom^ 
isor  on  the  day  the  note  became  due,  before  notif3'ing  the  indorser ; 
that  he  thought  the  defendant  was  conversant  with  the  usages  of 
the  bank ;  that  at  the  time  when  these  notices  were  given  the  defend- 
ant was  frequently  at  the  bank  and  had  notes  becoming  due  there. 
•  .  .  The  defendant  consented  to  a  default,  the  case  to  stand  as  if 
the  jury  had  given  a  verdict  for  the  plaintiff ;  and  if  upon  the  evi- 
dence such  a  verdict  could  be  sustained,  judgment  was  to  be  rendered 
for  the  plaintiff  on  the  default ;  otherwise  the  plaintiff  was  to  become 
nonsuit. 

Stickney^  for  the  defendant.     Choate  and  Proctor^  for  the  plaintiff. 

Shaw,  C.  J.,  delivered  the  opinion  of  the  court  ...  It  is  very 
obvious  to  remark  that  if  such  evidence  is  not  sufficient,  it  would  be 
extremely  difficult  to  prove  such  acts  done.  Where  bank  messengers, 
notaries,  and  such  official  persons  do  hundreds  and  thousands  of  such 
acts  every  year,  it  would  be  contrary  to  all  human  experience  to  believe 
that  the}'  could  recall  the  recollection  of  each  by  force  of  present  mem- 
ory, even  after  looking  at  a  written  memorandum ;  but  the  witness  may 
testify  to  other  facts,  which,  with  the  aid  of  the  memorandum,  will 
afford  a  very  satisfactory  inference  that  the  act  was  done,  —  such  as 
his  usual  practice  and  habit,  his  caution  never  to  make  such  memo- 
randa unless  the  acts  were  done,  and  his  consciousness  of  the  impor- 
tance And  necessity  of  accuracy  in  this  particular.  In  this  respect,  it  is 
like  the  testimony  of  an  attesting  witness  to  an  instrument.  He  recog- 
nizes his  handwriting ;  he  knows  he  put  his  hand  there ;  he  testifies 
I  that  he  believes  he  would  not  have  put  it  there  if  he  had  not  seen  the 

\  instrument  executed ;  but  he  has  no  present  recollection  of  the  fact 

other  than  that  derived  from  the  recognition  of  his  handwriting.  Such 
evidence,  we  think,  it  is  every  day's  practice  to  admit,  and  if  not  con- 
trolled by  other  evidence,  a  jury  might  and  ought  to  infer  from  it  the 
fact  of  execution. 

In  the  first  place,  we  think  the  book  produced  in  the  present  case, 
containing  the  entry  made  by  the  witness,  which  enables  him  to  testify, 
is  not  to  be  treated  as  a  mere  private  memorandum,  used  to  excite  and 
to  stimulate  his  memory,  and  enable  him,  after  seeing  it,  to  recall  the 
actual  present  recollection  of  the  fact  to  be  proved.  We  understand  it, 
from  the  manner  in  which  the  witness  describes  it,  as  a  regular  book 
kept  by  the  bank,  for  the  purpose  of  inserting  therein  certificates  or 
statements  of  the  acts  of  the  officers,  done  by  them  in  the  regular  dis- 
charge of  their  official  functions,  and  intended  to  preserve  the  evidence 
of  such  facts.  The  witness  speaks  of  the  book,  as  one  of  the  ^^  records  " 
of  the  bank,  and  his  entry  therein  of  the  certificate  of  the  act  done  as 
making  a  ^^  record  "  of  the  same.    And  in  the  case  of  the  note  in 
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question,  the  certificate  is  further  authenticated  by  the  signature  of 
the  witness. 

It  is  very  clear  that  this  is  such  a  book  as  would  of  itself  be  evidence 
of  the  fact  if  the  witness  were  dead :  Welsh  ▼.  Barrett,  15  Mass.  R.  380 ; 
or  had  absconded,  having  committed  an  offence  which,  if  he  were  con- 
victed of  it,  would  disqualify  him.  North  Bank  v.  Abbots  18  Pick.  465. 
It  is  not  a  mere  memorandum,  which  can  be  used  only  to  stimulate  the 
faculty  of  memory  in  the  witness,  and  then  must  be  laid  aside;  it  is 
to  some  extent,  and  for  some  purposes,  evidence^  and  it  is  so  treated 
in  the  cases  cited. 

Such  books  are  in  the  nature  of  registers  and  other  memoranda  of 
notaries  public,  which  are  given  in  evidence  in  connection  with  testi- 
mony as  to  their  usages  and  practice,  whilst  living  {Miller  v.  Hdckleyy 
5  Johns.  R.  375),  and  maj*  be  offered  in  evidence  after  their  decease, 
authenticated  by  the  testimony  of  clerks  or  others,  who  can  identify 
them,  and  testify  to  their  mode  of  transacting  business  and  keeping 
registers  of  their  acts.  Halliday  v.  Martinet,  20  Johns.  R.  168; 
Nichols  V.  Webb,  8  Wheat.  837.  Indeed,  in  i-egard  to  promissory  notes 
and  inland  bills  of  exchange,  in  which  the  protest  of  a  notary  public  is 
not  of  itself  necessary  or  even  competent  evidence,  as  by  the  custom  of 
merchants  it  is  in  regard  to  foi*eign  bills,  the  protests  of  notaries  public 
stand  on  precisely  the  same  footing.  They  are  foimal  certificates  of  the 
acts  of  the  notaries,  authenticated  by  their  signatures  and  seals,  but  which 
are  not  legal  evidence.  But  if  the  notary,  with  the  aid  of  this  formal 
evidence  of  an  act  done  by  himself,  can  testify  that  he  believes  the  act 
was  done,  though  he  has  no  present  recollection  of  it,  it  is  competent 
evidence.  Union  Bank  v.  Hyde,  6  Wheat  572.  Were  it  otherwise, 
inasmuch  as  a  formal  protest  would  be  no  evidence,  if  the  notarj*  wero 
living,  the  evidence  could  only  be  perpetuated  by  a  deposition  in  per- 
petuam,  and  even  that  is  not  usually  allowable  as  evidence  in  communi- 
ties and  courts  governed  by  the  common  law,  but  depends  on  a  statute 
regulation  of  our  own  State. 

We  think  the  cases  where  a  witness  has  been  prohibited  (Vom  testi- 
fying by  the  aid  of  a  memorandum,  unless  after  looking  at  the  memo- 
randum he  can  testify  from  present  recollection,  are  those  where  the 
memorandum  used  is  not  one  taken  by  himself,  or  is  a  copy  or  extract 
^of  one  not  produced.  In  all  such  cases  he  is  required  to  produce  the 
riginal  memorandum.  Doe  v.  Perkins^  3  T.  R.  749.  The  reason  of 
this  is  obvious.  Where  the  witness  can  testif}-  to  the  facts  only  b}'  tlie 
aid  of  the  memorandum  which  he  finds,  he  shall  produce  the  memoran- 
dum, because  it  is,  under  the  circumstances^  the  best  evidence  which 
the  case  will  afford,  and  better  than  copies  or  extracts,  which,  in  ref- 
erence to  such  originals,  are  secondarj',  and  presuppose  a  better  in 
existence,  and  because  the  production  of  the  paper  will  enable  the 
adverse  party,  on  cross-examination,  to  examine  the  book  or  paper 
itself,  so  that  if  the  matter  testified  by  the  witness  is  controlled  or 
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qualified  by  anything  else  contained  in  the  memorandum,  the  adverse 
party  ma}'  have  the  benefit  of  it. 

In  ajcase  in  Soutb^X2a]:olina.lhe  court  has  gone  somewhat  further 
than  we  find  it  necessary  to  go'  in  the  present,  ^ud  have  decided  that 
where  a  witness  made  any  memorandum  at  the  time^  for  the  purpose  of 
enabling  him  to  testify  to  it  afterwards,  and  can  afterwards  say  that  he 
made  It  at  the  time  for  that  purpose,  and  intended  to  make  it  couform- 
ably  to  the  truth,  and  now  believes  that  he  did,  it  is  competent  evidence 
to  go  to  a  jury,  tiioagh  the  witness  admits  that  he  cannot  now  testify 
to  the  facts»  from  present  recollection,  even  after  refreshing  bis  memory 
by  the  use  of  the  paper.  Perhaps,  in  regard  to  sums  and  dates,  and 
other  minute  particulars,  where  the  witness  recollects  the  general  course 
of  the  transaction,  such  use  is  commonly  made  of  a  written  memoran* 
dum  in  practice,  though  perhaps  the  witness  does  not  usually  declare  so 
explicitly  his  want  of  present  recollection  as  the  witness  did  in  that  case. 
State  Y.  HatolSf  2  Nott  db  M'Cord,  381.  Perhaps,  in  many  cases,  as 
that  of  a  tender  of  a  precise  amount  in  dollars  and  cents,  the  delivery 
of  a  cargo,  kept  in  a  memorandum  book,  and  other  similar  cases,  it 
would  be  impossible  to  prove  the  facts,  without  making  such  use  of  the 
memorandum.     So  of  the  words  spoken  in  case  of  slander. 

But  it  is  not  necessary  to  decide  this  general  question  in  the  case  be- 
fore us.  The  present  is  the  case  of  a  regular  book  kept  at  a  bank,  and 
the  entries  are  the  oflScial  acts  of  its  clerks  done  within  the  ordinary 
scope  of  their  authority.  In  the  case  of  the  Union  Bank  v.  £nappf 
3  Pick.  96,  a  book  of  the  same  description,  on  proof  that  the  clerk  who 
kept  it  had  become  insane,  and  on  proof  of  his  handwriting,  was  ad- 
mitted as  competent  evidence.  The  book  otfei'ed  in  the  present  case 
would  become  admissible,  according  to  the  cases  cited,  on  proof  of  the 
handwriting  of  the  clerk,  in  case  of  his  death,  insanity,  or  other  inca- 
pacity to  testify ;  and  we  think  it  is  not  the  less  so  when  authenticated 
by  himself. 

As  to  the  form  of  the  notice  given,  the  clerk  exhibits  a  printed  form 
in  common  use,  and  testifies  to  his  belief  that  the  notices  in  question 
were  in  the  same  form ;  which  is  competent,  and  in  the  opinion  of  the 

court  sufficient  evidence  of  the  fact. 

Judgment  far  the  plaintiff  on  the  default  ^ 

1  And  so  Perkins  v.  Ins.  Co.,  10  Gray,  p.  828,  and  Bank  of  Monroe  v.  Culver, 
2  Hill,  631  (N.  Y.  1842).  In  the  last  case  Bronson,  J.  (for  the  court),  said  :  "This 
brings  US  to  the  inquiry  whether  the  original  entries  and  memoranda  were  properly  re- 
ceived in  evidence.  The  defendants  insist,  that  they  could  only  be  used  for  the  pur- 
pose of  refreshing  the  recollection  of  the  witness,  and  not  as  evidence  to  the  jury.  I 
may  here  remark,  that  the  entries  and  memoranda  were  made  in  the  usual  course  of 
business,  and  are  verified  in  the  most  ample  manner  by  the  witness  who  made,  and 
whose  duty  it  was  to  make  them.  The  proof  could  not  well  have  been  more  satisfac- 
tory than  it  is.  But  the  witness  was  unable  to  call  to  mind  the  original  transaction  ; 
and  the  question  is,  whether  memoranda  and  entries  thus  verified  should  be  allowed 
to  speak  for  themselyes.    I  think  they  should.    Although  it  was  not  then  absolutely 


576  OUT  V.  HiAD.  [chap,  il 


GUY  V.  MEAD. 

CouBT  OF  Appeals  of  New  York.    1860. 

[BeporUd  22  N,  T.  462.] 

Appeal  from  the  Sapremc  Court.  Action  on  a  promissory  note, 
made  by  the  defendant,  on  the  13th  day  of  July,  1843,  payable  one  day 

necessary  to  pass  upon  the  question,  it  was  fully  considered  in  Merrill  v.  The  Ithaca 
&  Owego  R.  R.  Co.,  16  Wend.  686  (1887);  aud  we  came  to  the  conclusion  that  evi- 
dence of  this  character  was  admissible.  Lawrence  r.  Barker,  5  Wend.  301  (1830),  does 
not  lay  down  a  different  rule.  The  memorandum  iu  that  case  was  not  made  in  the 
usual  course  of  business,  but  only  for  the  convenience  of  the  witness.  But  here  the 
memoranda  and  entries  were  made  in  the  usual  course  of  business,  and  as  a  part  of 
the  proper  employment  of  the  witness.  I  do  not  see  how  it  is  possible  to  doubt  that 
such  evidence  ought  to  be  received.  There  are  a  multitude  of  transactions  occurring 
every  day  in  banks,  the  offices  of  insurance  companies,  merchants'  stores,  and  other 
places,  which,  after  the  lapse  of  a  very  brief  period,  cannot  be  proved  in  any  other 
way.  It  is  not  to  be  supposed  that  officers  and  clerks  in  large  trading  and  other  busi- 
ness establishments  can  call  to  mind  all  that  has  been  done  in  the  course  of  their 
employment ;  and  when  their  original  entries  and  memoranda  have  been  duly  authen- 
ticated, and  there  is  nothing  to  excite  suspicion,  there  can  be  no  great  danger  in  allow- 
ing them  to  be  laid  before  the  jury."  Bates  o.  Preble,  151  U.  S.  149;  Sherlock  v. 
Germ.  Am.  Ins.  CJo.,  21  N.  Y.  App.  D.  18  (1897). 

In  Massachusetts,  in  Welsh  v.  Barrett  (1819),  ante,  p.  659,  entries  of  this  class  were 
admitted  on  the  death  of  the  maker ;  in  Union  Bank  v.  Enapp,  3  Pick.  96  (1825),  on 
his  insanity,  the  court  (Putnam,  J.)  remarking  that  '*  his  insanity  renders  him  as  un- 
able to  testify  as  his  death  would  have  done ;  "  in  North  Bank  v.  Abbot,  13  Pick.  465, 
in  1833,  where  he  had  absconded  and  could  not  be  found,  the  court  (Shaw,  C.  J.), 
saying:  "We  cannot  distinguish  this  in  principle  from  the  case  of  death  or  alienation 
of  mind.  The  ground  is  the  impossibility  of  obtaining  the  testimony ;  and  the  cause 
of  such  impossibility  seems  immateriaL"  And  finally,  in  the  case  in  the  text,  in  1836, 
it  is  treated  as  an  a  fortiori  case  for  receiving  the  entry,  if  the  maker  of  it,  having  for- 
gotten the  facts,  is  present  in  court  and  ready  to  testify  to  the  making  of  the  entiy  and 
its  regularity,  and  his  belief  in  the  truth  of  it.  A  similar  course  has  been  taken  in 
some  other  States.  (But  compare  Drayton  v.  Welld,  ante,  p.  336.)  In  England  the 
course  has  been  different.  The  cases  there  have  generally  gone  upon  the  view  that  this 
sort  of  thing,  being  an  exception  to  the  hearsay  rule,  is  to  be  strictly  dealt  with.  In 
so  far  as  the  class  of  cases  now  under  consideration  dealt  with  entries  in  a  party's  own 
books,  Loi-d  Hardwicke's  remark  in  Lefebure  v.  Worden,  in  1750  {ante,  p.  514),  shows 
that  the  reasoning  was  this  :  Since  the  entry  could  have  been  read  if  the  clerk  were 
living,  it  may  also  be  read  when  he  is  dead,  if  duly  authenticated.  As  regards  entries 
in  a  third  party's  books,  it  may  be  doubted  whether  at  common  law  they  'could  have 
been  read  when  the  clerk  was  living.  Probably  the  clerk's  testimony  was  all  that  was 
receivable,  and  he  must  use  the  books,  if  at  all,  merely  in  an  auxiliary  way,  to  refresh 
his  roemoiy,  not  putting  them  in  as  evidence.  In  that  sort  of  case,  then,  the  receipt 
of  the  entry  after  the  maker  of  it  was  dead,  was  merely  to  supply  the  place  of  the  tes- 
timony of  a  witness.  In  the  other  cases  it  was  to  preserve  the  use  of  a  memorandum 
which  could  have  been  used  if  the  witness  were  living,  and  which  it  seemed  hard  to 
lose  by  his  death,  if  it  could  be  well  authenticated.    The  reasoning  in  Shove  v.  Wiley 
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after  date,  to  George  Sharts  or  bearer,  for  $250.  It  was  transferred 
to  the  plaintiff,  July  25,  1854,  and  this  action  was  commenced  im- 
mediately afterwards.  The  defence  set  np  was,  paj'ment  to  Sharts 
while  he  was  the  holder,  and  the  Statute  of  Limitations.  There  was 
an  indorsement  of  $40,  February  26,  1849.     Defendant  gave  evidence 

is  curiously  different.  Since  these  entries  could  come  in  if  the  maker  were  deftd,  it  is 
now  said,  they  certainly  should  come  in  if  he  is  living  and  ahle  to  authenticate  them. 
It  ia  very  obeenrable  when  this  begins  to  be  allowed,  how  near  we  are  brought  to  the 
topic  of  using  entries  to  refreah  recollection,  —  a  matter  for  later  consideration  ;  tn/ra, 
p.  1184.  As  might  be  anticipated,  these  two  classes  of  cases  have  sometimes  blended, 
to  the  confusion  of  both,  e.  g,  in  New  York. 

In  the  American  note  to  Price  v.  Torrington,  1  Smith's  Load.  Cas.  (8th  ed.)  572-573, 
it  is  said:  "The  prinMple  of  Doe  v.  Turford  is  therefore  to  be  considered  as  well  settled 
in  this  country.  But  the  American  cases  appear  to  establish  another  principle,  which 
is  derived  directly  out  of  the  former,  and  is  in  fact  but  a  more  extended  application  of  it, 
viz.,  that  where  original  entries  have  been  made  in  the  usual  course  of  business,  and 
are  authenticated  as  such  by  the  oath  of  the  person  who  made  them  though  he  re- 
members and  can  testify  nothing  about  the  facts  recorded  in  the  entries,  such  entries 
thus  verified  by  the  oath  of  the  person  who  made  them,  are  admissible,  primary  evi- 
dence of  those  facts,  during  his  life.  .  .  .  The  cases  involving  this  principle  are  to 
be  distinguished  from  those  which  turn  upon  a  witness's  being  allowed  to  refresh  his 
memory  by  referring  to  memoranda  or  entries.  .  .  .  This  practice  differs  from  the 
principle  aboye  stated,  as  being  involved  in  the  American  decisions,  in  this  respect ; 
that  in  one  case  the  oath  is  the  primary  evidence,  and  this  oath  is  affected  as  to  its 
credibility  by  the  nature  and  character  of  the  memoranda  connected  with  it ;  in  the 
other,  the  entries  are  the  evidence  that  goes  to  the  jury,  and  the  oath  is  only  to  verify 
them  as  being  original,  and  made  in  the  course  of  business.  ...  It  has  been  attempted 
to  carry  even  still  further  this  principle  of  receiving  entries  in  evidence,  and  to  admit 
any  private  memorandum  made  at  the  time  for  the  purpose  of  perpetuating  evidence  of 
the  fact,  if  verified  to  be  such  by  the  oath  of  the  person  who  made  it ;  though  such 
person  can  state  nothing  about  the  fact.  •  .  .  The  true  test,  as  established  in  this 
country,  of  the  admissibility  of  an  entry  verified  by  the  oath  of  the  person  who  made 
it,  appears  to  be  this  :  entries,  such  as  would  have  been  admissible  after  the  death  of 
the  maker  of  them,  on  proof  of  his  handwriting,  are  competent  evidence  in  his  lifetime, 
when  authenticated  by  his  oath  ;  and  no  other  entries  are.  It  is  but  an  extension  of 
the  principle  on  which  the  entries  of  a  deceased  person  are  admitted ;  and  it  is  a  reason- 
able and  safe  extension." 

In  Chaffee  v,  U.  S.,  18  Wall.  pp.  540-541  (1873),  Field,  J.,  for  the  court,  said : 
"  The  books  were  not  public  records ;  they  stood  on  the  same  footing  with  the  books 
of  the  trader  or  merchant.  .  .  .  Their  admissibility  must,  therefore,  be  determined 
by  the  rule  which  governs  the  admissibility  of  entries  made  by  private  parties  in  the 
ordinary  course  of  their  business.  And  that  rule,  with  some  exceptions  not  including 
the  present  case,  requires,  for  the  admissibility  of  the  entries,  not  merely  that  they 
shall  be  contemporaneous  with  the  facts  to  which  they  relate,  but  shall  be  made  by 
parties  having  personal  knowledge  of  the  facts,  and  be  corroborated  by  their  testimony, 
if  living  and  accessible,  or  by  proof  of  their  handwriting,  if  dead,  or  insane,  or  beyond 
the  reach  of  the  process  or  commission  of  the  court.  The  testimony  of  living  witnesses 
personally  cognizant  of  the  facts  of  which  they  speak,  given  under  the  sanction  of  an 
oath  in  open  court,  where  they  may  be  subjected  to  cross-examination,  affords  the 
greatest  security  for  truth.  Their  declarations,  verbal  or  written,  must  however  some- 
times be  admitted  when  they  themselves  cannot  be  called,  in  order  to  prevent  a  failure 
of  justice.  The  admissibility  of  the  declarations  is  in  such  cases  limited  by  the  neces- 
aity  upon  which  it  is  founded."— -En. 
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tending  to  show  that  this  $40  was  paid  and  indorsed  in  February,  1847. 
Judgment  was  given  for  the  defendant. 
Henry  jR.  Mygatt^  for  the  appellant. 
OUes  F,  Motchkisa,  for  the  respondent. 

Denio,  J.     The  substance  of  the  testimony  of  the  witness  Ingersoll 
was,  that,  while  the  note  was  in  the  hands  of  Sharts,  the  paj'ee,  he,  at 
Shafts'  request,  made  a  calculation  in  writing  of  the  interest -then  due 
upon  it,  making  a  proper  allowance  for  the  payments  indorsed  on  it ; 
that,  on  consulting  the  writing,  then  in  his  hands,  it  appeared  that  it 
was  made  on  the  1st  day  of  April,  1848,  and  that  there  was  no  indorse- 
ment of  $40  allowed  for ;  that  he  fully  believed  that  the  statement  was 
accurate,  but  that  aside  from  the  written  paper  itself,  he  had  no  recol- 
lection as  to  the  time  when  it  was  made.     The  question  is,  whether, 
under  these  circumstances,  the  plaintiff,  whose  interest  it  was  to  prove 
that  this  indorsement  had  not  been  made  prior  to  April  1,  1848^  could 
read  the  paper  to  the  jury  as  evidence  tending  to  establish  that  posi- 
tion.   The  opinion  of  the  Supreme  Court  concedes  that  a  memorandum 
made  under  such  circumstances,  and  thus  authenticated,  would  be  com- 
petent evidence,  provided  it  distinctly  stated  the  matter  sought  to  be 
proved  ;  but  it  determined  that  this  paper  was  not  admissible  because 
it  does  not  state  or  show  that  the  indorsement  was  not  then  on  the 
note.    This  point,  which  is  the  only  material  one,  depends,  after  all,  it 
is  said,  solely  upon  the  testimony  of  the  witness.    This  is  not  precisely 
accurate.    The  paper  is  not  set  out ;  but  the  bill  of  exceptions  sets 
forth  that  it  contained  a  statement  of  the  date  and  amount  of  the  note, 
of  the  first  indorsement  of  $90,  January  20,  1846,  and  of  the  interest 
to  April  1,  1848.    This  must  be  taken  as  true;  and,  besides,  the  wit- 
ness testifies  in  substance  that  such  was  the  character  of  the  paper,  and 
that  it  was  made  with  the  intent  to  ascertain  the  amount  due  on  the 
note  at  that  time.    Now,  such  a  paper,  if  genuine  and  accurate,  would 
necessarily  contain  a  statement  of,  or  an  allowance  for,  all  the  indorse- 
ments of  payments  appearing  upon  the  note ;  and  the  omission  of  any 
notice  of  an  alleged  indorsement  would  be  presumptive  evidence  that 
it  was  not  then  on  the  note.     If  this  paper,  then,  had  been  received  in 
evidence,  and  had  appeared,  or  had  been  shown,  to  have  been  made  on 
the  1st  day  of  April,  1848,  for  the  purpose  mentioned,  the  fact  that  it 
contained  no  notice  of  any  indorsement  but  the  conceded  one  of  $90 
would,  if  regarded  as  authentic,  have  shown,  prima  facie^  that  no  such 
indorsement  had,  up'  to  that  time,  been  written  on  the  note.    It  would 
not  have  been  conclusive,  because  the  omission  might  have  arisen  from 
accident  or  fraud.     But  it  is  not  correct  to  say  that  the  computation 
does  not  show  the  fact  that  there  was  then  no  indorsement  of  $40 
on  the  note.     I  am  of  opinion,  therefore,  that  the  judgment  cannot 
be  sustained  upon  the  ground  on  which  it  was  placed  in  the  Supreme 
Court. 

Formerly,  I  think,  it  was  the  doctrine  of  the  courts  of  this  State 
that  such  a  paper  could  not  be  given  in  evidence  as  an  independent 
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piece  of  teBtimony.  The  rule  was,  that  it  might  be  referred  to  by  a 
witness^  to  refresh  his  memoiy,  but  he  must  then  swear  to  the  truth  of 
the  fads,  or  his  statement  would  not  be  evidence.  JLawrence  v.  Barker^ 
5  Wend.  301.  fThe  doctrine  was  fio  stated  by  the  Chancellor,  in  the 
Court  of  Errors,  in  Feeter  v.  JBiecUh,  11  Wend.  485.  But  the  subject 
has  been  re-examined  since  these  cases  were  decided,  and  a  different 
rule  now  prevails.  In  Merrill  v.  The  Ithaca  and  Owego  Railroad 
Company^  16  Wend.  599,  Judge  Cowen  examined  the  cases  upon  this 
rule  of  evidence  at  great  length,  and  his  conclusion  was,  that  original 
entries  might  be  read  in  evidence,  though  the  witness  had  forgotten  the 
fact  attested  by  them ;  but  he  said  that,  in  this  State,  the  rule  was  re- 
stricted to  entries  made  by  a  person  in  the  course  of  his  business.  He 
seemed  to  consider  that  qualification  peculiar  to  this  State.  In  the 
Sank  of  Monroe  v.  Culver^  2  Hill,  531,  the  rule  is  laid  down  with 
that  limitation,  and  applied  to  the  case  of  entries  made  by  clerks  in  a 
bank  in  the  regular  course  of  their  duties.  In  Halsey  v.  Sinaebaughf 
15  N.  Y.  485,  the  question  —  whether  a  memorandum,  made  at  or  about 
the  time  when  the  event  or  transaction  mentioned  in  it  took  place,  and 
where  the  author  swears  that  he  knows  it  to  have  been  correct  when 
made,  can  be  read  to  the  jury  in  connection  with  the  oral  testimony  of 
the  witness ;  or  whether  the  evidence  is  confined  to  what  the  witness  is 
able  to  recollect  after  refreshing  his  memory  by  referring  to  the  memo- 
randum —  came  up  for  decision  in  this  court  The  memorandum  re- 
ferred to  was  the  minutes  of  testimony  taken  bj'  the  counsel  upon  a 
former  trial  of  the  cause,  the  matter  to  be  proved  being  what  a  wit- 
ness had  sworn  to  on  that  trial ;  and  it  was  held  to  be  admissible.  The 
paper  did  not  fall  within  the  rule  as  an  entry  made  in  the  course  of 
business,  like  the  memoranda  and  entries  made  by  clerks  in  banks  and 
the  like ;  and  it  was  not  placed  on  that  footing  in  the  opinion  of  the 
court.  On  the  contrary,  Judge  Selden,  by  whom  the  opinion  was  pre- 
pared, took  pains  to  sa}*  that  he  did  not  consider  that  the  case  of  such 
a  memorandum  as  the  one  then  in  question  was  governed  by  any  pe- 
culiar rule,  but  that  the  general  question  was  presented,  whether  a 
memorandum,  that  is,  any  memorandum,  made  and  sworn  to  in  the 
manner  stated,  would  be  admissible.  The  whole  of  the  reasoning  of 
the  opinion,  and  the  cases  relied  on,  sustain  the  position  as  a  general 
one,  applicable  to  every  species  of  memorandum,  and  are  not  restricted 
to  the  routine  entries  refeiTed  to.  I  am,  therefore,  of  opinion  that  the 
qualification  formerly  considered  as  annexed  to  the  rule,  has  been 
abolished ;  and  although  my  reluctance  to  depart  iVom  decisions  npon 
practical  questions,  which  have  been  long  acted  upon,  would  not  have 
permitted  me  to  propose  such  a  change  as  was  made  in  this  instance, 
I  am  convinced  tbat  the  former  doctrine  was  based  upon  a  misunder 
standing  of  some  earlier  adjudications,  and  that  the  principle  now 
established  is,  at  least,  equally  conducive  to  the  elucidation  of  truth, 
which  should  be  the  object  of  all  rules  of  evidence.  In  Huseell  v. 
2%6  JSudeon  River  Railroad  Company^  17  N.  Y.  134,  the  memo- 
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randum  which  had  been  received  in  evidence  was  a  written  statement 
made  b}'  a  surgeon  as  to  the  character  of  the  injuries  which  the  plaintiff 
had  sustained  by  the  alleged  negligence  of  the  defendants,  and  of  the 
remedies  applied,  made  at  the  time  the  witness  was  caRed  on  to  attend 
him.  It  was  not  doubted,  in  the  opinion  of  the  court,  that  the  memo- 
randum was  one  to  which  the  rule  applied  ;  but  a  new  trial  was  granted, 
because  it  did  not  appear  but  that  the  witness  had  a  perfect  recollec- 
tion of  all  the  matters  sought  to  be  proved  by  the  memorandum. 

I  have  not  intended  to  be  influenced  in  m3*  conclusion  as  to  the  true 
rule  of  evidence  bj'  the  peculiar  aspect  of  this  case ;  but  I  cannot  avoid 
remarking,  that  if  this  computation  of  interest  was  actually  made,  as 
stated,  in  April,  1848,  for  the  purpose  of  ascertaining  the  amount  due 
on  the  note,  the  memorandum  of  it  then  made  is  one  of  the  most  satis- 
factory pieces  of  evidence  which  could  be  adduced  as  to  the  existence 
of  the  indorsement.  The  parties  to  the  alleged  transaction  had  sworn 
differently  upon  the  point,  and  several  alleged  declarations  on  one  side 
or  the  other  had  been  given  in  evidence.  If  this  paper  was  made  at 
the  time  and  for  the  purpose  claimed,  it  furnishes  written  evidence 
of  the  most  authentic  character,  made  when  the  part}*  who  now  seeks 
to  produce  it  to  the  Jury  had  no  interest  in  fabricating  it.  To  my  mind 
it  would  be  more  i)ersuasive  evidence  than  any  amount  of  oral  state- 
ment verified  by  the  oaths  of  the  parties  interested,  or  of  verbal  decla- 
rations proved  to  have  been  made  by  those  parties.  I  am  in  favor  of 
reversing  the  judgment  of  the  Supreme  Court 

Davies,  J.,  delivered  an  opinion  to  the  same  effect;  Wright,  J., 
dissented ;  Welles,  J.,  expressed  no  opinion ;  all  the  other  judges 
concurring.  Judgment  reversed^  and  new  trial  ordered,  ^ 


PECK  V.  VALENTINE. 
Court  of  Appeals  op  New  York.     1884. 

[BtporUd  94  N.  K.  569.] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme  Court, 
in  the  second  judicial  department,  entered  upon  an  order  made  Febru- 
ary 12,  1882,  which  affirmed  a  judgment  in  favor  of  plaintiff,  entered 
upon  the  report  of  a  referee.  (Mem.  of  decision  below,  29  Hun,  668.) 
The  complaint  in  this  action  alleged,  in  substance,  that  defendant 
was  emploj'ed  b}'  J.  Melner  Peck,  the  original  plaintiff  and  the  present 
plaintiffs  intestate,  as  his  agent  to  conduct  and  carry  on  the  lumber 
business  at  the  lumber-3*ard  of  said  Peck ;  that  said  defendant  sold  a 
large  quantity  of  lumber  and  received  the  pa}*  therefor,  for  which  he 
failed  to  account,  but  embezzled  and  converted  the  same  to  his  own 
nse.     The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Jbsiah  T.  Marean^  for  appellant.    W.  T.  B.  JUilliken^  for  respondent 

1  Compare  Bates  r.  Preble,  161  U.  S.  149,  165.  — En. 
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Andrews,  J.  The  plaintiff,  for  the  purpose  of  proving  that  the  de« 
fendant  had  not  entered  in  the  cash-book  all  the  moneys  received  by 
him  from  sales  of  lumber,  called  one  Leggett  as  a  witness,  who  testified 
that  in  July,  18^79,  he  was  employed  by  the  plaintiff  in  his  lumber-yard, 
and  kept  on  a  loose  piece  of  paper  an  account  of  moneys  received  by 
the  defendant  from  sales  of  lumber  from  the  1st  to  the  18th  of  that 
month ;  that  the  entries  were  made  each  day  continuously,  except  Suu- 
da}',  and  were  correct ;  that  he  gave  the  pai)er  to  the  plaintiff,  and  that 
the  defendant  never  saw  it.  The  plaintiff  testified  that  he  received  the 
memorandum)  fi*om  Leggett,  and  had  lost  it,  but  that  he  copied  the 
figures  correctly  into  a  memorandum-book  (which  he  produced),  and 
that  the  entries  had  not  been  altered.  The  entries  in  the  memorandum- 
book  were  then  offered  and  received  in  evidence,  under  the  defendant's 
objection. 

We  think  the  entries  were  not  competent  evidence.  The  original 
memorandum,  if  it  had  been  produced,  could  have  been  used  by  Leg- 
gett to  refresh  his  recollection  ;  or  if  he  had  forgotten  the  facts  stated, 
and  could  not  on  seeing  the  memorandum  recall  them,  yet  if  he  had 
been .  able  to  state  that  it  was  a  true  statement  of  the  transactions 
known  to  him  at  the  time,  it  could  have  been  read  in  evidence  in  con- 
nection with  and  as  auxiliary  to  his  testimony.  €hiy  v.  Mead^  22 
N.  Y.  462.  But  the  adverse  party  on  production  by  the  witness  of  the 
memorandum  would  have  had  the  right  of  inspection  and  cross-examina- 
tion, —  a  right  of  great  importance  as  a  protection  against  fabricated 
evidence.  Stephen  on  Evidence,  art.  136  ;  Cowen,  J.,  Merrill  y.  Ithaca^ 
dbc.  JR,  R.  Co.^  16  Wend.  600.  In  this  case  the  memorandum  was  not 
produced,  and  Leggett  was  not  sworn  as  to  its  contents,  for  the  reason 
doubtless  that  he  could  not  remember  what  it  contained.  The  only 
evidence  to  connect  the  entries  in  the  plaintiff's  book  with  the  original 
memorandum,  or  to  establish  the  amount  of  money  received  by  the  de- 
fendant during  the  time  stated,  was  the  oath  of  the  defendant  [plaintiff] 
that  the  entries  were  a  true  transcript  from  the  memorandum,  in  connec- 
tion with  the  testimony  of  Leggett,  that  the  memorandum  was  a  true 
statement  of  the  transactions  at  the  time.  The  original  memorandum 
was  the  mere  declaration  of  Leggett  in  writing  of  certain  facts  observed 
by  him.  The  case  is  not  distinguishable  in  principle  from  what  it  would 
have  l>een  if  there  had  been  no  memorandum,  and  the  plaintiff  had  been 
permitted  to  prove  the  oral  representations  of  Leggett  to  him  of  the 
same  facts.  This  would  be  mere  hearsay,  and  the  fact  that  the  state- 
ment instead  of  being  oral  was  written  does  not  alter  the  character  of 
the  evidence.  A  similar  question  was  presented  in  Cluie  v.  Small^  1 7 
Wend.  238.  The  plaintiff  in  that  case  sought  to  prove  an  admission  of 
the  defendant  made  to  the  sheriff  at  the  time  of  the  service  of  the  writ, 
and  was  permitted  to  prove  the  contents  of  a  letter  written  by  the  sheriff 
to  tlie  plaintiff's  attorneys  on  returning  the  process,  in  which  he  reported 
the  admission  made  b}'  the  defendant  The  letter  was  lost,  and  the 
sheriff  testified  that  he  could  not  recollect  the  contents  of  the  letter  or 
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what  the  defendant  had  said,  but  that  what  he  wrote  was  undoubtedly 
as  stated  by  the  defendant.  The  evidence  of  the  sheriff  was  held  to  be 
inadmissible ;  Ck>wen,  J.,  saying :  *^  There  was  only  one  of  two  ways  in 
which  he  could  be  allowed  to  speak ;  that  is,  either  fVom  positive  recol- 
lection^ or  from  seeing  the  letter  and  knowing  it  to  be  his  own  statement." 
And  again :  ^^  The  inquiry  here  was  no  more  than  the  common  one  to 
a  witness,  —  Would  you  have  asserted  such  a  matter  unless  it  had  been 
true?  and  on  obtaining  the  witness'  affirmative  answer,  going  on  to 
prove  what  he  did  s&yJ* 

The  substantive  fact  sought  to  be  proved  in  this  case  was  the  receipt 
b}'  defendant  of  moneys  for  which  he  had  not  accounted.  It  could  be 
proved  by  any  competent  common-law  evidence.  But  the  original 
memorandum  of  Leggett  was  not  original  or  primary  evidence  to  charge 
the  defendant.  It  was  not  a  writing  inter  partes,  nor  one  creating 
rights,  or  of  which  rights  could  be  predicated,  as  a  will,  contract,  or  deed ; 
nor  was  it  a  record  of  transactions  in  the  ordinary  course  of  business, 
as  books  of  account,  nor  a  pa[)er  made  by  the  defendant,  or  to  which 
he  was  in  any  way  privy.  It  was  apparently  a  private  statement  of  an 
exceptional  transaction,  made  by  an  agent  in  aid  of  his  memory,  for 
the  information  of  his  principal.  The  facts  stated  were  relevant,  and 
could  be  proved  by  au}*  one  who  could  testify  to  their  existence,  either 
directl}',  as  matter  of  |)ei*sonal  recollection,  or  from  a  memorandum 
made  by  him,  which  he  could  verif}*  as  true.  The  entries  in  the  plain- 
tiff's book  were  not  authenticated  by  Leggett.  Whether  the}'  were  a 
correct  transcript  of  his  original  memorandum  depended  solely  upon  the 
plaintiff's  evidence.  The  original  memorandum  was  not  a  writing  the 
contents  of  which,  if  lost,  could  be  proved  by  secondary  evidence.  The 
rule  upon  that  subject  relates  to  writings  which  are  in  their  natui-e  origi* 
nal  evidence,  and  in  case  of  loss,  their  contents  are  fram  necessity  al* 
lowed  to  be  proved  by  parol.  We  think  the  admission  of  the  entries 
from  the  plaintiff's  book  was  not  justifie<l  by  any  rule  heretofore  estab- 
lished, and  to  extend  the  rule  so  as  to  admit  a  copy  of  a  memorandum 
not  in  its  nature  original  evidence  of  the  facts  recorded,  and  not  veri- 
fied by  the  party  who  made  the  original  and  knew  the  facts,  would  open 
the  door  to  mistake,  uncertaintj',  and  fraud,  —  a  consequence  far  more 
serious  than  would  flow  firom  a  restriction  which  in  a  particular  instance 
might  seem  to  prevent  the  ascertainment  of  truth.  For  the  en'or  in 
admitting  the  entries  the  judgment  should  be  reversed  and  a  new  trial 
ordered.    All  concur.  Judgment  reversed. 
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THE  MAYOR,   &c.  OF  NEW  YORK  v.  THE  SECOND 
AVENUE  RAILROAD  COMPANY. 

Court  of  Appeals  of  New  York.     1886. 

[ReporUd  \02  y.  F.  572.]  > 

Appeal  from  Judgment  of  the  General  Term  of  the  Supreme  Court, 
in  the  first  judicial  department,  entered  upon  an  oixler  made  December 
31,  1883,  which  affirmed  a  judgment  in  favor  of  plaintitf  directed  by 
the  court  (Re(K>rted  below,  31  Hun,  241.)  This  action  was  brought 
to  recover  damages  for  an  alleged  breach  of  contract.  Defendant, 
having  obtained  permission  to  lay  its  railroad  with  a  double  track  over 
lx>ition8  of  certain  streets  in  the  city  of  New  York,  entered  into  a  con* 
tract  with  the  cit}'  by  which  it  covenanted  among  other  things  |^  that 
the  said  company  shall  pave  the  streets  in  and  about  the  rails  in  a  per- 
manent manner  and  keep  the  same  in  repair  to  the^entire  satisfaction  of 
the  street  commissioner.*'  Defendant  failed  to  keep  one  of  the  streets 
covered  bj*  the  contract  in  repair.  Notice  of  the  condition  of  the  street 
and  that  if  it  did  not,  within  thirty  da^'s  thereafter,  repair  the  same, 
the  depai-tment  of  public  works  would  make  the  necessary  repairs,  and 
defendant  would  be  held  re8i>onsible  for  the  expense,  was  served  upon 
defendant.  It  having  failed  to  comply  with  the  notice,  tlie  work  was 
done  by  the  department,  and  the  expense  thereof  plaintiff  claimed  to 
recover  herein.    The  further  material  facts  are  stated  in  the  opinion. 

Austen  G.  Fox^  for  appellant.     2>.  J,  Dean^  for  re8|x>ndent. 

Andrews,  J.  ...  A  more  serious  question  is  raised  by  exceptions 
to  the  admission  in  evidence  of  a  time-book  kept  by  one  John  B.  Wilt, 
and  of  a  written  memorandum  or  account  made  bv  him,  offered  to 
prove  tlie  number  of  dajs'  work  performed  and  the  quantity  of  mate* 
rial  used.  Wilt  was  a  foreman,  in  the  employ  of  the  department  of 
public  works,  and  had  general  chaise  of  the  repairs  in  question.  Under 
him  were  two  gang  foremen,  or  head  pavers,  Patrick  Madden  and 
Charles  Coughlan,  each  having  charge  of  a  separate  gang  of  about  ten 
men  employed  on  the  work.  Wilt  kept  a  time-book,  in  which  was 
entered  the  name  of  each  man  employed.  He  visited  the  work  twice  a 
day,  in  the  morning  and  aflernoon,  remaining  from  a  few  minutes  to 
half  an  hour  each  time,  and  he  testified  that  while  there  he  cliecke<1  on 
the  time-book  the  time  of  each  man,  as  reported  to  him  by  the  gang 
foremen.  He  also  testified  that  he  marked  the  men's  names  as  he  saw 
them,  and  that  he  knew  their  faces.  The  gang  foremen  did  not  see  the 
entries  made  by  Wilt,  but  they  testified  that  they  correctly  reported  to 
him  each  day  the  names  of  the  men  who  worked,  and  if  any  did  not 
work  full  time,  they  reported  that  fact  also.  Upon  this  proof,  the  trial 
judge  admitted  the  time-book  in  evidence,  against  the  objection  of  the 

1  A  part  of  the  case  la  omitted. 
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defendant  The  trial  judge  also  admitted  in  evidence,  under  like 
objection,  a  written  memorandum  or  account,  in  the  handwriting  of 
Wilt,  of  materials  used.  Wilt  testified  that  the  entries  in  the  account 
were  made  from  daily  information  furnished  by  the  gang  foremen,  on 
the  occasions  of  bis  visiting  the  work,  and  that  he  correctly  entered  the 
amounts  as  rci>orted.  It  does  not  ap|)ear  that  he  had  any  personal 
knowledge  of  the  matters  to  wliich  the  entries  related.  The  gang  fore- 
men were  called  as  witnesses  in  su|)|X)rt  of  the  account.  Neither  of 
them  saw  the  entries,  and  on  the  trial  neither  claimed  to  have  any  pres- 
ent recollection  of  the  specific  quantities  so  rei>orted  by  them.  Mad- 
den testified  that  he  re|X)rted  the  correct  amounts  to  Wilt,  and  it  is 
inferable  from  his  evidence  that  when  the  rc|)orts  were  made,  he  had 
personal  knowledge  of  the  facts  reported.  Coughlan  also  testified  m 
general  terms  that  he  reported  the  items  correctly.  But  on  further 
examination  it  appeared  that  his  reports  to  Wilt  of  the  stone  delivered 
at  the  work,  were  made  upon  information  derived  by  him  from  the  car- 
men who  drew  the  stone,  and  who  counted  them,  and  who  reported  the 
count  to  Coughlan,  who  in  turn  reported  to  Wilt.  Coughlan  saw  the 
carmen  dump  the  stone,  but  he  did  not  verify  the  count,  but  appears 
to  have  assumed  its  correctness.  The  carmen  who  delivered  the  stone 
were  not  called  as  witnesses. 

The  exception  to  the  admission  of  the  time-book  presents  a  question 
of  considerable  practical  im|X)rtance.  The  ultimate  fact  sought  to  be 
proved  on  this  branch  of  the  case,  was  the  number  of  days*  labor  per- 
formed in  making  the  repairs.  The  time-book  was  not  admissible  as  a 
memorandum  of  facts  known  to  Wilt  and  verified  b}'  him.  His  obser- 
vation of  the  men  at  work  was  casual,  and  it  cannot  be  inferred  that  he 
had  personal  knowledge  of  the  amount  of  labor  performed.  His  knowl- 
edge, from  personal  observation,  was  manifestly  incomplete,  and  the 
time-book  was  made  up,  mainly,  at  least,  from  the  reports  of  the  gang 
foremen.  The  time-book  was  clearl}'  not  admissible  upon  the  testimony 
either  of  the  gang  foremen,  or  of  Wilt  separately  considered.  The 
gang  foremen  knew  the  facts  the}'  reported  to  Wilt  to  be  true,  but 
they  did  not  see  the  entries  made,  and  could  not  verify  their  correct- 
ness. Wilt  did  not  make  the  entries  upon  his  own  knowledge  of  the 
facts,  but  from  the  repoi*ts  of  the  gang  foremen.  Standing  upon  his 
testimony  alone,  the  entries  were  mere  hearsay.  But  combining  the 
testimony  of  Wilt  and  the  gang  foremen,  there  was,  firet,  original  evi- 
dence that  laborers  were  emplojed,  and  that  their  time  was  correctly 
reported  by  persons  who  had  personal  knowledge  of  the  facts,  and  that 
their  reports  were  made  in  the  ordinary  course  of  business,  and  in 
accordance  with  the  duty  of  the  persons  making  them,  and  in  point  of 
time  were  contemporaneous  with  the  transactions  to  which  the  imports 
related ;  and  second,  evidence  by  the  person  who  received  the  reports, 
that  he  correctly  entered  them  as  reported,  in  the  time-book,  in  the 
usual  course  of  his  business  and  duty.  It  is  objected  that  this  evidence 
taken  together  is  incompetent  to  prove  the  ultimate  fact,  and  amounts 
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to  nothing  more  tban  hear8a3\  If  the  witnesses  are  believed,  there  can 
be  but  little  moral  doubt  that  the  book  is  a  true  record  of  the  actual 
fact.  There  could  be  no  doubt  whatever,  except  one  arising  from 
infirmity  of  memor}',  or  mistake,  or  fraud.  The  gang  foremen  may  by 
mistake  or  fraud  have  misi^portcd  to  Wilt,  and  Wilt  may  either  inten- 
tionally or  unintentionally  have  made  entries  not  in  accordance  with 
the  i*eportd  of  the  gang  foremen.  But  the  possibility  of  mistake  or 
fraud  on  the  part  of  witnesses  exists  in  all  cases  and  in  respect  to  any 
kind  of  oral  evidence.  The  question  arises,  must  a  material,  ultimate 
fact  be  proved  by  the  evidence  of  a  witness  who  knew  the  fact  and  can 
recall  it,  or  who,  having  no  i>ersonal  recollection  of  the  fact  at  the  time 
of  his  examination  as  a  witness,  testifies  that  he  made,  or  saw  made  an 
entry  of  the  fact  at  the  time,  or  recently  thereafter,  which  on  being 
produced,  he  can  verify  as  the  entry  he  made  or  saw,  and  that  he  knew 
the  entry  to  l)o  true  when  made ;  or  ma^*  such  ultimate  fact  be  proved 
by  showing  by  a  witness  that  he  Icnew  the  facts  in  I'elation  to  the  mat- 
ter which  is  the  subject  of  investigation,  and  communicated  them  to 
another  at  the  time,  but  had  forgotten  them,  and  supplementing  this 
testtmon}'  by  that  of  the  i)erson  receiving  the  communication  to  the 
effect  that  he  entered  at  the  time  the  facts  communicated,  and  by  the 
production  of  the  book  or  memorandum  in  which  the  entries  were 
made.  The  admissibility  of  memoranda  of  the  first  class  is  well  set- 
tled. They  are  admitted  in  connection  with,  and  as  auxiliai*y  to  the 
oral  evidence  of  the  witness,  and  this  whether  the  witness,  on  seeing 
the  entries,  recalls  the  facts,  or  can  only  verify  the  entries  as  a  true 
record  made  or  seen  by  him  at  or  soon  after  the  transaction  to  which 
it  relates.  Sahey  v.  Sinsebaugh^  15  N.  Y.  485  ;  Ouy  v.  Mead,  22  id. 
462. 

The  other  branch  of  the  inquiry  has  not  been  verj'  distinctly  adjudi- 
cated in  this  State,  although  the  admissibilit}*  of  entries  made  under 
circumstances  like  those  in  this  case  was  apparently  approved  in  Payne 
Y.  Hodge^  71  N.  Y.  598.  We  are  of  opinion  that  the  rule  as  to  the 
admissibility  of  memoranda  may  properl}-  be  extended  so  as  to  em- 
brace the  case  before  us.  The  case  is  of  nn  account  kept  in  the  ordi- 
nary course  of  business,  of  laborers  employe<l  in  the  prosecution  of 
work,  based  upon  daily  reports  of  foremen  who  had  chaise  of  the  men, 
and  who,  in  accordance  with  their  duty,  re[)orted  the  time  to  another 
subordinate  of  the  same  common  master,  but  of  a  higher  grade,  who, 
in  time,  also  in  accordance  with  his  dut}*,  entered  the  time  as  reported. 
We  think  entries  so  made,  with  the  evidence  of  the  foremen  that  the}' 
made  true  reports,  and  of  the  person  who  made  the  entries  that  he 
correctly  entered  them,  are  admissible.  It  is  substantially  by  this 
method  of  accounts,  that  business  transactions  in  numerous  coses  are 
authenticated,  and  business  could  not  be  earned  on  and  accounts 
kept  in  many  cases,  without  great  inconvenience,  unless  this  method  of 
keeping  and  proving  accounts  is  sanctioned.  In  a  business  where 
many  laborers  are  employed,  the  accounts  must,  in  most  cases,  of  ne- 
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cessit}^  be  kept  by  a  person  not  personally  cognizant  of  the  facts,  and 
from  reports  made  by  others.  The  person  hi  charge  of  the  laborers 
knows  the  fact,  but  he  may  not  have  the  skill,  or,  for  other  reasons,  it 
may  be  inconvenient  that  he  should  keep  the  account.  It  ma}*  be  as- 
sumed that  a  system  of  accounts  based  upon  substantially  the  same 
methods  as  the  accounts  in  this  case,  is  in  accordance  with  the  usages 
of  business.  In  admitting  an  account  verified,  as  was  the  account 
here,  there  is  little  danger  of  mistake,  and  the  admission  of  such  an 
account  as  legal  evidence  is  often  necessary  to  prevent  a  failure  of 
justice.  We  are  of  opinion,  however,  that  it  is  a  proper  qualification 
of  the  rule  admitting  such  evidence,  that  the  account  must  have  been 
made  in  the  oitlinary  course  of  business,  and  that  it  should  not  be  ex- 
tended so  as  to  admit  a  mere  private  memorandum,  not  made  in  pursu- 
ance of  any  duty  owing  b}'  the  person  making  it,  or  when  made  upon 
information  derived  from  another  who  made  the  communication  casu- 
ally and  voluntaril}',  and  not  under  the  sanction  of  dut}*  or  other  obli- 
gation. The  case  before  us  is  within  the  qualification  suggested.  In 
Peck  V.  Valentine^  94  N.  Y.  560,  the  memorandum  there  admitted  was 
not  an  original  memorandum,  but  a  copy  of  a  private  memorandum 
made  by  an  employee  of  the  plaintiff  for  his  own  pur|x>ses,  and  not  in 
the  course  of  his  duty,  or  in  the  ordinary  course  of  business.  The 
original  memorandum  was  delivered  b}'  the  one  who  made  it,  to  the 
plaintiff,  who  lost  it,  but  testifieil  that  the  paper  produced  and  received 
in  evidence  was  a  copy.  Tlie  person  who  made  the  original  memoran- 
dum was  unable  to  verifj*  the  copy.  The  court  held  that  the  copy  was 
improperly  admitted  in  evidence.  The  decision  in  Peck  v.  Valentine 
rests  upon  quite  different  facts  from  those  in  this  case. 

In  respect  to  the  admission  of  the  account  of  material,  we  think  that 
part  of  the  account  based  upon  the  reports  of  Madden  was  admissi- 
ble on  the  same  grounds  upon  which  we  have  Justified  the  admission  of 
the  time-book.  Madden,  in  substance,  testified  that  he  knew  the  facts 
and  properly  reported  them,  and  Wilt  testified  that  he  entered  them  as 
reported.  The  part  of  the  account  of  materials,  the  items  of  which 
were  furnished  by  Coughlan,  was  not  strictly  admissible.  Coughlan 
does  not  appear  to  have  had  personal  knowledge  of  the  quantity'  of 
stone  delivered  on  his  part  of  the  work,  but  took  the  count  of  the  car- 
man, and  his  reports  to  Wilt  were  based  upon  the  reports  of  the  car- 
man to  him.  The  carman  was  not  called,  and  the  evidence  of  Wilt 
and  Coughlan  was  mere  hearsay.  If  the  attention  of  the  court  had 
been  called  by  the  defendant  to  this  part  of  the  account,  and  objection 
had  been  specifically  taken  to  the  items  entered  upon  the  reports  of 
Coughlan,  the  objection  would,  we  think,  have  been  valid.  But  the 
objection  was  a  general  objection  to  the  whole  account.  It  was  clearly 
admissible  as  to  the  items  reported  by  Madden,  and,  we  think,  the 
general  objection  and  exception  is  not  available  to  raise  the  question  as 
to  the  admissibilit}'  of  the  items  entered  on  the  report  of  Coughlan,  in- 
dependently of  the  others.    The  whole  amount  of  materials  embraced 
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in  the  recoyerj  was  small,  and,  we  think,  no  injustice  will  be  done  by 
affirming  the  judgment. 
The  Judgment  should,  therefore,  be  affirmed.    All  concur. 

Judgment  affirmed,^ 

Note. 

In  SDgland,  declamtions  made  by  a  deceased  person  in  the  nsoal  course  of  duty  or 
business  hold  the  place  of  a  clear  exception  to  the  rule  against  hearsay.  That  fact  has 
not  always  heeu  ohserved  in  this  country.  Greenleafs  treatment  of  them  in  a  wholly 
different  manner  (1  £y.  s.  123),  as  not  related  to  hearsay,  has  perplexed  the  subject. 
It  has  taken  long,  moreover,  to  work  clear  of  a  tendency  to  confuse  this  topic  with  that 
of  a  party's  use  of  his  own  entries  in  his  account-books  ;  and  with  that  of  using  entries 
as  a  mere  auxiliary  to  testimony,  to  refresh  and  supplement  recollection,  —  a  matter 
having  no  necessary  relation  to  this  sort  of  entry.  It  should  be  noticed  that  the  1 1\ 
English  irregularity  which  allows  evidence  of  oral  declarations  in  this  class  of  cases/  '* 
{supra,  659  n.)  does  not  obtain  in  this  country.  In  the  sixteenth  edition  of  Greenleafs 
Evidence  the  subject  ia  clearly  explained.  —  £o. 


(/.)  DECLARATIONS  BEARING  UPON  THE  PHYSICAL  OR  MEN- 
TAL CONDITION  OF  THE  DECLARANT,  OR  UPON  HIS 
INTENTION. 

AVESON  V.  LORD  KINNAIRD  and  Othees. 

EiNO'a  Bkngh.    1806. 

[Reported  6  Eeut,  188.] 

This  was  an  action  on  a  policy  of  insurance,  dated  22d  Novemberf 
1802,  wbereb}'  tbe  defendants,  for  a  certain  consideration,  insured  the 

1  In  Dooley  o.  Moan,  67  Hun,  585,  588  (1890),  the  court,  Mayham,  J.,  said:  **  In 
Beatty  v.  CUrk  (44  Hun,  126),  the  court  says:  'To  enable  a  iiarty*s  own  book  of 
accounts  to  be  put  in  evidence  in  his  favor,  the  rule  as  stated  in  Vosburgh  v.  Thayer 
(12  Johns.  462),  and  as  it  still  exists,  is  that  a  foundation  must  be  laid  for  their 
admission  by  proving  that  he  had  no  clerk  ;  that  some  of  the  articles  charged  had 
been  delivered;  that  the  books  produced  are  the  account-books  of  the  party,  and  that 
he  keeps  fair  and  honest  accounts,  and  this  must  be  done  by  those  who  have  dealt  and 
settled  with  him.'  Many  of  these  conditions  have  not  been,  and  could  not  be,  complied 
with  in  this  case,  as  the  defendant  kept  a  clerk,  and  the  books  were  not  in  his  liand- 
writing,  nor  was  any  portion  of  the  same.  But  it  is  urged  by  the  learned  counsel  for 
the  respondent  that  the  books  in  this  case  were  competent  evidence  under  the  decisions 
in  Krom  v.  Levy  (1  Hun,  171) ;  Mayor  v.  Second  Avenue  Railroad  Company  (102  N.  Y. 
572)  :  Halsey  v.  Sinsebaugh  (15  id.  488)  ;  Russell  v.  Hudson  Kiver  Railroad  (17  id. 
140);  Philbin  v.  Patrick  (6  Abb.  n.  s.  287);  and  Ma  rely  v.  Shults  (29  N.  Y.  346). 
But  in  these  cases  the  books  and  the  entries  were  used  as  memoranda  to  refresh  the 
recollection  of  witnesses  who  made  or  were  cognizant  of  the  entries  at  the  time  they 
were  made,  and  could  swear  that  they  knew  them  to  be  correct  when  made.  In  such 
case  it  is  the  refreshed  recollection  of  the  witness,  and  not  the  abstract  evidence  of  the 
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life  of  tbe  plaintiff's  wife,  then  warranted  in  good  health,  and  of  the 
description  set  foilh  in  a  certain  certificate  signed,  etc.,  and  dated 
the  9th  of  November,  1802,  and  engaged  to  pay  to  the  plaintiff  £1,500 
within  three  months  after  her  death ;  and  the  plaintiff  avenged  that  she 
died  on  the  29lh  of  April,  1803.  The  defendant  pleaded,  1st,  That  the 
plaintiff's  wife  was  not  in  good  health,  nor  of  the  description  set  forth 
in  the  said  certificate  at  the  time  of  making  the  polic}'.  And,  2dly, 
Negativing  the  plaintiff's  averments  that  she  was  in  good  health,  and 
not  afflicted  with  any  disorders  tending  to  shorten  life.  On  these  issues 
were  taken.  And  at  the  trial  before  Graham,  B.,  at  the  last  Lancaster 
assizes,  tlie  question  was  on  the  truth  of  the  warranty ;  and  amongst 
much  other  evidence,  which  went  principally  to  show  the  general  good 
state  of  the  wife's  health  and  that  she  was  not  habituated  to  hard  drink- 
ing, the  plaintiff  called  the  surgeon  from  whom  he  had  obtained  the 
certificate  of  his  wife's  health  on  the  9th  of  November,  1802,  who  swore 
positively  to  his  belief  of  her  good  health  on  that  day,  though  before  a 
stranger  to  her ;  and  stated  that  he  observed  her  ver}-  minutely-  on  that 
account,  and  formed  his  opinion  from  an  examination  of  her  general 
appearance,  her  pulse,  complexion,  and  other  circumstances,  and  prin- 
cipally from  the  satisfactory  answera  she  gave  to  his  inquiries.  On  the 
part  of  the  defendants  much  evidence  was  given  to  show  that  the  plain- 
tiff's wife  was  in  a  settled  habit  of  immoderate  drinking,  so  as  to  have 
affected  her  health  at  the  time  of  the  insurance,  and  rendered  her  life 
not  insurable.  The  principal  question,  however,  arose  on  the  evidence 
of  one  Susannah  Lees,  who,  being  an  intimate  acquaintance  of  Mrs. 
Aveson,  called  accidentallj'  upon  her  in  November,  1802,  soon  after  her 
return  from  Manchester,  where  she  went  to  obtain  the  certificate  of  her 
health,  on  which  the  policy  was  afterwards  effected,  and  found  her  in 
bed  at  11  o'clock  in  the  forenoon.  Mrs.  Aveson  then  said  she  was  very 
poorly  ;  that  she  had  been  to  Manchester  the  Tuesday-  before,  and  that 
her  husband  had  been  insuring  her  life ;  that  she  was  not  well  when  she 
went.  And  she  spoke  in  a  faint  wa}'.  It  was  then  objected  by  the 
plaintiff's  counsel  that  what  she  said  was  not  evidence ;  but  the  learned 
judge  admitted  the  evidence,  considering  that  what'  the  surgeon  called 
on  the  part  of  the  plaintiff  had  sworn  as  to  the  state  of  health  of  Mrs. 
Aveson  was  in  a  great  measure  founded  on  her  answers  to  his  inquiries, 
and  as  in  general  any  opinion  of  the  state  of  health  of  a  person  must 
partly  be  formed  on  the  account  which  such  person  gives  of  his  com- 
plaints. The  witness  then  proceeded  to  state  that  Mrs.  Aveson  then 
told  her  ''  that  she  was  poorly-  when  she  went  to  Manchester,  and  not 
fit  to  go.  Then  it  would  be  ten  days  before  the  policy  could  be  re- 
turned, and  she  was  afraid  she  could  not  live  till  it  was  made,  and  then 
her  husband  could  not  get  the  money."    The  whole  case  was  afterwards 

hooks  of  account,  that  constitutes  the  proof."  Compare  Smith  v.  Rentz,  60  Hun,  85  ; 
Bough  ton  V.  Smith,  22  N.  Y.  Sup.  148;  McGoldrick  r.  Traphaj?en,  88  N.  Y.  834; 
Cobb  V,  Wells,  124  N.  Y.  77 ;  Powell  o.  Murphy,  18  N.  Y.  App.  Div.  26  ;  Harwood  ». 
Mulry,  8  Gray,  250.  —Ed. 
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left  to  the  jarj,  whether  Ax>m  the  evidence  of  Mrs.  Aveson's  habit  of 
excessive  drinking,  as  proveii  by  the  defendant's  witnesses,  they  were 
satisfied  that  at  the  time  of  the  insurance  the  mischief  was  actually 
done,  and  her  constitution  then  radicallj*  impaired,  so  as  not  to  be  a 
good  life  within  the  meaning  of  the  warranty ;  and  the  jury  being  of 
that  opinion  found  a  verdict  for  the  defendants.  A  rule  nisi  was  ob« 
tained  in  Michaelmas  Term  last  for  setting  aside  the  verdict  and 
granting  a  new  trial  .  .  .  2dly,  on  the  ground  that  the  evidence  of 
Susannah  Lees,  as  to  the  conversation  which  Mrs.  Aveson  held  with 
her,  was  improperly  admitted ;  being  no  more  than  evidence  of  hearsay 
of  the  wife  against  her  husband. 

Park^  Topping,  and  Wood  now  showed  cause  against  the  rule.  .  .  . 
Cockell,  Serjt.,  ScarleU^  and  Richardson,  in  support  of  the  rule.  .  .  . 
Declarations  by  the  wife  upon  her  elopement  from  her  husband,  accusing 
him  of  misconduct,  could  not  be  given  in  evidence  against  him  in  an 
action  against  the  adulterer ;  and  yet  the  character  of  the  wife  and  hus- 
band are  as  much  implicated  in  the  inquiry  of  damages  there  as  the 
health  of  the  wife  was  in  this  case.  [Lord  Ellenborough.  It  is  not  so 
dear  that  her  declarations  made  at  the  time  would  not  be  evidence 
under  any  circumstances.  If  she  declared  at  the  time  that  she  fled 
from  immediate  terror  of  personal  violence  from  the  husband,  I  should 
admit  the  evidence ;  though  not  if  it  were  a  collateral  declaration  of 
some  matter  which  happened  at  another  time.  His  lordship  also  re- 
ferred to  the  case  of  Thompson  et  Uxor  v.  Trevannion,  Skin.  402, 
where,  in  an  action  by  the  husband  and  wife  for  wounding  the  wife, 
Lord  C.  J.  Holt  allowed  what  the  wife  said  immediately  upon  the  hurt 
received,  and  before  she  had  time  to  devise  anything  for  her  own 
advantage,  to  be  given  in  evidence  as  part  of  the  res  gestCB.]  With 
respect  to  the  examination  of  the  surgeon  laying  a  ground  for  letting 
in  this  evidence,  the  two  cases  are  very  dissimilar.  The  opinion  of  a 
medical  man  upon  the  state  of  a  person's  health,  which  is  the  object 
of  inquiry,  is  evidence  per  se  from  the  necessity  of  the  case ;  therefore 
the  grounds  of  his  opinion  are  collaterally  let  in  as  evidence  also,  in 
which  light  only  the  answers  of  the  wife  to  his  inquiries  become  ex- 
aminable. And  there  is  less  ground  for  suspicion  of  the  truth  of  such 
answers  given  to  a  professional  man,  whose  advice  is  presumed  to  be 
asked  with  a  view  to  be  acted  upon,  and  where  the  party,  therefore,  has 
a  direct  personal  interest  to  answer  truly,  than  where  loose  conversa- 
tions are  held  with  other  persons,  fh>m  which  no  consequence  is  ex- 
pected to  ensue.  Besides,  no  objection  was  made  to  his  evidence :  and 
therefore,  if  her  answers  to  him  were  improperly  received  in  evidence, 
that  would  not  be  ground  for  receiving  other  evidence,  which  was 
objected  to. 

Lord  Ellenborough,  C.  J.  .  .  .  But  the  question  being,  what  was 
the  state  of  her  own  health  at  a  certain  period,  a  witness  has  been 
received  to  relate  that  which  has  always  been  received  from  patients 
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to  explain,  her  own  account  of  the  cause  of  her  being  found  in  bed  at 
an  unseasonable  hour  with  the  appearance  of  being  ill.  She  was 
questioned  as  to  her  bodily  infirmity.  She  said  it  was  of  some  duration, 
several  days.  She  assigned  her  going  to  Manchester  at  a  period  when 
she  was  laboring  much  under  the  disorder.  Then  if  inquiries  of 
patients  by  medical  men  with  the  answers  to  them  are  evidence  of  the 
state  of  health  of  the  patients  at  the  time,  this  must  be  evidence.  What 
were  the  complaints,  what  the  symptoms,  what  the  conduct  of  the 
parties  themselves  at  the  time,  are  always  received  in  evidence  upon 
such  inquines,  and  must  be  resorted  to  from  the  very  nature  of  the 
thing.  The  substance  of  the  whole  conversation  was  that  the  wife  had 
been  ill  at  least  from  the  9th  of  November,  when  she  was  examined 
by  the  surgeon  and  certified  to  be  in  good  health,  down  to  the  day  when 
the  conversation  took  place,  and  those  appearances  were  exhibited  to 
the  witness ;  and  in  that  view  I  think  the  evidence  was  unexceptionable. 
•  .  .  The  declaration  was  upon  the  subject  of  her  own  health  at  the 
time,  which  is  a  fact  of  which  her  own  declaration  is  evidence ;  and 
that,  too,  made  unawares  before  she  could  contrive  any  answer  for  her 
own  advantage  and  that  of  her  husband,  and  therefore  falling  within 
the  principle  of  the  case  in  Skinner,  which  I  have  alluded  to. 

[The  concurring   opinions   of   Grose   and   Lawbiqiob,  JJ.,  are 
omitted.] 


CHAPm  V.  MARLBOROUGH. 
Supreme  Judicial  Court  of  Massachusetts.    1867. 

[Reported  9  Gray,  244.] 

Action  of  tort  for  injuries  received  by  the  plaintiff  on  the  11th  of 
January,  1856,  ft*om  a  defect  in  a  highway.  At  the  trial  in  the  Court 
of  Common  Pleas,  before  Mellen,  G*  J.,  the  plaintiff  called  a  phy- 
sician, who  testified  ^^  that  he  saw  the  plaintiff  for  the  first  time  on  the 
2d  day  of  June,  1856,  and  that  the  plaintiff  showed  him  his  leg  and 
wished  him  to  examine  it ;  that  the  plaintiff  complained  of  extreme 
pain  in  the  leg ;  and  said  he  had  been  struck  by  a  horse,  some  number 
of  months  before,  four  or  five  months  before,  on  that  leg.^'  To  this 
narration  the  defendants  objected;  but  the  court  admitted  the  testi- 
mony. The  verdict  was  for  the  plaintiff,  and  the  defendants  alleged 
exceptions.  J.  Q.  A.  Griffin^  for  the  defendants.  C  R.  Train,  for 
the  plaintiff* 

Metcalf,  J.  The  exception  must  be  sustained,  which  was  taken  to 
the  admission  of  the  plaintiff's  statement  to  his  physician  that  his  1% 
had  been  struck  by  a  horae.  It  was  a  statement  of  a  fact,  and  was  used 
as  evidence  of  that  fact.    It  was  therefore  wrongly  admitted.    WUiU  v. 
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Bernard^  8  BiDg.  882.  The  rule  of  evidence,  in  cases  like  this,  was 
rightly  announced  by  Mr.  Justice  Bigelow,  in  Bacon  v.  Charlton^ 
7  Cush.  586.  .  .  .  The  defendants  are  entitled  to  a  new  trial,  in  conse- 
quence of  the  admission  of  the  plaintiff's  statement. 

Socq^ions  sustained} 


BARBER  AND  Wife  v.  MEBRIAM. 
Supreme  Judicial  Coukt  or  Massachusetts.    1865. 

[Reported  1 1  Men,  322.<] 

Tort  to  recover  damages  for  personal  injuries.  ^^  Dr.  Gould  •  •  • 
was  called  as  a  witness  and  was  allowed  to  repeat  to  the  Jury  the  state- 
ments of  the  plaintiff  herself,  made  since  the  suit  was  hrought,  for  the 
purpose  of  receiving  medical  advice,  as  to  the  character  and  seat  of  her 
injuries  and  sensations,  against  the  objections  of  the  defendant."  Ver- 
dict for  the  plaintiff.  Defendant  alleged  exceptions.  &.  Butnam,  Jr,, 
for  the  defendant;  B,  M.  Morae^  Jr.,  for  the  plaintiff.  Bigelow, 
C.  J.  .  •  •  The  other  objection  relied  on  in  support  of  the  exceptions 
is  also  untenable.  In  Bacon  v.  Charlton^  7  Cush.  581,  58G,  it  was 
held  that  a  party  to  an  action  might  give  in  evidence  his  own  com- 
plaints, exclamations,  and  expressions,  such  as  usually  and  naturally 
accompany  and  indicate  bodily  pain  or  injury ;  but  that  all  statements 
of  facts  and  narrations  of  prior  occurrences  by  him,  although  con- 
nected with  and  relating  to  his  malady  or  injury,  are  incompetent  and 
ought  to  be  excluded.  It  was  intimated  in  that  case  that  a  different 
rule  might  be  applicable  to  statements  made  by  a  patient  to  a  medical 
man;*  and,  on  consideration,  we  entertain  no  doubt  that  there  is  a 
well-founded  distinction  between  these  two  kinds  or  species  of  evidence. 
The  opinion  of  a  surgeon  or  physician  is  necessarily  formed  in  part  on 
the  statements  of  his  patient,  describing  his  condition  and  symptoms 
and  the  causes  which  have  led  to  the  injury  or  disease  under  which  he 
appears  to  be  suffering.  This  opinion  is  clearly  competent  as  coming 
from  an  expert  But  it  is  obvious  that  it  would  be  unreasonable  if  not 
absurd  to  receive  the  opinion  in  evidence^  and  at  the  same  time  to  shut 
out  the  reasons  arid  grounds  on  which  it  was  founded.  Such  a  course 
of  practice  would  take  from  the  consideration  of  a  court  and  Jury  the 
means  of  determining  whether  the  Judgment  of  the  expert  was  sound 
and  his  opinions  well  founded  and  satisfactor}*.    Certainly  it  ought  not 

1  And  80  Webber  v.  St  Paal  Co.,  67  Minn.  155  (1897).  —  Ed. 

*  The  statement  of  facts  is  condensed. 

*  The  report  of  Bacon  v.  Charlton  shows  no  complaints  to  a  physician ;  only  excla- 
mations, and  **  that  he  made  complaints  of  the  pain  for  three  or  fonr  days  after  the 
accident,  and  stated  the  locality  of  the  pains,**  not  saying  to  whom.  —  Ed. 
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to  be  left  to  the  option  of  the  adverse  party  to  determine  whether  the 
elements  on  which  the  conclusions  of  a  medical  witness  are  based  should 
I  be  drawn  out  on  cross-examination.  The  party  producing  tlie  witness 
\  and  who  relies  on  his  opinion  should  be  allowed  the  privilege  of  showing 
that  his  testimony  as  an  expert  is  the  result  of  due  inquirj'  and  investi- 
gation into  the  condition  and  symptoms  of  the  patient,  both  past  and 
present.^  It  is  true  that  evidence  of  the  statements  of  a  party  to  his 
physician  or  surgeon  of  his  bodil}*  ailments  and  symptoms  is  in  its 
nature  hearsay,  and  is  liable  to  some  of  the  objections  which  lie  against 
that  kind  of  testimony.  Its  admissibility  is  an  exception  to  the  gen- 
eral rule  of  evidence,  which  has  its  origin  in  the  necessitj*  of  the  case. 
The  existence  of  many  bodily  sensations  and  ailments  which  go  to 
make  up  the  symptoms  of  disease  or  injury  can  be  known  only  to  the 
person  who  experiences  them.  It  is  the  statement  and  description  of 
these  which  enter  into  and  form  part  of  the  facts  on  which  the  opinion 
of  an  expert  as  to  the  conditions  of  health  or  disease  is  founded.  As 
they  can  be  proved  only  by  the  declarations  of  the  party  whose  bodily 
condition  is  the  subject  of  inquiry,  such  declarations  must  be  admitted, 
or  the  proof  of  them  would  fail  altogether.  To  the  argument  against 
their  competency,  founded  on  the  danger  of  deception  and  fraud,. the 
answer  is,  that  such  representations  are  competent  only  when  made 
to  a  person  of  science  and  medical  knowledge,  who  has  the  means  and 
opportunity  of  observing  and  ascertaining  whether  the  statements  and 
declarations  correspond  with  the  condition  and  ap[)earance  of  the  per- 
sons making  them,  and  the  present  existing  symptoms  which  the  eye 
of  experience  and  skill  may  discover.  Nor  is  it  to  be  forgotten  that 
statements  made  to  a  physician  for  the  purpose  of  medical  advice  and 
treatment  are  less  open  to  suspicion  than  the  ordinary  declarations  of  a 
party.  They  are  made  with  a  view  to  be  acted  on  in  a  matter  of  grave 
personal  concernment,  in  relation  to  which  the  party  has  a  strong  and 
direct  interest  to  adhere  to  the  truth.  There  can  be  no  doubt  that  tes- 
timony of  this  character  has  always  been  received  in  the  couits  of  this 
Commonwealth  without  any  serious  doubt  or  question.  In  Avesan  v. 
Kinnaird^  6  East,  188, 195,  Lord  Ellenborough  seems  to  assume  that 
its  competency  is  too  clear  to  admit  of  discussion.  •  •  .  It  is  sug- 
gested, in  behalf  of  the  defendant,  that  the  statements  in  the  present 
case  were  made  by  the  plaintiff  after  the  commencement  of  this  action. 
But  we  do  not  think  that  for  this  reason  only  they  ought  to  have  been 
rejected.  It  was  a  circumstance  which  may  have  detracted  from  the 
weight  of  the  evidence  of  the  opinion  of  the  physician,  so  far  as  it  was 
founded  on  these  statements.  But  as  the  statements  were  made  to  a 
medical  man  and  for  the  purpose  of  receiving  medical  advice,  they 
were  competent  and  admissible.  Mcceptions  overruled.^ 

1  See  Car  Co.  v.  Smith,  79  Tex.  471 ;  infra,  719  n.  —  Ed. 

*  For  comments  on  this  case  and  the  resnlts  of  its  imperfect  discrimination,  see 
1  Oreenl.  Ev.  (16th  ed.)  ss.  162  a,  162  &.  Scveml  things  shonld  be  kept  distinct  which 
are  often  more  or  less  confused :  1.  The  narrative  of  past  facts  offered  to  prove  the 
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WILLIAMS  V.  GREAT    NORTHERN  RAILWAY    COMPANY. 

SuPBKME  Court  of  Minnesota.    1897. 

[Reported  68  Minn,  55.] 

C,  Wellington  and  M,  D.  Ghrover^  for  appellant.  .  .  .  Briggs  and 
Countryman^  for  respondent.  .  .  • 

Mitchell,  J.  The  plaintiff  brought  this  action  to  recover 
$50,000,  damages  for  personal  injuries  received  on  September  11, 1895, 
from  a  collision  of  two  of  defendant's  trains,  on  one  of  which  he  was 
at  the  time  employed  as  United  States  mail  agent.  The  defendant 
admitted  its  liability  in  some  amount,  but  joined  issue  as  to  the  amount 
of  the  damages  which  plaintiff  was  entitled  to  recover.  This  was  the 
only  issue  in  the  case.  The  trial  resulted  in  a  verdict  in  favor  of  the 
plaintiff  for  $20,000.  The  record  and  assignments  of  error  present 
but  two  questions :  First,  whether  the  court  erred  in  admitting  in  evi- 
dence, in  favor  of  the  plaintiff,  certain  complaints  and  statements  made 
by  him  to  third  pailies  descriptive  of  his  pain  and  suffering,  and  of 
the  effect  and  symptoms  of  his  injuries ;  second,  whether  the  damages 
awarded  were  excessive.  .  .  • 

The  question  as  to  the  circumstances  under  which  expressions  or 
declarations  of  pain  and  suffering  ai*e  admissible  in  evidence  in  behalf 
of  the  person  making  them  is  one  of  much  importance,  especiall}'  in 
view  of  the  rapid  growth  of  personal  injury  suits,  and  the  increased 
frequency  with  which  physicians  are  called  as  expert  witnesses.  At 
the  outset  it  is  necessary  to  note  the  distinction,  often  overlooked, 
between  mere  descriptive  statements  of  pain,  or  other  subjective  symp- 
toms of  a  malady  which  furnish  no  intrinsic  evidence  of  their  existence, 
and  those  exclamations  or  complaints  which  are  the  spontaneous  mani- 
festations of  distress,  and  which  naturally  and  instinctively  accompany 
and  furnish  evidence  of  existing  suffering.  Exclamations  and  expres- 
sions of  the  latter  kind  are  the  natural  language  of  pain ;  and,  when- 
ever its  existence  at  Kny  particular  time  is  a  relevant  fact,  such 
manifestations  of  it  are  always  admissible  as  original  evidence,  under 

truth  of  them.  2.  The  same,  offered  as  the  grounds  of  expert  opinion.  8.  Statements 
of  presently  existing  sensation,  or  the  seat  of  it.  4.  Mere  animal  utterances  and  roove- 
ments  indicating  these  last  things.  The  distinction  between  (8)  as  made  to  a  physi- 
cian and  to  an  ordinary  witness  may  well  be  thought  ill-founded  and  unsatisfactory. 
It  is,  of  course,  to  be  remembei-ed  that  a  comt  may  in  its  discretion  exclude  (2)  as 
being  likely  to  be  misused  by  the  jury,  and  may  limit  the  witness  to  the  mere  fact 
that  he  founded  his  opinion  on  what  he  heard,  without  stating  what  it  was. 

The  modern  cases  on  this  subject  run  back  to  Aveson  r.  Kinnaird,  supra,  587. 
See  1  Tayl.  £v.  (9th  ed.)  s.  580;  Mutual  Life  Ins.  Co.  v.  Hillmon,  infra,  634. 

For  the  very  simple  method  that  prevailed  formerly,  one  which,  if  subject  always 
to  the  control  and  discretion  of  the  courts,  has  much  to  commend  it,  see  Blandy's 
Case,  18  How.  St.  Tr.  1185  seg,  (1752).  —  Ed. 
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the  ordinary  application  of  the  rule  of  res  gestcB.  They  are  in  the  nature 
of  verbal  acts,  and  may  always  be  testified  to  and  described  by  any 
person  in  whose  presence  they  were  uttered.  We  take  it  that  it  is 
expressions  of  this  nature  to  which  Mr.  Greenleaf  refers  when  he  saj's : 
^^  Whenever  the  bodily  or  mental  feelings  of  an  individual  are  material 
to  be  proved;  the  usual  expressions  of  such  feeliugs,  made  at  the  time 
in  question,  are  also  original  evidence.  If  they  are  the  natural  lan- 
guage of  the  affection,  whether  of  the  body  or  the  mind,  they  furnish 
satisfactory  evidence,  and  often  the  only  proof,  of  its  existence ;  and 
whether  they  were  real  or  feigned  is  for  the  Jury  to  determine." 
Greenl.  Ev.  §  102.  It  may  not  always  be  easy  to  draw  the  line  between 
such  complaints  or  expressions  and  mere  descriptive  statements,  but 
the  authorities  all  recognize  and  make  the  distinction,  which  is  one 
that  accords  with  the  experience  and  observation  of  ever}'  one.  Hagen^ 
locher  v.  Bailroad  Co.,  99  N.  Y.  187,  1  N.  E.  536 ;  Boche  v.  Raii- 
road  Co.,  105  N.  Y.  294,  11  N.  E.  630. 

The  question  when,  if  ever,  mere  descriptive  statements  of  pain  or 
other  subjective  symptoms  of  malady  are  admissible  in  evidence,  is 
one  of  more  doubt  and  difficulty.  In  the  latter  part  of  the  section  just 
cited  Mr.  Greenleaf  says:  ^^  So,  also,  the  representations  by  a  sick 
person  of  the  nature,  symptoms,  and  effects  of  the  malady  under  which 
he  is  laboring  at  the  time  are  received  as  original  evidence.  If  made 
to  a  medical  attendant,  they  are  of  greater  weight  as  evidence ;  but,  if 
made  to  any  other  person,  the}'  are  not  on  that  account  to  be  rejected." 
This  cannot  be  sustained  under  the  rule  of  res  gestCB.  It  is  therefore 
clearly  an  exception  to  the  rule  excluding  hearsay  evidence.  .  .  • 

Abuses  resulting  from  receiving  in  evidence  simple  descriptive  state- 
ments of  pain  and  suffering,  or  other  symptoms  and  effects  of  an  injury 
or  malady,  and  the  fact  that  the  necessity  for  their  admission  has  been 
mainly  removed  by  statutes  making  parties  competent  witnesses  in 
their  own  behalf,  have  led  to  a  re-examination  and  material  limitation 
I  of  the  former  rule.  According  to  the  great  weight  of  modern  authori- 
ties, the  mere  descriptive  statements  of  a  sick  or  injured  person  as  to 
^  the  symptoms  and  effects  of  his  malady  are  only  admissible  under  the 
'  following  circumstances :  First.  Thej'  must  have  been  made  to  a  med- 
t  ical  attendant  for  the  purposes  of  medical  treatment.  Second.  They 
must  relate  to  existing  pain  or  other  symptoms  from  which  the  patient 
is  suffering  at  the  time,  and  must  not  relate  to  past  transactions  or 
symptoms,  however  closelj'  related  to  the  present  sickness.  This  was 
probably  always  the  rule,  but  the  courts  are  now  disposed  to  apply  it 
more  strictly  than  formerly.  Third.  Such  statements  are  only  admis- 
sible when  the  medical  attendant  is  called  upon  to  give  an  expei-t  opin- 
ion based  in  part  upon  them.  He  cannot  merely  testify  to  the  state- 
ments, and  then  stop.  In  the  absence  of  any  expert  opinion  based 
on  the  statements,  they  stand  on  the  same  footing  as  if  made  to  a 
non-expert  witness.  We  find  no  case  which  expressly  and  directlj' 
announces  this  proposition,  but  we  think  It  is  clearly  implied,  and  logi- 
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cally  follows,  from  the  fact  that  such  Btatements  are  held  to  be  admis- 
Bible  only  when  made  to  a  person  of  scientific  medical  knowledge. 
Moreover,  there  is  a  practical  reason  for  such  a  rnle.  A  physician  has 
both  the  ability  and  opportunity  of  obser^'ing  and  ascertaining  whether 
the  patient's  statements  of  subjective  symptoms  con*espond  with  the 
objective  symptoms,  and  hence  of  forming  a  fairly  accurate  opinion  as 
to  whether  such  statements  are  true  or  false ;  and  when  he  comes  to 
give  his  expert  opinion,  presumably  he  will  base  it  on  such  statements 
only  so  far  as  he  believed  them  to  be  true.  He  might  truthfully  and 
safely  testify  that  the  patient  made  certain  statements  to  him,  and 
yet  be  unwilling  to  venture  an  opinion  that  they  wei'e  true,  or,  if  true, 
that  such  symptoms  were  caused  by  or  in  any  way  connected  with  the 
injury  complained  of. 

So  far  as  we  can  discover,  this  is  as  far  as  any  of  the  courts  have 
ever  gone  in  modifying  or  limiting  the  former  rule  on  this  subject,  even 
in  Jurisdictions  where  parties  are  competent  witnesses  in  their  own 
behalf.    Some  of  these  limitations  are  perhaps  illogical  and  inconsist- 
ent on  principle  with  the  retention  of  any  part  of  the  old  rule.    Strong 
reasons  can  be  urged  in  favor  of  wiping  out  the  rule  altogether,  and 
putting  statements  to  medical  attendants  on  the  same  footing  as  those 
made  to  any  one  else,  and  holding  them  competent  only  when  admis- 
sible under  the  ordinarj'  application  of  the  rule  of  res  gest^e^  and  thus^ 
place  the  whole  subject  under  the  general  rules  of 
question  was  res  Integra  in  this  State,  we  are  strongly 
that  we  would  so  hold;  but  we  have  repeatedly 
impliedly,  that  statements  made  in  the  manner  and  under  the  circum- 
stances above  indicated  are  competent  evidence.    Jones  v.  Mailtoay 
Co.^  43  Minn.  281,  45  N.  W.  444;  Johnson  v.  Railway  Co.,  47  Minn. 
430,  50  N.  W.  473  ;  Brusch  v.  Railway  Co.,  52  Minn.  512,  55  N.  W. 
57 ;  Cooper  v.  Railway  Co.,  54  Minn.  879,  56  N.  W.  42  ;  Firkins  v. 
Railway  Co.,  61  Minn.  31,  63  N.  W.  172 ;  Miller  v.  Railway  Co.,  62 
Minn.  216,  64  N.  W.  554.     It  is  true  that  in  none  of  these  cases  did 
we  discuss  or  consider  the  question  at  any  length,  but  merely  voiced 
the  apparently  unanimous  sentiments  of  other  courts,  and  assumed  that 
such  was  the  settled  law.    But  after  the  highest  appellate  court  of  a '    '  i  - 
state  has  so  often  passed  upon  a  question,  and  especially  where  its  '  , 
decisions  are  in  accordance  with  an  unbroken  line  of  authorities  in 
other  Jurisdictions,  trial  courts  and  counsel  have  a  right  to  assume  that    * 
the  law  on  that  point  is  settled,  and  to  govern  themselves  accord inglj*      ' ' 
in  the  trial  of  causes.    Therefore  we  might  feel  compelled,  under  the  q    J*>  ' 
doctrine  of  stare  decisis,to  hold  such  statements  admissible  in  evidence  , 
so  far  as  we  have  already  so  decided,  but  no  further.     An  examination 
of  all  the  cases  referred  to,  when  the  language  of  the  court  is  read  and 
construed  in  the  light  of  the  particular  facts  of  each  case,  will  show 
that  we  have  never  held  such  statements  competent  evidence,  except 
under  circumstances  and  subject  to  the  limitations  already  suggested. 


res  gestcBi  and  thus 
f  evidence.     If  theTp^<.»/  r^.   '    « 
;Iy  inclined  to  think  J 1  " 

held,  expressly  o'r}  ' 
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It  onl}'  remains  to  apply  the  rules  to  the  facts  of  this  case :  — 

First.  The  plaintiff's  wife  being  a  non-expert  witness,  it  was  only 
competent  for  her  to  testify  to  such  exclamations  or  complaints  as 
were  apparently  the  natural  and  instinctive  manifestations  of  existing 
pain  and  suffering.  .  .  . 

Second.  The  part  of  Dr.  Butledge's  answer  which  defendant's  coun- 
sel moved  to  strike  out  was  not  responsive  to  the  question  put  to  him, 
which  was  limited  to  expressions  of  pain.  .  •  . 

There  is  another  serious  objection  to  allowing  this  hearsay  evidence 
to  go  to  the  jury.  Dr.  Rutlcdge  was  not  called  on  to  give  an  expert 
opinion  as  to  the  nature,  cause,  or  extent  of  plaintiff's  injuries.  He 
was  merely  called  on  to  testify  to  plaintiff's  objective  symptoms,  which 
he  personally  observed,  and  to  statements  of  the  plaintiff  himself,  and 
was  then  dismissed  from  the  witness  stand.  Therefore  his  testimony 
as  to  plaintiff's  statements  stood  in  the  same  position  as  if  given  by  a 
non-expert  witness,  from  whose  lips  it  would  have  been  pure  hearsa3% 
It  went  to  the  jury  without  even  the  safeguard  of  the  expert  opinion 
of  the  witness  as  to  its  truth  or  falsity,  or  as  to  the  physical  condition 
of  the  plaintiff  based  upon  it.^  .  .  . 

1  Compare  West  Chic.  Ry.  Co.  v.  Carr,  170  111.  478  ;  Same  v.  Kennelly,  i6.  508 ; 
Gulf  Ry.  Co.  9.  Brown,  16  Tex.  Civ.  App.  98 ;  Hunt  v.  Boston,  152  Mass.  168,  171 ; 
t»/ra,  719  n. 

In  Kellar  v.  Oilman,  98  Wis.  9  (1896),  in  aflarming  a  judgment,  the  court 
(Winslow,  J.)  said :  "The  priacipal  contention  made  by  the  defendant  as  a  ground  for 
reversal  of  this  judgment  is  that  evidence  of  the  declarations  and  coniplaiuts  made  by 
the  injured  woman  to  her  mother  and  husband  from  time  to  time  were  erroneously 
received  in  evidence.  The  rules  with  regard  to  the  reception  of  this  class  of  evideuce 
in  cases  where  the  extent  of  an  injuiy  is  under  investigation  are  quite  well  established. 
They  may  be  briefly  recapitulated  as  follows  :  First.  The  statements  and  declarations 
of  a  patient  as  to  his  pains  and  feelings,  when  made  to  a  physician  for  the  purpose 
of  treatment,  may  Ije  given  in  evidence.  Second.  Such  statements  are  not  admis- 
sible when  made  to  an  expert,  after  action  brought,  m  order  to  suable  him  to  testify 
as  a  witness  at  the  trial.  Stone  v,  C,  St.  P.,  M.  &  0.  R.  Co.,  88  Wis.  98,  and  cases 
there  cited.  Third.  All  persons  may  testify  as  to  facta  within  their  observation  as  to 
the  iihysical  condition  of  another  with  whom  they  had  consorted  ;  for  example, 
whether  such  person  appeared  to  be  in  good  or  bad  health,  sick  or  well,  suffering  from 
pain  or  disease,  or  enjoying  health.  Wright  v.  Ft.  Howard,  60  Wis.  119  ;  Smalley  v, 
Appleton,  70  Wis.  844.  Fourth.  When  bodily  pain  is  ui  issue,  all  persons  may  tes- 
tify as  to  expressions,  gestures,  or  exclamations  indicating  present  pain,  whether  made 
at  the  time  of  the  injury  or  afterwards.  McKeigue  v.  Janesville,  68  Wis.  60.  Fifth. 
Witnesses  are  not  pennitted  to  testify  to  complaints  or  statements  of  physical  con- 
dition or  feelings  made  by  an  injured  person  which  were  made  in  answer  to  a  question, 
or  which  are  narrative  in  their  nature,  and  which  ai-e  not  a  part  of  the  r«  gestae 
Tebo  V.  Augusta,  90  Wis.  408. 

"At  first  sight,  it  might  seem  as  if  the  last  above  rule  conflicts  with  the  conclusions 
reached  in  Bridge  v.  Oshkosh,  71  Wis.  863.  On  page  367  of  the  opinion  m  that  case 
it  is  said  that  *  the  admissibility  of  complaints  made  by  the  injured  person,  either  to  his 
attending  physician  or  others^  is  clearly  sustained  by  the  following  authorities.*  The 
cases  which  are  then  cited,  however,  do  not  justify  the  broad  statement  of  the  opinion. 
They  are  cases  which  lay  down  the  principle  laid  down  in  proposition  fourth,  supra  ; 
viz.,  that  where  the  question  of  bodily  pain  is  in  issue  the  exclamations,  expressions, 
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KiLBURN  V.  Bennett,  8  Met.  199  (1841).  Assumpsit,  by  the  col- 
lector of  taxes  for  the  town  of  Groton,  to  recover  the  amount  of  a  tax 
assessed  upon  the  defendant  for  the  year  1839.  .  .  .  The  Jury  returned 
a  verdict  for  the  plaintiff,  and  the  defendant  alleged  exceptions  to  the 
aforesaid  ruling  and  instructions  of  the  court. 

Farley^  for  the  defendant    MeUen^  for  the  plaintiff. 

Wilde,  J.  The  principal  question  submitted  in  this  case  is,  whether 
the  evidence  offered  by  the  defendant  at  the  trial  was  rightly  rejected. 

and  gestures  and  complaints  of  the  iignred  person,  which  nsnally  and  naturally  indi- 
cate a  present  existing  pain,  may  be  given  in  evidence,  but  that  anything  in  the 
nature  of  narration  or  statement  of  symptoms  is  to  be  excluded.  See  a  careful  state- 
ment of  the  proposition  in  Bacon  v.  Charlton,  7  Gush.  581.  This  is  undoubtedly  the 
rule  intended  to  be  approved  in  Bridge  v,  Osbkosh,  and  it  does  not,  when  properly 
understood,  conflict  with  either  of  the  rules  laid  down.*'  And  so  Edlund  &.  St.  Paul  R. 
Co.,  81  N.  W.  Rep.  214  (Minn.  1899) ;  Rooea  v,  Boston  Loan  Co.,  132  Mass.  439 ; 
Lambertson  v.  Traction  Co.,  60  N.  J.  Law,  4.52  ;  Davidson  v.  Cornell,  132  N.  Y.  228, 
236  aeq. 

In  Brown  v.  Mt.  Holly,  69  Verm.  864  (1897),  the  court  (Start,  J.)  said  :  "The 
plaintiff  was  permitted  to  show  by  his  sons  the  complaints  he  made  of  pain  that  he 
was  suffering  at  the  time  he  made  the  complaints.  This  testimony  was  properly 
received.  It  is  not  necessary  that  such  complaints  be  made  to  a  physician  or  nurse 
in  order  to  render  them'  admissible.  Enight  and  Wife  v,  Smythe,  67  Yt.  529 ;  State  v, 
Howard,  32  Yt.  880  ;  Kent  v.  Lincoln,  32  Yt  591  ;  Drew  v,  Sutton,  55  Yt.  586  ;  State 
V.  Foumier,  68  Yt.  262."  And  so  Atch.  R.  R.  Co.  v.  Johns,  36  Eaus.  769 ;  St  Louis 
Co.  V.  Burrows,  61  Pac.  Rep.  439  (Kans.  1900). 

In  St  Louis,  etc.  Co.  v.  Gill,  58  S.  W.  Rep.  386  (Tex.  Civ.  App.  1900),  the  court, 
in  rerersing  a  judgment  below,  said  :  "  The  sixth  and  seventh  assignments  complain  of 
the  admiBsion  in  evidence,  over  the  objection  of  appellant,  of  the  testimony  of  two 
witnesses,  as  to  statements  made  to  them  by  appellee  in  regard  to  his  injuries  and  to 
the  pain  suffered  by  him.  It  is  well  settled  by  the  decision  of  our  Supreme  Court  that 
'whenever  the  bodily  or  mental  feelings  of  an  individual  is  a  material  issue  to  bo 
proven,  the  usual  expressions  of  such  feelings,  made  at  the  time  in  question,  are  also 
original  evidence  ;  and  whether  they  were  real  or  feigned  is  a  question  for  the  jury, 
and  the  time  that  may  have  elapsed  between  the  injury  and  the  declaration  is  not  of 
much  importance  in  an  inquiry  of  this  character.  The  question  is,  what  were  his  feel- 
ings at  the  time  of  speaking  ?  Whether  that  was  some  time  after  the  accident  or  not 
might  affect  the  weight  to  be  given  to  the  evidence,  as  tending  to  show  he  was  injured 
in  the  wreck,  but  would  not  affect  its  admissibility.'  In  other  words,  it  is  only  required 
that  the  expressions  of  pain  and  suffering  should  be  concomitant,  or  res  gettcBy  with  the 
pain  or  suffering,  and  need  not  be  res  gestcB  with  the  original  injury.  So  much  of  the 
declarations  of  the  appellee,  as  testiHed  to  by  the  witnesses  Johnson  and  Driskill,  as 
comes  within  this  rule,  and  is  not  a  narration  of  jmst  suffering,  was  admissible.  His 
statement  to  witness  as  to  how  the  acciilent  occurred  would  be  clearly  inadmissible. 
Railway  Co.  v.  Shafer,  54  Tex.  648 ;  Railway  Co.  v.  Barron,  78  Tex.  421, 14  S.  W.  698  ; 
Wheeler  v.  Railway  Co.,  91  Tex.  856,  43  S.  W.  876.  For  the  error  in  the  chai^  of  the 
court  above  discussed,  the  judgment  of  the  lower  court  will  be  reversed,  and  the  cause 
remanded ;  and  it  is  so  onlered."  And  so  Cleveland,  etc.  R.  Co.  v.  Newell,  104  Ind. 
264  (1885) ;  Alexandria  v.  Young,  20  Ind.  App.  672  (1898) ;  Keyes  v.  Cedar  Falls, 
107  Iowa,  509,  520  (1899);  Crippen  v.  Des  Moines,  78  N.  W.  Rep.  688  (Iowa,  1899). 
Compare  Denver  B.  Co.  o.  Roller,  100  Fed.  Rep.  738,  750-751  (C.  C.  A.  1900).  —Ed. 
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In  order  to  establish  the  fact  that  the  defendant  was  not  an  inhabitant 
of  the  town  of  Groton  on  the  Ist  of  May,  1839,  the  year  when  the  tax 
demanded  was  assessed,  he  proved  that  on  the  27th  of  April  of  that 
year  he  went  to  Tyngsboroagh,  to  the  house  of  Z.  Bennett,  his  brother, 
where  he  remained  some  days  after  the  1st  of  May ;  and  for  the  pur- 
pose of  showing  with  what  intent  he  removed  to  T3'ngsborough,  he 
offered  to^rove  that  about  three  weeks  before  his  removal  he  told  S. 
Sliattnck,  in  whose  house  he  resided,  that  he  should  leave  Groton  be- 
fore the  1st  of  May,  and  move  with  his  famil}'  to  Tyngsborough,  to 
reside  with  his  brother,  and  make  his  house  a  home  until  he  went  to 
Illinois.  The  court  held  that  this,  being  the  mere  declaration  of  the 
defendant,  was  not  competent  evidence  in  his  favor,  and  it  was  rejected. 
The  general  rule  undoubtedly  is,  that  a  party  cannot  give  in  evidence 
his  own  declarations  in  his  favor,  unless  they  accompany  some  act,  and 
are  a  part  of  the  res  gestce.    But  it  appears  to  us  that  the  declarations 

!  offered  to  be  proved  are  within  the  qualification  of  the  rule.  They  were 
made  in  the  ordinary  cour8.e  of  business,  and  in  relation  to  the  defend- 
ant's removal ;  and  they  were  made  to  the  owner  of  the  house  in  which 

1  he  was  at  the  time  residing.  This  giving  notice  of  his  intended  re- 
moval is  to  be  considered  an  act  which  he  might  prove  in  any  case  in 
which  it  became  material ;  and  if  so,  all  that  he  said,  explanator}-  of 
his  intention  in  relation  to  his  removal,  seems  to  us  to  be  admissible  in 
evidence.  This  opinion  fully  coincides  with  the  decision  in  the  case  of 
Thomdike  v.  City  of  Boatony  1  Met.  242.  In  that  cose  it  was  held 
that  a  letter  from  the  plaintiff  to  his  agent,  written  after  he  had  left 
Boston,  but  before  he  had  any  knowledge  of  a  tax  having  been  assessed 
upon  him,  —  in  which  he  expressed  his  intention  not  to  return  to  Boston, 
—  was  admissible.  So  his  declarations,  made  about  the  time  of  his 
departure  from  Boston,  expressing  the  same  intention,  were  admitted 
without  exception.  That  case,  we  think,  was  decided  on  correct  princi- 
ples, and  is  decisive  of  the  present  question.  •  .  . 

New  trial  granted} 


VILES  V.  WALTHAM. 
Supreme  Judicial  Court  of  Massachusetts.    1893. 

[Reported  157  Maas.  642.] 

Knowxton,  J.  The  question  at  issue  is  whether  the  domicile  of  the 
plaintiff  was  in  Waltham  on  May  1,  1890,  and  the  only  exceptions 
relate  to  the  introduction  of  evidence  bearing  on  that  issue.    There 

1  Compare  Salem  v.  Lynn,  18  Met  544  (1847) ;  Wilson  v.  Teny,  9  Allen,  214 
(1864) ;  Wright  v.  Boston,  126  Mass.  161.  —Ed. 
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was  no  dispute  at  the  trial  that  his  domicile  was  in  Waltham  antil 
April  28,  1890,  when  he  started  for  Chicago,  arriving  there  the  fol- 
lowing day.  It  was  also  in  evidence  that  he  afterwards  dwelt  in 
Cliicago,  and  had  his  principal  place  of  business  there. 

To  acquire  a  domicile  there 'must  be  residence  in  a  place  and  an  in- 
tention  to  make  that  place  one's  home.  To  maintain  his  suit  the 
was  required  to  prove,  not  only  that  he  took  up  his  abode  in 
Chicago,  but  also  that  he  did  it  with  the  intention  of  giving  up  his 
home  in  Waltham  and  acquiring  a  home  in  Chicago.  The  change  in 
his  place  of  abode  might  be  temporar}'  or  permanent  It  might  in- 
dicate a  change  of  domicile  or  not,  according  to  the  circumstances  at- 
tending it  Declarations  of  a  person  accompanj'ing  a  change  of  his 
abiding  place  have  always  been  held  competent  to  explain  the  change 
as  a  part  of  the  res  gestm ;  but  declarations  in  such  cases  are  ofteni  i\ 
admissible  on  a  broader  ground  than  as  a  part  of  the  act  of  removing!  '> 
from  one  place  to  another.  The  intention  of  the  person  removing  is  I 
competent  to  be  proved  as  an  independent  fact,  and  anything  which 
tends  to  show  his  intention  in  making  the  change  may  be  introduced, 
if  it  is  free  from  objection  in  other  particulars.  The  intention  may  be 
inferred  from  acts  and  conduct,  and  conduct  which  tends  to  show  the 
intention  is  competent  for  that  purpose.  Declarations  which  indicate 
the  state  of  mind  of  the  declarant  naturally  have  a  legitimate  tendency 
to  show  intention.  Commonwealth  v.  Trefethen^  ante^  180.  But,  on 
grounds  of  public  policj',  declarations  in  one's  own  favor  by  a  party  to 
a  suit  are  not  ordinarily  received  in  evidence.  In  the  first  place,  so 
far  as  they  purport  to  be  a  mere  narrative  of  past  events,  they  are  not 
primarily  an  expression  of  present  feeling,  but  a  recital  of  what  has 
been,  which  for  its  value  depends  upon  the  truthfulness  of  the  speaker^ 
Secondly,  declarations  of  a  purpose  or  intention,  or  of  a  feeling,  made 
after  the  beginning  of  a  controversy  to  which  the3'  relate,  are  naturally 
so  affected  by  interest  as  to  be  un trust worth3',  and  for  that  reason  they 
should  not  De  receivea.  This  rule,  however,  does  not  go  so  far  as  to 
exclude  expressions  of  pain,  or  other  indications  of  one's  mental  or 
physical  condition  that  may  be  treated  as  symptoms,  which  often  are 
valuable  evidence  of  a  condition  of  body  or  mind,  "^irdlv,  the  danger 
that  declarations  ma}*  have  been  made  for  a  purpose,  when  they  are  sought 
to  be  introduced  as  evidence  in  favor  of  the  person  making  J^hem,  has' 
led  to  the  exclusion  of  them,  even  on  the  issue  of  what  was  theinten- 
tion  or  state  of  mind  of  the  declarant,  unless  they  are  made  under  sucTI 
circumstances  as  to  give  them  some  corroboration.  In  general,  sucE 
corroboration  is  found  in  the  fact  that  they  accompany  and  explain  acts 
which  of  themselves  would  be  competent  evidence  on  the  issue  involved. 
They  are  then  admissible  as  a  part  of  the  x^sgestcB. 

When  one  has  changed  his  place  of  abode,  and  the  question  arises 
whether  he  intended  to  change  his  domicile,  all  his  acts  and  conduct 
which  fairly  indicate  his  purpose  in  that  particular  within  a  reasonable 
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time  before  and  after  the  event  may  be  put  in  evidence,  together  with 
the  declarations  accompanj'ing  such  acts.  The  principal  difficulty  in 
applying  this  rule  grows  out  of  the  uncertainty,  in  some  cases,  whether 
the  conduct  relied  on  throws  light  on  the  question,  and  sometimes 
whether  there  are  such  indications  that  a  controversy  was  foreseen  as 
to  require  the  exclusion  of  the  declarations,  as  probabl}'  made  with  a 
consciousness  of  an  interest  to  make  them.  This  difficulty  has  led  to 
some  conflict  of  authority  in  this  Commonwealth  as  well  as  elsewhere. 
Thomdike  v.  Boston^  1  Met  242 ;  KUburn  v.  Bennett^  3  Met.  199 ; 
Salem  v.  Xynn,  13  Met.  544 ;  Cole  v.  Cheshire^  1  Gray,  441 ;  Wilson 
V.  Terry,  \\  Allen,  206 ;  Reeder  v.  Bdlcomb,  105  Mass.  93 ;  Wright 
V.  Boston  J  126  Mass.  161;  BrooJ^ld  v.  Warrm^  128  Mass.  287; 
Pickering  v.  Cambridge^  144  Mass.  244 ;  Mutual  Ins.  Co.  v.  HtU- 
mon,  145  U.  S.  285 ;  Insurance  Co.  v.  Mosley^  8  Wall.  397. 

Without  attempting  to  review  the  cases,  we  are  of  opinion  that  no 
error  is  disclosed  in  this  bill  of  exceptions.  The  plaintiff's  notice  to 
the  assessors  of  Waltham  that  he  was  about  to  change  his  residence 
was  given  just  before  he  started  for  Chicago,  and  was  so  closely  con- 
nected with  the  act  of  going  that  it  might  perhaps  be  held  competent, 
under  the  strictest  rule,  as  accompanying  and  explaining  his  act  of 
removal.  At  all  events,  it  was  a  part  of  an  apparent  effort  to  effect  a 
change  of  residence  which  should  be  complete,  and  be  recognized  by 
the  assessors.  Both  the  act  of  visitation  of  the  assessors  and  the  lan- 
guage accompanying  it  were  coro|>etent  as  indicating  the  plaintiff's 
purpose  in  regard  to  his  residence.     SUhum  v.  Bennett^  3  Met.  199. 

The  other  conversations  testified  to  were  either  on  the  last  two  days 
of  April,  or  early  in  May,  1890.  Having  just  arrived  in  Chicago,  the 
plaintiff  consulted  each  of  the  two  witnesses  in  regard  to  the  measures 
necessary  to  be  taken  to  establish  his  residence  and  acquire  citizenship 
in  Chicago.  His  solicitation  of  advice  on  this  subject  was  in  each  case 
an  act  apparently  done  naturally  and  regularly,  which  tended  to  show 
his  state  of  mind  in  regard  to  his  change  of  his  place  of  abode  and  his 
intention  in  regard  to  his  domicile.  What  he  said  in  connection  with 
these  consultations  was  competent  as  a  part  of  the  res  gestae. 

Exceptions  overruled. 

C.  M.  Ludden^  for  the  defendant     S.  X  Elder y  for  the  plaintiff.^ 


Du  BosT  V.  Beresford,  2  Camp.  511  (1810).^  In  an  action  of 
trespass  for  destroying  a  picture  entitled  Xa  Belle  et  la  Bete^  made  and 
publicly  exhibited  by  the  plaintiff,  an  artist,  the  defendant,  on  a  plea  of 
not  guilty,  contended  that  the  picture  was  a  libel  upon  his  sister  and 
her  husband.     This  point,  under  the  instructions  of  the  couit,  became 

1  And  so  Chambers  v.  Prince,  75  Fed.  Bep.  176  (1896)  ;  Brittenham  o.  BobinaoD, 
18  Ind.  App.  502.  —  Ed. 
*  T^e  case  is  condensed. 
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material  as  bearing  npon  the  question  of  damages.  Some  witnesses 
estimated  the  value  of  the  picture  at  several  hundred  pounds.  Verdict 
for  the  plaintiff.  Damages  £5.  ^^In  the  course  of  the  trial  Lord 
Ellenborocgh  held,  upon  argument,  that  the  declarations  of  the  spec- 
tators while  thej  looked  at  the  picture  in  the  exhibition  room  were  evi- 
dence to  show  that  the  figures  portrayed  were  meant  to  represent  the 
defendant's  sister  and  brother-in-law.''  Jekyll^  MarrycU^  and  Gaselee^ 
for  the  plaintiff.  The  Attorney- Oeneraly  Parh^  and  Brougham^  for 
the  defendant.  ^ 


Chase  v.  Lowell,  151  Mass.  422  (1890).  Tort  for  personal  in- 
juries occasioned  to  the  plaintiff  by  the  fall  of  a  shade  tree  standing 
in  Worthen  Street  in  Lowell.  After  the  former  decision,  reported  140 
Mass.  85,  the  case  was  tried  in  the  Superior  Court  before  Brigham,  C.  J., 
who  allowed  a  bill  of  exceptions  in  substance  as  follows.  .  *  .  L.  T. 
Tndl  and  F.  N.  Wier,  for  the  defendant;  X  If.  Marshall  (J.  C, 
Burke  with  him),  for  the  plaintiff.  Enowlton,  J.  .  .  .  The  defend- 
ant excepted  to  the  admission  of  evidence  of  what  was  said  by  persons 
looking  at  the  tree  and  its  exposed  roots  while  the  street  was  being 
paved.  This  was  not  admitted  to  prove  the  truth  of  anything  stated, 
but  only  upon  the  question  whether  the  city  had  notice  of  the  defect,  or 
miglit  have  had  notice  of  it  by  the  exercise  of  reasonable  care  and  dili- 
gence. ...  In  the  case  at  bar,  it  appeared  that  the  earth  had  been 
dug  away  from  about  the  tree,  and  the  roots  had  been  exposed  a  day 
or  more  while  the  street  was  being  paved.  The  street  was  a  thorough- 
fare near  the  centre  of  the  city,  and  in  that  part  of  the  street  where  the 
tree  stood  were  two  churches,  a  school-house,  and  private  residences. 
The  decayed  roots  were  visible  to  persons  on  the  sidewalk  opposite,  and 
the  evidence  tended  to  show  that  large  numbers  saw  them.  All  this 
was  competent  evidence  of  the  notoriety  of  the  defect,  and  was  not  ob- 
jected to.  The  acts  of  persons  in  looking  at  the  roots  were  an  impor- 
tant part  of  the  evidence.  From  this  it  might  be  inferred  that  they 
noticed  the  decayed  condition  of  the  roots,  and  so  that  knowledge 
of  the  defect  became  general.  But  that  evidence  might  properly  be 
strengthened  by  introducing  as  a  part  of  the  res  peatce  the  declarations 
which  accompanied  the  acts,  and  which  characterized  them  as  acts  that 
communicated  intelligence  of  the  condition  of  the  tree  to  those  who 
looked.  The  remarks  made  at  the  time  rendered  it  certain  that  the 
view  of  the  roots  gave  notice  of  the  defect  to  those  who  then  saw  them. 
If  the  fact  that  these  persons  looked  at  the  decayed  roots  was  compe- 
tent as  tending  to  show  the  notoriety  of  the  defect,  then  clearl}*  the  ac- 
companying declarations  which  tended  to  show  the  nature  of  the  act  of 
looking  were  also  competent  •  •  •  Mcceptions  overruled, 

1  And  80  Schulze  v.  Jalonick,  74  Tex.  Civ.  App.  656,  66<9f    See  also  Enapp  v.  Faller, 
65  Vt.  811.  —  Ed. 


602  WATERMAN  ET  AL.  t;.  WHTTNET  ET  AL.  [CHAP.  U. 


WATERMAN  et  al  v.  WHITNEY  et  ci. 
Court  or  Apprals  ov  New  York.    1854. 

[Reported  11  N.  Y.  157.1] 

At  the  trial  of  feigned  issaes  as  to  whether  Joshua  Whitney  had 
duly  made  an  instrament  propounded  by  the  plaintiffs  as  his  will, 
whether  he  was  then  of  sound  mind,  and  whether  any  A*aud  or  undue 
infinenoe  had  been  used  upon  him  to  induce  him  to  make  or  execute 
the  will,  several  witnesses  were  called  on  the  part  of  the  defendants  to 
prove  the  mental  incapacity  of  the  testator,  all  of  whom  had  testified  to 
facts  tending  to  show  that  the  mind  and  memory  of  the  testator,  who 
had  been  a  man  of  vigorous  intellect,  were  impaired  at  and  previous  to 
the  time  of  the  execution  of  the  will,  and  that  he  had  not  mental  capac^ 
ity  to  make  a  will.  The  defendants  called  one  Emory  as  a  witness,  by 
whom  they  offered  to  prove  that  the  testator,  after  the  execution  of  the 
will,  had  stated  to  the  witness  how  he  had  disposed  of  his  propertj*  in 
his  will,  which  was  in  a  manner  entirel}*  different  ftom  the  actual  dis- 
position of  it  by  the  will  in  question.  This  evidence  was  objected  to ; 
the  court  sustained  the  objection,  and  the  defendants'  counsel  excepted. 
The  defendants  farther  offered  to  prove  that  deceased  ^'  made  similar 
declarations  to  others  from  the  time  of  the  execution  of  the  will  up  to 
the  time  of  his  death."  This  was  also  objected  to  and  excluded,  and 
the  defendants'  counsel  excepted.  •  .  .  The  jurj*  found  for  the  plain* 
tiffs  upon  all  the  issues,  the  effect  of  which  was  to  establish  the  will. 
Upon  application  to  the  Supreme  Court  for  a  new  trial,  upon  a  bill  of 
exceptions,  the  motion  was  denied ;  and  from  this  decision  the  defend- 
ants appealed  to  this  court. 

J3,  S.  Dickinson,  for  the  appellants. 

JB.  D,  Ifoxon.^  for  the  respondents. 

Selden,  J.  The  principal  question  presented  by  the  bill  of  excep- 
tions in  this  case  is,  as  to  the  admissibility  of  the  declarations  of  the 
testator  made  after  the  execution  of  the  will.  The  subject  to  which 
this  question  belongs  is  of  very  considerable  interest,  and  one  upon 
which  the  decisions  are  to  some  extent  in  conflict  Much  of  the  difB- 
culty,  however,  has  arisen  from  the  omission  to  distinguish  with  suflS- 
cient  clearness  between  the  different  objects  for  which  the  declarations 
of  testators  may  be  offered  in  evidence,  in  cases  involving  the  validit^'^ 
of  their  wills.  It  will  tend  to  elucidate  the  subject  to  consider  it  under 
the  following  classification  of  the  purposes  for  which  the  evidence  may 
be  offered,  viz. :  1.  To  show  a  revocation  of  a  will  admitted  to  have 
been  once  valid.  2.  To  impeach  the  validity  of  a  will  for  duress,  or  on 
account  of  some  fhiud  or  imposition  practised  upon  the  testator,  or  for 
some  other  cause  not  involving  his  mental  condition,  8.  To  show  the 
mental  incapacitj"^  of  the  testator,  or  that  the  will  was  procured  by  un- 
due influence.    The  rules  by  which  the  admissibility  of  the  evidence  is 

^  The  statement  of  facts  is  shortened. 
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governed  naturally  arrange  themselves  in  accordance  with  this  classifi- 
cation. The}'  have,  however,  been  considered  in  most  of  the  cases 
without  regard  to  it ;  and  hence  much  of  the  apparent  conflict  among 
them  will  disappear  when  the  proper  distinctions  are  taken.  To  show 
the  state  of  the  authorities,  Uicrefore,  and  what  the  differences  really 
are  between  them,  it  is  necessary'  to  arrange  the  cases  according  to  this 
arrangement  of  the  objects  for  which  the  evidence  is  given.  In  refer- 
ring, however,  to  those  belonging  to  the  first  of  these  divisions,  it  is 
proper  to  premise  that  the  revocation  of  a  valid  will  is  a  matter  which, 
not  only  in  England,  but  in  this  State,  and  in  most  if  not  all  the  other 
States,  is  regulated  by  statute ;  and  these  statutes  are  substantiall}*  the 
same,  those  in  this  couutr}*  being  for  the  most  part  taken  from  the  Eng- 
lish statute  of  frauds.  Most  if  not  all  these  statutes  require  either  a 
written  revocation  executed  with  the  same  formalities  as  the  will  itself, 
or  some  act  amounting  to  a  virtual  destruction  of  the  will,  such  as  bump- 
ing, tearing,  obliterating,  &c.,  accompanied  bj'  an  unequivocal  inten- 
tion to  revoke  it.  Mere  words  will  in  no  case  amount  to  a  revocation. 
Under  these  statutes,  therefore,  the  only  possible  purpose  for  which  evi- 
dence of  the  declarations  of  the  testator  can  be  given  uiK)n  a  question 
of  revocation,  is  to  establish  the  animo  revocandij  in  other  words,  to 
show  the  intent  with  which  the  act  relied  upon  as  a  revocation  was 
done.^  The  cases  on  this  subject  are  in  the  main  in  harmonj*  with  each 
other,  and  in  general  entirely  accord  with  the  view  here  presented.  I 
will  refer  to  a  few  of  the  most  prominent.  £ibb  v.  ThomaSy  2  W. 
Black.  1044,  was  a  case  of  revocation  by  throwing  the  will  on  the  fire. 
The  will  was  not  consumed,  but  fell  off  the  fire,  and  was  taken  up  and 
saved  by  a  bystander  without  the  knowledge  of  the  testator.  The  court 
held  the  revocation  complete.  The  case  was  held  to  depend  upon  the 
intent  with  which  the  will  was  thrown  upon  the  fire ;  and  to  establish 
this  intent,  the  declarations  of  Uie  testator,  both  at  the  time  of  the 
transaction  and  afterwards,  were  received.  So  far  as  rcgai*ds  the 
declarations  which  accompanied  the  act,  this  was  in  accordance  with 
general  principles,  and  with  all  the  other  cases ;  but  I  apprehend  that 
the  declarations  of  the  testator  made  after  the  transaction  was  over 
could  not  in  such  a  case  be  properly  received.  This  distinction  how- 
ever was  not  taken,  and  the  question  did  not  arise.  Doe  v.  Perkes  and 
others^  3  Bam.  &  Aid.  489,  was  a  similar  case,  in  which  the  declara- 
tions of  the  testator  showed  that  he  had  abandoned  the  intention  to 
destroy  the  will  before  the  work  of  destniction  was  complete.  No 
declarations  were  proved  in  this  case  except  those  which  were  clearlj-  a 
part  of  the  res  gestCB.  In  the  case  of  Dan  v.  -ffrotcn,  4  Cowen,  483,  it 
was  insisted  by  the  counsel  that  upon  a  question  of  revocation  the 
declarations  of  the  testator,  made  either  before  or  after  the  act  relied 
upon,  were  admissible,  as  well  as  those  which  accompanied  the  act 
itself;  but  the  court  held  that  declarations  accompanying  the  act,  such 
as  were  a  part  of  the  res  gestos^  were  admissible  for  the  purpose  of 
showing  the  quo  animo;  but  that  no  others  could  be  received.    In 

^  Beardsley  v.  Ucy,  78  L.  T.  Rep.  25  (1897). 
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Jackson  v.  Betts^  6  Cowen,  377,  the  main  question  was,  whether  a  will 
proved  to  have  been  once  properl3'  execute^],  but  which  could  not  be 
found  after  the  death  of  the  testator,  had  been  cancelled  or  destroyed, 
and  thus  revoked,  or  whether  it  continued  in  force ;  and  evidence  was 
offered  of  the  declarations  of  the  testator,  during  his  last  sickness,  as  to 
the  existence  of  his  will,  and  the  place  where  it  would  be  found..    The 
Supreme  Coui-t  held  the  evidence  not  admissible.     The  case  ultimately 
went  to  the  Court  of  Errors,  and  the  chancellor  there  expressed  doubts 
as  to  the  correctness  of  the  decision  of  the  Supreme  Court  upon  the 
1  point,  but  did  not  overrule  it.    See  6  Wend.  173.    I  consider  these 
cases  as  establishing  the  doctrine  that  upon  a  question  of  revocation  no 
declarations  of  the  testator  are  admissible  except  such  as  accompany 
the  act  by  which  the  will  is  revoked  ;  such  declarations  being  received 
las  a  part  of  the  res  gestcB^  and  for  the  purpose  of  showing  the  intent  of 
the  act.    The  only  direct  decision  to  the  contrary  which  has  fallen  un- 
der my  observation  is  the  case  of  Durant  v.  Ashmon^  2  Rich.  S.  Car. 
R.  184.    This  case  however  is  in  conflict  with  authority  as  well  as  with 
principle.     The  fact  to  be  proved  in  such  cases  is,  the  act  claimed  as 
a  revocation,  together  with  the  intent  with  which  it  was  done ;  and  all 
declarations  of  the  testator  which  do  not  accompan}*  the  act  ai*e  to  be 
regarded  as  mere  hearsa}*,  and  should  be  treated  as  such. 
^        In  regard  to  the  second  class  of  cases,  viz.  where  the  .  .  .  will  is  dis- 
puted on  the  ground  of  fraud,  duress,  mistake,  or  some  similar  cause, 
aside  from  the  mental  weakness  of  the  testator,  I  think  it  equally  clear 
that  no  declarations  of  the  testator  himself  can  be  received  in  evidence 
except  such  as  were  made  at  the  time  of  the  execution  of  the  will,  and 
are  strictl}'  a  part  of  the  res  gestcs.    Jackson  v.  Kjiiffen^  2  John.  31,  is 
a  leading  case  on  this  subject     In  that  case  the  plaintiff  claimed  as 
heir-at-law ;  the  defendant,  under  the  will  of  David  Kniffen.    The  plain- 
tiff gave  evidence  tending  sti-ongly  to  show  that  the  will  was  obtained 
by  duress,  and  offered  to  follow  this  up  by  proof  of  the  testator*s  decla- 
rations, some  of  them  made  in  extremis^  that  the  will  had  been  extorted 
from  him  by  threats  and  duress.     The  court  held  the  evidence  inad- 
missible.   Thompson,  J.,  says :  ^^  This  will  might  have  been  executed 
under  circumstances  which  ought  to  invalidate  it,  but  to  allow  it  to  be 
impeached,  by  the  parol  declarations  of  the  testator  himself,  would  in 
my  judgment  be  eluding  the  statute,  and  an  infringement  upon  well- 
settled  and  established  principles  of  law."    In  Smith  v.  Fenner^  1  Gal- 
lison,  170,  one  of  the  questions  was,  whether  the  will  of  Arthur  Fenner 
had  been  obtained  by  fraud  and  imposition,  and  the  plaintiffs  offered  to 
prove  declarations  of  the  testator  to  that  effect,  made  before  and  at  the 
time  of  making  the  will  and  immediately  afterwards.    He  also  offered 
to  prove  similar  declarations  made  afterwards  at  different  times  during 
the  last  years  of  his  life.    The  couil  hold  that  the  declarations  made 
before,  as  well  as  at  or  so  near  the  time  as  to  be  a  part  of  the  res  gestm 
were  admissible,  but  not  those  made  afterwards.     So  far  as  this  case 
seems  to  justify  the  reception  of  declarations  made  before  the  execution 
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of  the  will  to  prove  flraod  or  duress,  I  think  it  inconsistent  with  prin- 
ciple, as  well  as  opposed  to  the  best  considered  of  the  modem  cases. 
In  other  respects  it  is  in  accordance  with  both. ...  I  have  referred  thus 
particularly  to  these  numerous  cases,  in  which  the  declarations  of  tes* 
tators  have  been  held  inadmissible  upon  contests  respecting  the  validity 
of  their  wills,  for  the  purpose  of  showing  that  they  all  apply  to  one  or 
the  other  of  the  first  two  of  the  three  classes  into  which  I  have  divided 
the  cases.  •  .  • 

None  of  them  have  any  application  to  cases  in  which  the  will  is 
assailed  on  account  of  the  insanity,  or  mental  incapacity  of  the  testa- 
tor at  the  time  the  will  was  executed,  or  on  the  ground  that  the  will 
was  obtained  by  undue  influence.  The  diffei*ence  is  certainly  very  ob^ 
vious  between  receiving  the  declarations  of  a  testator,  to  prove  a  dis- 
tinct external  fact,  such  as  duress  or  fraud,  for  instance,  and  as  evidence 
merely  of  the  mental  condition  of  the  testator.  In  the  former  case,  it 
is  mere  hearsay,  and  liable  to  all  the  objections  to  which  the  mere 
declarations  of  third  persons  are  subject ;  while  in  the  latter  it  is  the 
most  direct  and  appropriate  species  of  evidence.  Questions  of  jogntal 
competency  and  of  undue  influence  belong  in  this  respect  to  the  sanae 
class ;  because  as  is  said  by  Jarman,  in  his  work  on  Wills,  ^'  The  amount 
of  undue  influence  which  will  be  sufficient  to  invalidate  a  will  must  of 
course  vary  with  the  strength  or  weakness  of  the  mind  of  the  testator." 
1  Jarman  on  Wills,  86.  So  the  mental  strength  and  condition  of  the 
testator  is  directly  in  issue  in  every  case  of  alleged  undue  influence ; 
and  the  same  evidence  is  admissible  in  every  such  case,  as  in  cases 
where  insanity  or  absolute  incompetency  is  alleged.  It  is  abundantly 
settled  that  upon  either  of  these  questions,  the  declarations  of  the  tes- 
tatoT,  made  at  or  before  the  time  of  the  execution  of  the  will,  are  ^m- 
petent  evidence.  The  only  doubt  which  exists  on  the  subjectli]  whether 
declarations  made  subsequent  thereto  may  also  be  received.  Clear  and 
accurate  writera  have  been  led  into  confusion  on  this  subject,  by  not 
attending  to  the  distinctions  growing  out  of  the  different  purposes  for 
which  the  evidence  may  be  offered.  Mr.  Greenleaf,  in  his  work  on 
Evidence,  in  treating  of  the  invalidity  of  wills,  in  consequence  of  the 
insanity  or  mental  imbecility  of  the  testator,  says :  ^^  In  the  proof  of 
insanity,  though  the  evidence  must  relate  to  the  time  of  the  act  in  ques- 
tion, yet  evidence  of  insanit}-  immediately  before  or  after  the  time  is 
admissible.  Suicide  committed  by  the  testator  soon  after  making  his 
will  is  admissible  as  evidence  of  insanity,  but  it  is  not  conclusive."  And 
in  the  same  section  he  adds:  ^^The  declarations  of  the  testator  him- 
self are  admissible  onl}*  when  they  were  made  so  near  the  time  of  the 
execution  of  the  will  as  to  become  a  part  of  the  res  gestce^**  and  he 
refers  for  the  last  proposition  to  Smith  v.  Fenner,  supra.  See  2  Greenl. 
£v.  s.  690.  Nothing  could  be  more  incongruous  than  the  different 
branches  of  this  section.  To  say  that  the  insanity  of  the  testator,  sub- 
sequent to  the  making  of  the  will,  may  be  proved,  but  that  the  declara- 
tions of  the  testator  are  inadmissible  for  the  purpose  of  proving  it,  is 
not  a  little  extraordinary.    It  admits  the  fact,  but  excludes  the  most 
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common  and  appropriate  evidence  to  establish  it.  This  incongruity, 
and  the  citation  of  the  case  of  Smith  v.  tenner ^  where  the  declarations 
were  offered  not  to  prove  insanity  or  mental  imbecility,  but  fraud  and 
circumvention,  shows  that  the  attention  of  the  learned  author  was  not 
directed  to  the  distinction  I  have  alluded  to.  The  first  position  ad- 
vanced by  Mr.  Greenleaf  in  this  passage,  viz.  that  the  insanity  or  in- 
capacity of  the  testator  after  the  execution  of  the  will  may  be  proved, 
not  as  important  in  itself,  but  as  a  means  of  arriving  at  his  condition 
when  the  will  was  executed,  seems  to  be  sustained  by  authority.  IHck- 
inson  v.  Barber^  9  Mass.  225 ;  Orant  v.  Thompson^  4  Conn.  R.  203 ; 
Irish  V.  Smith,  8  Serg.  &  Rawle,  578.  But  the  latter,  that  this  cannot 
be  established  by  the  oonversation  or  declarations  of  the  testator  him- 
self, is  in  conflict  with  numerous  cases.  .  .  .  The  evidence  here  offered 
bore  exclusively  upon  the  question  of  the  competencj'  of  the  testator, 
and  of  course  did  not  fall  within  the  principle  of  those  cases,  which  ex- 
clude declarations  bearing  upon  questions  of  fraud,  duress,  etc.,  unless 
a  part  of  the  res  gestcB.  Hence  there  was  no  necessity,  as  the  court 
seemed  to  suppose,  for  overruling  the  cases  of  Jackson  v.  £hiffen  and 
Smith  V.  tenner  J  in  order  to  admit  the  evidence  offered  in  this  case. 
The  decision  of  the  court  in  holding  the  evidence  admissible  is  not  in 
conflict  so  far  as  I  have  been  able  to  discover  with  an}-  adjudged  case, 
either  in  this  country  or  in  England,  and  on  the  other  hand  is  in  entire 
harmony  with  what  seems  to  be  the  established  doctrine,  that  the  in* 
sanity  or  imbecility  of  the  testator  subsequent  to  making  the  will  may 
be  proved,  in  connection  with  other  evidence,  with  a  view  to  its  reflex 
influence  upon  the  question  of  his  condition  at  the  time  of  executing 
the  will.  Indeed,  if  the  latter  doctrine  is  sound,  it  necessarily  follows 
that  the  decision  is  right 

This  conclusion  is  of  course  decisive  of  the  present  case,  which  is 
identical  in  principle  with  that  of  Beel  v.  Reel  Here  as  in  that  case 
the  offer  was  to  prove  declarations  of  the  testator,  stating  the  contents 
of  the  will  to  be  entirely  different  from  what  they  were  in  fact ;  and 
these  declarations  were  offered  in  connection  with  other  evidence  bear- 
ing upon  the  competency  of  the  testator  at  and  before  the  execution  of 
the  will.  If  evidence  of  the  mental  condition  of  the  testator  after  the 
execution  of  the  will  is  admissible  in  any  case,  as  to  his  capacity  when 
the  will  was  executed,  and  the  competency  of  such  proof  seems  to  be 
sustained  by  many  authorities  and  contradicted  by  none ;  then  it  is 
clear  that  the  testimony  offered  here  should  have  been  admitted.  It 
does  not  follow  from  this  that  evidence  of  this  nature  is  necessarily  to 
be  received,  however  remote  it  may  be  in  point  of  time  from  the  execu- 
tion of  the  will.  The  object  of  the  evidence  is  to  show  the  mental  state 
of  the  testator  at  the  time  when  the  will  was  executed.  Of  course, 
therefore,  it  is  admissible  only  where  it  has  a  legitimate  bearing  upon 
that  question  ;  and  of  this  the  court  must  judge  as  in  every  other  case 
where  the  relevancy  of  testimony  is  denied.  If  the  judge  can  see  that 
the  evidence  offered  cannot  justly  be  supposed  to  reflect  any  light  upon 
the  mental  condition  of  the  testator,  at  the  time  of  making  the  will,  he 
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has  an  undoabtcd  right  to  exclade  it.  In  the  present  case  it  was  im- 
possible for  the  judge  to  say  this  in  advance  of  any  information  as  to 
the  precise  period  when,  and  the  circumstances  under  which  the  decla- 
rations proposed  to  be  proved  were  made.  There  is  no  conflict  between 
the  doctrine  here  advanced  in  regard  to  the  admissibility  of  the  species 
of  evidence  in  question,  and  the  rule  before  adverted  to,  which  excludes 
it  when  the  issue  is  as  to  the  revocation  of  a  will.  The  difference  be- 
tween the  two  cases  consists  in  the  different  nature  of  the  inquiries 
involved.  One  relates  to  a  voluntary  and  conscious  act  of  the  mind ; 
the  other  to  its  involuntary  state  or  condition.  To  receive  evidence  of 
subsequent  declarations  in  the  former  case,  would  be  attended  with  all 
the  dangers  which  could  grow  out  of  changes  of  purpose,  or  of  exteiiial 
motives  operating  upon  an  intelligent  mind.  No  such  dangers  would 
attend  the  evidence  upon  inquiries  in  relation  to  the  sanity  or  capacity 
of  the  testator.  .  .  .  The  judgment  of  the  Supreme  Court  must  be  re- 
versed, and  there  must  be  a  new  trial  of  the  issues. 

Denio,  Johnson,  Parker,  Allen,  and  Edwards,  JJ.,  concurred. 

Gardiner,  C.  J.,  dissented. 

Judgment  of  the  Supreme  Court  reversed  and  new  trial  ordered?- 

1  In  Herster  v.  Herater,  122  Pa.  St  289  (1889),  Clark,  J.  (for  the  court),  said: 
"  The  declarations  of  the  testator,  made  within  a  reasonable  time  before  and  after 
the  execution  of  the  will,  have  always  been  reoeived  in  evidence  upon  a  question  of 
testamentary  capacity,  to  show  the  state  and  condition  of  the  testator's  miud,  and,  if 
reasonably  connected  in  point  of  time  with  the  testamentaiy  act,  we  cannot  see  any 
reason  why  they  would  not  be  admissible  to  establish  the  same  fact  in  an  issue  raised 
upon  the  exercise  of  fraud  and  undue  influence  in  the  procurement  of  it.     Such  decla- 
rations cannot  have  any  force,  however,  in  establishing  the  substantive  fact  of  undue 
indnence.  .  .  .  The  weakness  of  mind  and  oonsfequent  susceptibility  to  influence  which 
is  admissible  in  such  a  case,  must  be  shown  to  exist  at  the  very  time  of  the  testamentary 
act ;  whilst  the  testator's  declarations  directly  show  only  the  state  of  his  mind  when 
they  were  made.    Declarations  made  before  and  after  have  some  significance,  however, 
in  showing,  inferentially,  the  mental  condition  at  the  time  of  the  testamentary  act. 
The  limitations  which  govern  the  admission  of  this  quality  of  evidence  must  depend 
lai|;8ly  on  the  character  of  the  unsoundness  attempted  to  be  proved.    There  are  types 
of  mental  unsoundness  which  appear  suddenly  and  may  be  of  short  duration,  and  in 
such  cases,  the  proof,  to  be  of  any  avail,  must  come  near  to  the  precise  time  when  the 
act  was  performed;  but  the  decadence  of  old  age  and  many  forme  of  mental  derange- 
ment  and  imbecility  are  of  slow  advancement,  and  proof  of  their  distinct  development, 
at  any  given  period,  will  afford  pretty  clear  ground  to  infer  their  existence  for  a  long 
period,  either  before  or  after,  with  a  considerable  degree  of  certainty.    Grant  v.  Thomp- 
son, 4  Conn.  203.    Therefore,  declarations  made  several  years,  even,  before  the  execu- 
tion of  a  will,  may  be  proven  to  show  unsoundness  or  imbecility  of  mind  of  a  permanent 
character ;  and  declarations  made  after  may,  in  like  manner,  tend  to  show  such  a  fixed 
perversion  or  imbecility  of  mind,  as  would  not  be  likely  to  have  occurred  in  any  short 
period  of  time ;  and  both  or  either  may  afford  some  just  ground  of  opinion  in  regard  to 
the  state  of  the  testator's  mind  at  the  date  of  the  testamentary  act.    Redf.  on  Wills, 
549.    The  court  must  judge,  in  each  particular  case,  how  far  it  will  be  profitable  to 
extend  the  rule  before  and  after  the  precise  date  in  question.    Grant  v,  Thompson, 
8upra.  ...  Of  course  the  objective  point  of  inquiry,  in  every  case,  is  the  state  of 
mind  at  the  precise  date  of  the  testamentary  act,  but  as  it  is  not  practicable  in  all 
cases  to  make  that  inquiry  in  a  direct  manner,  some  latitude  of  proof  must  be  allowed." 
And  so  Shailer  v.  Burostead,  99  Mass.  112  ;  Liane  v.  Moore,  151  Mass.  87;  Bums  v.  Mill, 
121  N.  C.  886.  — Ed. 
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Queen's  Bench.     1851. 

[RepurUd  16  Q.  B,  747.]  * 

Ejectment.  The  plaintiffs  lessor  claimed  as  devisee  of  Francis 
Brookes,  who  was  heir-at-law  of  his  brother  William  Brookes.  The 
defendant  claimed  in  right  of  his  wife  AppoUina,  as  devisee  of  William 
Brookes.  The  will  appeared  to  have  been  drawn  originallj'  so  as  to 
give  the  propert}-  in  fee  to  Francis,  and  to  have  been  changed  in  Wil- 
liam's handwriting  so  as  to  give  it  to  Francis  for  life  with  remainder  to 
AppoUina.  The  question  was  whether  tlie  alterations  had  been  made 
before  or  after  the  execution  of  the  will.  The  Lord  Chief  Justice 
permitted  the  }\xvy  to  look  at  the  will,  and  left  it  to  them  to  say 
whether  from  the  evidence,  they  were  satisfied  that  the  alteration  was 
made  before  the  will  was  executed.  The  Jury  said  thej'  were  so  satis- 
9ed.  The  Loix)  Chief  Justice  then  directed  a  verdict  for  the  defend- 
ants, with  leave  to  move  to  enter  a  verdict  for  the  lessor  of  the  plaintifl 
if  the  Court  should  be  of  opinion  that  there  was  no  admissible  evidence 
to  show  that  the  alteration  was  made  before  the  will  was  executed. 
Whateley^  in  the  ensuing  term,  obtained  a  rule  nisi  accordingly.  In 
Hilary  Term  and  Vacation,  1851,  Keating  and  Whitmare  showed 
cause,  and  Wfiatdey  and  Phipson  supported  the  rule.  ...  In  this 
term  (May  5th)  judgment  was  delivered  b^'  Lord  Campbell,  C.  J. .  .  • 
We  agree  that  there  is  a  presumption  that  the  alteration  was  made  after 
the  will  was  executed ;  and  of  course  this  presumption  must  stand  till 
some  evidence  is  adduced  to  rebut  it  .  .  .  We  have  to  consider,  there- 
fore, whether  in  this  case  there  was  any  admissible  evidence  to  rebut 
the  presumption.  The  evidence  relied  upon  consisted  of  declarations 
b}'  the  testator,  frequently  made,  before  and  nearl}*  down  to  the  time 
when  the  will  was  executed,  that  he  intended  to  make  provision  by  his 
will  for  AppoUina  Biddulph  (the  now  defendant,  Mrs.  Palmer),  coupled 
with  the  fact  that  without  this  alteration  the  will,  which  disposes  of  the 
whole  of  his  property*,  real  and  personal,  makes  no  provision  for  her. 
Are  these  declarations  admissible  evidence  to  rebut  the  presumption  ? 
Or,  in  other  words,  ought  the  judge  to  have  received  this  evidence,  and 
to  have  told  the  jury  that  from  this  evidence  they  would  be  justified  in 
inferring  that  the  alteration  had  been  made  at  the  time  when  the  will 
was  executed,  although  the}'  were  not  bound  to  do  so?  It  may  be  con- 
venient, first,  to  consider  the  question,  whether,  if  in  a  will  which  is  not 
in  the  handwriting  of  the  testator  an  alteration  appears,  evidence  might 
be  received  of  previous  declarations  by  him  that  he  intended  to  dispose 
of  his  property  in  the  manner  in  which  it  is  disposed  of  by  the  will  in 
its  altered  form.   If  the  draft  of  the  will  could  be  produced,  correspond' 

^  A  part  of  the  case  is  omitted  and  the  statement  of  facts  is  condensed. 
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ing  with  the  will  in  its  altered  form,  would  it  not  be  admissible  evidence, 
and  might  not  the  yixy  infer  from  it  that  before  the  will  was  executed 
the  draft  and  the  will  had  been  compared,  and  the  mistake  rectified  ? 
Would  not  written  or  verbal  instructions  from  the  testator  to  bis  solici- 
tor to  draw  the  will  in  the  altered  form  be  equally  admissible?  In  what 
respect  do  such  verbal  instructions  differ,  for  this  purpose,  from  a  con- 
temporaneous declaration  by  the  testator  to  another  person  that  he  had 
determined  in  his  will  to  dispose  of  his  property  in  the  manner  carried 
into  effect  bv  the  will  as  altered?  What  distinction  can  be  drawn  be- 
tween  the  draft  of  the  will  or  the  written  instructions  for  the  will,  and 
the  verbal  declaration  of  the  testator's  intention,  except  as  to  the 
strength  of  the  evidence  which  they  respectively  afford?  As  to  ad* 
missibility,  they  all  seem  to  rest  on  the  same  principle :  and,  if  the 
verbal  declaration  of  intention  must  be  rejected,  so  must  the  draft  of 
the  will  with  the  initials  of  the  testator  affixed  to  it.  It  would  not^  be 
very  creditable  to  the  law  if  such  evidence  were  to  be  excluded ;  as  a 
logical  inference  might  be  fairly  drawn  from  it  respecting  the  priority 
of  two  events,  that  is  to  sa}^  the  making  of  the  alteration  and  the  ex- 
ecution of  the  will :  and  I  am  not  aware  of  any  principle,  nile  of  law, 
decided  case,  or  dictum  against  the  admissibility  of  such  evidence.  I 
allow  we  cannot  be  guided  alone  by  the  consideration  that  both  parties 
claim  under  the  testator ;  for  declarations  of  the  testator  after  the  time 
when  a  controverted  will  is  supposed  to  have  been  executed  would  not 
be  admissible  to  prove  that  it  had  been  duly  signed  and  attested  as  the 
law  requires ;  and,  for  the  same  reason,  a  declaration  by  the  testator 
after  the  will  was  executed,  that  the  alteration  had  been  made  previ- 
ously, would  be  inadmissible.  But  the  previous  declarations  of  the 
testator  as  to  his  testamentary  intentions  do  not  seem  to  be  liable  to 
the  same  objections.  They  demonstrate  that  the  alteration  is  not  an 
afterthought ;  they  cannot  have  been  uttered  with  any  view  of  evading 
the  law  respecting  the  execution  of  wills ;  and  they  still  leave  upon  the 
devisee  the  burthen  of  proving  by  reasonable  evidence  that  this  law  has 
been  complied  with.  There  certainly  is  evidence  which,  in  particular 
cases,  would  weigh  with  a  reasonable  man  in  forming  a  belief  on  a 
doubtful  question,  and  which  the  law  excludes  because,  if  generally 
admitted,  it  would  more  frequently  mislead  than  guide  to  a  just  con- 
clusion. But  this  evidence  is  not  of  that  nature  ;  for,  although  it  may 
vary  very  much  with  respect  to  the  weight  to  be  given  to  it,  it  seems 
liable  to  no  greater  objection  than  the  declarations  of  the  testator  re- 
specting his  testamentar}"  intentions  where  a  will  is  impeached  on  the 
ground  of  incompetency  or  of  fraud.  If  declarations  of  the  testator  are 
receivable  to  rebut  the  presumption  respecting  an  alteration  in  a  will  in 
the  handwriting  of  another  person,  is  there  to  be  a  different  rule  as  to 
a  holograph  will  ?  There  being  a  greater  facility  in  altering  such  a  will 
after  its  execution,  the  declarations  may  be  entitled  to  less  weight :  but 
surely,  if  they  are  admitted  with  respect  to  the  alteration  of  one  class 
of  wills,  they  cannot  be  excluded  with  respect  to  the  other.     Although 

89 
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no  decision  can  be  quoted  In  which  such  evidence  for  rebutting  this 
specific  presumption  has  been  admitted,  no  case  has  occurred  in  which 
it  has  been  rejected ;  and  in  cases  closely  analogous  similar  evidence 
has  often  been  received.  Declarations  of  the  testator  have  been  ad- 
mitted to  rebut  the  presumption  that  a  legacy  is  satisfied  b}*  a  pro- 
vision in  the  lifetime  of  the  testator,  and  to  rebut  the  presumption 
as  to  an  executor  being  entitled  to  the  residue  of  the  personal  estate.^ 
Not  only  where  the  competency  of  the  testator  is  in  dispute,  but  in  all 
cases  where  there  is  any  imputation  of  fraud  in  the  making  of  the  will, 
the  declarations  of  the  testator  are  admitted  respecting  his  dislike  or 
affection  for  his  relations,  or  those  who  appear  in  tlie  will  to  be  the 
objects  of  his  bounty,  and  respecting  his  intentions  either  to  benefit 
them  or  to  pass  them  by  in  the  disposition  of  his  property  ;'  JDoe  dem, 
Allen  V.  Alle/iy  12  A.  &  £.  451,  and  Doe  dem,  Ellis  v.  Hardy^  1  Moo. 
&  Rob.  525.  .  .  .  Almost  all  the  cases  cited  on  the  part  of  the  plaintiff 
were  merely  instances  of  the  rejection  of  declarations  of  the  testator, 
where  the  question  was  upon  the  construction  of  ambiguous  language 
used  by  him  in  his  will.  But  this  is  not  a  case  of  patent  ambiguity, 
or  upon  the  meaning  of  words  at  all,  the  question  being  entirely  one 
of  fact  upon  the  priority  of  two  events,  the  making  of  the  alteration 
and  the  execution  of  the  will.  It  therefore  mucii  more  nearly  resembles 
the  cases  respecting  the  factum  of  the  will,  in  which  the  declarations 
of  the  testator  have  often  been  admitted.  .  .  .  Upon  the  whole,  there 
being  no  authority  adverse  to  the  defendants,  analogous  cases  being  in 
their  favor,  and  the  admission  of  the  contested  evidence  appearing  to 
us  to  be  conducive  to  truth  and  justice,  we  are  of  opinion  that  it  was 
rightly  admitted.  This  is  the  only  question  which  we  have  to  deter- 
mine. If  the  evidence  was  admissible,  the  weight  to  be  given  to  it  was 
a  question  for  the  jury.  .  .  .  We  therefore  think  that  the  jury  were 
fully  justified  in  coming  to  the  conclusion  that  the  alteration  was  made 
before  the  will  was  executed.  If  the  lessor  of  the  plaintiff  had  proved 
that  down  to  the  execution  of  the  will  the  testator  did  not  know  of  the 
existence  of  Appollina  Biddulph,  or  that  he  had  expressed  a  purpose 
to  exclude  her  from  his  will,  an  answer  would  have  been  given  to  the 
evidence  offered  by  the  defendants  to  rebut  the  presumption  that  the 
alteration  was  subsequent  to  the  will ;  but  the  obliterated  words  show- 
ing that  these  premises  had,  at  the  first  writing  of  this  clause  in  the 
will,  been  limited  in  fee  to  Francis,  afford  a  sufiScient  answer.  It  being 
quite  certain  that  the  testator  intended  that  Appollina  Biddulph  should 
take  the  premises  after  the  death  of  Francis,  and  the  intention  appear- 
ing to  us  to  be  testified  according  to  the  rules  of  law,  we  think  that  she 
ought  to  be  allowed  to  remain  in  the  possession  of  them  ;  and  that  this 
rule  to  enter  the  verdict  for  the  lessor  of  the  plaintiff  ought  to  be 
discharged.  RvXe  discharged, 

1  See  Prel  Treat.  End.  437  seq.  —  Ed. 


SECT.  IV.J  QUICK  V.  QUICK.  611 


Quick  v.  Quick,  3  Sw.  &  Tr.  442  (1864).  ...  Sir  J.  P.  Wilde  gave 
the  following  judgment :  In  this  case  the  plaintiflT;  Mary  Jane  Quick, 
propounded  the  will  of  her  late  husband,  Henry  Brennan  Quick,  as 
made  on  the  22nd  of  December,  1860.  The  will  is  not  forthcoming  and 
was  not  found  at  his  death ;  but  the  plaintiff  proposed  to  prove  the  due 
execution  of  the  will  by  the  evidence  of  the  attesting  witness,  and  to 
supply  its  contents  by  parol.  No  draft  or  cop}-  of  the  will  or  an}*  part 
of  it,  nor  any  document  throwing  any  light  upon  its  effect,  is  in  exist- 
ence ;  and  the  case  is  therefore  one  of  that  class  in  respect  of  which  I 
made  some  observations  in  the  late  case  of  Wharram  v.  Wharram,^ 
.  .  .  The  Court  is  satisfied  that  the  deceased  did  execute  a  will  on  the 
day  named.  The  circumstance  of  this  will  not  being  found  is  calculated 
to  give  rise  to  many  questions,  and  man}'  difficulties  must  be  success- 
fully encountered  before  it  would  be  entitled  to  probate.  The  first  of 
these  is,  what  were  its  contents?  I  have  already  said  that  neither  draft 
nor  copy  can  be  produced,  —  a  somewhat  remarkable  circumstance,  as 
the  deceased  was  an  attorney.  Recourse  was  therefoi-e  had  to  other 
testimony.  This  testimony  consisted  entirely  of  statements  or  declara- 
tions supposed  to  have  been  made  by  the  testator  after  the  execution  of 
his  will  as  to  the  dispositions  contained  therein.  These  statements 
were  made  to  the  plaintiff  herself  and  Mr.  Bond,  who  deposed  to  them, 
and  they  were  to  the  effect  that  he  had  left  all  his  property  to  his  wife. 
So  far  they  both  agree.  Some  further  statements  were  made  to  the 
plaintiff  alone,  relative  to  a  daughter  by  a  former  marriage.  The  Court 
has  sought  in  vain  for  any  prlnci})le  or  authority  to  justify  the  reception 
of  such  statements  in  evidence  for  the  purpose  of  proving  the  actual 
contents  of  the  absent  will.  It  is  familiar  practice  enough  to  receive 
the  unsworn  declarations  of  the  testator  in  evidence,  for  the  purpose  of 
arriving  at  his  general  intentions  where  his  competency  is  in  dispute, 
or  where  there  is  any  imputation  of  fraud  in  the  making  of  his  will. 
For  in  such  cases  the  state  of  his  mind  and  affections  is  in  itself  a  ma- 
terial fact,  of  which  such  statements  are  the  fair  exponents.  But  where 
these  declarations  are  vouched  to  prove,  not  only  the  testatoi'^s  inten- 
tions, but  the  fact  that  he  had  declared  and  embodied  those  intentions 
in  a  certain  will,  they  have  no  other  title  to  confidence  than  the  state- 

1  3  Sw.  &  Tr.  301.  At  page  806  the  judge  said :  "  But  at  any  rate,  since  the  Wills 
Act,  the  parol  evidence  that  should  be  permitted  to  stand  in  the  place  of  a  written  will 
ought  to  be  of  a  very  cogent  character.  The  Court  ought  not,  I  think,  to  act  on  leas 
proof  than  the  Court  of  Chancery  has  always  required,  when  asked  to  rectify  miBtakes 
in  written  contracts,  and  then  replace  wiitten  evidence  by  parol.  In  HenkU  v.  RoycU 
Exchange,  1  Ves.  sen.  318,  the  Lord  Chancellor,  speaking  of  such  proof,  said,  'to 
come  at  that,  it  is  certain  there  ought  to  be  the  strongest  proof  possible.'  And  again, 
in  Inehiquin  v.  Inehiquin,  1  Brown,  841,  I  find  it  said,  'to  be  sure,  it  must  be  strong 
irrefragable  evidence.'  And  again  in  Lord  Tovmsend  v.  Stangroom,  6  Yes.  838, 
'  proper  irrefragable  evidence  *  are  the  expressions  used.*'  —  Ed. 
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ments  of  any  other  person  who  had  seen  the  will  and  could  speak  to  its 
contents.  In  this  aspect  they  become  mere  hearsa}',  and  open  to  the 
well-known  rule  excluding  them  as  such.  On  a  similar  principle  it  was 
held,  In  the  goods  of  John  Peter  Ripley^  deceased^  1  Sw.  &  Tr.  68, 
that  the  testator's  declaration,  that  his  will  had  been  duly  executed, 
was  not  admissible  to  prove  that  fact ;  and  to  the  same  effect  in  the 
case  of  Doe  dem.  Shallcross  v.  Palmer^  16  Q.  B*  747.  The  only  case 
that  could  be  produced  to  the  Court  on  this  point  for  the  plaintiff  was 
ihat  of  Brooke  v.  Kent^  3  Moo.  P.  C.  But  on  a  perusal  of  that  case 'it 
will  be  found  that  the  argument  and  judgment  in  it  were  both  addressed 
to  a  very  different  question.  The  pointo  then  discussed  and  determined 
were,  whether  the  will  fell  within  the  statute,  though  made  in  1837,  and 
whether  the  obliterations  or  alterations  must,  under  the  statute,  have 
been  made  animo  revocandi  to  defeat  the  original  provisions  of  the 
will.  But  no  reference  was  made  to  the  admissibility  of  the  testator's 
written  declarations  to  prove  the  contents  of  the  will.  On  the  contrary, 
the  effect  of  the  judgment  was  onl}*  to  admit  the  allegation  in  which  the 
nature  of  the  alteration  was  averred,  and  then  the  Court  added,  that 
^*  as  it  was  intimated  from  the  bar  that  the  facts  as  pleaded  were  ad- 
mitted," the  will  might  at  once  receive  probate.  These  declarations 
being  thus  excluded,  the  Court  has  no  evidence  before  it  to  prove  what 
the  will  really  contained.  And  as  the  plaintiff  has  thus  failed  to  prove 
the  sum  and  substance  of  the  will  as  set  forth  in  the  declaration,  there 
is  nothing  of  which  probate  could  be  granted. 

SoGDEN  V.  Lord  St.  Leonards,  1  Pr.  Div.  154  (1876).*  Appeal 
from  a  decree  of  Hannen,  J.,  sitting  without  a  jury  (p.  160),  admitting 
to  probate  the  contents  of  a  lost  will  of  the  late  Lord  Chancellor  St 
Leonards,  and  certain  codicils  to  said  will. 

CooKBURN,  C.  J.  This  is  an  appeal  against  a  decree  of  the  Presi- 
dent of  the  Probate  Division,  granting  probate  of  a  paper  purporting  to 
be  the  substance  of  the  will  of  the  late  Lord  St  Leonards.  The  will 
was  last  seen  on  the  20th  of  August,  1873 ;  the  death  of  the  testator 
took  place  on  the  29th  of  January,  1875.  The  will  was  kept  in  a  small 
box  placed  on  the  floor  of  a  room  called  the  saloon,  on  the  ground  floor 
of  the  testator's  house.  Upon  his  death  it  was  looked  for  in  that  box 
by  the  solicitor  employed  b}'  the  executors,  and  it  could  not  be  found. 
Several  questions  arise  upon  this  state  of  facts.^  In  the  first  place, 
was  the  will  destroyed  by  the  testator  animo  revocandi  or  not; 
secondly,  can  secondary  evidence  be  given  of  its  contents ;  thirdly,  if 
so,  have  we  satisfactory^  evidence  of  the  contents ;  and  lastly,  if  the 
evidence  is  satisfactory^,  so  far  as  it  goes,  but  not  altogether  complete, 

^  This  very  long  case  is  much  abbreviated.  —  Ed. 

3  The  usual  rule  of  presumption  was  laid  down  In  this  case,  that  a  lost  will  which 
had  remained  in  the  testator's  custody  was  presumed  to  have  been  destroyed  by  him 
animo  revocandi ;  and  that  this  presumption  might  be  supported  or  rebutted  by  his 
declarations.     And  so  Behrens  v,  Behrens,  47  Oh.  St  828.  —  Ed. 
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ought  probate  to  be  granted,  so  far  as  the  evidence  which  we  have 
before  us  shows  what  were  the  contents?  •  .  .  The  last  time  the  will 
was  seen  was  by  Miss  Sugden,  on  the  20th  of  August^  1873.  Lord  St 
Leonards  was  taken  ill  in  September,  1873,  and  was  confined  to  his 
room  from  that  time  to  Christmas,  1873,  and  daring  the  whole  of  that 
time  the  box  was  kept  bj'  Miss  Sugden,  as  she  tells  us,  in  her  own 
room ;  when  he  again  rejoined  the  family  down  stairs,  she  replaced  the 
box  in  the  saloon,  that  he  might  not  miss  it,  and  it  remained  there  until 
his  last  illness  commenced,  in  March,  1874.  It  was  then  again  taken 
possession  of  by  Miss  Sugden,  and  kept  b}'  her  until  Lord  St.  Leonards' 
death ;  therefore  it  could  only  have  been  got  at  by  him  between  Christ- 
mas, 1873,  and  March,  1874.  Long  after  March,  when  he  was  stricken 
with  his  last  illness,  and  from  which  time  he  was  confined  to  his  own 
bedroom,  he  again  and  again  referred  to  the  various  provisions  he  had 
made  by  the  will,  in  other  words,  referred  to  the  will  itself  as  still  sub* 
sisting,  and  this  again  adds  to  the  vast  improbability  of  his  having  de- 
stroyed the  will.  The  onlj*  conclusion  I  can  arrive  at  is,  not  that  he 
destroyed  it,  but  that  it  was  clandestinely  got  at  by  somebody  and  sur- 
reptitiously taken  away ;  who  that  somebody  is,  is  one  of  those  myste- 
ries which  time  may  possibly  solve,  but  which  at  present  it  would  defy 
human  ingenuity  to  say.  [The  main  points  in  what  follows,  of  the 
Chief  Justice's  opinion,  were  as  follows :  As  to  ''  whether  we  have  .  .  . 
sufficient  evidence  of  the  contents  of  the  will :  this,  undoubtedly,  de- 
pends upon  the  evidence  of  Miss  Sugden,  and,  I  must  say,  upon  the 
evidence  of  Miss  Sugden  alone,  —  to  this  extent,  that,  if  we  had  not 
that  evidence,  all  the  other  parol  evidence  in  the  case,  and  even  the 
documentary  evidence,  would  not  enable  us  to  say  that  we  had  ascer- 
tained the  contents  of  the  will  so  as  to  give  effect  to  it."  Her  evi- 
dence is  then  considered.  After  adverting  to  the  fact  that,  while  no 
one  has  questioned  Miss  Sugden's  veracity  or  honesty  of  purpose,  she 
is  yet  an  interested  person,  it  is  said,  ^'  Therefore,  ...  I  should  be 
glad  to  find  .  •  •  corroboration  of  her  statements  in  the  collateral  evi- 
dence." As  regards  the  real  property  ^*  the  codicils  affoi*d  abundant 
confirmation  of  her  statements."  As  to  the  personalty,  ^^  if  Miss  Sug- 
den's  statement  required  confirmation,  it  would  be  necessary  to  look 
for  it  elsewhere.  And  here  I  may  sa}*,  once  for  all,  that,  in  mj'  opin- 
ion, if  there  were  not  one  tittle  of  confirmatory  evidence  as  regards 
this  or  the  other  part  of  the  will,  I  am  so  satisfied  of  the  perfect  truth- 
fulness, substantially  speaking,  of  the  statement  of  Miss  Sugden,  that 
I  only  enter  into  this  part  of  the  evidence  because  it  is  satisfactory  to 
find  statements  which  involve  such  vast  interests  to  the  parties  con- 
cerned corroborated  by  extrinsic  independent  proof.  Now  this  cor- 
roboration is  to  be  found  more  immediately  in  the  testamentary  papers 
and  statements,  and  verbal  declarations  of  Lord  St.  Leonards  himself. 
And  here  the  question  arises  as  to  the  admissibility  of  these  declara- 
tions :  and  although,  as  I  just  said,  I  look  upon  this  part  of  the  evi- 
dence as  the  least  important,  because  I  am  perfectly  satisfied  without 
it  as  to  the  conclusion  at  which  I  arrive,  still  the  question  of  the  ad- 
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missibility  of  the  evidence  is  one  of  coDsiderable  impoilance  in  a  legal 
point  of  view,  and,  as  I  am  clear  upon  it  in  my  own  mind,  I  think  it 
had  better  be  disposed  of.  .  .  .  The  declarations  of  deceased  persons 
are  in  several  instances  admitted  as  exceptions  to  the  general  rule; 
where  such  persons  have  had  peculiar  means  of  knowledge  and  may 
be  supposed  to  have  been  without  motive  to  speak  otherwise  than 
according  to  the  truth."  ^  Generally  speaking  the  statements  of  a  tes- 
tator as  to  the  contents  of  his  will  are  of  this  character,  and  ^'  may  be 
put  on  the  same  footing  with  declarations  of  members  of  a  family  in 
matters  of  pedigree.  It  is  upon  this  principle,  I  presume,  that  the 
declarations  of  a  deceased  testator  have  in  more  than  one  instance 
been  admitted  as  evidence," — e.  g.  in  Doe  v.  Palmer^  to  negative  a 
presumption;  so  to  show  the  continuing  existence  of  the  will;  and 
again  to  rebut  the  presumption  of  destruction  animo  revocandi.  Mor- 
ally, sincere  declarations  as  to  the  contents  are  of  great  weight ;  '^  and 
I  am  at  a  loss  to  see  wh}',  when  such  evidence  is  held  to  be  admissible 
for  the  two  purposes  just  referred  to,  it  should  not  be  equally  receiv- 
able as  proving  the  contents  of  the  will.  If  the  exception  to  the 
general  rule  [excluding  hearsaj-]  is  admitted,  on  account  of  the  ex- 
ceptional position  of  a  testator,  for  one  purpose,  why  should  it  not  be 
for  another,  where  there  is  an  equal  degree  of  knowledge,  and  an 
equal  absence  of  motive  to  speak  untruly.  .  .  .  The  admissibility  of 
declarations  made  subsequently  to  the  execution  of  the  will  creates 
greater  difficulty,  by  reason  of  a  dictum  of  Lord  Campbell  in  Doe  v. 
FaXmer^  and  a  decision  of  Loixi  Penzance  in  Quick  v.  Quick,  In 
principle  there  appears  to  me  to  be  no  distinction."  The  testator^s 
position,  as  regards  knowledge  and  motive,  is  the  same ;  he  alone  may 
know  the  contents ;  morally,  his  statements  are  the  best  evidence ;  and 
the  gi*eat  majonty  of  his  statements  adduced  to  prove  adherence  to  the 
will  are  statements  as  to  the  contents.  Having  used  these  statements 
for  one  purpose,  '^  how  is  it  possible  to  shut  out  that  evidence  when 
the  contents  come  directly  in  question?  ...  Jf,  as  an  exception  to 
the  general  rule,  the  evidence  is  admissible  for  the  one  purpose,  it 
must  be  equally  so  for  the  other."  Lord  Campbell's  dictum  is  reduced 
to  a  statement  that  a  testator's  declarations  cannot  be  used  to  prove 
due  execution  of  a  will.  '^  Quick  t.  Quick  is,  however,  an  authoritj- 
dl  recti}'  in  point,  .  .  .  and  I  feel  that  we  are  bound  to  overrule  it*' 
The  statements  of  Lord  St.  Leonards,  then,  whether  before  or  after 
the  execution  of  the  will,  are  admissible.  *'  I  am  therefore  of  opinion 
that  if  the  statement  of  Miss  Sugden  needed  confirmation  —  which  I 
think  it  does  not  —  the  codicils,  the  testamentary  papers,  and  the  oral 
evidence  of  the  declarations  of  Lord  St.  Leonards  abundantl}*  confirm 
it."  —  The  Chief  Justice  went  on  to  hold  that  the  court,  being  satisfied 
that  it  had  before  it  the  substantial  parts  of  the  will,  although  not  all 
of  it,  should  allow  probate  of  these  parts.] 

Jessel,  M.  B.  .  .  .  The  next  point,  and  one  no  doubt  also  of  great 
importance,  is  what  secondary  evidence  is  admissible.     In  this  par- 
2  Bat  cmUra,  see  mpra^  891-398,  in  1884  ;  and  507  n.  1.  —  En. 
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ticular  instance  there  is  the  evidence  of  a  person  who  had  seen  the 
will,  and  the  real  point  to  be  considered  and  decided  is  whether  that 
evidence  can  be  confirmed  or  corroborated  bj^  declarations  of  the  testa- 
tor made,  either  to  that  witness  or  to  other  persons,  and  if  so,  whether 
those  declarations  to  be  admissible  in  evidence  must  be  limited  to 
declarations  made  at  or  before  the  execution  of  the  will,  or  ma3*  be  ex- 
tended to  declarations  made  after  the  execution  of  the  will. 

Now,  it  might  well  have  been  that  our  law,  like  the  law  of  some  other 
countries,  should  have  admitted  as  evidence  the  declarations  of  persons 
who  are  dead,  in  all  cases  where  they  were  made  under  circumstances  in 
which  such  evidence  ought  properly  to  have  been  admitted,  that  is,  where 
the  person  who  made  them  had  no  interest  to  the  contrary,  and  where 
they  were  made  before  the  commencement  of  the  litigation.  That  is  not, 
however,  our  law.  As  a  rule  the  declarations,  whether  in  writing  or 
oral,  made  by  deceased  persons,  are  notr  admissible  in  evidence  at  all. 
But  so  inconvenient  was  the  law  upon  this  subject,  so  frequentlj*  has  it 
shut  out  the  only  obtainable  evidence,  so  frequently  would  it  have 
caused  a  most  crying  and  intolerable  injustice,  that  a  lai^e  number  of 
exceptions  have  been  made  to  the  general  rule.  I  will  consider,  first, 
what  the  exceptions  are,  and  what  is  the  principle  which  guides  the 
court  in  making  exceptions.  The  exceptions  are  generally  considered 
to  be  three  pnncipal  and  three  subordinate  exceptions.  It  does  not 
matter  in  what  order  I  take  them.  First,  there  is  an  exception  of  a 
declaration  accompanying  an  act ;  secondh*,  of  a  declaration  against 
interest ;  and,  thirdly,  of  a  declaration  made  by  a  person  in  the  course 
of  business,  one  which  it  was  his  duty  to  make.  Those  are  three  large 
exceptions.  There  are  then  some  smaller  exceptions ;  the  first  is  the 
proof  of  matters  of  public  and  general  interest,  one  might  say  of  quasi 
historical  interest,  not  actually  historical,  where  we  admit  the  declara- 
tions of  persons  who  ma}'  from  their  position  be  fairly  pi*esumed  to 
have  had  knowledge  on  the  subject  In  the  next  place,  we  admit  evi- 
dence which  is  in  its  mature  very  weak  indeed,  that  is,  in  matters  of 
pedigree,  where  we  admit  declarations  of  deceased  membera  of  a  family, 
on  its  being  shown  that  the  persons  were  members  of  the  family. 

Now  I  take  it  the  principle  which  underlies  all  these  exceptions  is  the  ^^ 
same.     In  the  first  place,  the  case  must  be  one  in  which  it  is  difl^cult  to 
obtain  other  evidence,  for  no  doubt  the  ground  for  admitting  the  excep- 
tions was  that  very  difificulty.    In  the  next  place,  the  declarant  must  be 
disinterested  ;  that  is,  disinterested  in  the  sense  that  the  declaration  was     ^^ 
not  made  in  favor  of  his  interest.    And,  thirdly,  the  declaration  must  be     Vj 
made  before  dispute  or  litigation,  so  that  it  was  made  without  bias  on 
account  of  the  existence  of  a  dispute  or  litigation  which  the  declarant 
might  be  supposed  to  favor.    Lastly*,  and  this  appears  to  me  one  of  the 
strongest  reasons  for  admitting  it,  the  declarant  must  have  had  peculiar 
means  of  knowledge  not  possessed  in  ordinary  cases.    Now,  all  thes^^ 
reasons  exist  in  testifying  both  as  to  matters  of  public  and  general 
interest,  and  as  to  matters  of  pedigree,  and  some,  if  not  all  of  them, 
exist  in  the  other  cases  to  which  I  have  referred.    They  all  exist  in  the 
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case  of  a  testator  declaring  the  contents  of  bis  will.  Of  course,  as  in 
the  case  of  pedigree,  the  courts  must  be  cautious  in  admitting  such 
evidence.  From  its  very  nature  it  is  evidence  not  open  to  the  test  of 
cross-examination,  it  is  very  often  produced  at  second  or  third  hand, 
and  it  is  therefore  pai*ticulai*ly  liable  to  lose  something  of  its  color  in 
the  course  of  transmission.  It  is  so  easily  and  so  frequently  fabricated 
that  all  courts  which  have  to  dispose  of  such  cases  must  be  especially 
on  their  guard.  But  that  goes  only  to  the  question  of  the  weight  to  be 
attributed  to  the  evidence  when  admitted,  it  does  not  go  to  the  question 
of  admitting  the  evidence  itself ;  and  I  must  say  it  appears  to  me  that, 
having  regard  to  the  reasons  and  principles  which  liave  induced  the 
tribunals  of  this  country  to  admit  exceptions  in  the  other  cases  to  which 
I  have  referred,  we  should  be*  equally  justified  and  equally  bound  to 
admit  it  in  this  case.  When  I  say  equally,  perhaps  I  state  the  case  a 
little  too  low,  because  if  there  is  any  case  in  the  world  in  which  it  is 
incumbent  upon  a  tribunal  not  to  grant  a  premium  for  fraud  or  wrong ; 
not  to  hold  out  to  the  world  that  any  man  who  is  able  to  get  hold  of 
the  will  of  a  testator  which  may  disappoint  him  of  his  expectations,  just 
or  unjust,  if  he  once  destro^'s  it,  shall  be  able  to  acquire  the  property 
cither  for  himself  or  for  those  whom  he  wishes  to  benefit,  —  I  say  if 
ever  there  was  such  a  case  it  is  the  case  of  a  lost  will.  The  court 
should  be  anxious,  not  narrowly  to  restrict  the  rules  of  evidence,  which 
were  made  for  the  purpose  of  furthering  truth  and  justice,  but,  guided 
bj'  those  great  principles  which  have  guided  other  tribunals  in  other 
countries  in  admitting  this  kind  of  evidence  generally,  to  admit  it  at  all 
events  in  the  special  case  which  we  have  under  consideration. 

I,  therefore,  entirely  concur  in  the  .  .  •  conclusion  that  this  evi- 
dence is  admissible,  not  only  as  regards  that  portion  of  it  which  is 
C)  j  anterior  to  the  execution  of  the  will,  but  also  as  regards  that  portion 
,'^'>  I  of  it  which  is  posterior  to  its  execution.  As  regards  the  portion  of  it 
anterior  to  the  execution,  it  has  been  admitted,  where  it  has  been  ad- 
mitted at  all,  on  a  somewhat  different  ground.  .  It  is  not  strictly  evi- 
dence of  the  contents  of  the  instrument,  it  is  simply  evidence  of  the 
intention  of  the  person  who  afterwards  executes  the  instrument.  It  is 
simply  evidence  of  probability  —  no  doubt  of  a  high  degree  of  proba- 
bility in  some  cases,  and  of  a  low  degree  of  probability  in  others.  The 
cogency  of  the  evidence  depends  very  much  on  the  nearness  in  point  of 
time  of  the  declaration  of  intention  to  the  period  of  the  execution  of  the 
instrument  Now,  in  this  case  we  have  that  link  supplied  in  the  most 
satisfactory  manner  as  regards  the  two  im|K>rtant  documents  ^*  J"  and 
"  K."  We  have  the  evidence  of  the  witness  that  they  were,  to  use  her 
words,  jotted  down  at  the  time  when  the  will  was  being  written,  and 
therefore  immediately  before  the  execution,  and  in  that  case  it  is  not  to 
be  presumed  for  a  moment  that  there  was  any  change  in  the  intention 
of  the  testator  from  the  time  of  jotting  down  his  legacies  to  the  time 
when  he  signed  the  will.  As  regards  the  earlier  document,  no  doubt 
that  relates  to  a  prior  will,  the  will  of  1867,  but  we  have  the  evidence 
of  Miss  Sugden  that  that  will  was  incorporated  with  the  second  will, 
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and  therefore  to  that  extent  it  brings  the  evidence  down  to  the  time  of 
the  execution  of  the  second  will.  We  must  also  i*emember  that  these 
documents  were  carefully  preserved  by  the  testator ;  that  they  were  tied 
up  with  other  documents  in  the  same  box  which  contained  his  will  and 
codicils,  and  that  it  is  not  likely  he  would  so  carefully  have  preserved 
them  if  he  had  changed  his  intention  between  making  them  and  signing 
bis  will.  If  they  had  no  longer  represented  his  final  intention  he  would 
probably  have  destroyed  them  or  thrown  them  away  as  waste  paper. 
That  confirms,  to  my  mind,  the  value  of  the  documents,  —  that  although 
only  evidence  of  intention,  yet  they  are  evidence  of  intention  not 
changed  at  the  time  of  the  execution.  Upon  these  documents,  I  think, 
whatever  view  may  be'  taken  as  regards  the  latter  one,  full  reliance 
ought  to  be  placed.  Then  I  come  to  the  question  whether,  irrespective 
of  the  post-testamentary  declarations,  as  I  may  call  them,  there  would 
be  any  ground  for  saying  that  there  was  not  sufficient  evidence  to  sus- 
tain the  proof  of  this  will.  I  am  clearly  of  opinion  there  is  no  such 
ground.  It  happens  fortunately  in  this  case  that  these  post-testamen- 
tary declarations  are  of  comparatively  little  value.  In  the  only  instance 
in  which  confirmation  is  required  they  are  very  vague  and  general. 
That  instance  is  the  share  of  the  residue  given  to  Miss  Sugden. 

Now,  in  considering  •  .  •  the  suflSciency  of  the  evidence,  I  will 
take  the  case  first  irrespective  of  these  post-testamentary  declarations 
which  the  learned  Judge  in  the  court  below  felt  himself  bound,  as  I 
think  he  was  bound,  by  the  decision  in  Quick  v.  Quick^  8  Sw<  &  Tr. 
442,  33  L.  J.  (P.  M.  &  A.)  146,  to  disregard,  and  I  must  say  I  should' 
entirely  concur  with  the  learned  judge  in  his  conclusion,  even  assuming!  i^ 
that  I  was  .bound,  as  he  was,  by  the  decision  in  Quick  v.  Quick,  to  \ 
disregard  that  evidence.  But  how  does  the  matter  stand?  The  will  i 
was  read  frequently,  and  under  peculiar  circumstances  of  interest,  by 
Miss  Sugden.  She  had  not  only  an  opportunity  of  becoming  familiar 
with  its  contents,  but  she  had  the  strongest  motive  for  doing  so.  The 
will  concerned  not  only  herself,  but  those  who  were  nearest  and  dear- 
est to  her.  It  would  be  no  idle  curiosity  which  would  induce  her  to 
read  it  and  re-read  it  with  attention,  and  to  remember  its  contents  with 
accuracy  and  fidelity.  Therefore  we  have  the  evidence  of  a  witness 
to  be  trusted  beyond  the  average  of  witnesses,  more  to  be  trusted  even 
in  this  respect,  supposing  there  were  no  question  of  interest,  than  an 
ordinary  solicitor  who  testifies  to  the  contents  of  a  will.  He  has  other 
affairs  to  attend  to,  he  has  many  wills  to  read,  and  he  has  no  special  or 
particular  interest  in  the  disposition  of  the  property  of  the  testator. 
Therefore  we  have  a  witness  peculiarly  likely  to  know  what  the  con- 
tents of  the  will  were.  Besides  that,  we  have  a  witness  of  unimpeached 
and  unimpeachable  integrity.  We  have  the  gratification  of  knowing,  in 
deciding  this  case,  that  there  has  been  no  question  raised  as  to  the 
credibility  of  Miss  Sugden,  and  this  appears  to  be  an  answer  to  that 
assumed  danger  which  might  apply  to  other  cases  in  allowing  such 
proof  as  this  to  establish  wills.  The  present  case  has,  in  my  opinion, 
nothing  to  do  with  a  case  where  the  credibility  of  the  witness  is  con- 
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tested  ;  it  does  not  make  the  witness's  testimony  more  admissible,  but 
it  does  add  enormously  to  the  weight  of  it,  when  you  find  that  the 
opponent  does  not  dispute  the  honesty  and  truthfulness,  the  entire 
integrity  and  veracity,  of  the  witness.  The  case  is  singular  in  that 
respect,  and  I  should  think  it  is  very  likely  to  remain  singular,  as  re* 
gards  subsequent  cases ;  therefore  there  is  no  danger  in  admitting  this 
evidence  in  this  particular  case,  and  I  see  no  reason  why  we  should 
refuse  to  do  justice  now  because  other  persons,  not  credible  witnesses, 
may  be  induced  in  other  cases  to  attempt  to  substantiate  fictitious 
wills.  .  .  • 

James,  L.  J.  •  •  •  With  regard  to. the  testamentary  declarations  of 
the  testator,  I  desire  to  say  that  I  entirely  concur  in  the  conclusion  at 
which  the  Lord  Chief  Justice  has  arrived,  that  those  testamentary  dec- 
larations are  admissible  and  ought  to  be  admitted  as  evidence.  But  in 
this  case  it  is  conceded  that  every  one  of  those  declarations  was  ad- 
missible and  was  properly  admitted  for  some  purpose  in  the  cause,  and 
thereby  those  declarations  of  the  testator  have  become  legitimately 
known  to  me.  I  believe  them  to  have  been  made  by  him,  and  I  believe 
them  to  be  true,  and,  having  those  declarations  before  me  and  so  be- 
lieving them,  it  would  be  a  judicial  lie  if  I  were  to  pretend  that  I  did 
not  act  upon  them  in  coming  to  the  conclusion  that  the  evidence  of  the 
witness  as  to  the  actual  contents  of  the  will  is  true.^ 

Mellish,  L.  J.  I  am  also  entirely  of  the  same  opinion ;  and  I  think 
it  is  quite  unnecessary  that  I  should  make  any  lengthened  observations. 
.  .  .  The  only  part  of  the  case  upon  which  I  have  any  doubt,  or  differ 
at  all  from  what  has  been  already  said,  is  a  part  which,  as  it  appears  to 
me,  is  not  before  us,  and  which  it  is  not  really  necessary  for  us  to  de- 
cide. At  the  time  of  the  argument,  not  having  read  the  judgment  of 
the  President  of  the  Probate  Division,  I  was  under  the  impression  that 
he  might  have  relied  to  some  extent  npon  the  evidence  of  the  declara- 
tions of  Lord  St.  Leonards  respecting  the  contents  of  his  will  made 
after  its  execution.  But,  having  now  carefully  read  through  the  judg- 
ment, I  find  that  he  did  not  rely  upon  that  evidence  at  all.  In  deter- 
mining what  were  the  contents  of  the  will  he  did  not  rely  upon,  he 
carefully  avoided  mentioning,  any  of  the  statements  of  Lord  St.  Leon- 
ards respecting  the  contents  of  his  will,  and,  for  myself,  I  am  entirely 
satisfied  with  the  conclusion  to  which  he  came  upon  that  ground.  I  do 
not  think  it  necessary  for  us  to  consider  whether  those  subsequent  dec- 
larations are  admissible.  I  am  not  myself  prepared  to  say  that  the 
decision  in  Quick  v.  Quick,  3  Sw.  &  Tr.  442,  33  L.  J.  (P.  M.  &  A.)  146, 
is  bad  law.  If  I  was  asked  what  I  think  it  wonld  be  desirable  should  be 
evidence,  I  have  not  the  least  hesitation  in  saying  that  I  think  it  wonld 
be  a  highly  desirable  improvement  in  the  law  if  the  rule  was  that  all 
statements  made  by  persons  who  are  dead  respecting  matters  of  which 
they  had  a  personal  knowledge,  and  made  ante  litem  motam,  should  be 
admissible.    There  is  no  doubt  that  by  rejecting  such  evidence  we  do 

1  But  see  "Wells  v.  Wells,  144  Mo.  198,  203  ;  Trenton  Co.  v.  Cooper,  60  N.  J.  L. 
219,  223.  — Ez>. 
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reject  a  most  valaable  source  of  evidence.  But  the  difficulty  I  feel  is 
this,  that- 1  cannot  satisfactorily  to  no}'  own  mind  find  any  distinction 
between  the  statement  of  a  testator  as  to  the  contents  of  his  will,  and 
any  other  statement  of  a  deceased  person  as  to  any  fact  peculiarly 
within  his  knowledge,  which,  beyond  all  question,  as  the  law  now 
stands,  we  are  not  as  a  general  rule  entitled  to  receive.  The  Master  of 
the  Rolls  has  referred  to  the  several  exceptions  which  have  been  made 
to  the  rule,  but  none  of  them  appear  to  me  to  be  applicable  to  this  case. 
I  think  there  is  a  most  material  distinction,  as  was  pointed  out  b}'  Lord 
Campbell  in  Doe  v.  Palmer,  16  Q.  B.  747,  20  L.  J.  (Q.  B.)  367,  be- 
tween declarations  made  before  a  will  is  executed,  and  declarations 
made  subsequently.  The  declarations  which  are  made  before  the  will 
are  not,  1  apprehend,  to  be  taken  as  evidence  of  the  contents  of  the  will 
which  is  subsequentl}'  made,  —  they,  obviously'  do  not  prove  it ;  and 
wherever  it  is  material  to  prove  the  state  of  a  person's  mind,  or  what 
was  passing  in  it,  and  what  were  his  intentions,  there  you  ma^*  prove 
what  he  said,  because  that  is  the  only  means  by  which  you  can  find  out 
what  his  intentions  were.  When  a  doubt  is  thrown  on  the  correctness 
of  evidence  which  has  been  given  as  to  the  contents  of  a  will,  the  dec- 
larations of  the  testator  as  to  what  he  intended  to  put  in  his  willj  made 
either  contemporaneously  with,  or  prior  to  the  execution  of  his  will, 
are  obviously  evidence  which  may  corroborate  the  other  testimony  as  to 
what  is  contained  in  the  will.  But,  to  m}^  mind,  they  do  not  of  them- 
selves prove  what  were  the  contents  of  the  will,  they  only  corroborate 
the  other  e\idence  which  has  been  given  of  the  contents,  because  it  is 
more  probable  that  the  testator  has  than  that  he  has  not  made  a  partic- 
ular devise,  or  a  particular  bequest,  when  he  has  told  a  person  pi'e- 
viously  that  he  intended  to  make  it,  inasmuch  as  it  shows  that  he  had 
it  in  his  mind  to  make  such  a  will  at  the  time  he  made  that  declaration. 
But  a  declaration  after  he  has  made  his  will,  of  what  the  contents  of  the 
will  are,  is  not  a  statement  of  anything  which  is  passing  in  his  mind  at 
the  time ;  it  is  simply  a  statement  of  a  fact  within  his  knowledge,  and 
therefore  you  cannot  admit  it  unless  you  can  bring  it  within  some  of  the 
exceptions  to  the  general  rule,  that  hearsay  evidence  is  not  admissible 
to  prove  a  fact  which  is  stated  in  the  declaration.  It  does  not  come 
within  any  of  the  rules  which  have  been  hitherto  established,  and  I 
doubt  whether  it  is  an  advisable  thing  to  establish  new  exceptions  in  a 
case  which  has  never  happened  before,  and  may  never  happen  again, 
for  you  then  establish  an  exception  which  more  or  less  throws  a  doubt 
on  the  law.  It  appears  to  me  that  it  would  be  better  to  leave  it  to  the 
legislature  to  make  the  improvement,  which,  in  my  opinion,  ought  to  be 
made,  in  onr  present  rules  with  regard  to  the  admissibility  of  evidence 
of  that  description.  In  all  other  respects  I  entirely  agree  with  the 
judgments  which  have  been  given.  .  .  .  Appeals  dismissed} 

1  See  Pickens  i;.  Davis,  134  Mass.  252;  Lane  v.  Hill,  44  Ail.  Rep.  393  (N.  H. 
1899);  Steph.  Di^.  Ev.  nrt.  29,  erroneously  founding  upon  this  case  a  new  exception 
to  the  hearsay  rule.  —  Ed. 
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WOODWAED  et  at.  v.  GOULSTONE  et  al. 
HousB  OF  Lords.    1886. 
[Reported  11  App.  Ca$.  469.^] 

Appeal  from  an  order  of  the  Court  of  Appeal.  The  respondents 
Goulstone  and  others  as  plaintiffs  having  brought  an  action  in  the  Pro- 
bate Division  claiming  as  next  of  kin  administration  of  the  estate  of 
J.  H.  Morgan,  deceased,  with  a  will  of  1868  annexed,  the  appellants 
defended  the  action  and  set  up  a  lost  will  of  1877  or  1878,  and  claimed 
probate  in  solemn  form.  The  action  was  tried  before  Butt,  J.,  who 
pronounced  for  the  lost  wilL  This  decision  was  reversed  bj  the  Court 
of  Appeal  (Cotton,  Lindley,  and  Fry,  L.JJ.).  •  .  . 

Indenoick,  Q.  C,  and  Bowen  Rowlands,  Q.  C.  {Pritchard  with 
them),  for  the  appellants.  Fischer^  Q.  C.  (-B.  Searle  with  him),  for 
the  respondents,  Goulstone  and  Williams,  plaintiffs.  8ir  J.  Deane, 
Q.  C.  (  W,  T,  Barnard  with  him),  for  the  respondents,  Tilly  and  King- 
don,  next  of  kin.  YaU  Lee  and  W,  D.  L  FovUces^  for  Green  and 
James,  respondents,  co-heirs. 

Lord  Hersohell,  L.  C.  .  .  .  There  is  one  other  point  upon  which 
the  court  below  was  bound  by  the  authority  of  Sugden  v.  Lord  St. 
Leonardsy  1  P.  D.  154,  but  which  would  be  open  to  review  in  this 
House,  and  upon  which  I  desire  to  reserve  my  opinion.  It  will  be 
observed  that  the  onlj'  evidence  of  the  contents  of  the  will  in  this  case 
are  the  post-testamentary  declarations  of  the  testator.  If  these  declara- 
tions be  inadmissible,  then  there  is  absolutely  no  evidence  to  support 
the  case  of  those  who  are  propounding  the  will  As  the  court  be- 
low came  to  the  conclusion  that  even  admitting  them  the  will  was  not 
established,  and  as  we  concur  (for  I  believe  all  your  Lordships  concur) 
in  that  view,  of  course  the  question  does  not  arise  here  for  determina- 
tion ;  but  as  far  as  I  am  concerned  I  desire  to  guard  against  its  being 
supposed  that  I  hold  that  these  pK>st-testamentary  declarations  are  ad- 
missible. It  is  a  matter  which  has  given  rise  to  considerable  difference 
of  Judicial  opinion.  Lord  Penzance  distinctly  decided  that  they  were 
not  admissible ;  ^  and  I  think  a  dictum  of  Lord  Campbell  in  the  case  of 
Doe  V.  Palmer,  16  Q.  B.  747,  757,  indicates  that  he  took  the  same 
view.  The  majority  of  the  Court  of  Appeal  in  Sugden  v.  Lord  St. 
Xeonardsy  1  P.  D.  154,  consisting  of  Cockburn,  C.  J.,  the  late  Master 
of  the  Rolls,  James,  and  Baggalla^',  L.JJ.,  were  of  opinion  that  the  evi- 
dence was  admissible,  but  Mellish,  L.  J.,  took  the  contrary  view.  The 
reasons  of  the  Master  of  the  Bolls  for  holding  this  evidence  to  be  ad- 
missible will  be  found  at  page  241  of  the  report  He  laj^s  down  first  of 
all  the  general  rule  of  law,  which  he  admits  would  exclude  statements 
of  this  description,  but  then  he  sa^'s  there  are  certain  exceptions,  cer- 

1  A  part  of  the  case  is  omitted. 
>  Quick  V,  Quick,  anU,  61 1.  —  Ed. 
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tain  principal  exceptions  and  certain  snbordinate  exceptions.  The 
principal  exceptions  which  he  names  are,  declaration  accompan3*ing 
an  act,  declaration  against  interest,  and  declaration  made  by  a  person 
in  the  course  of  business,  and  which  it  was  his  duty  to  make.  The 
subordinate  exceptions  which  he  names  are  in  matters  of  public  and 
general  interest,  and  in  matters  of  pedigree.  Undoubtedly  those  are 
all  well  recognized  and  long  established  exceptions  to  the  general  rule. 
But  the  Master  of  the  Rolls  proceeds  to  say  that  there  is  a  principle 
underlying  all  those  exceptions,  and  that  principle  he  states  thus :  ^^  In 
the  first  place,  the  case  must  be  one  in  which  it  is  difficult  to  obtain 
other  evidence,  for  no  doubt  the  ground  for  admitting  the  exceptions 
was  that  very  difficulty.  In  the  next  place,  the  declarant  must  be  dis- 
interested ;  that  is,  disinterested  in  the  sense  that  the  declaration  was 
not  made  in  favor  of  his  interest  And  thirdly,  the  declaration  must 
be  made  before  dispute  or  litigation,  so  that  it  was  made  without  bias 
on  account  of  the  existence  of  a  dispute  or  litigation  which  the  declar-^ 
ant  might  be  supposed  to  favor.  Lastly  (and  this  appears  to  me  one 
of  the  strongest  reasons  for  admitting  it),  the  declarant  mast  have  had 
peculiar  means  of  knowledge  not  possessed  in  ordinary  cases."  And 
finding  that  principle  underlying  the  exceptions  to  which  the  Master  of 
the  Bolls  has  alluded,  he  then  seems  to  come  to  the  conclusion  that 
whenever  you  find  those  conditions  satisfied  you  are  justified  in  making 
a  new  exception  although  it  has  never  hitherto  been  recognized  in  the 
law.  It  appears  to  me  that  if  that  view  be  adopted,  the  extension  of 
those  principles  to  a  case  like  the  present  would  equally  afford  author- 
ity for  many  additional  exceptions  hitherto  unknown  to  the  law.  It  is 
much  broader  than  would  merely  support  the  particular  extension  of 
the  exceptions  which  the  Master  of  the  Bolls  was  then  upholding ;  and 
I  cannot  help  feeling  that  for  the  courts  to  add  at  will  from  time  to 
time  any  new  exceptions  which  appear  to  be  capable  of  being  sup- 
ported on  principles  similar  to  those  which  have  been  long  established, 
would  be  introducing  a  dangerous  uncertainty  into  the  law  of  evidence. 
It  appears  to  me  that  there  is  much  to  be  said  in  support  of  the  view 
which  is  forcibly  expressed  by  Mellish,  L.  P.  1  P.  D.  251.  He  says, 
^'  It  does  not  come  within  any  of  the  rules  which  have  been  hitherto 
established,  and  I  doubt  whether  it  is  an  advisable  thing  to  establish 
new  exceptions  in  a  case  which  has  never  happened  before  and  may 
never  happen  again,  for  you  then  establish  an  exception  which  more  or 
less  throws  a  doubt  on  the  law.  It  appears  to  me  that  it  would  be 
better  to  leave  it  to  the  legislature  to  make  the  improvement,  which  in 
my  opinion  ought  to  be  made,  in  our  present  rules  with  regard  to  the 
admissibility  of  evidence  of  that  description."  No  doubt  there  are 
many  countries,  and,  indeed,  Scotland  is  one  of  themi  where  the  law 
permits  declarations  of  persons  who  are  dead  to  be  given  in  evidence, 
in  all  cases  where  they  were  made  under  circumstances  in  which  such 
evidence  ought  properly  to  have  been  admitted  if  the  person  had  been 
living ;  and  there  is  much  to  be  said  for  that  law  as  compared  with  our 
own ;  but  certainly  I  have  always  understood  that  law  to  differ  from 
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oar  law^  and  I  cannot  help  feeling  that  if  one  were  to  adopt  to  the  full 
the  reasoning  of  the  Master  of  the  Rolls  it  would  practically  wipe  awaj 
all  such  distinction,  which  is  in  my  opinion  the  function  of  the  legisla- 
ture and  not  of  the  courts.  I  do  not  desire  to  be  understood  as  dis- 
senting from  the  judgment  of  the  majority  of  the  Court  of  Appeal  in 
Sugden  v.  Uord  St.  J^eonards,  1  P.  D.  154,  upon  this  point.  I  have 
expressed  the  doubts  which  I  entertain ;  all  I  desire  is  to  leave  the  ques- 
tion open  should  it  hereafter  come  before  your  Lordships'  House  for 
decision.  That  disposes  of  all  the  matters  arising  npon  the  appeal, 
and  I  move  3'our  Lordships  that  the  judgment  be  affirmed  and  the 
appeal  dismissed  with  costs.  ... 

Lord  Blackburn.  My  Lords,  I  agree  completely  in  saying  that  the 
judgment  appealed  against,  the  judgment  of  the  Court  of  Appeal,  in 
which  they  held  that  upon  the  evidence  before  them  the  contents  of  the 
will  were  not  sufficiently  established,  therein  reversing  the  decision  of 
Butt,  J.,  was  right.  •  .  •  All  this  tends  to  show,  and  it  is  evidence 
enough  to  show,  that  such  a  will  was  executed ;  but  there  is  not  one 
morsel  of  evidence  of  its  contents.  Now  the  really  important  question 
is.  Is  there  evidence  enough  of  its  contents?  I  am  not  going  further 
into  it  than  this,  that  I  think  the  evidence  which  I  have  mentioned,  tlie 
declarations  of  the  deceased,  such  as  ^^  I  have  remembered  you  in  my 
will"  or  '*  treated  you  handsomel}',"  or  anything  of  that  sort,  if  admis- 
sible, are  evidence  that  should  in  my  mind  have  very  little  weight  in- 
deed given  to  it.  I  wish  to  guard  myself,  as  the  Lord  Chancellor  did, 
against  being  supposed,  except  so  far  as  it  Is  necessary  for  the  present 
case,  to  be  either  affirming  or  disaffirming  the  decision  which  was  come 
to  in  Sugden  v.  JA>rd  St.  Leonards^  or  the  propositions  of  law  there 
laid  down.  I  wish  to  leave  them  just  in  the  same  way  as  before,  as  far 
as  I  am  concerned.  Very  considerable  reasons  have  been  given  for 
doubting  some  of  the  propositions  and  doctrines  laid  down  there,  and 
they  may  be  shaken  to  some  extent ;  but  the  decision  of  this  House 
will  not  make  that  case  better  or  worse  as  an  authority  than  it  was  be- 
fore. It  is  quite  sufficient  to  say  that  if  these  declarations  are  admis- 
sible as  evidence  and  are  treated  as  such,  they  certainly  are  not  sufficient 
to  show  what  the  contents  of  the  will  were,  and  therefore  the  judgment 
appealed  against  is  right  .  •  . 

Lord  FftzGerald.  My  Lords,  I  concur  in  thinking  that  the  decision 
of  the  Court  of  Appeal  ought  to  be  affirmed.  I  am  quite  willing  to  fol- 
low the  great  judges  who  decided  Sugden  v.  Lord  St.  LeonardSy  in 
the  conclusions  at  which  they  finally  arrived,  but  am  not  disposed  to 
go  one  hair's  breadth  bej'ond.  That  case  might  be  truly  said  to  have 
reached  the  ver}'  verge  of  the  law,  and  it  ought  not  to  be  extended. 
...  A  good  deal  has  been  said  as  to  the  admissibility  in  evidence  of 
parol  statements  of  testators  alleged  to  have  been  made  after  the 
factum  of  the  will.  Upon  that  I  wish  to  reserve  my  opinion.  My 
impression  is  that  however  such  statements  of  the  testator  were  dealt 
with  in  Sugden  v.  Lord  St.  Leonards^  the  true  ground  upon  which 
such  evidence  ought  to  be  received,  if  received  at  all,  was  not  fhlly 
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discussed,  and  it  is  not  necessary  to  decide  it  now.    Therefore  I 
reserve  my  opinion  upon  it.  •  .  • 

Orders  appealed  from  affirmed.^ 

1  In  Byles  v.  Coz,  74  L.  T.  Rep.  222  (1896,  Probate  Div.),  the  attesting  wituessea  X- 
to  a  will  had  inserted  their  names,  under  the  us  testimonium  clause,  before  the  testator's ; 
and  there  were  difficulties  in  proving  the  will ;  but  evidence  was  received  of  the  testa- 
tor's oral  decktrations  that  "  he  had  made  his  will  and  that  it  had  been  witnessed  by 
Feach  and  Court." 

The  next  year,  in  Atkinson  v.  Morris,  [1897]  Prob.  40,  where  a  jury  had  found  a^ 
will  duly  executed,  there  was  a  motion  for  a  new  trial.  "  The  grounds  of  the  motion 
were — (1)  that  the  learned  judge  had  misdirected  the  jury;  (2)  that  the  learned 
judge  had  improperly  rejected  certain  evidence  tendered  on  behalf  of  the  defendants, 
namely,  evidence  of  oral  declarations  made  by  the  testatrix,  after  the  date  of  the  execu- 
tion of  the  will,  to  the  effect  that  she  had  executed  the  will  in  duplicate,  and  that 
she  had  destroyed  one  part  thereof  with  the  iutention  of  revoking  it"  In  refusing  the 
motion  Lord  Russell,  C.  J.,  said :  "It  is  said  that  evidence  was  tendered  to  prove 
statements  of  the  testatrix  that  she  had  executed  her  will  in  duplicate,  which,  if  it  had 
been  established,  would  have  entitled  the  defendants'  counsel  to  contend  that,  one  of 
the  duplicates  being  destroyed,  or  the  presumption  being  that  one  of  the  duplicates 
was  destroyed,  the  animus  revocandi  being  clear,  the  whole  will  was  destroyed  and  re- 
yoked.  The  short  point,  therefore,  is  this :  Is  the  declaration  of  the  testatrix,  which  it 
was  sought  to  prove,  made  after  the  execution  of  the  will,  evidence  admissible  in  law 
that  she  executed  her  will  in  duplicate  T  I  have  come  to  the  conclusion  that  it  is  not, 
anxious  as  I  should  be  to  admit  it  if  it  were  possible  to  do  so.  It  is  to  be  observed 
that  the  rales  of  evidence  which  prevail  in  this  country  are  much  less  liberal  and  wide 
than  those  which  prevail  in  many  other  enlightened  countries,  and  that  our  rules  of 
evidence  shut  out  lai^  bodies  of  testimony  which  are  received,  and  I  confess,  for  my- 
self, I  think  are  properly  received,  in  other  countries  — evidence  of  great  cogency  and 
probative  force.  But  we  have  to  deal  with  settled  rules  which  have  come  down  to  us, 
and  which  have  been  long  acted  upon.  We  cannot  disturb  them.  The  evidence 
offered  in  this  case  was  in  effect  hearsay  evidence  —  statements  said  to  have  been  made 
ex  post  facto  by  the  testatrix  herself. 

'*  There  are  certain  clearly  recognized  exceptions  to  the  general  rule  that  hearsay  evi- 
dence is  not  admissible.  One  exception  is,  declarations  against  interest ;  another  is, 
statements  made  or  recorded  in  the  course  of  business  by  a  person  whose  duty  it  is  to 
make  or  to  record  them  ;  another  is,  evidence  in  a  case  of  pedigree.  And  undoubtedly 
in  addition  to  those  exceptions,  a  series  of  cases,  which  I  need  not  enumerate,  have 
established  some  further  exceptions  as  to  statements  made  by  a  testator  before  the 
execution  of  his  will,  and  tending  to  make  clear  his  intentions  and  to  show  what  he  in- 
tended his  will  to  contain.  No  doubt  Sngden  v.  Lord  St.  Leonards,  1  P.  D.  154,  goes  still 
further,  and  extends  the  admissibility  to  statements  as  to  the  contents  of  the  will  made 
by  the  testator  after  the  will  has  been  executed.  As  regards  that  case,  I  will  only  say 
that,  if  it  were  necessary  for  us  to  consider  the  point,  we  should  be  bound  by  the  de- 
cision upon  it.  But  it  is  to  be  observed  that  that  extension,  the  limit  of  which  is  clearly 
fixed  by  that  case,  did  not  receive  the  approval  of  distinguished  lawyers  in  Woodward  o. 
Goulstone,  11  App.  Cas.  469.  It  is  not,  however,  necessary  for  us  now  to  consider  that 
case.  Accepting  the  decision  to  the  full  extent  to  which  it  goes,  it  still  falls  short  of 
that  which  it  is  necessary  for  the  defendants  to  establish  in  order  to  support  the  admis- 
sibility of  the  evidence  which  the  learned  judge  rejected.  There  is  no  case  to  be  found 
which  goes  the  length  of  saying  that  statements  made  by  a  testator  to  the  effect  that  he 
has  executed  a  will  are  admissible  evidence  in  substitution  for  the  proper  and  n^ilar 
evidence  of  the  fact  of  the  execution  of  the  will  conformably  to  and  with  the  formalities 
enjoined  by  the  Wills  Act. 

**  I  regard  as  authorities  by  which  we  are  bound  ^and  I  agree  with  them,  Doe  v. 
Palmer,  16  Q.  B.  747,  757,  In  the  Goods  of  Ripley,  1  Sw.  ft  Tr.  68,  and,  finally,  Sugden 
r.  Lord  St  Leonards,  1  P.  D.  154,  in  which  both  the  previous  cases  were  referred  to  with 
approbation;  and  they  establish  the  rule  that  statements  made  by  a  testator  are  not  ad« 
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CLARK  V.  TURNER  et  oL 
Supreme  Court  of  Nebraska.    1897. 
[Reported  50  Neb.  290.] 

Ji  TF.  Deioeese,  F.  Jf.  HoM^  and  O.  M.  Lambertatif  for  plaintiff  in 
error.  .  .  .  Satoyer,  SneU  A  Frosty  and  Charles  O,  Wfvedon^  contra  .... 

Iryine,  C.  John  J.  Turner  was  an  elderly  citizen  of  the  city  of 
Lincoln,  blessed  with  a  pious  disposition  and  a  considerable  quantity 
of  this  world's  goods.  He  died  March  1,  1890,  leaving,  him  surviv- 
ing, two  sons,  William  J.  Turner  and  R.  Morris  Turner.  Some  time 
after  his  death,  William  M.  Clark  and  Nahum  S.  Scott  propounded  for 
probate  what  purported  to  be  a  copy  of  John  J.  Turner's  last  will  and 

missible  to  prove  the  ezecation  by  him  of  a  will.  If  sach  statements  are  not  admissible 
to  prove  the  execution  of  a  will  conformably  to  the  statute,  is  there  any  distinction  in 
principle  between  that  case  and  the  present  case  in  which  it  is  sought  by  evidence  of 
statements  of  the  testatrix  to  prove  that  she  executed  her  will  in  duplicate  with  the  view 
of  proving  revocation  of  the  will  t  I  can  see  none.  The  statute  enjoins  that  the  same 
formalities  are  to  be  observed  in  the  case  of  a  written  revocation  as  in  the  case  of  a  will." 
Lindley,  L.  J.,  said  :  "  Now,  I  confess  I  cannot  see  how  a  declaration  by  the  testatrix 
that  she  liad  made  a  duplicate  will  can  be  distinguished  in  principle  from  a  declaration 
by  her  that  she  had  executed  a  will.  It  was  ingeniously  suggested  by  the  defendants' 
counsel  that,  as  the  two  duplicates  made  one  will  and  the  execution  of  the  will  is  not 
in  any  way  contested,  the  declarations  of  the  deceased  might  be  admissible  as  showing 
that  the  will  was  contained  on  two  pieces  of  paper  instead  of  one.  But  when  yon 
recollect  what  a  duplicate  is,  —  namely,  a  document  signed  and  attested  as  required  by 
law  to  constitute  a  valid  testamentary  document,  and  not  merely  a  piece  of  paper,  — 
I  think  that  to  hold  this  evidence  admissible  on  that  ground  would  be  extremely  un- 
satisfactory. To  distinguish  between  a  will  and  a  duplicate  will  would  be  veiy  like 
splitting  hairs.  There  is  no  principle  which  can  justify  the  distinction.  I  look  upon 
the  question,  therefore,  as  simply  this  —  whether  the  declaration  of  a  testator  that  he 
has  executed  a  will  can  be  received  as  evidence  of  the  execution.  On  that  point  we 
have  the  decision  in  In  the  Goods  of  Ripley  excluding  such  testimony ;  and  that  de- 
cision was  distinctly  approved  by  the  Court  of  Appeal  in  Sugden  o.  Lord  St.  Leonards. 
The  court  there  held  that  statements  made  by  a  testator  after  the  execution  of  his 
will  were  admissible  evidence  of  the  contents  of  the  will ;  but  the  court  did  not  quarrel 
with  the  decision  in  In  the  Goods  of  Ripley ;  on  the  contrary,  the  court  approved  it. 

''  Now,  looking  at  the  matter  on  principle,  can  we  bring  such  declarations  as  have 
been  rejected  in  the  present  case  within  any  of  the  recognized  exceptions  to  the  inadmis- 
sibility of  hearsay  evidence  f  I  confess  I  cannot.  Those  exceptions  are  perfectly  well 
known  :  they  are  enumerated  by  Jessel,  M.  R.,  in  Sugden  t;.  Lord  St  Leonards.  Re- 
liance was  placed  on  the  principle  upon  which  the  exceptions  are  based  which  was 
expounded  by  the  Master  of  the  Rolls.  But  that  principle  as  then  expounded  would 
let  in  a  great  deal  of  evidence  which  is  not  admissible  by  law.  This  was  pointed  out 
by  Mellish,  L.  J.,  and  also  by  Lord  Herschell  in  the  House  of  Lords  in  Woodward  o. 
Cioulstone.  This  case  does  not  fall  within  the  recognized  exceptions.  According  to 
the  settled  rules  of  evidence,  for  which  this  court  is  not  responsible,  the  evidence  ten- 
dered was  not  admissible.  The  decision  of  the  learned  judge  was  right  in  point  of  law. 
It  is  obvious  that  the  testatrix  intended  to  revoke  this  will :  she  did  all  she  could  to 
revoke  it,  except  what  the  law  requires.  If  her  memorandum  at  the  foot  of  the  docu- 
ment had  been  attested  by  two  witnesses,  or  if  she  had  thrown  the  document  into  the 
fire,  there  would  have  been  no  doubt  about  the  revocation.  But,  as  it  is,  she  has  not 
done  that  which  the  law  requires  to  effectuate  her  intention.*'  —  £d. 
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testament,  it  being  alleged  that  said  will  had  been  deposited  in  a  valise 
belonging  to  the  testator,  which,  after  his  death,  had  been  delivered  to 
his  sons,  and  that  thereafter  it  was  claimed  that  the  house  in  which  the 
valise  had  been  kept  was  burglariousl}'  entered,  the  valise  cut  open, 
and  its  contents  extracted.  The  probate  was  contested  by  the  two  sond. 
The  result  of  the  proceedings  in  the  Countj'  Court  does  not  appear  from 
the  record.  The  case  was,  however,  appealed  to  the  District  Court, 
where,  as  a  result  of  what  appears  to  have  been  a  third  trial  there,  a 
veixiict  was  rendered  in  favor  of  the  contestants.  Judgment  was 
rendered  denying  probate,  and  the  proponent  Clark  (the  proponent 
Scott  having  died  pending  the  proceedings)  prosecutes  to  this  court 
proceedings  in  error  to  reverse  that  judgment  .  .  . 

The  difficulty  lies  in  the  proof  which  was  offered  as  to  the  contents 
of  the  will.  It  does  not  appear  that  any  person  ever  read  the  will,  or 
was  aware  of  any  portion  of  its  contents,  except  through  statements 
made  by  Dr.  Turner.  The  strongest  evidence  is  that  of  Capt.  Scott,  to 
the  effect  that  Dr.  Turner  came  to  his  office  declaring  that  he  had  made 
his  will,  and  then  read  it  to  Capt.  Scott,  asking  him  whether  it  was  in 
legal  form.  Capt.  Scott  was  blind,  and  therefore  did  not  see  the  will 
himself,  so  that  his  testimony  amounts  to  nothing  more  than  a  repe- 
tition of  Dr.  Turner's  declarations  as  to  its  contents.  In  addition  to 
this  there  is  evidence  of  a  few  declarations,  made  to  others,  sub- 
sequently, as  to  the  effect  of  different  provisions  contained  in  the  will. 
Dr.  Turner  told  Mr.  Clark  that  he  and  Capt.  Scott  were  named  as 
executors.  He  told  Keren  Rootham  that  he  had  provided  for  her.  He 
told  his  pastor,  Dr.  Curtis,  something  in  regard  to  the  bequests  to  the 
two  missionary  boards.  Beyond  this  there  is  no  evidence  as  to  the 
contents  of  the  will.  Mr.  Clark  had,  about  the  time  the  will  was 
executed,  obtained  copies  of  the  two  notes  referred  to.  Just  before 
the  will  was  propounded  for  probate,  he  obtained  from  the  records 
a  description  of  the  property  covered  by  the  Morris  Turner  moi-tgage. 
The  copy  propounded  was  made  up  by  Capt.  Scott's  dictating  to 
Mr..  Clark  from  recollection  of  Dr.  Turaer's  declarations,  and  Mr. 
Clark's  filling  in  the  description  of  the  notes  and  mortgage  from  the 
memoranda  in  his  possession.  The  attestation  clause  was  copied  from 
a  form  book.  We  do  not  think  that  this  was  sufficient  evidence  of 
the  contents  of  the  will,  and  from  this  it  follows  that  the  verdict  was 
the  only  one  which  could  properl}'  be  returned  upon  the  evidence.  It 
becomes,  therefore,  unnecessar}^  for  us  to  consider  any  special  assign- 
ments of  error  i*elating  to  other  branches  of  the  case. 

The  precise  question  does  not  seem  to  have  often  arisen.  We  think 
all  the  cases  hold  that  the  declarations  of  a  testator  maj'  be  received 
in  evidence  to  prove  the  existence  of  a  will,  and  in  proof  of  issues 
relating  to  the  testator's  competency  or  to  undue  influence ;  but  it  has 
been  doubted  whether  such  declarations  may  be  received  to  establish  a 
revocation.  It  follows  that,  in  all  proceedings  to  probate  a  lost  will, 
such  declarations  are  admissible  in  evidence  because  the  existence  of 
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tlie  will  mast  necessarily  be  established  by  some  such  indirect  method. 
The  declarations  having  been  admitted  for  that  purpose,  their  suffi- 
eicDcy  to  establish  the  contents  of  the  will  is  another  question.    In 
England,  prior  to  the  leading  case  of  Sugden  y.  Lord  St,  Leonards^ 
1  Prob.  Div.  154,  it  was  considered  that  the  declarations  were  not 
admissible  as  tending  to  prove  the  contents.    Doe  v.  Palmer,  16  Q.  B. 
747,  turned  upon  the  question  whether  an  interlineation  had  been  made 
before  or  after  the  execution  of  the  will,  and  it  was  held  that  the  tes- 
tator's declarations  as  to  his  intentions  made  before  the  execution  of 
the  will  were  admissible,  but  the  declarations  made  after  its  execution 
were  not.     Quick  v.  Quick,  3  Swab.  &  T.  442,  was  a  case  startlingly 
like  that  at  bar  in  some  points.    The  sole  evidence  of  the  contents  of 
the  will  was  the  testator's  declaration.     There  was  the  same  fact  of  the 
will  being  kept  in  a  bag,  and  of  its  being  taken  by  burglars.    The 
court  held  that  there  was  a  failure  of  proof,  holding,  also,  that  the 
declarations  were  incompetent    The  Court  of  Appeals,  however,  in 
Sagden  v.  Lord  SL  Leonards,  overruled  Quick  v.  Quick,  and  distinctly 
held  such  declarations  admissible.     Tiie  will  in  question  was,  however, 
proved  by  much  other  evidence.     Miss  Sugden,  the  testator's  daughter, 
had  not  onl}'  heard  the  will  read,  but  she  had  herself  read  it  a  number 
of  times,  and  was  able  to  testify  in  much  detail  as  to  its  contents  from 
such  personal  inspection.     Moreover,  not  less  than  eight  codicils  were 
found,  the  terms  of  these  all  tending  to  corroborate  her  as  to  the  con- 
tents of  the  original  wilL    In  addition  to  this  proof,  there  was  the 
evidence  of  the  testator's  declarations  as  to  the  will's  contents.     The 
long  and  exhaustive  opinions  are  directed  only  incidentally  to  the  admis- 
sibilit}'  of  the  declarations.     The  crucial  question  having  been  whether 
all  the  evidence  was  sufficient  to  establish  the  will,  the  case,  therefore, 
falls  far  short  of  holding  that  the  contents  of  a  lost  will  may  be  proved 
solely  by  the  declarations  of  the  testator.     Its  effect  is  merely  that 
such  declarations  are  admissible  to  corroborate  more  direct  evidence. 
This  is  the  construction  given  the  case  by  the  House  of  Lords  in  Wood- 
ward V.  Oouistone,  11  App.  Cas.  469,  where  the  declarations  of  the 
testator  were  held  insufficient  alone  to  establish  the  will.     An  intima- 
tion was  given  that  Sugden  v.  Lord  St.  Leonards  was  not  considered 
free  from  doubt,  and  the  question  there  presented  left  open.     The  im- 
portance of  interests  involved  in  probate  cases  in  England  is  such  that 
tlie  decisions  of  English  courts  on  such  subjects  are  entitled  to  great 
weight,  and  we  may  safely  say  that  the  result  of  the  English  cases  is 
that  the  contents  of  a  lost  will  cannot  be  established  solely  by  the 
declarations  of  the  testator,  although  such  declarations  are  now  deemed 
admissible  for  the  purpose  of  corroboration. 

The  American  cases  relied  on  to  support  proponent's  theory  are, 
when  examined,  in  strict  accordance  with  the  English  rule.  In  re 
Page,  118  111.  576,  8  N.  E.  852,  expressly  follows  Sugden  v.  Lord  St. 
Leonards,  and  comes  within  the  true  doctrine  of  that  case,  because  tiic 
declarations  in  that  case  mereh'  went  to  corroborate  the  testimony  of 
the  lawyer  who  drew  the  will,  and  who  produced   a  copy  thereof. 
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SouthuDorth  V.  AdamSy  11  Bias.  256,  Fed.  Cas.  No.  13,194,  In  re 
Hope,  48  Mich.  513,  12  N.  W.  682,  and  In  re  LamUe'%  Estate,  97 
Mich.  49,  56  N.  W.  223,  are  cases  of  the  same  character,  the  declara- 
tions being  corroborative  merely,  and  not  relied  on  in  themselves  to 
establish  the  will.  In  CoUiganY,  McKeman,  2  Dem.  (Sur.)  421,  a 
will  had  been  propounded  for  probate.  It  was  contended  that  ihcrc 
was  a  subsequent  will  revoking  the  former  one,  but  the  subsequent  will 
was  lost.  The  evidence  offered  to  establish  the  second  will  consisted 
in  the  testimony  of  a  clerk  in  a  lawyer's  office  who  heard  the  scrivener 
read  it  in  tlie  presence  of  the  testator  at  the  time  of  its  execution. 
The  court  distinctly  held  that  this  testimony  was  mei^ly  hearsay,  relat- 
ing, in  fact,  to  the  scrivener's  declarations,  and  was  not  equivalent  to 
testimony  by  one  who  had  himself  read  the  will.  In  Clark  v.  Morton, 
5  Rawle,  235,  the  Supreme  Court  of  Pennsylvania  held  that  the  contents 
of  a  will  cannot  be  established  by  declarations  of  the  testator,  in  the 
absence  of  the  corpus  of  the  will,  and  of  all  evidence  that  the  witness 
had  himself  seen  it.  The  court  said  that  to  permit  a  will  to  be  so 
established  would  defeat  the  object  of  the  statutes  requiring  wills  to  he 
written.  In  Chiahol'nCa  Heirs  v.  Ben,  7  B.  Mon.  408,  the  testimony 
was  of  the  same  character  as  in  this  case.  The  will  had  been  read  b}' 
the  testator  to  the  witness,  and  there  were  subsequent  declarations  by 
him  as  to  its  contents.  The  court  rejected  this  evidence  as  insufficient 
Mercer's  Admr's  v.  Mackin,  14  Bush,  434,  reaffirms  ChisJiolm  v.  Ben. 
The  argument  has  been  frequently  advanced  that  such  declarations 
are  admissible  as  self-disserving  declarations  of  a  decedent.  Mercer's 
Adm'rs  v.  Mackin  and  Clark  v.  Morton  discuss  this  pi*oposition,  but 
demonstrate  that  such  declarations  are  not  admissible  on  that  ground. 
Chisholm's  Heirs  v.  Ben,  supra^  intimated  that  on  adequate  proof  that 
the  will  had  been  fraudulently  suppressed  by  the  heirs,  the  evidence 
offered  might  be  sufficient  by  virtue  of  the  maxim.  Omnia  prcesumun" 
tur  contra  spoliatorem.  This  maxim  is  not  easy  to  apply.  It  has 
sometimes  been  held  to  justify  the  production  of  slighter  proof  than 
would  otherwise  be  required.  Its  most  frequent  application  is  for  the 
purpose  of  allowing  secondary  evidence.  It  would  certainl}'  be  very 
dangerous  to  extend  it  so  far  as  to  relieve  a  party  charged  with  proving 
the  contents  of  a  written  instrument  A*om  all  obligation  to  produce 
some  evidence  of  a  competent  character ;  but  this  phase  of  the  case 
was  not  submitted  to  the  jury  by  any  instruction  given  or  asked,  at 
least  so  far  as  the  contents  of  the  will  are  concerned.  The  general 
verdict  for  the  contestants  precludes  us  from  examining  the  evidence 
on  this  point  on  the  theory  that  spoliation  b}*^  the  contestants  was 
established.  The  policy  of  the  statute  of  wills,  like  the  statute  of 
frauds,  is  that  it  is  better,  that  occasional  injustice  should  be  done  in 
exceptional  cases,  through  a  failure  of  legal  proof,  than  that  trans- 
actions within  the  statutes  should  in  all  cases  be  left  to  the  uncertain- 
ties of  parol  evidence.  So  the  courts,  in  giving  effect  to  the  statutes, 
should  pursue  the  same  policy,  and  should  avoid  meeting  hard  cases  by 
adopting  rules  which,  generally  applied,  would  defeat  the  object  of  the 
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legislature.  On  no  subject  perhaps,  are  statutes  so  strict  in  requiring 
a  writing  executed  and  attested  in  certain  forms  as  in  the  case  of  wills, 
and  while  it  is  firml}'  established  that  a  lost  will  may  be  proved  by 
secondary  evidence,  the  courts  have  always  required  such  evidence 
to  be  direct,  clear,  and  convincing.  As  said  by  the  Supreme  Court 
of  the  United  States  in  Lea  v.  Copper  Co.^  21  How.  493,  "  courts  of 
justice  lend  a  very  unwilling  ear  to  statements  of  what  dead  men  have 
said."  Such  evidence  is  always  considered  dangerous,  and  subject  to 
the  closest  scrutiny.  We  think  it  would  be  in  the  highest  degree  dan- 
gerous, and  would  be  violative  of  the  object  and  spirit  of  the  statute, 
should  we  hold  that  the  existence  and  contents  of  an  alleged  will  might 
be  established  solely  by  testimony  of  the  testator's  declarations.  Not- 
withstanding Sugden  v.  Lord  St,  Leonards,  and  the  other  cases  in  that 
line,  we  believe  the  language  of  the  Court  of  Appeals  of  Kentucky  in 
ChishohrCa  Heirs  v.  Ben  remains  true :  ^'  The  books  of  reports  contain 
many  cases  in  which  wills  lost  or  destroyed  have  been  offered  for 
probate  upon  parol  or  other  secondary  evidence  of  their  contents, 
and  man}'  in  which  such  wills  were  established.  But,  in  an  exam- 
ination of  these  cases  as  extensive  as  opportunit}*  would  allow,  we 
have  found  none  in  which  thero  does  not  seem  to  have  been  the 
evidence  of  witnesses  who  knew,  or  might  be  presumed  to  have  known, 
tiie  contents  of  the  will  from  their  own  inspection ;  none  in  which  the 
declarations,  or  even  professed  reading,  of  the  decedent  have  been 
held  to  be  alone  sufficient  on  this  point ;  and  none  which  would 
sanction  their  admission  upon  the  question  of  the  contents  of  the  will 
with  any  other  effect  than  as  merely  corroborative  of  the  more  direct 
evidence/'  As  already  indicated,  this  view  leads  to  affirmation  of  the 
judgment,  because  the  verdict  was  the  only  one  warranted  by  the 
evidence. 


COMMONWEALTH  v,  FELCH. 

Supreme  Judicial  Court  of  Massachusetts.    1882. 

{Reported  132  Mass,  22] 

Indictment  chai-ging  the  defendant  with  an  attempt  to  procure  the 
miscarriage  of  Mary  Ann  Finley,  on  July  2,  1881,  at  Boston,  by  the 
use  of  some  instrument  to  the  jurors  unknown  ;  and  that  in  consequence 
tiiereof  the  said  Mary  died  on  the  same  da}'.  At  the  trial  in  the  Supe- 
rior Court  before  Staples,  J.,  it  was  contended  by  the  defendant  that 
the  operation  was  performed  by  Mary  on  herself.  .  .  .  The  defendant 
called  one  Hughes  as  a  witness,  and  offered  to  prove  by  her  tliat,  in 
the  month  of  June  next  preceding  the  time  of  the  alleged  offence, 
Mary  told  her  that  she  was  pregnant  by  one  Edward  Titeomb,  and  that 
if  Titeomb  did  not  perform  an  operation  to  procure  a  miscarriage,  or 
get  some  one  to  do  so,  she  should  perform  the  operation  on  herself  with 
a  lead-pencil.    It  appeared  that  said  declarations  neither  accompanied 
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nor  were  explanatory  of  any  act  then  done  by  her.  The  judge  ruled 
that  the  evidence  offered  was  not  competent  for  any  purpose,  and  ex- 
cluded it.  The  jury  returned  a  verdict  of  guilty ;  and  the  defendant 
alleged  exceptions. 

If.  J.  Boardman  and  (7.  Blodgett^  for  the  defendant. 

G.  Marstonj  Attorney-General,  for  the  Commonwealth. 

LoHD,  J.     The  evidence  tendered  by  the  defendant  in  this  case  is 
what  is  recognized  as  hearsay  evidence.     Such  evidence  is  generally 
inadmissible.    There  are,  however,  several  exceptions  to  this  rule,  and 
it  is  contended  by  the  defendant  that  this  evidence  ma}'  properly  be 
brought  within  some  one  of  them.     The  only  exception  particularly 
designated  is  that  relating  to  pedigree.    This  is  indeed  one  of  the  well- 
recognized  exceptions  to  the  general  rule.    That  which  is  technically 
hearsay  evidence  is  competent  evidence  upon  a  question  of  pedigree. 
It  is  not  easy  to  see  how  any  question  of  pedigree  can  be  involved  in 
this  case. .  . .  The  fact  that  the  purposes  and  intentions  of  the  deceased 
would  be,  if  known,  a  material  aid  in  coming  to  a  correct  conclusion, 
does  not  permit  such  purposes  and  intentions  to  be  found  upon  incom- 
petent evidence.    Indeed,  the  more  important  the  fact  to  be  proved  is, 
the  more  important  it  is  that  it  be  proved  by  proper  evidence.    If  the 
fact  were  established  that  the  defendant  and  the  deceased  had  made  an 
agreement  that  the  defendant  should  perform  the  operation  referred  to, 
it  would  be  a  most  important  and  material  fact,  and  would  have  a 
strong  tendency  to  establish  the  defendant's  guilt    But  the  same  ques- 
tion recurs.  How  shall  such  fact  be  established  ?    Pedigree  is  as  much 
involved  in  the  desire  of  the  deceased  that  the  defendant  should  com- 
mit the  act,  as  in  her  desire  that  Titcomb  should  commit  it,  or  that 
she  should  do  it  herself.     Perhaps  in  this  may  be  found  a  satisfactory 
test  of  the  competency  of  the  testimony.    If  the  government  had  called 
Hughes,  and  offered  to  prove  by  her  that  the  deceased  had  told  her  in 
June  that  she  was  pregnant  by  the  defendant,  and  he  had  agreed  to 
perform  the  operation,  would  it  be  contended  that  the  fact  thus  offered 
to  be  established  could  be  proved  b}'  that  evidence?    There  is  no  claim 
that  the  evidence  is  admissible  under  any  other  specific  exception  to 
the  rule  excluding  hearsay.    There  is  no  pretence  that  it  was  a  dying 
declaration,  so  as  to  make  it  necessary  to  consider  the  principles  upon 
which  such  declarations  are  admissible.     It  accompanied  no  act     It 
gave  character  to  no  transaction.    There  existed  no  one  of  the  circum- 
stances which  sometimes  in  law  are  deemed  a  sanction  equivalent  to 
the  ordinary  sanction  of  an  oath.     It  is  mere  recital.    The  only  appar- 
ent objection  to  the  rejection  of  the  evidence  is  this :  the  fact,  if  true, 
is  an  important  fact ;  the  deceased  knew  whether  it  was  true  or  not ; 
being  now  dead,  she  cannot  speak ;  in  her  lifetime  she  said  it  was  true. 
The  same  suggestions  may  be  made  in  reference  to  every  fact  material 
to  any  issue  afterward  tried,  known  to  any  person  deceased  at  the  time 
of  the  trial ;  and  this  alone  is  sufficient  to  establish  the  wisdom  of  the 
rule.  Exceptions  overruled. 
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MUTUAL  LIFE  INSURANCE  COMPANY  v.  HILLMON. 
Supreme  Court  of  the  United  States.    1892. 

[B^orUd  145  U,  S.  285.] 

In  error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Kansas. 

On  July  18,  1880,  Sallie  E.  HillmoD,  a  citizen  of  Kansas^  brought  an 
action  against  the  Mutual  Life  Insurance  Companj^  a  corporation  of 
New  York,  on  a  polic}'  of  insurance,  dated  December  10,  1878,  on  the 
life  of  her  husband,  John  W.  Hillmon,  in  the  sum  of  $10,000  payable 
to  her  within  sixty  days  after  notice  and  proof  of  his  death.  On  the 
same  day  the  plaintiff  brought  two  other  actions,  the  one  against  the 
New  York  Life  Insurance  Company,  a  corporation  of  New  York,  on 
two  similar  policies  of  life  insurance,  dated  respectively  November  30, 
1878,  and  December  10,  1878,  for  the  sum  of  $5,000  each;  and  the 
other  against  the  Connecticut  Mutual  Life  Insurance  Companj',  a  cor- 
poration of  Connecticut,  on  a  similar  polic}',  dated  March  4,  1879,  for 
the  sum  of  $5,000.  In  each  case,  the  declaration  alleged  that  Hillmon 
died  on  March  17,  1879,  during  the  continuance  of  the  policy,  but  that 
the  defendant,  though  duly  notified  of  the  fact,  had  refhsed  to  paj'  the 
amount  of  the  policy,  or  any  part  thereof;  and  the  answer  denied  the 
death  of  Hillmon,  and  alleged  that  he,  together  with  John  H.  Brown 
and  divers  other  persons,  on  or  before  November  30,  1878,  conspiring 
to  defraud  the  defendant,  procured  the  issue  of  all  the  policies,  and 
afterwards,  in  March  and  April,  1879,  falsely  pretended  and  repre- 
sented that  Hillmon  was  dead,  and  that  a  dead  body  which  they  had 
procured  was  his,  whereas  in  reality  he  was  alive  and  in  hiding. 

On  June  14, 1882,  the  following  order  was  entered  in  the  three  cases : 
*'  It  appearing  to  the  court  that  the  above*entitled  actions  are  of  like 
nature  and  relative  to  the  same  question,  and  to  avoid  unnecessary  cost 
and  delay,  and  that  it  is  reasonable  to  do  so,  it  is  ordered  by  the  court 
that  said  actions  be,  and  the  same  are  hereby,  consolidated  for  trial." 
To  this  order  the  defendants  excepted. 

On  February  29,  1888,  after  two  trials  at  which  the  Jury  had  disa- 
greed, the  three  cases  came  on  for  trial,  under  the  order  of  consolida- 
tion. Each  of  the  defendants  moved  that  the  order  be  set  aside,  and 
each  case  tried  separately.  But  the  court  overruled  the  motion,  and 
directed  that,  pursuant  to  that  order,  the  cases  should  be  tried  as.  one 
cause ;  and  to  this  each  defendant  excepted. 

At  the  impanelling  of  the  Jury,  each  defendant  claimed  the  right  to 
challenge  peremptorily  three  jurors.  But  the  court  ruled  that,  the  cases 
having  been  consolidated,  the  defendants  were  entitled  to  three  per- 
emptory challenges  only ;  and,  after  each  defendant  had  i)eremptorily 
chfdlenged  one  Juror^  ruled  that  none  of  the  defendants  could  so 
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challenge  any  other  Jurors;    and  to  these  rulings  each  defendant 
excepted. 

At  the  trial  the  plaintiff  introduced  evidence  tending  to  show  that  on 
or  about  March  5,  1879,  Hillmon  and  Brown  left  Wichita  in  the  State 
of  Kansas,  and  travelled  together  through  Southern  Kansas  in  search 
of  a  site  for  a  cattle  ranch ;  that  on  the  night  of  March  18,  while  the}' 
were  in  camp  at  a  place  called  Crooked  Creek,  Hillmon  was  killed  by 
the  accidental  discharge  of  a  gun  ;  that  Brown  at  once  notified  persons 
living  in  the  neighborhood ;  and  that  the  body  was  thereupon  taken  to 
a  neighboring  town,  where,  afler  an  inquest,  it  was  buried.  The  de- 
fendants introduced  evidence  tending  to  show  that  the  body  found  in 
the  camp  at  Crooked  Creek  on  the  night  of  March  18  was  not  the  body 
of  Hillmon,  but  was  the  body  of  one  Frederick  Adolph  Walters. 
Upon  the  question  whose  bod}'  this  was,  there  was  much  conflicting 
evidence,  including  photographs  and  descriptions  of  the  corpse,  and  of 
the  marks  and  scars  upon  it,  and  testimony  to  its  likeness  to  Hillmon 
and  to  Walters. 

The  defendants  introduced  testimony  that  Walters  left  his  home  at 
Fort  Madison  in  the  State  of  Iowa  in  March,  1878,  and  was  afterwanis 
in  Kansas  in  1878,  and  in  January  and  February,  1879 ;  that  during 
that  time  his  family  frequently  received  letters  from  him,  the  last  of 
which  was  written  from  Wichita ;  and  that  he  had  not  been  heard  from 
since  March,  1879.  The  defendants  also  offered  the  following  evidence : 
Elizabeth  Rieffenach  testified  that  she  was  a  sister  of  Frederick  Adolph 
Walters,  and  lived  at  Fort  Madison ;  and  thereupon,  as  shown  by  the 
bill  of  exceptions,  the  following  proceedings  took  place :  — 

*'  Witness  further  testified  that  she  had  received  a  letter  written 
from  Wichita,  Kansas,  about  the  4th  or  5th  day  of  March,  1879,  by 
her  brother  Frederick  Adolph ;  that  the  letter  was  dated  at  Wichita 
and  was  in  the  handwriting  of  her  brother ;  that  she  had  searched  for 
the  letter,  but  could  not  find  the  same,  it  being  lost ;  that  she  remem- 
bered and  could  state  the  contents  of  the  letter.  Thereupon  the  de- 
fendant's counsel  asked  the  question :  ^  State  the  contents  of  that 
letter.'  To  which  the  plaintiff  objected,  on  the  ground  that  the  same  is 
incompetent,  irrelevant,  and  hearaay.  The  objection  was  sustained, 
and  the  defendants  duly  excepted.  The  following  is  the  letter  as 
stated  by  witness :  '  Wichita,  Kansas,  March  4th  or  5th  or  dd  or  4th  — 
I  don't  know —  1879.  Dear  Sister  and  all:  I  now  in  my  usual  style 
drop  you  a  few  lines  to  let  you  know  that  I  expect  to  leave  Wichita  on 
or  about  March  the  5th,  with  a  certain  Mr.  Hillmon,  a  sheep-trader,  for 
Colorado  or  parts  unknown  to  me.  I  expect  to  see  the  country  now. 
News  are  of  no  interest  to  you,  as  you  are  not  acquainted  here.  I  will 
close  with  compliments  to  all  inquiring  friends.  Love  to  all.  I  am 
truly  your  brother,  Fred.  Adolph  Walters.'  '* 

^^  Alvina  D.  Kasten  testified  that  she  was  twenty-one  years  of  age  and 
resided  in  Fort  Madison  ;  that  she  was  engaged  to  be  married  to  Fred- 
erick Adolph  Walters ;  that  she  last  saw  him  on  March  24,  1878,  at 
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Foil  Madison ;  that  he  left  there  at  that  time,  and  had  not  returned ; 
that  she  corresponded  regularly  with  him,  and  received  a  letter  about 
every  two  weeks  until  March  8,  1879,  which  was  the  last  time  she 
received  a  letter  from  him ;  that  this  letter  was  dated  at  Wichita, 
March  1,  1879,  and  was  addressed  to  her  at  Fort  Madison,  and  the 
envelope  was  postmarked  ^  Wichita,  Kansas,  March  2,  1879 ; '  and 
that  she  had  never  heard  from  or  seen  him  since  that  time.  The  de- 
fendants put  in  evidence  the  envelope  with  the  postmark  and  address ; 
and  thereupon  offered  to  read  the  letter  in  evidence.  The  plaintiff  ob- 
jected to  the  reading  of  the  letter,  the  coui*t  sustained  the  objection,  and 
the  defendants  excepted.  This  letter  was  dated  '  Wichita,  March  1 , 
1879/  was  signed  by  Walters,  and  began  as  follows :  '  Dearest  Alvina : 
Your  kind  and  ever  welcome  letter  was  received  yesterdaj'  afternoon 
about  an  hour  before  I  left  Emporia.  I  will  stay  here  uiltil  the  fore 
part  of  next  week,  and  then  will  leave  here  to  see  a  part  of  the  country 
that  I  never  expected  to  see  when  I  left  home,  as  I  am  going  with  a 
man  by  the  name  of  Hillmon,  who  intends  to  stait  a  sheep  ranch,  and 
as  he  promised  me  more  wages  than  I  could  make  at  anything  else 
I  concluded  to  take  it,  for  a  while  at  least,  until  I  strike  something 
better.  There  is  so  many  folks  in  this  country  that  have  got  the  Lead- 
villc  fever,  and  if  I  could  not  of  got  the  situation  that  I  have  now  I 
would  have  went  there  myself ;  but  as  it  is  at  present,  I  get  to  see  the 
best  portion  of  Kansas,  Indian  Territory,  Colorado,  and  Mexico.  The 
route  that  we  intend  to  take  would  cost  a  man  to  travel  from  tl50  to 
$200,  but  it  will  not  cost  me  a  cent ;  besides,  I  get  good  wages.  I  will 
drop  you  a  letter  occasionally  until  I  get  settled  down ;  then  I  want  you 
\  to  answer  it.' " 

Rulings  upon  other  questions  of  evidence,  excepted  to  at  the  trial, 
are  not  reported,  because  not  passed  upon  by  this  court. 

The  court,  after  recapitulating  some  of  the  testimony  introduced,  in- 
structed the  jury  as  follows :  "  You  have  perceived  from  the  veiy  begin- 
ning of  the  trial  that  the  conclusion  to  be  reached  must  practically  turn 
upon  one  question  of  fact,  and  all  the  large  volume  of  evidence,  with 
its  graphic  and  varied  details,  has  no  actual  significance,  save  as  the 
facts  established  thereby  may  throw  light  upon  and  aid  you  in  answer- 
ing the  question.  Whose  body  was  it  that  on  the  evening  of  March  18, 
1879,  lay  dead  by  the  camp-fire  on  Crooked  Creek?  The  decision  of 
that  question  decides  the  verdict  you  should  render." 

The  jury,  being  instructed  by  the  court  to  return  a  separate  verdict 
in  each  case,  returned  verdicts  for  the  plaintiff  against  the  three  de- 
fendants respectively  for  the  amounts  of  their  policies,  and  interest, 
upon  which  separate  judgments  were  rendered.  The  defendants  sued 
out  four  writs  of  error,  one  jointly  in  the  three  cases  as  consolidated, 
and  one  in  each  case  separately. 

May  16,  1892.  Mr.  Justice  Gray,  after  stating  the  case  as  above^ 
delivered  the  opinion  of  the  court. 

The  order  of  the  Circuit  Court  that  the  three  actions  be  consolidated 
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for  trial,  because  they  appeared  to  the  court  to  be  of  like  nature  and 
relative  to  the  same  question,  because  it  would  avoid  unnecessary  cost 
and  delay,  and  because  it  was  reasonable  to  do  so,  was  within  the 
discretionary  power  of  the  court  under  section  921  of  the  Revised 
Statutes.  •  .  . 

But  although  the  defendants  might  lawfully  be  compelled,  at  the  dis- 
cretion of  the  courts  to  try  the  cases  together,  the  causes  of  action 
remained  distinct,  and  required  separate  verdicts  and  judgments ;  and 
no  defendant  could  be  deprived,  without  its  consent,  of  any  right  ma- 
terial to  its  defence,  whether  by  way  of  challenge  of  jurors,  or  of 
objection  to  evidence,  to  which  it  would  have  been  entitled  if  the  cases 
had  been  tried  separately.  Section  819  of  the  Revised  Statutes  pro- 
vides that  in  all  civil  cases  each  ^'  party  shall  be  entitled  to  three 
peremptory  challenges ;  and  in  all  cases  where  there  are  several  de- 
fendants or  several  plaintiffs,  the  parties  on  each  side  shall  be  deemed 
a  single  party  for  the  purposes  of  all  challenges  under  this  section.'* 
Under  this  provision,  defendants  sued  together  upon  one  cause  of 
action  would  be  entitled  to  only  three  peremptory  challenges  in  all. 
But  defendants  in  different  actions  cannot  be  deprived  of  their  several 
challenges,  by  the  order  of  the  court,  made  for  the  prompt  and  con- 
venient administration  of  justice,  that  the  three  cases  shall  be  tried 
together.  The  denial  of  the  right  of  challenge  secured  to  the  defend- 
ants by  the  statute,  entitles  them  to  a  new  trial. 

There  is,  however,  one  question  of  evidence  so  important,  so  full}^ 
argued  at  the  bar,  and  so  likely  to  arise  upon  another  trial,  that  it  is 
proper  to  express  an  opinion  upon  it. 

This  question  is  of  the  admissibility  of  the  letters  written  by  Walters 
on  the  first  days  of  March,  1879,  which  were  offered  in  evidence  bj'  the 
defendants,  and  excluded  by  the  court  In  order  to  determine  the  com- 
petency of  these  letters,  it  is  important  to  consider  the  state  of  the  case 
when  they  were  offered  to  be  read. 

The  matter  chiefly  contested  at  the  trial  was  the  death  of  John  W. 
Hillmon,  the  insured ;  and  that  depended  upon  the  question  whether 
the  body  found  at  Crooked  Creek  on  the  night  of  March  18,  1879,  was 
his  body,  or  the  body  of  one  Walters. 

Much  conflicting  evidence  had  been  introduced  as  to  the  identity  of 
the  body.  The  plaintiff  bad  also  introduced  evidence  that  Hillmon  and 
one  Brown  left  Wichita  in  Kansas  on  or  about  March  5,  1879,  and. 
travelled  together  through  Southern  Kansas  in  search  of  a  site  for  a 
cattle  ranch,  and  that  on  the  night  of  March  18,  while  they  were  in 
camp  at  Crooked  Creek,  Hillmon  was  accidentally  killed,  and  that  his 
body  was  taken  thence  and  buried*  The  defendants  had  introduced  evi- 
dence, without  objection,  that  Walters  left  his  home  and  his  betrothed  in 
Iowa  in  March,  1878,  and  was  afterwards  in  Kansas  until  March,  1879  ; 
that  during  that  time  he  corresponded  regularly  with  his  family  and  his 
betrothed ;  that  the  last  letters  received  from  him  were  one  received  by 
bis  betrothed  on  March  3  and  postmarked  at  Wichita,  March  2,  and  one 
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received  hy  bis  sister  about  March  4  or  5,  and  dated  at  Wichita  a  day 
or  two  before ;  and  that  he  bad  not  been  heard  from  since. 

The  evidence  that  Walters  was  at  Wichita  on  or  before  March  5,  and 

had  not  been  heard  from  since,  together  with  the  evidence  to  identify  as 

his  the  body  found  at  Crooked  Creek  on  March  18,  tended  to  show  that 

he  went  from  Wichita  to  Crooked  Creek  between  those  dates.    £vi- 

[  dcnce  that  just  before  March  5  he  had  the  intention  of  leaving  Wichita 

wiih  Hillmon  would  tend  to  corroborate  Ihe  evidence  already  admitted, 
{  and  to  show  that  he  went  from  Wichita  to  Crooked  Creek  with  Hillmon. 

Lettei-s  from  him  to  his  family  and  his  betrothed  were  the  natural,  if 
\  not  the  only  attainable,  evidence  of  his  intention. 

I  The  position,  taken  at  the  bar,  that  the  letters  were  competent  evi- 

1  dence,  within  the  rule  stated  in  NichoUs  v.  Webb,  8  Wheat  326, 837,  as 

^  memoranda  made  in  the  ordinar,y  course  of  business,  cannot  be  main- 

tained, for  they  were  clearly  not  such. 
But  upon  another  ground  suggested  they  should  have  been  admitted. 
I  A  man's  state  of  mind  or  feeling  can  only  be  manifested  to  others  by 

\  countenance,  attitude,  or  gesture,  or  bj-  sounds  or  words,  spoken  or 

written.    The  nature  of  the  fact  to  be  proved  is  the  same,  and  evi- 
dence of  its  proper  tokens  is  equally  competent  to  prove  it,  whether 
expressed  by  aspect  or  conduct,  by  voice  or  pen.    When  the  intention 
to  be  proved  is  important  only  as  qualifying  an  act,  its  connection  with 
that  act  must  be  shown,  in  order  to  warrant  the  admission  of  declara- 
I  tions  of  the  intention.    But  whenever  the  intention  is  of  itself  a  distinct 
fl    land  material  fact  in  a  chain  of  circumstances,  it  may  be  proved  by  con- 
^    Vtemporaneous  oral  or  written  declarations  of  the  party. 

^  The  existence  of  a  particular  intention  in  a  certain  person  at  a  certain 
time  being  a  material  fact  to  be  proved,  evidence  that  he  expressed  that 
intention  at  that  time  is  as  direct  evidence  of  the  fact,  as  his  own  testi- 
mon}*  that  he  then  had  that  intention  would  be.  After  his  death,  there 
can  hardly  be  any  other  way  of  proving  it ;  and  while  he  is  still  alive, 
his  own  memory  of  his  state  of  mind  at  a  former  time  is  no  more  likely 
to  be  clear  and  true  than  a  bystander's  recollection  of  what  he  then  said, 
and  is  less  trustworthy  than  letters  written  hy  him  at  the  very  time  and 
under  circumstances  precluding  a  suspicion  of  misrepresentation. 

The  letters  in  question  were  competent,  not  as  narratives  of  facts 
communicated  to  the  writer  by  others,  nor  3'et  as  proof  that  he  actually 
went  away  from  Wichita,  but  as  evidence  that,  shortly  before  the  time 
when  other  evidence  tended  to  show  that  he  went  away,  he  had  the 
intention  of  going,  and  of  going  with  Hillmon,  which  made  it  more 
probable  both  that  he  did  go  and  that  he  went  with  Hillmon,  than  if 
there  had  been  no  proof  of  such  intention.  In  view  of  the  mass  of 
conflicting  testimony  introduced  upon  the  question  whether  it  was  the 
body  of  Walters  that  was  found  in  Hillmon's  camp,  this  evidence  might 
properly  influence  the  jury  in  determining  that  question. 

The  rule  applicable  to  this  case  has  been  thus  stated  by  this  court ; 
*^  Wherever  the  bodily  or  mental  feelings  of  an  individual  are  material 
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to  be  proved,  the  usual  expressions  of  such  feelings  are  original  and 
competent  evidence.  Those  expressions  are  the  natural  reflexes  of 
what  it  might  be  impossible  to  show  by  other  testimony.  If  there  be 
such  other  testimony,  this  may  be  necessary  to  set  the  facts  thus  de- 
veloped in  their  true  light,  and  to  give  them  their  proper  effect  As 
independent  explanatory  or  corroborative  evidence,  it  is  often  indis- 
pensable to  the  due  administration  of  justice.  Such  declarations  are 
regarded  as  verbal  acts,  and  are  as  competent  as  any  other  testimony, 
when  relevant  to  the  issue.  Their  truth  or  falsity  is  an  inquiry  for  the 
jury."    Insurance  Co.  v.  MoaUy^  8  Wall.  897,  404,  405. 

In  accordance  with  this  rule,  a  bankrupt's  declarations,  oral  or  by 
ktter,  at  or  before  the  time  of  leaving  or  staying  away  from  home,  as 
to  his  reason  for  going  abroad,  have  always  been  held  by  the  English 
courts  to  be  competent,  in  an  action  by  his  assignees  against  a  creditor, 
as  evidence  that  his  departure  was  with  intent  to  defraud  his  creditors, 
and  therefore  an  act  of  bankruptcy.  Bateman  v.  Bailey^  5  T.  R.  512 ; 
BaiDsan  v.  Haigh^  9  J.  B.  Moore,  217 ;  s.  a  2  Bing.  99 ;  Smith  v« 
Cramer^  1  Scott,  541 ;  s.  o.  1  Bing.  N.  C.  585. 

The  highest  courts  of  New  Hampshire  and  Massachusetts  have  held 
declarations  of  a  servant,  at  the  time  of  leaving  his  master's  service,  to 
be  competent  evidence,  in  actions  between  third  persons,  of  his  reasons 
for  doing  so.  HacUey  v.  Carter^  8  N.  H.  40 ;  Elmer  v.  Fessenden^  151 
Mass.  359.  And  the  Supreme  Court  of  Ohio  has  held  that,  for  the  pur- 
pose of  proving  that  a  person  was  at  a  railroad  station  intending  to  take 
passage  on  a  train,  previous  declarations  made  by  him  at  the  time  of 
leaving  his  hotel  were  admissible.  Lake  Share,  &c.  Bailroad  v.  Her- 
rickj  29  Northeastern  Reporter,  1052.  See  also  Jackson  v.  Boneham^ 
15  Johns.  226 ;  Oorham  v.  Cantoriy  5  Greenl.  266 ;  Kilbum  v.  Bennett^ 
8  Met  199  ;  Zund  v.  Tyngeborough^  9  Cush.  86. 

In  actions  for  criminal  conversation,  letters  by  the  wife  to  her  bus- 
band  or  to  third  persons  are  competent  to  show  her  affection  towards 
her  husband,  and  her  reasons  for  living  apart  from  him,  if  written  be- 
fore any  misconduct  on  her  part,  and  if  there  is  no  ground  to  suspect 
collusion.  Trdavmey  v.  Colemany  2  Stark.  191,  and  1  B.  d;  Aid.  90; 
WiUis  V.  Bernard,  5  Car.  &  P.  842,  and  1  Moore  &  Scott,  584 ;  s.  c. 
8  Bing.  376 ;  1  Greenl.  Ev.  §  102.  So  letters  from  a  husband  to  a  third 
person,  showing  his  state  of  feeling,  affection,  and  sympathy  for  his 
wife,  have  been  held  by  this  court  to  be  competent  evidence,  bearing  on 
the  validity  of  the  marriage,  when  the  legitimacy  of  their  children  is  in 
issue.     Qainee  v.  Raf,  1%  How.  472,  520,  584.1 

Even  in  the  probate  of  wills,  which  are  required  by  law  to  be  in 
writing,  executed  and  attested  in  prescribed  forms,  yet  where  the 
validity  of  a  will  is  questioned  for  want  of  mental  capacity  or  by 
reason  of  fraud  and  undue  influence,  or  where  the  will  is  lost  and  it 
becomes  necessary  to  prove  its  contents,  written  or  oral  evidence  of 
declarations  of  the  testator  before  the  date  of  the  will,  has  been  ad- 
mitted, in  Massachusetts  and  in  England,  to  show  his  real  intention  as 

^  And  80  Thomas  v.  Connell,  4  M.  4b  W.  267 ;  Beach  v.  Brown,  20  Wash.  266.—  Ed. 
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to  the  disposition  of  his  property,  although  there  has  been  a  difference 
of  opinion  as  to  the  admissibiiityy  for  such  purposes,  of  his  subsequent 
declarations.  Shailer  y.  JSumstead,  99  Mass.  112;  Sugden  v.  St. 
Leonards^  1  P.  D.  154;  Woodward  y.  Qotdatone^  11  App.  Cas.  469, 
478,  484,  486. 

In  Shailer  v.  BumstecLd^  upon  the  competency  of  eyidence  offered  to 
show  that  a  will  propounded  for  probate  ^*  was  not  the  act  of  one  pos- 
sessed of  testamentary  capacity,  or  was  obtained  bj'  such  fraud  and 
undue  influence  as  to  subvei-t  the  real  intentions  and  will  of  the  maker,'' 
Mr.  Justice  Colt  said :  '^  The  declarations  of  the  testator  accompanying 
the  act  must  always  be  resorted  to  as  the  most  satisfactory  evidence  to 
sustain  or  defend  the  will  whenever  this  issue  is  presented.  So  it  is 
uniformly  held  that  the  previous  declarations  of  the  testator,  offered  to 
proye  the  mental  facts  involved,  are  competent.  Intention,  purpose, 
mental  peculiarity  and  condition,  are  mainly  ascertainable  through  the 
medium  afforded  bj^  the  power  of  language.  Statements  and  declara- 
tions, when  the  state  of  the  mind  is  the  fact  to  be  shown,  are  therefore 
received  as  mental  acts  or  conduct"    99  Mass.  120. 

In  Sugden  y.  Sl  Xeonards^  which  arose  upon  the  probate  of  the 
lost  will  of  Lord  Chancellor  St.  Leonards,  the  English  Court  of  Appeal 
was  unanimous  in  holding  oral  as  well  as  written  declarations  made  by 
the  testator  before  the  date  of  the  will  to  be  admissible  in  evidence. 
Lord  Chief  Justice  Cockburn  said :  '^  I  entertain  no  doubt  that  prior  in- 
structions, or  a  draft  authenticated  by  the  testator,  or  verbal  declarations 
of  what  he  was  about  to  do,  though  of  course  not  conclusive  eyidence, 
are  yet  legally  admissible  as  secondary  evidence  of  the  contents  of  a 
lost  will."  1  P.  D.  226.  Sir  George  Jessel,  M.  R.,  said :  ''  It  is  not 
strictly  evidence  of  the  contents  of  the  instrument,  it  is  simply  evi- 
dence of  the  intention  of  the  person  who  afterwards  executes  the 
instrument.  It  is  simply  evidence  of  probability,  — no  doubt  of  a  high 
degree  of  probability  in  some  cases,  and  of  a  low  degree*  of  probability 
in  others.  The  cogency  of  the  evidence  depends  yery  much  on  the 
nearness  in  point  of  time  of  the  declaration  of  intention  to  the  period 
of  the  execution  of  the  instrument"  1  P.  D.  242.  Lord  Justice 
Mellish  said:  *^The  declarations  which  are  made  before  the  will  are 
not,  I  apprehend,  to  be  taken  as  evidence  of  the  contents  of  the  will 
which  is  subsequently  made,  —  they  obviously  do  not  prove  it ;  and 
wherever  it  is  material  to  prove  the  state  of  a  person's  mind,  or  what 
was  passing  in  it,  and  what  were  his  intentions,  there  3'ou  may  prove 
what  he  said,  because  that  is  the  only  means  by  which  3'ou  can  find  out 
what  his  intentions  were."     1  P.  D.  251. 

Upon  an  indictment  of  one  Hunter  for  the  murder  of  one  Armstrong 
at  Camden,  the  Court  of  Errors  and  Appeals  of  New  Jersey  unani- 
mously held  that  Armstrong's  oral  declarations  to  his  son  at  Phila- 
delphia, on  the  afternoon  before  the  night  of  the  murder,  as  well  as  a 
letter  written  by  him  at  the  same  time  and  place  to  his  wife,  each 
stating  that  he  was  going  with  Hunter  to  Camden  on  business,  were 
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rightlj  admitted  in  evidence.  Chief  Justice  Beasley  said :  ''  In  the  or- 
dinar}'  course  of  tilings,  it  was  the  usuai  information  that  a  man  about 
leaving  home  would  communicate,  for  the  convenience  of  his  family, 
the  information  of  his  friends,  or  the  regulation  of  his  business.  At 
the  time  it  was  giyen,  such  declarations  could,  in  the  nature  of  things, 
mean  harm  to  no  one ;  he  who  uttered  them  was  bent  on  no  expedition 
of  mischief  or  wrong,  and  the  attitude  of  affairs  at  the  time  entirely 
explodes  the  idea  that  such  utterances  were  intended  to  serve  any  pur- 
pose but  that  for  which  they  were  obviously  designed.  If  it  be  said 
that  such  notice  of  an  intention  of  leaving  home  could  have  been 
given  without  introducing  in  it  the  name  of  Mr.  Hunter,  the  obvious 
answer  to  the  suggestion,  I  think,  is  that  a  reference  to  the  com- 
panion who  is  to  accompany  the  person  leaving  is  as  natural  a  part  of 
the  transaction  as  is  any  other  incident  or  qualit}*  of  it.  If  it  is  legiti- 
mate to  show  by  a  man's  own  declarations  that  he  left  his  home  to  be 
gone  a  week,  or  for  a  certain  destination,  which  seems  incontestable, 
why  may  it  not  be  proved  in  the  same  way  that  a  designated  person 
was  to  bear  him  company?  At  the  time  the  woi*ds  were  uttered  or 
written,  they  imported  no  wrongdoing  to  any  one,  and  the  reference 
to  the  companion  who  was  to  go  with  him  was  nothing  moi*e,  as  matters 
then  stood,  than  an  indication  of  an  additional  circumstance  of  his 
going.  If  it  was  in  the  oi*dinary  train  of  events  for  this  man  to  leave 
word  or  to  state  where  he  was  going,  it  seems  to  me  it  was  equally  so 
for  him  to  say  with  whom  he  was  going."  Hunter  y.  State,  11  Vroom 
(40  N.  J.  Law),  495,  534,  536,  538. 

Upon  principle  and  authority,  therefore,  we  are  of  opinion  that  the 
two  letters  were  competent  evidence  of  the  intention  of  Walters  at 
the  time  of  writing  them,  which  was  a  material  fact  bearing  upon  the 
question  in  controversy ;  and  that  for  the  exclusion  of  these  letters,  as 
well  as  for  the  undue  restriction  of  the  defendants'  challenges,  the  ver« 
diets  must  be  set  aside,  and  a  new  trial  had. 

As  the  verdicts  and  judgments  were  several,  the  writ  of  enx>r  sued 
out  b}'  the  defendants  jointly  was  sui)erfluous,  and  may  be  dismissed 
without  costs ;  and  upon  each  of  the  writs  of  error  sued  out  by  the  de- 
fendants severally  the  order  will  be 

Judgment  revereed^  and  case  remanded  to  the  Circuit  Courts  with 
directions  to  set  aside  the  verdict  and  to  order  a  new  triaL^ 


In  Commonwealth  v.  Tre/ethen^  157  Mass.  180  (1892),  in  giving  a 
new  trial  (on  an  indictment  for  murder),  for  the  rejection  of  evidence, 
the  court  (Field,  C.  J.)  said  :  "The  principal  exception  is  to  the  re- 
fusal of  the  court  to  admit  the  testimony  of  Sarah  L.  Hubert.  The 
exceptions  recite :  '  Sarah  L.  Hubert,  a  witness  called  in  behalf  of  the 
defendant,  testified  that  her  business,  which  she  advertised  in  the 

1  In  re  Barney's  Will,  44  Atl.  Bep  175  (Yt.  1899).  —  Ed. 
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newspapers,  was  that  of  a  trance  mediam ;  that  on  December  22, 1891, 
in  the  forenoon,  after  ten  o'clock,  a  young  woman  called  at  her  place 
of  business  in  Boston  for  consultation.  There  was  sufficient  evidence 
to  go  to  the  jury  of  her  identification  as  Deltena  J.  Davis.  Upon 
objection  being  made  to  the  testimony  of  this  witness,  counsel  for  the 
defendaut  stated  to  the  court,  aside  from  the  jury,  that  they  offered  to 
prove  by  this  witness  that,  at  the  interview  on  December  22,  the  young 
woman  aforesaid  stated  to  the  witness  that  she  was  five  months 
pregnant  with  child,  and  had  come  to  consult  as  to  what  to  do,  and 
added  later  in  the  interview  that  she  was  going  to  drown  herself. 
The  court  refused  to  admit  the  testimony^  and  the  defendants  duly 
excepted.'  .  .  . 

'^  In  the  case  at  bar,  the  evidence  offered  was  that  the  declaration  of 
the  deceased  was  made  the  day  before  her  death,  and  was  made  in  a 
conversation  concerning  her  pregnancy,  which  continued  until  her 
death.  The  declaration,  therefore,  was  not  made  at  a  time  remote 
from  the  time  of  her  death,  and  there  had  been  no  change  of  circum- 
stances which  made  it  inapplicable  to  the  condition  of  the  deceased  at 
the  time  of  her  death.  It  was  clearly  competent  for  the  jurj*  to  find, 
from  the  evidence  recited  in  the  exceptions,  that,  if  Deltena  J.  Davis 
had  an  intention  to  commit  suicide  on  December  22,  she  continued  to 
have  the  same  intention  on  December  28.  If  the  evidence  in  its  nature 
was  admissible,  the  court,  on  the  facts  stated,  could  not  exclude  it  on 
the  ground  that,  from  the  lapse  of  time  or  change  of  circumstances,  it 
had  ceased  to  be  material. 

'^  It  ought  to  be  said  that  there  is  nothing  in. the  exceptions  indicating 
tliat  the  presiding  Judges  refused  to  admit  the  evidence  on  the  ground 
that  it  was  in  their  discretion  to  admit  or  reject  it  They  probably 
considered  the  question  presented  as  settled  b}*^  the  decision  in  this 
court  in  Commonwealth  v.  Felch^  132  Mass.  22.  .  .  . 

^^  It  is  a  question  of  more  difficulty  whether  evidence  of  the  declara- 
tions of  the  deceased  can  be  admitted  to  show  such  an  intention.  The 
argument,  in  short,  is  that  such  evidence  is  hearsay.  It  is  argued  that 
such  declarations  are  not  made  under  tlie  sanction  of  an  oath,  and 
that  there  is  no  opportunity'  to  examine  and  cross-examine  the  person 
making  them,  so  as  to  test  his  sincerity  and  truthfulness,  or  the  accu- 
racy and  completeness  with  which  the  declarations  describe  his  inten- 
tion or  state  of  mind,  and  that,  even  if  such  declarations  would  have 
some  moral  weight  in  the  determination  of  the  issue  before  the  court, 
they  are  not  within  any  of  the  exceptions  to  the  exclusion  of  hearsay 
which  the  common  law  recognizes. 

'^The  counsel  for  the  defendant  concede  that  the  declaration  in  this 
case  is  not,  under  our  decisions,  admissible  as  a  part  of  what  has  been 
called  the  res  geatCB^  although  some  courts  have  admitted  similar 
declarations  on  this  ground,  and  they  also  concede  that,  to  make  a 
declaration  admissible  on  this  ground,  it  must  accompany  an  act 
which  directly  or  indirectly  is  relevant  to  the  issue  to  be  tried,  and 
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must  in  some  way  qualifj*,  explain,  or  characterize  that  act,  and  be  in 
a  legal  sense  a  part  of  it  They  concede  that,  if  this  declaration  is  a 
part  of  the  act  of  visiting  Sarah  L.  Hubei-t,  and  tends  to  show  the 
nature  or  purpose  of  the  visit,  the  fact  of  the  visit  is  not  relevant  to 
the  issue;  that  it  does  not  tend  to  show,  directly  or  indirectly,  that 
the  defendant  killed  the  deceased,  or  that  she  killed  herself;  that,  if 
the  evidence  of  this  declaration  is  admissible,  it  is  on  account  of  the 
nature  of  the  declaration,  and  not  because  it  was  made  at  this  inter- 
view, and  that  if  made  to  anybody  else  under  the  same  circumstances 
it  would  have  the  same  significance.  They  contend  that  the  declara- 
tion is  some  evidence  of  the  state  of  mind  or  intention  of  the  deceased 
at  the  time  she  made  it ;  that  the  intention  which  it  tends  to  prove  is  a 
material  fact,  which,  in  connection  with  other  facts  proved,  tends  to 
support  the  theory  of  suicide ;  and  that  the  state  of  mind  or  intention 
in  the  mind  of  a  person,  when  material,  can  be  proved  by  evidence  of 
his  declarations,  as  well  as  of  his  acts,  particularly  when  that  person 
has  deceased  and  cannot  be  called  as  a  witness,  and  the  declarations 
were  made  before  the  controversy  arose  which  is  the  subject  of  the 
trial. 

^^  The  evidence  that  declarations  were  made  must  of  course  be  of  the 
same  character  as  the  evidence  that  the  acts  were  done ;  that  is,  both 
must  be  proved  by  the  testimony  of  witnesses  under  oath,  and  subject 
to  cross-examination,  and  in  either  case  the  examination  may  extend 
to  all  the  circumstances  which  tend  to  show  the  significance  of  the 
declarations  or  of  the  acts  as  indications  of  the  existing  state  of  mind 
or  intention  of  the  speaker  or  actor. 

^'  The  fundamental  proposition  is,  that  an  intention  in  the  mind  of  a 
person  can  only  be  shown  by  some  external  manifestation,  which  must 
be  some  look  or  appearance  of  the  face  or  body,  or  some  act  or  speech ; 
and  that  proof  of  either  or  all  of  these  for  the  sole  purpose  of  showing 
state  of  mind  or  intention  of  the  person  is  proof  of  a  fact  from  which 
the  state  of  mind  or  intention  may  be  inferred.  ... 

^^  Certainly,  to  confine  the  evidence  to  itcts,  appearance,  or  speech 
which  is  wholly  involuntary,  would  be  impracticable  and  unreasonable, 
for  almost  every  expression  of  thought  or  feeling  can  be  simulated ; 
and  although  evidence  of  the  conscious  voluntary  declarations  of  a 
person  as  indications  of  his  state  of  mind  has  in  it  some  of  the  elements 
of  hearsay,  yet  it  closely  resembles  evidence  of  the  natural  expression 
of  feeling  which  has  always  been  regarded  in  the  law,  not  as  hearsa}*, 
but  as  original  evidence,  1  Greenl.  £v.  §  102 ;  and  when  the  person 
making  the  declarations  is  dead,  such  evidence  is  often  not  only  the 
best,  but  the  only,  evidence  of  what  was  in  his  mind  at  the  time. 

"  On  principle,  therefore,  we  think  it  clear  that,  when  evidence  of  the  \l  -  ^ 
declarations  of  a  person  is  introduced  solely  for  the  purpose  of  showing 
what  the  state  of  mind  or  intention  of  that  person  was  at  Ihc  time  the       {' 
declarations  were  made,  the  declarations  are  to  be  regarded  as  acts       u<. 
from  which  the  state  of  mind  or  intention  may  be  inferred  in  the 
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same  manner  as  from  the  appearance  of  the  person  or  his*behavior, 
or  bis  actions  generally.  In  the  present  case  the  declaration,  evidence 
of  which  was  offered,  contained  nothing  in  the  nature  of  narrative,  and 
was  significant  only  as  showing  the  state  of  mind  or  intention  of  the 
deceased. 

^'  But  it  is  argued  that  this  is  not  the  law,  and  that  it  is  not  competent 
for  this  court  to  change  the  established  rules  of  evidence.  We  have 
been  shown  no  case  exactly  like  the  present,  but  there  are  decisions 
closely  analogous,  and  while  they  are  not  uniform,  j-et  we  think  the 
weight  of  modern  authority  is  in  favor  of  admitting  evidence  like  that 
offered  in  the  present  case  for  the  purpose  stated. 

'^  The  latest  decision  on  the  sqbject  is  Mutual  Ins,  Co,  v.  Hittmorij 

145  U.  S.  285,  and  many  of  the  cases  are  cited  in  the  opinion.  See 
Commonwealth  v.  Fenno,  134  Mass.  217.  See  also  Puryear  v.  Com- 
monwealth^ 9  Cr.  Law  Mag.  788 ;  Blackhum  v.  State^  23  Ohio  St. 

146  ;  Boyd  v.  State^  14  Lea  (Tenn.),  161 ;  Ooersen  v.  Commonwealth^ 
99  Penn.  St.  388 ;  Jumpertz  v.  People^  21  111.  375  ;  JRegina  v.  Jessop^ 
16  Cox  C.  C.  204.  .  .  . 

''The  admission  of  evidence  of  declarations  in  Elmer  v.  Fesaenden^ 
151  Mass.  359,  and  in  actions  involving  the  question  of  domicile,  JTtY- 
bum  v.  Bennett,  3  Met  199,  and  in  the  Bankruptcy  Cases,  Bateman 
V.  Bailey y  5  T.  R.  512,  may  perhaps  be  supported  on  the  ground  that 
the  declarations  were  a  part  of  the  res  gestce  ;  but  if  these  cases  were 
not  decided  on  this  ground,  they  must  be  considered  as  applicable  to 
the  present  case.  .  .  . 

''  Upon  a  re-examination  of  the  question,  we  are  of  opinion  that,  under 
the  circumstances  shown  in  Commonwealth  v.  Fetch,  a  part  of  the 
evidence  should  have  been  admitted  for  the  pur(K>se  of  showing  the 
intention  in  the  mind  of  the  deceased,  and  that  to  this  extent  that 
decision  must  be  overruled. 

"  It  is  not  necessary  in  the  present  case  to  determine  what  limitations 
in  practice,  if  any,  must  be  put  upon  the  admission  of  this  kind  of  evi- 
dence, because  all  the  limitations  exist  which  have  ever  been  suggested 
as  necessary.  The  person  making  the  declaration,  if  one  was  made,  is 
dead ;  she  had  an  opportunity  to  commit  suicide,  and  it  was  compe- 
tent for  the  Jury  to  find  that  she  had  a  motive  to  commit  it ;  and  the 
declaration,  if  made,  was  made  under  circumstances  which  exclude 
any  suspicion  of  an  Intention  to  make  evidence  to  be  used  at  the 
trial.  .  .  • 

"  We  are  of  opinion  that  the  presiding  Judges  erred  in  reftising  to 
receive  this  evidence,  and  that,  for  this  reason,  the  verdict  against 
Trefethen  must  be  set  aside."  *  .  •  . 

1  And  so  Hale  ».  L.  I.  Co.  65  Minn.  678  ;  State  ».  Asbell,  67  Kana.  898.  And  so 
in  Inness  v.  Boston,  etc.  R.  R.,  163  Mass.  488  (1897),  in  tort  for  killing  plaintifTs 
intestate,  there  was  a  question  whether  he  was  on  the  car  as  a  passenger.  In  sustain- 
ing the  plaintirs  exceptions  the  court  (Holmes,  J.)  said:  "At  the  time  of  the  acci- 
dent, no  electric  cars  were  running  because  of  a  snow-storm.    Then  was  testimony  that 
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(K.)  DECLARATIONS  WHICH  ARE  A  PART  OF  SOME  FACT  OR 
TRANSACTION  (r«  gesta)  THAT  IS  ITSELF  ADMISSIBLE. 

Note. 

The  use  of  the  Latin  phrase  res  gesta,  in  order  to  say  that  hearsay  is  sometimes  ad- 
missible on  account  of  the  closeness  of  its  connection  with  an  admissible  fact  or  trans- 
action, seems  to  run  back  for  about  a  hundred  years.  The  plural  form  {res  gesta)  is 
later.  Both  mean  the  same  thing.  Probably  neither  expression  is  a  necessary  or 
really  useful  one ;  and  the  plural  phrase  has  certainly  contributed  to  a  mistaken  im- 
pression that  hearsay  is  always  admissible  if  only  it  be  evidential  without  requiring 
trust  in  the  credit  of  the  declarant.  It  is  accordingly  often  said  that  the  res  gesta  of  a 
fact  are  its  "surrounding  circumstances,"  and  that  a  declaration,  a  verbal  act,  is  as 
good  as  any  other,  when  a  part  of  such  circumstantial  facts.  Such  statements,  how- 
ever, forget  the  real  conception  which  is  at  the  bottom  of  this  Latin  phrase,  and 
overlook  the  significance  of  all  the  exceptions  to  the  hearsay  rule.  Whether  the  law 
ought  to  be  brought  into  the  shape  that  is  intimated  above,  and,  if  so,  how,  —  are 
questions  very  proper  to  be  considered.  But  the  endeavor  to  ascertain  just  what 
our  law  is  and  how  it  came  about  is  the  matter  now  in  hand.  If  a  change  be  desirable, 
it  is  also  desirable  that  it  should  be  made  with  a  clear  understanding  of  the  existing 
scheme. 

This  particular  topic  is  further  perplexed  by  referring  to  it  two  classes  of  cases  (re- 
lating to  agency  and  rape)  that  do  not  belong  here ;  and  also  by  a  mistaken  treatment 


the  street  railway  could  be  seen  from  the  intestate's  house,  and  that  less  than  a  quarter 
of  an  hour  before  the  accident  the  intestate  looked  out  in  the  way  he  always  did  to  see 
if  the  electric  cars  were  there,  and  then  left  in  a  hurry,  saying  that  he  was  going  to 
take  the  train,  as  there  were  no  electric  cars  running.  The  admission  of  this  statement 
was  excepted  to,  but  was  proper.  If  either  his  intent  or  his  belief  that  no  electric  cars 
were  running  was  material,  his  statement  at  a  moment  when  he  had  no  interest  to  make 
evidence  was  admissible  to  show  the  state  of  his  mind,  Avithin  the  established  exception 
to  the  rule  against  hearsay.  Com.  v,  Trefethen,  157  Mass.  180.  Clearly  his  belief, 
especially  when  shown  to  have  been  correct,  was  material,  as  it  would  have  the  tak- 
ing of  the  steam  cars  for  its  natural  consequence,  and  so  would  show  the  probable 
intent  with  which  he  got  upon  them.  His  intent  so  shortly  before  the  act  to  be  inter- 
preted, being  in  accord  with  what  was  to  be  expect-ed  from  his  belief,  also  was  admis- 
sible, and  might  have  been  presumed  to  continue,  as  indeed  it  might  have  been  found 
to  exist  without  direct  evidence." 

Conlrn,  Siebert  v.  The  People,  143  111.  671 ;  compare  8.  c.  82  N.  E.  Rep.  481.  This 
case  was  decided,  irUer  alhy  on  the  authority  of  Com.  v,  Felch,  182  Mass.  222,  which 
had  been  overruled  in  Com.  v.  Trefethen  about  ten  days  before  by  the  court  that  de- 
cided it.  On  being  advised  of  this  fact  afterwards,  the  Illinois  court  (Craig,  J.)  still 
adhered  to  its  opinion.     And  so  Chic.  R.  Co.  v.  Chancellor,  165  111.  438. 

In  Dentield,  Petitioner,  156  Mass.  266  (1892),  it  is  said,  "The  testimony  ...  of 
declarations  of  the  testator,  as  to  his  wishes  and  intentions,  was  rightly  excluded.  His 
intentions  must  be  gathered  from  the  will  itself,  viewed  in  the  light  of  existing  circum- 
stances." In  cases  of  this  class,  cases  of  construction,  the  court  is  considering,  not  so 
much  how  to  prove  intention,  as  what  extrinsic  facts  or  nttemnces  are  available  in  aid 
of  construction.  When,  in  the  well-known  case  of  equivocation,  extrinsic  utterances 
of  intention  are  received  in  aid  of  construction,  thnre  is  a  tacit  assumption  that  they 
are  good  evidence  of  intention.  See  infra,  1020.  Compare  Anglin  t*.  Barlow,  45 
S.  W.  Rep.  827  (Tex.  Civ.  App.  1898).  —  Ed. 
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of  certain  otlier  classes  of  cases  (e.g.  those  relating  to  benkraptcy)  which  are  more 
closely  connected  with  the  subject.     Some  of  these  will  be  added  here. 

1.  Cases  relating  to  Agency. 

Fairlie  v.  Hastings,  10  Yes.  123  (1804).  The  Master  of  the  Rolls  [Sir  Wil- 
liam Grant]  :  **  The  subject  of  this  cause  is  a  loan  of  money  by  the  late  plaintiff,  Maha 
Rajah  Nobkissen  to  the  defendant  [Warren  Hastings].  As  it  is  not  by  bill  in  equity 
that  money  lent  is  to  be  recovered,  it  is  incumbent  upon  the  plaintiflf  to  state,  and  to 
prove,  some  ground  for  coming  into  this  court  for  the  payment,  or  the  means  of  ob- 
taining payment,  of  his  demand.  The  question  of  jurisdiction  must  depend  upon  the 
allegations  of  the  bill,  which  states  that  the  defendant  applied  to  the  (ilaintifT  for  the 
loan  of  three  lacks  of  rupees  upon  the  security  of  the  defendant's  bond ;  that  the  plain- 
tiff agreed  to  advance  that  sum  by  instalments ;  that  a  bond  was  executed,  which  it 
was  agreed  should  remain  with  Caunto  Baboo,  an  agent  of  the  defendant,  until  the 
whole  money  should  be  advanced,  and  then  should  be  delivered  to  the  plaintiff ;  that 
the  money  was  advanced,  but  the  plaintiff  never  received  the  bond  ;  Caunto  Baboo  in 
answer  to  his  repeated  applications  at  length  informing  him  that  it  had  been  delivered 
up  to  the  defendant.  In  support  of  this  statement  the  plaintiff  has  not  read,  and  could 
not  read,  any  part  of  the  answer.  But  the  plaintiff  has  gone  into  evidence  of  declara- 
tions by  Gobindee  Baboo  and  Caunto  Baboo,  and  the  question  is  whether  these  decla- 
rations can  amount  to  proof  of  such  facts  as  are  alleged  by  the  bill.  Upon  that  question 
my  opinion  is,  that  these  declarations  do  not  come  within  the  principle  upon  which 
they  are  supposed  to  be  admissible.  As  a  general  proposition,  what  one  man  says,  not 
upon  oath,  cannot  be  evidence  against  another  man.  The  exception  must  arise  out  of 
some  peculiarity  of  situation,  coupled  with  the  declarations  made  by  one.  An  agent 
I  may  undoubtedly,  within  the  scope  of  his  authority,  bind  his  principal  by  his  agree- 
ment, and  in  many  coses  by  his  acts.  What  the  agent  has  said  may  be  what  consti- 
tutes the  agreement  of  the  principal ;  or  the  representations  or  statements  may  be  the 
foundation  of,  or  the  inducement  to,  the  agreement.  Therefore,  if  writing  is  not  neces- 
sary by  law,  evidence  must  be  admitted  to  prove  the  agent  did  make  that  statement 
or  representation.  So,  with  regard  to  acts  done,  the  words  with  which  those  acts  are 
accompanied  frequently  tend  to  determine  their  quality.  The  party,  therefore,  to  be 
bound  by  the  act,  must  be  affected  by  the  words.  But  except  in  one  or  the  other  of 
those  ways,  I  do  not  know  how  what  is  said  by  an  agent  can  be  evidence  against  his 
principal.  The  mere  assertion  of  a  fact  cannot  amount  to  proof  of  it.,  though  it  may 
have  some  relation  to  the  business  in  which  the  person  making  that  assertion  was  em- 
ployed as  agent.  For  instance,  if  it  was  a  material  fact  that  there  was  the  bond  of  the 
defendant  in  the  hands  of  Caunto  Baboo,  that  fact  would  not  be  proved  by  the  assertion 
that  Gobindee  Baboo,  supposing  him  an  agent,  had  said  there  was ;  for  that  is  no  fact, 
that  is,  no  part  of  any  agreement  which  Gobindee  Baboo  is  making,  or  of  any  statement 
he  is  making,  as  iuducemeot  to  an  agreement.  It  is  mere  narration,  communication 
to  the  witness  in  the  course  of  conversation,  and  therefore  could  not  be  evidence  of  the 
existence  of  the  fact."  The  bill  was  dismissed.  And  so  White  v.  Miller,  71  N.  Y. 
pp.  134-138;  Ballard  v.  Beveridge,  61  N.  Y.  Sup.  195  (1897)  ;  Buffum  p.  York 
Co.,  56  N.  E.  Rep.  598  (Mass.  1900) ;  Lane  Ins.  Co.  v,  Callahan,  68  Minn.  277 ; 
La  Abra  Co.  v.  U.  S.,  175  U.  S.  423,  498. 

United  States  v.  Gooding,  12  Wheat.  460  (1827).  [For  this  case,  see  suiyra, 
118.] 

Texas,  etc.  Ry.  Co.  v.  Lester,  75  Tex.  56  (1889).  Henry,  J.,  Associate. 
"  This  suit  was  brought  by  appellee  to  recover  damages  for  the  death  of  her  son,  who, 
while  acting  as  a  locomotive  engineer  for  defendant,  was  killed  by  being  crushed  under 
some  of  the  cars  of  the  train  thnt  he  was  on.  The  petition  charges  and  the  evidence 
establishes  that  the  road-bed  at  the  point  where  the  iiijury  occurred  was  worn  and 
weak,  and  that  the  track  was  out  of  line  and  so  spread  that  the  engine  and  cars  rolled 
off  of  it  and  on  to  the  son  of  plaintiff.    The  case  was  tried  with  a  jury,  who  rendered  a 
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▼erdict  for  plaintiff  for  forty-two  handred  doUam.  .  .  .  A  witness  for  plaintiff,  orer  the 
objection  of  defendant,  testified  that  about  one  o'clock  P.  M.  on  the  day  of  the  accident 
•—which  was  about  half  after  one  o'clock  p.  m.  ^ while  witness  was  present  when  the 
section  men  were  at  work  on  the  section  where  the  accident  occurred,  the  track-walker 
came  up,  and  the  section  boss,  or  some  of  his  men,  asked  him  how  things  were  down 
below.  He  said,  *  All  right,  except  the  track  is  spread  over  beyond  Rush.  You  had 
better  look  after  it/  The  reply  had  reference  to  the  place  where  the  accident  oc- 
curred. The  admission  of  this  eridence  is  assigned  as  error,  and  it  is  contended  it 
was  inadmissible  because  it  was  the  declaration  of  a  third  party,  and  hearsay.  The 
evidence  clearly  indicates  that  the  statement  was  made  by  a  servant  of  defendant, 
whose  duty  it  was  to  ascertain  the  condition  of  the  track  and  report  it  to  other 
servants  whose  duty  it  was  to  repair  it.  The  statement  was  part  of  the  res  gestoe  and 
admissible." 

"  The  rule  which  says  that  a  man  shall  be  chaif^ble  with  the  acts  and  declarations 
of  his  agent  or  fellow-conspirator  is  not  a  rule  of  evidence;  and  when  in  stating  and 
applying  this  rule  it  is  said  that  the  agent's  declaration  must  have  been  made  in  snd 
about  his  principal's  business,  while  actually  engaged  in  it,  and  as  a  part  of  the  res  gestce, 
—  or  again,  when  it  is  said  of  a  conspirator's  declaration,  offered  against  his  fellow- 
conspirator,  that  it  must  have  been  made  while  he  was  actually  engaged  in  the  common 
enterprise,  about  the  affairs  of  it,  and  as  a  part  of  the  res  gestce,  — the  Latin  phrase  adds 
nothing;  it  is  used  as  a  compact  expression  for  the  business,  as  regards  which  the  law 
for  certain  purposes  identifies  the  two  conspirators  or  the  principal  and  agent.  In  such 
cases,  evidently,  the  declaration  may  be  about  a  \y9st  fact  as  well  as  a  present  one,  so 
long  as  it  comes  up  to  the  above-named  requirements."  — 15  Am.  Law  Kev.  80. 

2.  Cases  relating  to  Rape. 

Reo.  17.  GuTTRiDGE  et  al.,  9  C.  &  P.  471  (1840).  Rape.  The  prisoner  Fellowes 
was  indicted  for  having  ravished  Ellen  ConoUy;  the  other  three  prisoners  being 
charged  as  principals  in  the  second  degree.  ...  On  the  part  of  the  prosecution  it 
was  proposed  to  ask  Mrs.  Hannah  Crofts  whether  Ellen  ConoUy  did  not  CQXQplain  to 
her  the  next  day.  Godson,  for  the  prisonersnTs'iISmiB  Itnrt'that  cannot  belSFed. 
!l!>icrence  of  receiit  complaint  is  received  to  confirm  the  evidence  of  the  prosecutrix, 
but  as  she  is  away  her  evidence  is  not  before  the  jury  to  be  confirmed.  .  .  .  Parke,  Bi|^ 
I  think  the  safest  course  will  be  to  reject  the  evidence,  as  it  is  not  part  of  the  res  gestos} 
but  merely  confirmatory  evidence. 

State  v.  Kinney,  44  Conn.  153  (1876).  Indictment  for  rape.  .  .  .  Upon  the 
trial  of  the  case,  after  the  person  upon  whom  the  alleged  rape  was  committed  had  been 
sworn  as  a  witness,  and  testified  to  the  principal  facts  in  the  case,  and  after  the  coun- 
sel for  the  prisoner  had  cross-examined  her  and  asked  her  many  questions  relative  to 
the  principal  facts  charged  in  the  indictment,  some  of  which  tended  to  discredit  her 
evidence,  but  before  any  attempt  on  his  part  to  discredit  her  testimony  otherwise  than  \ 
by  such  cross-examination,  the  Attorney  for  the  State  offered  Richard  W.  Preece  and 
George  S.  Pratt  as  witnesses  to  prove  that  she  had  previously,  and  soon  after  the  as- 
sault charged  upon  her,  told  them  the  same  story  she  had  now  testified  to  in  court, 
with  the  particulars  of  the  alleged  crime  as  related  to  them  by  her.  To  the  admission 
of  this  testimony  the  prisoner  objected,  but  the  Judge  admitted  it.  The  jury  rendered 
a  verdict  of  guilty,  and  the  defendant  moved  for  a  new  trial  for  error  in  this  ruling  of 
the  court.  .  .  .  Park,  C.  J.  We  think  the  case  of  State  p.  De  Wolf,  8  Conn.  93, 
decisive  of  the  present  question.  ...  It  is  claimed  by  the  defendant  that  it  does  not 
appear  that  the  particulars  of  the  main  transaction  as  told  to  the  witness  out  of  court 
were  admitted  in  evidence,  but  only  a  general  statement  of  an  attempt  to  commit  a 
Tape.  But  we  do  not  so  understand  the  case.  The  counsel  for  the  accused  in  their 
argument  before  the  Court  of  Errors  did  not  so  understand  it  They  objected  only  to 
the  particulars  attending  the  main  transaction  communicated  by  the  prosecutrix  to  the 
witness.    They  admitted  that  the  witness  might  state  in  a  general  way  that  she  com- 
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plained  to  her  of  an  attempted  rape  upon  her  person.  The  law  so  far  was  too  well 
settled  for  controversy.  Since  the  time  of  Lord  Hale  it  has  never  been  questioned  by 
courts  in  England  or  in  this  country.  Indeed,  unless  complaint  is  found  to  have  been 
made  by  a  prosecutrix  in  a  given  case,  the  want  of  it  weighs  heavily  against  the  prose- 
cution, and  \ji  favor  of  the  accused,  unless  satisfactorily  explained.  Furthermore,  the 
cose  finds  that  the  court  permitted  the  witness  to  state  that  the  complainant  told  her 
the  same  story  which  she  had  told  in  court  In  court  she  had  told  ail  the  particulars 
attending  the  main  charge,  and  she  had  been  cross-examined  at  length  upon  the  details. 
The  witness  therefore  was  permitted  to  state,  not  only  that  complaint  had  been  made 
to  her,  but  all  the  particulars  with  regard  to  it,  in  the  same  manner  that  they  had 
been  stated  in  court  This  is  too  plain  for  controversy.  We  are  aware  that  the  de- 
cision in  this  case  goes  farther  than  the  courts  have  gone  in  England,  and  in  most  of 
the  States  in  this  country,  but  still  we  think  the  rule  adopted  in  this  case  is  more  con- 
ducive to  the  ascertainment  of  tnith  than  the  rule  elsewhere  established.  .  .  .  The 
State  of  Ohio  has  adopted  the  same  rule  of  evidence,  as  will  appear  from  a  number  of 
decisions  in  that  State.  Johnson  v.  The  State,  17  Ohio,  595 ;  Laughlin  v.  The  State, 
18  Ohio,  101 ;  McConibs  v.  The  State,  8  Ohio  St  646.  The  leading  case  holding 
the  contrary  doctrine  is  that  of  Rex  o.  Clarke,  2  Stark.  N.  P.  Gas.  242.  But  the  pro- 
priety of  the  ruling  in  that  case  is  doubted  by  Mr.  Starkie  in  his  work  on  Evidence, 
2  Stark.  Ev.  700,  note  a.  And  in  Kegina  v.  Walker,  2  Mood.  &  Rob.  212,  Baron  Parke 
said,  in  reference  to  the  nile  established  in  Rex  v.  Clarke :  "  The  sense  of  the  thing 
certainly  is,  that  the  jury  should  in  the  first  instance  know  the  nature  of  the  complaint 
made  by  the  prosecutrix,  and  all  that  she  then  said ;  but  for  reasons  which  I  never 
could  understand,  the  nsago  has  obtained  that  the  prosecutrix's  counsel  should  only 
inquire  generally  whether  a  complaint  was  made  by  the  prosecutrix  of  the  prisoner's 
conduct  towards  her,  leaving  the  counsel  of  the  latter  to  bring  before  the  jury  the  par- 
ticulars of  that  complaint  by  cross-examination."  Thus  we  see  that  the  propriety  of 
the  rule  of  Bex  v.  Clarke  has  been  doubted  by  high  authority  in  England.  We  do  not 
advise  a  new  trial.  In  this  opinion  the  other  judges  concurred.  [And  so  in  Connecti- 
cut (Benton  v.  Starr,  58  Conn.  283,  1890),  iu  bastardy  cases,  as  to  the  declarations  of 
the  woman  in  travail.  Compare  Harty  v.  Malloy,  67  Conn.  887 ;  contra.  State  v, 
Spencer,  75  N.  W.  Rep.  893  (Minn.  1896).] 

In  R.  V.  LiLLTMAN,  [1896]  2  Q.  B.  167,  after  full  consideration,  the  English  Court 
for  Crown  Cases  Reserved  (Hawkins,  J.)  held :  **  In  the  result,  our  judgment  is  that 
the  whole  statement  of  a  woman  containing  her  alleged  complaint  should,  so  far  as  it 
relates  to  the  charge  against  the  accused,  be  submitted  to  the  jury  as  a  part  of  the  case 
for  the  prosecution,  and  that  the  evidence  in  this  case  was  therefore  properly  admitted." 
Contra,  Barnett  v.  State,  83  AU.  40  (1887) ;  State  v.  Sargent,  32  Oreg.  110  ;  Williams 
V.  State,  50  S.  W.  Rep.  517  (Ark.  1899).  Compare  Com.  v.  Philliin,  162  Mass.  504  ; 
Com.  V.  Cleary,  172  Mass.  175. 

CoH.  V.  Cleary,  172  Mass.  175  (1898).  Holmes,  J.  "These  are  indictments  for 
unlawfully  abusing  a  female  child  under  the  age  of  sixteen  years.  St.  1893,  c  466, 
§  2.  They  come  here  on  exceptions  to  evidence  that  the  child  '  made  complaint 
to  her  [mother]  the  next  morning  after  the  occurrence  as  to  what  had  been  done  to 
her  by  the  defendants  the  night  before.'  It  does  not  appear  that  more  was  admitted 
than  the  fact  that  the  child  made  complaint,  with  sufficient  to  identify  the  subject 
matter,  and  therefore  it  is  not  necessary  to  consider  whether  the  whole  statement 
would  have  been  admissible  if  offered,  as  the  District  Attorney  asks  us  to  decide. 
The  only  question  argued  for  the  defendants  is  whether  the  statement  appears,  as 
matter  of  law,  to  have  been  too  remote  in  point  of  time  to  be  admissible.  It  is  not 
argued  that  the  common  law  in  cases  of  rape  does  not  apply.  See  Com.  v.  Roosnell, 
143  Mass.  32 ;  Com.  v.  Hackett,  170  Mass.  194, 196. 

'*  The  rule  that  in  trials  for  rape  the  government  may  or  must  prove  that  the  woman 
concerned  made  complaint  soon  after  the  commission  of  the  offence  is  a  perverted  sur- 
vival of  the  ancient  requirement  that  she  should  make  hue  and  cry  as  a  preliminary 
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to  bringing  her  appeal.    Glanville,  XIV.  6  ;  Bract,  fol.  147  a;  Fleta,  I.  c.  25,  §  14  ; 
St.  4  £dw.  I.  St.  2.     Appeals  became  obsolete  and  left  rape  to  be  dealt  with  by  indict- 
ment before  the  deyelopment  of  the  modem  law  of  evidence.    Lord  Hale,  after  stating 
the  old  law  as  to  appeals^  quoting  Bracton,  went  on  to  deal  with  the  evidence  npon 
an  indictment  for  ra|>e.    Having  stated  that  the  party  ravished  might  give  evidence 
npon  oath,  the  value  of  which  would  be  affected  by  corroborative  facts,  he  recurred  to 
the  matter  of  fresh  complaint,  and  said  that  if  she  '  presently  discovered  the  offence, 
made  pursuit  after  the  offender,*  etc.,  '  these  and  the  like  are  concuning  evidences  to 
give  greater  probability  to  her  testimony.'    1  Hale  P.  C.  632,  633.     Obviously  this 
was  suggested  by  and  merely  echoed  the  requirement  in  appeals,  but  it  gave  that  re- 
quirement a  more  or  less  new  turn.     If  it  means  what  it  has  been  taken  to  mean,  that 
the  government  can  prove  fresh  complaint  as  itart  of  its  original  case,  it  cannot  be 
justified  by  the  general  principles  of  evidence  which  now  prevail.     In  general,  yon  i 
cannot  corroborate  the  testimony  of  a  witness  by  proof  that  he  has  said  the  same  thing  I 
before,  when  not  under  oath.     But  Lord  Hale's  statement  of  the  law  has  survived  as  1 
an  arbitrary  rule  in  the  particular  case,  notwithstanding  the  later  developed  principles  \ 
of  evidence,  and,  although  nowadays  recognized  as  an  exception  attempted  to  be  forti-  \ 
fied  by  exceptional  reasons,  still  is  put  upon  the  ground  upon  which  it  was  placed  by    \ 
his  wonls.    The  evidence  is  not  admitted  as  a  part  of  the  res  gesta,  or  as  evidence  of  the 
truth  of  the  things  alleged,  or  solely  for  the  purix>se  of  disproving  consent,  but  for  the 
more  general  purpose  of  confirming  the  testimony  of  thH  ravished  woman.     The  Queen 
V.  Ullyman,   [1896]  2  Q.  B.  167,  170,  177  ;  3  Russ.  Crimes  (6th  ed.),  387.     (See 
Greaves*s  note  m) ;   State  v,  Kinney,  44  Conn.  153,  155;  Haynes  v.  Com.,  28  Gratt. 
942,  947,  948;  Hombeck  r.  State,  35  Ohio  St.  277,  280;  People  v.  O'SuUivan,  104  N.  Y. 
481,  486 ;  14  Am.  Law  Rev.  880,  838;  Greenl.  £v.  §  213;  1  McClain,  Crim.  Law, 
§§  455,  456. 

"It  follows  that  the  complaint  could  not  be  rejected  becanse  it  was  no  part  of  the 
res  gesta,  or  because  under  our  statute  the  child  was  too  young  to  consent.  The  former 
point  was  argued  by  both  sides,  seemingly  under  the  mistaken  notion  that  the  com- 
plaint is  substantive  evidence  of  the  facts  charged.  The  test  is  whether,  according  to 
the  principles  of  the  exception,  her  having  made  the  complaint  tends  to  corroborate 
testimony  given  by  the  child  at  the  trial.  It  does  not  appear  whether  the  child  testi- 
fied or  not,  but  it  would  seem  that  she  did,  and,  on  the  bill  of  exceptions,  it  must  be 
assumed  that  she  did.  The  only  question  open,  therefore,  is  whether  it  can  be  said, 
as  matter  of  law,  that  the  complaint  was  made  too  late.  This  depends  upon  a 
preliminary  finding  by  the  judge.  Com.  v.  Bond,  170  Mass.  41,  43.  We  cannot 
say  that  the  admission  of  the  evidence  was  not  justified.  The  alleged  rape  was 
between  nine  and  ten  o'clock  in  the  evening.  The  girl  was  not  out  of  the  alleged 
ravisher's  company  until  half- past  ten,  when  she  entered  a  friend's  house,  crying, 
excited  and  frightened.  The  friend  took  her  to  her  home  at  twelve.  She  was  still 
frightened  and  trembling,  and  her  mother  put  her  to  bed.  She  made  the  complaint  the 
next  morning.  It  might  have  been  found  on  this  evidence  that  she  was  not  in  a  con- 
dirion  to  speak  until  she  had  rested,  and  that  she  was  dealt  with  accordingly.  Hill  v. 
State,  5  Lea,  725,  732 ;  State  v.  Knapp,  45  N.  H.  148,  155. 

"  Some  cases  have  cut  free  from  the  original  ground,  and  intimate  that  lapse  of  time 
before  making  complaint  goes  only  to  its  weight,  not  to  its  competency.  State  v. 
Mulkem,  85  Maine,  106;  State  v.  Niles,  47  Yt.  82,  86.  But  it  is  not  necessary  to 
lay  down  so  broad  a  rule.  In  extreme  cases  the  evidence  has  been  ruled  out.  Pt'ople 
V.  O'Sullivan,  104  N.  Y.  481,  490."  Exceptions  overruled.  [See  the  discus.sion  in  14 
Am.  I^aw  Rev.  830  seq.  And  see  Tr^  Ancien  Coutumier  de  Nm^mandie^  Cap.  L.,  Dt 
puellis  {drea  beginning  of  thirteenth  century).  In  a  valuable  case,  Haynes  v.  Com., 
28  Grat.  942,  it  was  held  that  the  peculiar  doctrine  of  the  rape  cases  does  not  extend 
to  other  crimes  of  force.     Compare  Stephen,  Dig.  £v.  art.  8.] 

8.  Cases  relating  to  Bankruptcy. 

In  some  of  these  very  loose  dicta  occur,  which  have  confused  the  subject  when  re- 
peated in  other  cases  of  a  different  character.    For  some  explanations  as  to  these  cases 
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Bee  15  Am.  Law  Rev.  15  et  ieq.  It  will  be  observed  that  in  the  endeavor  to  prove  acts 
of  bankruptcy  consisting  of  the  doing  of  certain  acts  with  the  iotention  to  delay  a 
creditor,  such  as  beginning  to  "keep  house,"  departing  the  realm  and  remaining  ab- 
sent, declarations  of  the  bankrupt  before  or  at  the  time  of  the  act  have  sometimes  been 
wrongly  conceived  of  as  admissions  (Parks,  B.,  in  Goole  v.  Braham,  8  Ex.  188),  and 
sometimes  treated  as  declarations  accompanying  an  act.  In  some  cases  it  is  important 
to  remember  the  continuous  nature  of  the  act ;  in  others,  the  continuous  nature  of  the 
intention,  whereby  intention  at  one  time  becomes  evidential  of  intention  at  another. 

Ambrose  et  al.,  Assignees,  v.  Glendon,  Gas.  t.  Hardwicke,  267  (1786.  .  .  .  An- 
other witness,  in  proving  the  bankruptcy,  was  relating  what  had  been  said  by  the  bank« 
rupt  at  different  times  about  his  bad  circumstances  and  fears  of  being  arrested.  Ix>KD 
Hardwicke.  It  is  not  usual  to  allow  such  evidence  unless  when  it  is  concomitant 
with  facts,  as  what  the  bankrupt  says  when  he  is  removing  his  books,  or  his  goods,  etc, 
but  not  else. 

RoBsoN  et  al,f  Assignees  of  Blaket,  r.  Kemp  et  al,,  4  Esp.  233  (1802).  Assump- 
sit by  the  assignees  of  Blakey,  a  bankrupt,  for  money  had  and  received  by  the  defend- 
ant, subsequent  to  an  act  of  bankruptcy  committed  by  him.  This  money  was  the 
produce  of  a  cargo  of  coals,  which  had  been  sold  by  and  paid  over  to  the  defendant  aa 
f&ctor  by  the  purchaser.  The  plaintiff  attempted  to  prove  an  act  of  bankruptcy  com- 
mitted on  the  12th  of  October,  1801.  The  act  of  bankruptcy  relied  on  was  the  ezecn- 
tiou  of  a  fraudulent  assignment,  by  deed,  of  a  ship  by  the  bankrupt  to  his  sou.  A 
witness  was  called  to  give  evidence  of  a  conversation  between  the  father  and  his  son 
respecting  the  transaction,  in  order  to  prove  the  fraud  ;  but  it  appeared  to  have  taken 
place  after  the  execution  of  the  deed.  This  was  objected  to :  That  the  fraudulent  as- 
signment by  deed  being  an  act  of  bankruptcy,  it  was  making  the  declarations  of  the 
banknipt  himself  evidence  to  establish  an  act  of  bankruptcy  by  proving  the  deed 
fraudulent. 

Lord  Ellenborough  said  :  Where  the  declaration  of  the  bankrupt  is  part  of  the 
res  gesta,  though  it  may  show  the  intention  of  the  act,  and  thereby  constitute  an  act  of 
bankruptcy,  it  may  be  evidence  (as  is  the  common  case  of  a  bankrupt  going  out  of  the 
way  to  avoid  an  arrest,  in  which  his  declarations,  as  to  the  view  with  which  he  ab- 
sented himself,  are  certainly  jBvidence) ;  so,  if  the  declarations  of  the  bankrupt  have 
been  before  the  act,  they  may  show  with  what  intention  it  was  done  ;  and  it  would  be 
evidence.  But  declarations  and  conversations  taking  place  subsequent  to  the  execu- 
tion of  the  deed  and  the  commission  of  the  act,  which  constitute  an  act  of  bankruptcyy 
1  think  are  not  admissible.     [And  so  Marsh  ei  al,  v.  Meager,  I  Starkie,  852  (1816).] 

Rawson  V,  Haioh,  9  J.  B.  Moore,  217  (1824).  This  was  an  action  of  assumpsit,  and 
brought  by  the  assignees  of  Wilkinson,  a  bankrupt,  for  goods  sold  and  delivered  to 
John  Haigh,  the  defendant's  testator,  in  his  lifetime,  by  Wilkinson  before  he  became 
a  bankrupt.  The  defendants  pleaded  the  general  issue.  At  the  tiial,  before  liord 
Gliief  Justice  Gifford,  at  Guildhall,  at  the  sittings  in  the  last  term,  no  notice  having 
been  given  of  the  defendants'  intention  to  dispute  the  trading,  petitioning  creditor's 
debt,  or  act  of  bankruptcy ;  the  plaintiffs*  evidence  commenced  by  putting  in  the  com- 
mission and  proceedings  against  Wilkinson,  by  which  the  trading  was  substantiated ; 
—  but  for  the  defendant  it  was  insisted  that  there  was  no  sufficient  proof  of  the  act  of 
Wnkruptcy  on  the  face  of  these  proceedings.  The  commission  of  banknipt  bore  date 
on  the  6th  September,  1822,  and  the  defiosition  as  to  the  fl<jt  of  bankruptcy  was  dated 
on  the  17th  of  that  month,  and  was  made  by  one  William  Llewellyn,  which,  after  set- 
ting out  the  examinant's  knowledge  of  the  bankrupt,  and  proving  his  trading  for  the 
space  of  four  years  immediately  antecedent  to  the  commission,  stated,  that  on  the  2d 
July,  1822,  Wilkinson  had  a  meeting  with  the  examinant,  relative  to  some  accounts  in 
which  Wilkinson  had,  as  the  examinant  understood  and  believed,  an  interest ;  and  that 
at  such  meeting  an  appointment  was  made  for  the  following  morning,  at  eleven  o'clock, 
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when  the  accounts  were  to  be  produced,  and  the  business  relating  thereto  finished. 
That  on  the  morning  of  the  8d  July,  the  examinant  went  to  Wilkinson's  lodgings, 
where  the  appointment  was  to  be  kept,  when  instead  of  meeting  with  him  he  recoiled 
from  William  Wilkinson,  his  brother,  the  following  note :  *'  My  dear  Sir,  —  You  will 
be  naturally  surprised  to  hear  of  my  departure,  but  a  letter  from  Paris  on  urgent  busi- 
ness is  the  cause.  I  shall  be  back,  I  hope,  in  ten  days ;  in  the  mean  time  I  shall  make 
proposals  to  your  son*s  creditors,  and  trust  on  my  return  to  find  all  settled.  Fray  do 
not  leave  town  until  you  hear  from  me  from  Calais.  Yours  sincerely,  Richard  Wilkin- 
son. William  Llewellyn,  Esq.  I  will  write  immediately  to  Messrs.  R.  &  S.  at  Bristol, 
so  do  not  feel  uneasy  about  them,  or  any  of  your  son's  friends.  My  brother  will  de- 
liver you  your  account  current  with  your  son."  That  two  or  three  days  afterwards 
the  examinant  received  the  following  letter  from  Wilkinson  :  ''Calais,  4th  July,  1822. 
My  dear  Sir,  —  My  brother  will  show  the  letters  I  have  written  for  Bristol  and  York- 
shire ;  I  hope  you  will  approve  of  them ;  if  you  could  accompany  him  in  the  rounds 
he  is  going  to  make,  you  would,  I  am  sure,  contribute  to  get  the  business  settled  a 
moment  the  sooner,  and  then  your  ac<;ount  current  can  be  arranged  in  two  hours  be- 
tween us.  I  am  so  much  tired  with  writing,  that  I  can  hardly  keep  my  head  up,  so 
you  must  excuse  brevity,  particularly  as  I  have  to  go  off  to-night  for  Paris.  Believe 
me,  yours  very  sincerely,  Richard  Wilkinson.  To  William  Llewellyn,  Esq.,  London." 
The  examinant  then  dejtosed  to  the  signature  of  Wilkinson  to  the  following  letter: 
"  Paris,  2d  August,  1822.  Gentlemen,  — As  some  of  Mr.  W.  B.  Llewellyn's  creditors 
have  threatened  to  make  me  solely  responsible,  I  am  under  the  necessity  of  remaining 
in  France,  apprehensive  that  some  lawsuit,  or  even  arrest,  may  be  instituted  against 
me ;  and  I  trust,  gentlemen,  you  will  have  no  objection  to  grant  me  a  meeting,  being 
perfectly  convinced  that  a  personal  interview  will  do  more  towards  the  settling  of  Mr. 
Llewellyn's  concerns,  than  can  be  done  by  correspondence.  As  my  brother  will  most 
likely  leave  London  for  France  before  your  answer  can  reach  him,  I  will  feel  obliged  in 
your  addressing  me  to  the  care  of  Messrs.  Galignani,  Rue  Vivienne,  Paris.  I  res{)ect- 
fully  remain.  Gentlemen,  your  obedient  humble  servant,  Richard  Wilkinson.  To 
Messrs.  W.  and  J.  B.  Sedgwick,  Skipton,  near  Yorkshire."  The  examinant  concluded 
his  deposition  by  stating  his  belief  that  Wilkinson  did  not  attend  the  appointment,  in 
consequence  of  his  apprehension  that  a  writ  had  been  or  was  about  to  be  issued  against 
him.  His  Lordship  left  it  to  the  jury  to  say,  whether,  under  the  circumstances,  Wil- 
kinson had  committed  an  act  of  bankruptcy  by  departing  the  realm,  with  an  intent  to 
defraud  or  delay  his  creditors  :  and  they  having  found  in  the  affirmative,  a  verdict  was 
accordingly  entered  for  the  plaintiffs  for  £25,  the  amount  of  the  goods  delivered,  but 
his  Lordship  reserved  the  defendants  liberty  to  move  to  set  it  aside,  and  that  a  nonsuit 
might  be  entered  instead  thereof,  in  case  the  court  should  be  of  opinion  that  there  was 
not  sufficient  evidence  in  the  de])osition  and  letters  written  by  Wilkinson  to  establish 
an  act  of  bankruptcy. 

Mr.  Serjeant  Vaugkan  having  in  the  last  term  accordingly  obtained  a  rule  nisi, 
...  on  Mr.  Serjeunt  PelVa  l>eiug  now  about  to  show  cause,  the  court  called  on  Mr, 
Serjeant  Vaughan  to  support  his  rule.  .  .  . 

Lord  Chief  Justice  Best.  My  Lord  Gifford,  who  tried  this  cause,  reserved  this 
question  for  our  consideration,  viz.,  whether  there  was  sufficient  evidence  contained  in 
the  deposition  of  Llewellyn,  and  letters  written  by  Wilkinson,  to  establish  an  act  of 
bankruptcy  by  the  latter  ;  and  it  now  a])pear8,  from  his  Lordship's  re[>ort,  that  it  was 
so  left  by  him  to  the  jury  ;  if  so,  the  only  point  for  us  to  determine  is,  whether  suffi- 
cient evidence  was  adduced,  on  which  the  jury  were  warranted  in  finding  that  he  had 
committed  an  act  of  bankruptcy  ;  if  there  was  not,  we  must  send  the  case  down  again 
for  a  second  trial.  But  an  application  has  been  made  for  a  nonsuit.  Now  the  words 
of  the  Statute  13  Eliz.  c.  7,  s.  1,  are  "  If  any  merchant  or  other  person,  using  or  exercis- 
ing the  trade  of  merchandise'-,  shall  depart  the  realm,  or  otherwise  absent  himself,  to  the 
intent  or  purpose  to  defraud  or  hinder  any  of  his  creditors  of  the  just  debt  of  such 
creditors,  he  shall  be  reputed,  deemed,  and  taken  for  a  bankrupt."  As  to  whether  a 
person  departing  this  realm  and  going  abroad  with  one  intention  and  afterwards  re- 
maining there  with  another,  viz.  to  defraud  or  delay  his  creditorsi  would  constitate  an 


648  EAWSON  V.  HAIGH.  [CHAP.  U. 

act  of  bankruptcy,  it  is  not  necessary  for  ns  now  to  determine,  as  I  am  clearly  of  opin- 
ion, on  the  evidence  before  us,  that  the  jury  were  not  only  warranted  but  perfectly 
right  in  finding  that  Wilkinson  departed  the  realm  with  an  intent  to  delay  his  creditors. 
There  is  sufficient  proof  of  that  fact  to  be  gathered  from  the  letters,  if  taken  collectively. 
The  letter  of  the  3d  July,  which  he  left  at  his  lodgings  at  the  time  of  his  departure,  and 
which  was  given  by  his  brother  to  the  person  to  whom  it  was  addressed,  and  whom  he 
had  appointed  to  meet  relative  to  some  accounts,  in  which  Wilkinson  had  an  interest, 
and  in  which,  after  speaking  of  his  sudden  departure,  he  states,  **  In  the  mean  time  I 
shall  make  proposals  to  your  son's  creditors*"  and  adds  by  way  of  postscript,  "  I  will 
write  immediately  to  Messrs.  R.  and  S.  at  Bristol,  so  do  not  feel  uneasy  about  them  or 
any  of  your  son's  friends."    This  letter  of  itself  was  sufficient  to  raise  a  suspicion  in  the 
minds  of  the  jury  as  to  Wilkinson's  intent  at  the  time  he  wrote  it,  and  that  his  journey 
to  Paris  was  made  for  the  purpose  of  delaying  his  creditors.     But  in  the  second  letter 
from  Calais,  dated  on  the  following  day,  and  addressed  to  the  same  person,  he  says, 
"If  you  could  accompany  my  brother  in  the  rounds  which  he  is  going  to  make,  you 
would  contribute  to  get  the  business  settled  a  moment  the  sooner,  and  then  your  account 
current  can  be  arranged  in  two  hours  between  us."    This  letter  clearly  shows  that  Wil- 
kinson was,  at  the  time  of  his  departure,  embarrassed  in  his  circumstances,  and  that  he 
left  the  country,  fearing  his  creditors  might  act  with  hostility  towards  him.    The  third 
letter,  dated  at  Paris,  on  the  2d  August  following,  and  addressed  to  Messrs.  Sedgwick, 
contains  the  following  sentence:  *'As  some  of  Mr.  W.  B.  Llewellyn's  creditors  have 
threatened  to  make  me  solely  responsible,  I  am  under  the  necessity  of  remaining  in 
France,  apprehensive  that  some  lawsuit,  or  even  arrest,  may  be  instituted  against  me, 
and  which  would  ruin  all  my  hopes  and  expectations  for  hereafter."    Now,  if  these 
letters  are  coupled  with  the  facts  of  his  sudden  departure,  and  his  making  an  apology 
for  so  doing  to  the  person  whom  he  had  appointed  to  meet,  and  afterwards  writing  to 
him  and  to  third  persons,  stating  that  he  was  under  the  necessity  of  remaining  in 
France,  without  saying  in  what  part  of  that  country  he  was  to  be  found,  was  there 
not  sufficient  evidence  to  warrant  a  jury  in  finding  that  he  went  abix>ad  to  avoid  his 
creditore  ?  and  if  so,  it  clearly  amounted  to  an  act  of  bankruptcy.     It  has,  however, 
been  contended  by  my  Brother  Yaughan  that  the  two  letters  written  by  Wilkinson 
from  Calais  and  Paris  were  not  admissible  in  evidence,  as  they  were  written  subse- 
quently to  his  departing  this  kingdom ;  but  I  am  clearly  of  opinion  that  they  were 
properly  received.     Besides,  no  objection  was  made  as  to  their  admissibility  at  the  trial, 
and  if  there  had  been,  I  feel  no  difficulty  in  saying  that  my  Lord  Gilford  would  have 
overruled  it.     Wilkinson's  going  abroad  was  of  itself  an  equivocal  act,  and  requiring 
explanation,  and  if  so,  we  must  endeavor  to  discover  the  motive  with  which  it  was 
accompanied,  and  this  is  generally,  if  not  always,  effected  by  the  declarations  of  the 
party  himself.     This,  then^fore,  is  an  exception  to  the  general  rule  of  evidence,  which 
prohibits  a  party  from  making  declarations  in  support  of  his  own  bankruptcy  or  com- 
mission.    It  is  true,  however,  that  this  exception  must  be  subject  to  limitation,  and  a 
line  must  be  drawn  ;  therefore,  declarations  made  by  a  party,  or  letters  written  at  any 
subsequent  period,  however  distant  from  the  act,  cannot  be  admitted  ;  but  in  order  to 
render  such  declarations  or  letters  admissible,  they  must  be  made  or  written  at  the 
time,  or  during  the  continuance  of  the  act  or  urgency  of  the  circumstances  under  which 
they  are  elicited  or  sent ;  and  here,  as  the  act  of  bankruptcy  was  a  continuous  act  from 
the  time  of  Wilkinson's  dejKirture  from  this  country  for  France,  and  was  confirmed  and 
completed  by  his  remaining  there,  and  as  the  letters  were  written  by  him  during  his 
stay  in  that  country,  they  may  be  considered  as  forming  part  of  one  and  the  same  con- 
tinuing act.    I  am  therefore  of  opinion  that  the  letters  in  question  were  properly  re- 
ceived in  evidence,  and  that  the  jury  were  warranted  in  coming  to  the  conclusion  they 
did,  viz.  that  Wilkinson  went  abroad  to  delay  his  creditors.     This  rule  therefore  must 
be  discharged. 

Mr.  Justice  Park.  The  motive  of  the  party  in  departing  the  realm  constitutes  an 
act  of  bankniptcy,  and  the  natural  question  to  bo  inquired  into  in  such  a  case,  is,  why 
did  he  leave  it  ?    Here,  therefore,  it  is  unnecessary  to  consider  whether  Wilkinson's 
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merely  remaining  abroad  amounts  to  an  act  of  bankruptcy.  But  I  am  perfectly 
satisfied  tbat  declarations  made  at  the  time  of  departure,  and  during  the  absence  of  the 
party,  are  admissible  in  evidence  to  show  the  motive  of  such  departure.  It  has  been 
said,  however,  that  such  declarations  must  either  be  made  at  the  time,  or  accompany 
the  act  done ;  to  that,  however,  I  cannot  assent.  The  court  is  to  judge  from  all  the 
circumstances  of  the  particular  case  before  them,  and  we  need  not  go  so  far  as  to  say  that 
declarations  made  a  month  or  even  a  shorter  period  after  the  act  was  completed,  might 
be  admitted ;  but  here  there  are  connecting  circumstances,  and  the  letters  in  question 
may  be  considered  as  having  been  written  during  the  continuance  of  the  act  complained 
of.  I  was  present  at  Lancaster  at  the  trial  of  Bateman  v.  Bailey,  and  a  witness  was 
called,  who  proved  that  the  bankrupt  was  arrested  at  Rochdale,  where  he  lived,  and 
carried  to  Manchester,  twelve  miles  off,  on  the  5th  of  February,  and  that,  on  the  fol- 
lowing day,  the  bankrupt  having  been  discharged,  and  returned  home  at  10  o'clock  at 
nighty  the  witness  asked  him  where  he  had  been ;  but  Mr.  Baron  Thompson,  who  pre- 
sided as  judge,  was  of  opinion  that  such  evidence  could  not  be  admitted,  and  the 
assignees  were  nonsuited ;  but  a  rule  having  been  obtained  for  setting  it  aside,  on  the 
ground  that  any  declaration  of  a  banknipt  to  another  person  at  the  time,  explanatory 
of  his  own  act^  was  admissible  in  evidence,  to  prove  the  act  of  bankruptcy ;  —  the 
court  were  of  that  opinion,  and  said  that  if  a  bankrupt  had  been  absent  from  his  home, 
an  admission  by  him  that  he  had  been  abroad  to  avoid  his  creditors,  is  good  evidence  ; 
and  that  as  the  bankrupt  there  had  absented  himself  from  home  under  suspicious  cir< 
cumstances,  for  which  his  reasons  were  asked,  it  was  without  doubt  competent  to  inquire 
of  the  witness,  to  whom  he  communicated  them,  what  those  reasons  were.  So  here  the 
letters  from  the  bankrupt  must  be  taken  as  connected  with  the  state  of  his  mind  at  the 
time  they  were  written,  and  being  admissible  in  evidence  for  that  purpose,  as  well  as  to 
show  the  intent  of  his  departure  from  this  country,  I  am  clearly  of  opinion  that  this 
case  was  properly  left  to  the  jury,  and  that  they  have  drawn  a  right  conclusion. 

Mr.  Justice  Burrough.  I  was  a  commissioner  of  bankrupts  many  years,  and  if 
the  letters  in  question  had  been  laid  before  me  as  evidence  of  an  act  of  bankruptcy, 
I  should  have  felt  no  hesitation  whatever  in  receiving  them.        Rule  discharged 

The  foregoing  case  as  reported  in  2  Bing.  99,  represents  Park,  J.,  as  making  the 
following  often-quoted  remark,  which  has  contributed  much  to  the  confusion  in  the 
later  cases  :  "It  is  impossible  to  tie  down  to  time  the  rule  as  to  the  declarations :  we 
must  judge  from  all  the  circumstances  of  the  case :  we  need  not  go  the  length  of 
saying  that  a  declaration  made  a  month  after  the  fact  would  of  itself  be  admissible; 
but  if,  as  in  the  present  case,  there  are  connecting  circumstances,  it  may,  even  at  that 
time,  form  part  of  the  whole  res  gestae"  Probably  there  is  here  some  confusion  between 
a  continuous  act  and  a  continuous  intention. 

In  BiDUET  V.  Gtde,  9  Bing.  849  (1832),  Pare,  J.,  said :  "I  do  not  say  that  isolated 
and  distinct  declarations  of  a  bankrupt  are  to  be  received  in  evidence,  but  when  the 
effect  of  an  equivocal  act  depends  upon  the  motives  by  which  the  bankrupt  was  actu- 
ated, a  knowledge  of  those  motives  can  only  be  obtained  by  evidence  of  the  expressions 
he  has  used,  coupled  with  ttts  circumstances  in  which  he  was  placed  at  the  time,  and 
the  whole  course  of  his  conduct  in  the  matter.  I  adhere  therefore  to  what  I  said  in 
Kawson  v.  Haigh.  It  is  not  necessary  to  lay  down  the  precise  time  within  which  such 
declarations  shall  be  admissible  or  excluded ;  but  the  nature  of  an  act  depending,  not 
on  declarations  alone,  but  on  the  conduct  of  the  bankrupt,  it  must  always  be  consid- 
ered whether  there  are  any  and  what  connecting  circumstances  between  the  declaration 
and  the  act.  Here  the  bankrupt  goes  away  at  a  time  when  he  is  under  pressure  by  one 
of  his  creditors ;  during  his  absence,  he  executes  in  favor  of  a  relation  an  instrument  of 
the  nature  of  which,  on  his  return,  he  falsely  professes  a  total  ignorance.  Those  circum- 
stances are  all  connected  together  as  part  of  the  same  transaction,  and  the  declarations 
are  admissible,  as  affording  a  principal  clue  to  the  intentions  of  the  banknipt" 

The  facts  in  Bidley  v.  Gyde,  as  stated  by  the  Reporter,  were  these :  '*  Trover  by  the 
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assignees  of  White^  a  bankrapt.  The  yalidity  of  the  commission  being  disputed,  the 
act  of  bankruptcy,  on  which  the  plaintiffs  relied,  was  a  warrant  of  attorney  and  bill  of 
sale,  alleged  to  haye  been  given  by  White  to  the  defendant,  by  way  of  fraudulent  pref- 
erence, and  in  contemplation  of  bankruptcy  ;  as  to  which,  it  appeared  that  Whjte  had 
long  been  indebted  to  the  defendant,  who  was  one  of  his  relations,  and,  from  the  sum- 
mer of  1827,  had  been  frequently  pressed  for  payment ;  that  on  the  18th  of  October, 
1830,  the  defendant's  solicitor  apprised  White  the  defendant  was  determined  to  take 
proceedings  unless  security  were  given,  and  suggested  that  White  should  give  a  warrant 
of  attorney ;  White  said,  '  1  cannot  do  it,  whatever  may  be  the  consequence ; '  but, 
upon  being  further  pressed,  asked  and  obtained  leave  to  consult  his  own  solicitor.  On 
the  1 9th,  he  consented  to  give  the  securities  required,  and  executed  the  bill  of  sale  at 
Cheltenham  on  the  25th  October.  On  the  part  of  the  plaintiffs,  Loveday,  the  solicitor 
of  Hare,  another  of  White's  creditors,  stated  that  he  had  been  long  pressing  White 
from  day  to  day  for  the  payment  of  the  debt  due  to  Hare ;  that  White  made  various 
excuses  up  to  the  25th  October,  1880,  when  he  promised  to  give  Hare  security  on  the 
following  day  ;  instead  of  which  he  immediately  left  Leamington,  the  place  of  his  resi- 
dence, for  Cheltenham,  and  Loveday  never  saw  him  again  till  the  20th  of  November 
following.  In  the  interval,  however,  he  received  a  letter  from  White  (which  was  read 
to  the  jury),  in  which  White  admitted  he  had  given  securities  to  Gyde,  who  would 
have  arrested  him  if  he  had  not  done  so  ;  that  Gyde,  however,  had  no  intention  of 
putting  in  his  claim,  if  he.  White,  could  go  on  without  molestation  ;  but  that  if  driven 
by  his  creditors  to  extremity,  he  must  take  the  benefit  of  the  insolvent  act.  In  conse- 
quence of  this  letter,  Loveday  had  an  interview  with  White  on  the  20th  of  November, 
and  gave  the  following  account  of  the  conversation  between  them  :  *  I  asked  what  the 
security  was  which  he  had  given  to  Gyde  ;  he  told  me  he  did  not  know.  I  asked  if  he 
had  made  an  assignment  to  Gyde ;  he  said  he  did  not  know.  I  asked  if  he  had  given 
a  warrant  of  attorney  ;  he  said  he  did  not  know  what  the  security  was.  I  told  him  he 
must  be  a  very  great  rascal  to  go  and  give  security  after  his  promise  to  me ;  he  said  he 
owed  Mr.  Gyde  the  money,  and  no  one  could  blame  him  for  taking  care  of  his  rela- 
tions.' The  admissibility  of  this  evidence  was  contested  by  the  counsel  for  the  defend- 
ant, but  Tindal,  C.  J.,  before  whom  the  cause  was  tried,  thought  it  might  properly  be 
received,  and  a  verdict  was  found  for  the  plaintiffs.  Jones,  Seijt. ,  obtained  a  rule  nisi 
for  a  new  trial,  on  the  ground  that  though  declarations  of  a  bankrupt  accompanying  an 
act  of  bankruptcy  are  admissible  in  evidence  to  show  the  quality  of  such  act,  yet  they 
are  not  admissible  to  affect  the  interests  of  a  bona  fide  grantee,  at  all  events  not  unless 
made  in  his  presence.  And  that  declarations  made  so  long  after  the  act  are  not  admis- 
sible at  alL"    The  rule  for  a  new  trial  was  dischaiged. 

RouoH  V.  The  Great  Western  Ry.  Co.,  1  Q.  B.  61  (1841).  Lord  Denman, 
C.  J.  .  .  •  It  was  important  for  the  plaintiffs,  for  a  reason  which  will  appear  hereafter, 
to  prove  an  act  of  bankruptcy,  committed  before  the  18th  April ;  and.  in  respect  of  one 
of  the  bankrupts,  this  was  done  in  part  by  the  production  of  a  letter  written  by  him 
and  bearing  date  the  17th.  It  was  the  reception  of  this  letter  which  was  objected  to. 
[His  Lordship  stated  the  terms  of  the  contract ;  the  notice  given  by  the  defendants ; 
the  departure  of  the  bankrupt  Orton  from  his  home-,  rfhd  his  letter  of  17th  April.] 
It  was  objected  that  there  was  no  evidence  of  any  pressure,  nor  of  any  writ  having,  in  fact, 
been  sued  out  against  him  ;  that  the  expressions,  therefore,  amounted  to  a  mere  decla- 
ration of  the  bankrupt,  and  that  such  had  never  been  received  against  thini  persona. 
But  we  have  no  doubt  that  this  letter  was  properly  received.  The  plaintiffs  were  in 
the  course  of  proving  an  act  of  bankruptcy  by  departure  from  the  dwelling-house,  or 
otherwise  absenting  himself,  with  intent  to  defeat  or  delay  creditors.  The  act  and  the  in- 
tention were  both  necessary  to  be  proved  ;  and  when  the  act  has  been  proved  by  extrinsic 
evidence,  it  has  been  settled  by  cases  so  numerous  and  familiar  that  it  is  unnecessary 
to  cite  them,  that  the  intent  with  which  the  act  was  done  may  be  proved  by  the  simul- 
taneous declarations  of  the  bankrupt.  The  principle  of  admission  is,  that  the  decla- 
rations are  part  rei  gestce,  and  therefore  it  has  been  contended  that  they  must  be 
contemporaneous  with  it ;  but  this  has  been  decided  not  to  be  necessary,  and  on  good 
grounds ;  for  the  nature  and  strength  of  the  connection  with  the  act  are  the  material 
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things  to  be  looked  to ;  and  althongh  concurrence  of  time  cannot  bat  be  alwa3's  material 
evidence  to  show  the  connection,  yet  it  is  by  no  means  essential.  What,  therefore,  the 
bonkrapt  said  immediately  on  his  return  home,  as  to  the  place  where  he  had  been  and 
his  motive  in  going,  was  held  admissible  in  Bateman  v.  Bailey,  5  T.  R.  512,  and  in 
Ridley  v.  Gyde,  9  Bing.  349,  to  which  we  were  referred  by  the  counsel  for  the  defend- 
ants as  a  leading  authority,  the  act  to  which  the  declaration  referred,  and  which  was 
not  a  continuing  act,  but  merely  the  giving  a  security,  was  done  on  the  25th  October, 
and  the  declaration  itself,  which  was  held  admissible,  was  made  on  the  20th  Noveml)er. 
There  the  court  seem  to  have  adopted  the  rule,  which  Park,  J.,  had  laid  down  in  Raw- 
sou  V.  Haigh,  2  Bing.  104,  '*  that  it  is  impossible  to  tie  down  to  time  the  rule  as  to  the 
declarations ; "  that,  if  there  be  connecting  circumstances,  a  declaration  may,  even  at  a 
month's  interval,  form  part  of  the  whole  res  gestcB,  In  the  case  of  Ridley  v.  Gyde  the 
court  thought  that  the  conversation  of  November  20th  was,  under  the  circumstances, 
no  more  than  a  resumption  of  a  conversation  broken  off  on  the  25th  October,  which 
immediately  preceded  the  giving  the  security  in  question.  In  the  present  case,  how- 
ever, there  is  no  necessity  to  rely  on  these  cases,  because  the  absenting  himself  from 
home  by  the  bankrupt  was  a  continuing  act,  and  the  letter  was  written  during  its 
continuance.  If  his  declaration,  made  immediately  on  his  return,  would  have  been 
admissible,  that  which  he  writes  during  his  absence  cannot,  on  any  reasonable  prin- 
ciple, be  rejected.  But  it  was  said  that  this  was  objectionable  on  another  ground;  the 
want  of  proof  aliunde  that,  in  fact,  any  writs  had  been  issued  against  the  bankrupt, 
or  any  pressure  been  used  against  him.  And  if,  indeed,  it  be  essential  to  the  validity 
of  the  act  of  bankruptcy  that  there  should  have  been  either  the  one  or  the  other,  this 
objection  must  prevail ;  becanse  the  bankrupt's  declarations  cannot  be  evidence  of 
these  facts,  and  none  other  was  offered.  .  .  .  We  think,  therefore,  that,  to  constitute 
the  act  of  bankruptcy,  neither  writ  nor  pressure  were  in  fact  necessary;  of  course  the 
want  of  proof  of  them  can  be  no  objection.  And  this  does  not,  as  was  alleged,  reduce 
the  evidence  merely  to  a  declaration  of  the  bankrupt  unaccompanied  by  any  substan- 
tive act  The  substantive  act  proved  aliunde  is  tiie  departure  from  home :  that  is 
equivocal :  the  declaration  made  daring  the  continuance  of  that  act  shows  the  inten- 
tion with  which  it  was  done.    This  objection,  therefore,  falls  to  the  ground. 


Thompson  et  ux.  v.  Tbev anion,  Skinner,  402  (1698).  Ruled  upon 
evidence,  that  a  maybem  may  be  given  in  evidence,  in  an  action  of 
trespass,  of  assault,  battery,  and  wounding,  as  an  evidence  of 
wounding,  per  Holt,  Chief  Justice ;  and  in  this  case  he  also  allowed, 
that  what  the  wife  said  immediate  upon  the  hurt  received,  and  before 
that  she  had  time  to  devise  or  contrive  anything  for  her  own  advan- 
tage, might  be  given  in  evidence ;  quod  nota  ;  this  was  at  Nisi  Prius 
in  Middlesex  for  wounding  of  the  wife  of  the  plaintiff.^ 

Rex  v.  Foster,  6  C.  &  P.  325  (1834).  Manslaughter.  The  pris- 
oner was  charged  with  manslaughter,  in  killing  John  Ferrall,  by  driv- 
ing a  cabriolet  over  him.  On  the  part  of  the  prosecution,  a  wagoner 
was  called.  He  stated,  that  he  was  driving  his  wagon,  and  that  he 
saw  the  cabriolet  drive  by  at  a  very  rapid  rate,  but  did  not  see  the 
accident;  and  he  further  stated,  that  immediately  after,  on  hearing 
the  deceased  groan,  he  went  up  to  him  and  asked  him  what  was 
the  matter. 

1  In  1805  Lord  Ellenhorough  is  reported  (Aveson  v,  Einnaird,  supra,  589)  as  citing 
this  case  in  the  course  of  the  plaintiffs  argument,  with  the  remark  that  Holt  allowed 
the  evidence  "  as  imrt  of  the  resgesta"    See  15  Am.  Law  Rev.  81-84.  ~  Ed. 
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(7.  PhiUips^  for  the  prisoner.  I  Bubmit,  that  what  the  deceased 
said  in  the  absence  of  tiie  prisoner,  as  to  what  had  caused  the  acci- 
dent, is  not  receivable  in  evidence. 

Gurnet,  B.  What  the  deceased  said  at  the  instant,  as  to  the  caase 
of  the  accident,  is  clearly  admissible. 

Park,  J.  I  am  of  opinion,  that  his  evidence  onght  to  be  received. 
It  is  the  best  possible  testimony  that,  under  the  circumstances,  can 
be  adduced  to  show  what  it  was  that  had  knocked  the  deceased  down. 
The  case  of  Aveson  v.  Lord  Kinnaird^  in  which  I  was  counsel  many 
years  ago,  bears  strongly  on  this  point 

Patteson,  J.,  concurred.  The  evidence  was  received.  Verdict  — 
Guilty.* 


THE  GRESHAM  HOTEL  COMPANY  v.   MANNING. 

Queen's  Bench  (Irish).    1867. 
[Reported  Irish  Rep.  1  C.  L.  125.] 

This  was  a  motion  on  behalf  of  the  defendant  to  show  cause  against 
a  conditional  order  for  a  new  trial,  on  the  ground  of  the  reception  of 
illegal  evidence.  The  action  was  brought  to  recover  damages  for  an 
alleged  obstruction  of  light  by  certain  alterations  made  by  the  defend- 
ant in  his  buildings,  which  adjoined  the  buildings  of  the  plaintiffs. 
The  summons  and  plaint  did  not  contain  any  allegation  of  special 
damage.  The  defendant  pleaded  three  defences :  First,  a  denial  of 
the  obstruction  complained  of;  second,  a  traverse  of  the  right  to  the 
light;  and,  third,  a  special  defence,  which  it  is  unnecessary  to  set 
out.  The  case  was  tried  before  Lefroy,  C.  J.,  at  the  sittings  after 
Trinity  Term,  1866.  The  plaintiffs  produced  witnesses,  servants  in 
the  hoteU  who  deposed  that  on  several  occasions  since  defendant's 
alterations  persons  who  came  as  guests  to  the  hotel  objected  to  take 
the  rooms  stated  to  be  darkened,  and  alleged  the  darkness  of  the 
rooms  as  a  ground  for  their  objection.  Tbe  defendant's  counsel 
objected  to  the  evidence,  on  the  ground  that  it  presented  to  the  jury 
the  unsworn  statements  of  persons  who  ought  to  have  been  produced 
to  depose  on  their  oaths  why  they  objected.  The  Lord  Chief  Justice 
admitted  the  evidence.  A  verdict  was  found  for  the  plaintiffs ;  and, 
a  conditional  order  for  a  new  trial  having  been  obtained  by.  the  de- 
fendant, cause  was  now  shown  against  it.  The  Lord  Chief  Justice 
reported  that  the  evidence  objected  to  was  admitted  by  him  as  tend- 
ing to  show  that  damage  was  sustained  by  the  Hotel  Company  by  the 
loss  of  customers,  and  not  as  bearing  on  the  main  point  at  issue,  tbe 
fact  of  the  obstniction.  8,  Walker ^  and  Palles^  Q.  C,  for  the  plain- 
tiffs.    Dowse^  Q.  C,  and  Bi/rne,  for  the  defendant. 

O'Brien,  J.  •  •  .  One  of  the  defences  was  a  denial  of  the  obstruc- 
tion; •  •  •  the  question  for  the  jury  to  consider  upon  the  issue  as  to 

^  And  so  Springf.  Co.  v,  Huefner,  175  III.  634,  643 ;  Cross  Lake  Co.  v,  Joyce,  55 
U.  S.  App.  221  ;  People  ti.  Pigott,  59  Pac.  Rep.  81.  —  Ed. 
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that  defence  was^  whether  such  an  obstruction  of  light  to  a  sensible 
and  material  extent  was  caused  by  the  i*aising  of  defendant's  build- 
ing. .  .  .  The  evidence  alleged  to  have  been  improperly  received 
was  that  of  some  servants  of  the  Hotel  Company,  who  stated,  in 
effect,  that,  since  defendant  had  raised  his  building,  several  persons 
about  to  take  rooms  at  the  hotel  objected  to  the  bedrooms  in  question 
as  being  insufficiently  lighted,  and  refused  on  that  ground  to  take 
them,  and  left  the  hotel.  With  respect  to  this  evidence,  it  is  to  be 
observed,  that  no  special  damage  (for  loss  of  custom  or  otherwise) 
was  laid  in  the  summons  and  plaint,  so  that  such  evidence  was  only 
admissible  on  the  supposition  that  it  was  legal  evidence  on  the  ques- 
tion in  controversy;  namely,  whether  there  had  been  such  an  obstruc- 
tion of  light  as  I  have  mentioned.  It  will  be  sufficient  to  state  par- 
ticularly some  of  the  evidence  objected  to.  One  of  the  hotel  servants, 
after  stating  that  previous  to  the  raising  of  defendant's  building  she 
had  not  heard  any  complaints  made  by  the  visitors  of  the  hotel  of 
any  want  of  light  in  those  bedrooms,  stated  further  that  since  that 
time  she  had  heard  such  complaints;  and  that  within  a  fortnight 
before  the  trial  two  of  the  parties  who  made  such  complaints,  and  had 
come  to  the  hotel  as  customers  (but  whose  names  she  did  not  know), 
objected  to  take  one  of  those  bedrooms  on  account  of  its  being  dark, 
and  accordingly  left  the  hotel.  She  further  stated  that  other  persons 
had  also  recently  objected  to  some  of  those  bedrooms  on  the  same 
ground,  and  left  the  hotel,  saying  they  would  not  return,  as  the  rooms 
were  so  dark.  Other  witnesses  gave  evidence  to  somewhat  of  the 
same  effect^  which  was  also  objected  to.  In  our  opinion,  this  evi- 
dence comes  within  the  general  rule,  which  excludes  hearsay  evidence, 
inasmuch  as  the  statements  and  declarations  given  in  evidence  were 
no  more  than  the  hearsay  expression  of  the  opinion  of  third  parties 
as  to  the  manner  in  which  the  bedrooms  were  lighted,  some  of  whom 
acted  on  that  opinion  by  refusing  to  take  the  rooms,  and  leaving  the 
hotel.  It  has,  however,  been  contended  by  plaintiffs'  counsel  that 
the  general  rule  against  the  reception  of  hearsay  evidence  is  subject 
to  an  exception  in  case  of  declarations  which  accompany  an  act,  and 
also  explain  or  qualify  it.  And  they  have  referred  on  this  point  to 
the  case  of  Doe  dem.  Tatham  v.  Wright^  4  Bing.  N.  C.  489 ;  but,  as 
observed  by  Mr.  Justice  Coleridge  in  his  judgment  in  that  case,  it  is 
requisite,  in  order  to  render  such  declarations  admissible,  that  the  act 


which  they  accompany  should  be  one  that  would  be  evidence  jn  th 
cause  without  any  such  declarations.     And  it  follows,  in  our  opinion,, i  i 
that  if  (as  in  the  present  case)  the  act  without  the  accompagyTng  \ 
declaration  would  not  be  admissible  in  evidence  of  the  fact  in  con- 
troversy, then  the  union  of  the  two  cannot  render  them  legal  evidenS^ 
The  statements  and  declarations  of  opinion  received  in  evidence  in 
this  case  were  made  by  parties  not  examined  upon  oath,  or  subject 
to  cross-examination;  and,  though  they  were  accompanied  by  acts 
tendibg  to  show  that  those  parties  really  entertained  the  opinions  they 
so  expressed,  still  their  statements  would  not  on  that  account  be 


654        AGASSIZ  ET  UX.  V.  LONDON  TRAMWAY  COMPANY.      [CHAP.  IL 

exempted  from  the  general  rale  excluding  hearsay  evidenoe  where  the 
acts  which  they  accompanied  would  not  be  evidence  per  se.  Plain- 
tiffs' counsel  also  relied  on  the  case  of  Bawsan  v.  Haigh^  2  Bing.  99, 
where,  in  an  action  brought  by  the  assignees  in  bankruptcy  of  a 
trader,  it  was  held  that  letters  written  by  the  trader  contemporane- 
ously with  his  leaving  the  country  were  admissible  in  evidence  to 
show  that  he  left  the  country  with  the  intention  of  defrauding  or 
delaying  his  creditors,  and  thus  to  establish  the  act  of  bankruptcy. 
In  that  case,  however,  the  act  of  the  trader  leaving  the  country  was 
in  itself  evidence,  as  being  part  of  the  proof  to  be  given  of  the  act 
of  bankruptcy.  It  was  further  requisite  under  the  bankrupt  law  to 
show  that  he  left  it  with  the  intention  of  defrauding  or  delaying  hia 
creditors;  and,  where  the  question  was  as  to  the  particular  intention 
with  which  an  act  was  done  by  him,  his  contemporaneous  declaration 
showing  such  intention  was  properly  admissible  in  evidence,  pai'ticu- 
larly  as  the  act  which  it  accompanied  and  explained  was  of  itself 
evidence  in  the  cause.  That  case,  therefore,  does  not,  in  our  opinion, 
govern  the  present  .  .  . 

We  are,  accordingly,  of  opinion  that  the  evidence  in  question  was 
improperly  received,  and  that  tlie  verdict  should  be  set  aside  on  that 
ground.  .  .  . 

Fitzgerald,  J.  I  also  think  that  what  these  unknown  and  un- 
named people  are  represented  to  have  said  is  not  evidence. 

Georoa,  J.,  concurred.^ 

• 

Agassiz  et  UX,  v.  London  Tramway  Company,  21  Weekly  Rep.  199 
(1873).  Action  for  personal  injuries  to  the  female  plaintiff  when  trav- 
elling in  one  of  the  defendants'  cars  between  Brixton  and  Westminster 
Bridge,  — tried  before  Martin,  B.,  at  the  sittings  in  Middlesex  during 
this  term.  The  female  plaintiff's  evidence  was  to  this  effect,  — that 
when  in  the  car  with  two  other  passengers,  she  felt  a  shock  which 
caused  the  car  to  topple  over;  she  heard  one  of  the  passengers  call 
out,  '^Get  out,  dear  Madame,  get  out."  She  did  so,  and  saw  another 
vehicle  resembling  the  car  near  to  it,  and  with  one  of  its  windows 
broken.  It  was  further  proposed  to  ask  her  whether  she  heard  her 
fellow-passenger  say  anything  more,  with  a  view  to  elicit  that  she 
heard  him  say,  "By  Jove,  this  fellow's  conduct  ought  to  be  reported," 
and  that  the  conductor  of  the  car  replied,  "  He  has  already  been 
reported,  for  he  has  been  off  the  line  five  or  six  times  to-day;  he  is  a 
new  driver."  The  learned  judge  refused  to  admit  the  proposed  evi- 
dence, and  ruled  that  there  was  no  evidence  of  negligence.  The 
plaintiff  was  nonsuited. 

Macrae  Moir  now  moved  for  a  rule  to  show  cause  why  the  nonsuit 
should  not  be  set  aside  and  a  new  trial  granted. 

*  Opinion  evidence  cannot  be  introduced  by  reported  declarations.  Doe  d.  Wright 
r.  Tatham,  5  CI.  &  Fin.  670 ;  Lund  v.  Tyngsborough,  9  Cush.  86  ;  Lane  v.  Bryant, 
9  Gray,  245  ;  Bradford  p.  Cunard  Co.,  147  Mass.  p.  57.  Compare  Trenton  Co.  v.  Cooper, 
60  N.  J.  L.  219  ;  Castner  v.  Sliker,  88  N.  J.  L.  507.  —  En. 
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Kellt,  C.  B.  In  this  case  two  points  are  submitted  to  oar  consid- 
eration. The  first  is  whether  Baron  Martin  ought  or  ought  not  to 
have  received  evidence  of  remai'ks  which  passed  between  a  gentleman, 
a  passenger  in  the  car  with  the  female  plaintiff,  and  the  conductor  of 
the  car,  immediately  after  the  occurrence  of  the  accident  in  question. 
The  learned  judge  refused  to  allow  Mr.  Moir's  proposed  question, 
and  so  the  jury  did  not  hear  what  the  remarks  proposed  to  be  given 
were,  but  we  have  them  now  before  us.  It  appears  that  the  plaintiff*B 
wife,  as  soon  as  she  got  out  of  the  car,  and  while  standing  on  the  spot 
where  she  had  alighted,  heard  the  gentleman  say,  ^^By  Jove,  this 
fellow's  conduct  ought  to  be  reported;*'  and  the  conductor  of  the 
car  reply,  '^  He  has  already  been  reported,  for  he  has  been  off  the 
line  five  or  six  times  to-day;  he  is  a  new  driver."  Now,  if  these 
remarks  can  be  considered  part  of  the  res  gestce^  I  think  they  ought 
to  have  been  admitted.  But  I  am  of  opinion  that  they  are  not  part  of 
the  res  gestoB,  It  is  just  this  species  of  evidence  which  a  judge  ought 
to  reject.  The  conductor's  remark  had  no  relation  to  the  accident  in 
question,  but  referred  to  the  conduct  of  the  driver  at  another  time 
or  times.  His  remark  was  well  calculated  to  prejudice  the  jury 
against  the  driver,  and  might  have  induced  them  to  believe  in  his 
culpability  in  the  case  before  them,  when  in  truth  it  referred  to  his 
conduct  under  perfectly  distinct  circumstances.  If  it  had  been 
admitted,  a  number  of  questions  quite  foreign  to  the  issue  would  have 
arisen;  for  instance,  whether  the  driver  had  been  reported,  whether 
he  had  been  off  the  line,  whether  he  was  a  new  driver?  The  remark 
had  no  relation  to  the  question  before  the  jury,  and  was  quite  prop- 
erly^r^ected.  Kow,  as  to  the  second  point,  i.  e.,  that  there  was 
evidence  t(»4be  jury  of  n^ligence;  we  have  that  the  ^'car  toppled 
over ; "  that  some  one  called  to  the  lady  to  get  out;  that  the  window 
of  a  vehicle  in  close  proximity  was  broken.  No  doubt  there  was  a 
shock  and  an  accident,  but  in  all  this  I  cannot  find  a  scintilla  of  evi- 
dence of  negligence  to  make  the  defendants  liable.  It  lies  on  the 
plaintiff  in  this,  as  in  all  other  actions,  to  make  out  facts  from  which 
a  defendant's  liability  may  be  inferred.  This  he  has  failed  to  do, 
and  on  both  grounds  I  am  of  opinion  that  there  ought  to  be  no  rule.^ 

[Bramwell,  B.,  and  Channell,  B.,  concurred.  Their  opinions 
are  omitted.] 

Eegina  v.  Bedingfield,  14  Cox  C.  C.  841  (1879).*  The  prisoner, 
Henry  Bedingfield,  was  indicted  for  the  murder  of  a  woman  at  Ipswich. 

1  And  80  Lane  v.  Bryant,  9  Gray,  245  ;  Tyler  v.  Old  Col.  R.  Co.,  167  Mass.  836  ; 
Lissak  ».  Crocker  Co.,  119  Cal.  442  ;  Felska  ».  N.  Y.  R.  Co.,  162  N.  Y.  889  ;  Saundera 
V.  City  R.  Co.,  99  Tenn.  180.  Other  things  being  eqnal,  nothing  seems  to  turn  on 
who  utters  the  declaration.  State  v.  Sexton,  147  Mo.  89, 103.  Compare  Chic.*,  etc. 
R.  Co.  V.  Cnnimings,  68  N.  E.  R.  1026  (Ind.  1899). 

"BosANQUET,  J.  [to  counsel].  *How  do  you  translate  res  gesfoet  Gestce^  by 
whom  ?  *  .  .  .  Parke,  B.  •  The  acts,  by  whomsoever  done,  are  res  gettce,  if  relevant 
to  the  matter  in  issue.'  "  —  Wright  v.  Doe  d.  Tatham,  7  A.  &  E.  p.  855  (1837).  —  Ed. 

*  A  part  of  the  case  is  omitted. 
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Carlos  Cooper  and  Blofeld  for  the  prosecution*  Simms  Reeve  for  the 
prisoner.  It  appeared  that  the  prisoner  had  relations  with  the  de- 
ceased woman,  and  had  conceived  a  violent  resentment  against  her  on 
account  of  her  refusing  him  something  he  very  much  desired,  and  also 
as  appearing  to  wish  to  put  an  end  to  these  relations ;  he  had  uttered 
violent  threats  against  her,  and  had  distinctly  threatened  to  kill  her  by 
cutting  her  throat.  She  carried  on  the  business  of  a  laundress,  with 
two  women  as  assistants,  the  prisoner  living  a  little  distance  from  her. 
On  the  night  before  the  day  on  which  the  act  in  question  occurred,  the 
deceased,  from  something  that  had  been  said,  entertained  apprehen- 
sions about  him,  and  desired  a  policeman  to  keep  his  eye  on  her  house, 
and  he  being  near  at  ten  at  night  heard  the  voice  of  a  man  in  great 
anger.  Early  next  morning,  earlier  than  he  had  ever  been  there  before, 
he  came  to  her  house,  and  they  were  together  in  a  room  some  time.  He 
went  out,  and  she  was  found  by  one  of  the  assistants  lying  senseless  on 
the  floor,  her  head  resting  on  a  footstool.  He  went  to  a  spirit  shop 
and  bought  some  spirits,  which  he  took  to  the  house,  and  went  again 
into  the  room  where  she  was,  both  the  assistants  being  at  that  time  in 
the  yard.  In  a  minute  or  two  the  deceased  came  suddenly  out  of  the 
house  towards  the  women  with  her  throat  cut,  and  on  meeting  one  of 
them  she  said  something,  pointing  backwards  to  the  house.  In  a  few 
minutes  she  was  dead.  In  the  course  of  the  opening  speech  on  the 
part  of  the  prosecution  it  was  proposed  to  state  what  she  said.  It  was 
objected  on  the  part  of  the  prisoner  that  it  was  not  admissible,  and 

CocKBUBN,  C.  J.,  said  he  had  carefully  considered  the  question  and 
was  clear  that  it  could  not  be  admitted,  and  therefore  ought  not  to  be 
stated,  as  it  might  have  a  fatal  effect.  I  regret,  he  said,  that  according 
to  the  law  of  England,  any  statement  made  by  the  deceased  should  not 
be  admissible.  Then  could  it  be  admissible,  having  been  made  in  the 
absence  of  the  prisoner,  as  part  of  the  res  gestOB, —  but  it  is  not  so  ad- 
missible, for  it  was  not  part  of  anything  done,  or  something  said 
while  something  was  being  done,  but  something  said  after  something 
done.  It  was  not  as  if,  while  being  in  the  room,  and  while  the  act 
was  being  done,  she  had  said  something  which  was  heard. 

Counsel  ...  did  not  state  what  the  deceased  said,  but  said  they 
should  tender  it  in  evidence,  and  accordingly^  when  the  witness  was 
called,  —  one  of  the  assistants  who  heard  the  statement,  —  she  was 
first  asked  as  to  the  circumstances,  and  stated  that  **  the  deceased  came 
out  of  the  house  bleeding  very  much  at  the  throat,  and  seeming  very 
much  frightened,"  and  then  said  something,  and  died  in  ten  minutes. 

It  was  then  proposed  to  prove  what  she  said,  but  Cockburn,  C.  J.,  said 
it  was  not  admissible.  Anything,  he  said,  uttered  by  the  deceased  at  the 
time  the  act  was  being  done  would  be  admissible,  as,  for  instance,  if  she 
had  been  heard  to  say  something,  as  "  Don't,  Harry ! "  But  here  it  was 
something  stated  by  her  after  it  was  all  over,  whatever  it  was,  and  after 
the  act  was  completed.^ .  •  .  [The  accused  was  found  guilty,  and  hanged.] 

1  As  to  this  case  and  the  literature  of  it,  see  li  Am.  Law  Rev.  817 ;  contra,  Com. 
V.  Van  Horn,  188  Pa.  148 ;  State  v,  Robinson,  52  La.  Ann.  000  (1900) ;  State  v.  Arnold, 
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INSURANCE  COMPANY  v.  MOSLEY. 
Supreme  Court  of  the  United  States.    1869. 

[Reported  8  Wall.  897.^] 

JUr.  Samum,  for  the  plaintiff  in  error.    Mr,  Peck,  contra. 

Mr.  Justice  Swatne  delivered  the  opinion  of  the  court  This  is  a 
writ  of  error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Illinois.  The  action  was  upon  a  policy  of  insurance.  It 
insured  Arthur  H.  Mosley  against  loss  of  life,  or  personal  injury  by 
any  accident  within  the  meaning  of  the  instrument,  and  was  issued  to 
Mra.  Arthur  H.  Mosley,  the  wife  of  the  assured,  for  her  benefit.  The 
declaration  was  in  assumpsit.  The  defendant  pleaded  the  general  issue, 
and  the  cause  was  tried  by  a  Jury.  The  plaintiff  recovered.  During 
the  trial  a  bill  of  exceptions  was  taken  by  the  plaintiff  in  ciTor,  by 
which  it  appears  that  the  contest  between  the  parties  was  upon  the 
question  of  fact,  whether  Arthur  H.  Mosley,  the  assured,  died  from 
the  effects  of  an  accidental  fall  down  stairs  in  the  night,  or  from  natural 
causes. 

The  defendant  in  error  was  called  as  a  witness  in  her  own  behalf,  and 
testified,  *^that  the  assured  left  his  bed  Wednesday  night,  the  18th  o 
Jul}',  1866,  between  12  and  1  o'clock ;  that  when  he  came  back  he  said 
he  had  fallen  down  the  back  stairs,  and  almost  killed  himself;  that  he    f^ 
had  hit  the  back  part  of  his  head  in  falling  down  stairs ;  .  .  .  she  no-      / 
ticed  that  his  voice  trembled ;  he  complained  of  his  head,  and  appeared    ...^ 
to  be  faint  and  in  great  pain.*'    To  the  admission  of  all  that  part  of  the '^ 
testimony  which  relates  to  the  declarations  of  the  assured,  about  his 
falling  down  stairs,  and  the  injuries  he  received  by  the  fall,  the  counsel 
of  the  defendants  objected.    The  court  overruled  the  objection,  and  the 
defendants  excepted.    William  H.  Mosley,  son  of  the  assured,  testified, 
in  behalf  of  the  plaintiff,  **  that  he  slept  in  the  lower  part  of  the  build-*^ 
ing  occupied  by  his  father;  that  about  12  o'clock  of  the  night  before 
mentioned  he  saw  his  father  lying  with  his  head  on  the  counter,  and    K 
asked  him  what  was  the  matter ;  he  replied  that  he  had  fallen  down  the 
back  stairs  and  hurt  himself  very  badly."     The  defendants  objected  to 
both  the  question  and  answer.     An  exception  to  their  admission  fot 
lowed.     The  same  witness  testified  further,  "  that  on  the  day  after  the 
fall,  his  father  said  he  felt  very  badly,  and  that  if  he  attempted  to  walk    a 
across  the  room,  his  head  became  dizzy ;  on  the  following  day  he  said  \^ 
he  was  a  little  worse,  if  anything.".    The  admission  of  this  testimony 
also  was  excepted  to  b}*  the  defendants. 

This  statement  presents  the  questions.  .  .  .  They  are,  whether  the 
court  erred  in  admitting  the  declarations  of  the  assured,  as  to  his  bodily 

47  So.  Ca.  9  ;  Brown  p.  Louiav.  R.  Co.,  68  S.  W.  R,  1041  (Ky.  1899) ;  Stete  v,  Huds- 
peth, 150  Mo.  12  ;  Croomes  v.  State,  51  S.  W.  B.  924  (Tex.  Cr.  App.  1899).  —  Ed. 
^  A  port  of  the  caae  is  omitted. 
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injuries  and  pains,  and  whether  it  was  error  to  admit  such  declarations 
to  prove  that  he  had  fallen  down  the  stairs.  It  is  to  be  remarked  that 
the  declarations  of  the  former  class  all  related  to  present  existing  facts 
at  the  time  they  were  made.  Those  of  the  latter  class  were  made  im- 
mediately, or  very  soon  after  the  fall ;  the  declarations  to  his  son,  be- 
fore he  returned  to  his  bedroom ;  those  to  his  wife  upon  his  reaching 
there.  Wherever  the  bodily  or  mental  feelings  of  an  individual  are 
material  to  be  proved,  the  usual  expressions  of  such  feelings  are  original 
and  competent  evidence.  Those  expressions  are  the  natural  reflexes 
of  what  it  might  be  impossible  to  show  by  other  testimony.  If  there 
be  such  other  testimon}',  this  may  be  necessary  to  set  the  facts  thus 
developed  in  their  true  light,  and  to  give  them  their  proper  effect.  As 
independent  explanatory  or  corroborative  evidence,  it  is  often  indis- 
pensable to  the  due  administration  of  justice.  Such  declarations  are 
regarded  as  verbal  acts,  and  are  as  competent  as  any  other  testimony 
when  relevant  to  the  issue.  Their  truth  or  falsity  is  an  inquiry  for  the 
Jury.  In  actions  for  the  breach  of  a  promise  to  marr\',  such  evidence  is 
always  received  to  show  the  affection  of  the  plaintiff  for  the  defendant 
while  the  engagement  subsisted,  and  the  state  of  her  feelings  ajfter  it 
was  broken  off ;  and  in  actions  for  criminal  conversation,  to  show  the 
terms  upon  which  the  plaintiff  and  his  wife  lived  together  before  the 
cause  of  action  arose.  Upon  the  same  ground,  the  declarations  of 
the  party  himself  are  received  to  prove  his  condition,  ills,  pains,  and 
symptoms,  whether  arising  from  sickness,  or  an  injury  by  accident  or 
violence.  If  made  to  a  medical  attendant,  they  are  of  more  weight 
than  if  made  to  another  person.  But  to  whomsoever  made,  they  are 
competent  evidence.  Upon  these  points  the  leading  writera  upon  the 
law  of  evidence,  both  in  this  country  and  in  England,  are  in  accord. 
There  is  a  limitation  of  this  doctrine  that  must  be  carefully  observed  in 
its  application.  Such  evidence  must  not  be  extended  beyond  the  neces- 
itj'  upon  which  the  rule  is  founded.  It  must  relate  to  the  present,  and 
ot  to  the  past  Anything  in  the  nature  of  narration  roust  be  excluded. 
It  must  be  confined  strictly  to  such  complaints,  expressions,  and  excla- 
mations as  furnish  evidence  of  "  a  present  existing  pain  or  malady." 
Examined  by  the  standard  of  these  rules,  the  testimony  to  which  this 
exception  relates  was  properly  admitted. 

The  other  exception  requires  a  fuller  examination.  Was  it  compe- 
tent to  prove  the  fall  by  the  declarations  of  the  assured  .  .  .  disclosed 
in  the  bill  of  exceptions?  In  Thompson  and  Wife  v.  Trevanionj  Skin- 
ner, 402,  the  action  was  for  the  battery  and  wounding  of  the  wife. 
Lord  Chief  Justice  Holt  ''allowed  what  the  wife  said  immediately 
upon  the  hurt  received,  and  before  that  she  had  time  to  contrive  or 
devise  anything  for  her  own  advantage,  to  be  given  in  evidence."  The 
reporter  adds :  "  Quod  nota.  This  was  at  Nisi  Prius,  in  Middlesex, 
for  wounding  the  wife  of  the  plaintiff."  This  case  was  referred  to  by 
Lord  Ellenborough  with  approbation  in  the  case  before  him  of  Aveson 
y.  JStnnairdf  6  East,  197.    In  that  case,  Lawrence,  Justice,  in  answer 
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to  the  objection  that  such  evidence  was  hearsa}^  said :  *'  It  is  in  every 
da^'^s  experience  in  actions  of  assault,  that  what  a  man  has  said  of  him- 
self to  his  snrgeon  is  evidence  to  show  what  he  has  suffered  by  the 
assault."  lb.  191.  The  King  v.  Foster^  6  Carrington  &  Payne,  825, 
was  an  indictment  for  manslaughter,  for  killing  the  deceased  by  driving 
a  cab  over  him.  A  wagoner  was  called  as  a  witness  for  the  prosecu- 
tion. He  stated  that  he  saw  the  cab  drive  by  at  a  very  rapid  rate,  but 
did  not  see  the  accident,  and  that  immediately  after  on  hearing  the  de- 
ceased groan,  he  went  to  him  and  asked  him  what  was  the  matter. 
The  counsel  for  the  prisoner  objected  that  what  was  said  by  the  de- 
ceased in  the  absence  of  the  prisoner  could  not  be  received  in  evidence. 
Gumey,  Baron,  said  that  what  the  deceased  said  at  the  instant,  as  to 
the  cause  of  the  accident,  was  clearly  admissible.  Park,  Justice,  said 
that  it  was  the  best  possible  testimony  that,  under  the  circumstances, 
could  be  adduced  to  show  what  knocked  the  deceased  down.  Mr.  Jus- 
tice Patterson  concurred.  The  prisoner  was  convicted.  In  the  Corr^ 
monwealth  v.  I^ike,  8  Gushing,  181,  the  indictment,  as  in  the  preceding 
case,  was  for  manslaughter.  The  defendant  was  charged  with  killing 
his  wife.  It  ap^^eared  that  the  deceased  ran  up  stairs  fi*om  her  own 
room,  in  the  night,  crying  murder,  and  bleeding.  Another  woman,  into 
whose  room  she  was  admitted,  went,  at  her  request,  for  a  physician.  A 
third  person,  who  heard  her  cries,  went  for  a  watchman,  and,  on  his  re- 
turn, proceeded  to  the  room  where  she  was.  He  found  her  on  the  floor, 
bleeding  profusely.  She  said  the  defendant  had  stabbed  her.  The 
defendant's  counsel  objected  to  the  admission  of  this  declaration  in 
evidence.  The  objection  was  overruled.  The  Supreme  Court  of  Mas- 
sachusetts held  that  the  evidence  was  properly  admitted.  It  was  said 
that  the  declaration  was  ^^of  the  nature  of  res  gestce^*'  and  that  the 
time  when  it  was  made  was  so  recent,  after  the  injury  was  inflicted,  as 
to  justify  receiving  it  upon  that  ground.  It  is  not  easy  to  distinguish 
this  case  and  that  of  77ie  King  v.  Foster,  in  principle,  from  the  case 
before  us,  as  regards  the  point  under  consideration.  In  Avesori  v.  Ki7i- 
naird^  it  was  said  b}*  Lord  Ellenborough  that  the  declarations  were 
admitted  in  the  case  in  Skinner,  because  they  were  a  part  of  the  res 
gestcB. 

To  bring  such  declarations  within  the  principle,  generall}',  they  must 
be  contemporaneous  with  the  main  fact  to  which  thej^  relate.  But 
this  rule  is,  by  no  means,  of  universal  application.  In  Raicson  v. 
Haigh^  2  Bingham,  99,  a  debtor  had  left  England  and  gone  to  Paris, 
where  he  remained.  The  question  was,  whether  his  departure  from 
England  was  an  act  of  bankruptcy,  and  that  depended  upon  the  intent  by 
which  he  was  actuated.  To  show  this  intent,  a  letter  written  in  France 
a  month  after  his  departure  was  received  in  evidence.  Upon  full  argu- 
ment, it  was  held  that  it  was  properly  received.  Baron  Park  ^  said : 
"  It  is  impossible  to  tie  down  to  time  the  rule  as  to  tlie  declarations. 
We  must  judge  from  all  the  circumstances  of  the  case.    We  need  not 

^  An  error ;  tupra^  649.  —  Ed. 
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go  the  length  of  saying  that  a  declaration,  made  a  month  after  the  fact^ 
would,  of  itself,  be  admissible ;  bat  if,'  as  in  the  present  case,  there  are 
connecting  circumstances,  it  may,  even  at  that  time,  form  a  part  of  tlie 
whole  res  gestoe"  Where  a  peddler's  wagon  was  struck  and  the  ped- 
dler injured  by  a  locomotive,  the  Supreme  Court  of  Pennsylvania  said : 
'^  We  cannot  say  that  the  declaration  of  the  engineer  was  no  part  of 
the  res  gestcB.  It  was  made  at  the  time,  —  in  view  of  the  goods  strewn 
along  the  road  by  the  breaking  up  of  the  boxes,  —  and  seems  to  have 
grown  directly  out  of  and  immediately  afber  the  happening  of  the  fact'^ 
The  declaration  was  held  to  be  '^  a  part  of  the  transaction  itself." 

In  the  complexity  of  human  affairs,  what  is  done  and  what  is  said  are 
often  so  related  that  neither  can  be  detached  without  leaving  the  residue 
fragmentary  and  distorted.  There  may  be  fraud  and  falsehood  as  to 
both ;  but  there  is  no  ground  of  objection  to  one  that  does  not  exist 
equally  as  to  the  other.  To  reject  the  verbal  fact  would  not  unfre- 
'quently  have  the  same  effect  as  to  strike  out  the  controlling  member 
from  a  sentence,  or  the  controlling  sentence  from  its  context.  The 
doctrine  of  res  gestcs  was  considered,  by  this  court,  in  Beaver  v.  Tay* 
lor^  1  Wallace,  637.  What  was  said  in  that  case  need  not  be  repeated. 
Here  the  principal  fact  is  the  bodily  injury.  The  res  gestm  are  the 
statements  of  the  cause  made  hy  the  assured  almost  contemporaneously 
with  its  occurrence,  and  those  relating  to  the  consequences  made  while 
the  latter  subsisted  and  were  in  progress.  Where  sickness  or  affection 
is  the  subject  of  inquiry,  the  sickness  or  affection  is  the  principal  fact. 
The  res  gestCB  are  the  declarations  tending  to  show  the  reality  of  its 
existence,  and  its  extent  and  character.  The  tendency  of  recent  adju- 
dications is  to  extend  rather  than  to  narrow  the  scope  of  the  doctrine. 
Rightly  guarded  in  its  practical  application,  there  is  no  principle  in  the 
law  of  evidence  more  safe  in  its  results.  There  is  none  which  rests  on 
a  more  solid  basis  of  reason  and  authority.  We  think  it  was  properly 
applied  in  the  court  below. 

In  the  ordinary  concerns  of  life,  no  one  would  doubt  the  truth  of 
these  declarations,  or  hesitate  to  regard  them,  uncontradicted,  as  con- 
clusive. Their  probative  force  would  not  be  questioned.  Unlike  much 
other  evidence,  equally  cogent  for  all  the  purposes  of  moral  conviction, 
they  have  the  sanction  of  law  as  well  as  of  reason*  The  want  of  this 
concun*euce  in  the  law  is  often  deeply  to  be  regretted.  The  weight  of 
this  reflection,  in  reference  to  the  case  under  consideration,  is  increased 
by  the  fact  that  what  was  said  could  not  be  received  as  '^  dying  decla- 
rations," although  the  person  who  made  them  was  dead,  and  hence 
could  not  be  called  as  a  witness.  Judgment  affirmed.^ 

[Clifford  and  Nelsox,  Justices,  dissented.  The  dissenting  opinion, 
by  the  former,  is  omitted.] 

1  And  so  Johnson  v.  State,  58  Pac.  Rep.  761  (Wyoming,  1899).  Contra,  State  «• 
Maddox,  92  Maine,  348 ;  Mayes  v.  State,  64  Miss.  829.  Compare  Eeyes  v.  Cedar  Falls, 
107  Iowa,  609,  520-623.  —  Ed. 


SECT.  IV.]       WALDELE  V.  THE  NEW  YORK,  Ac.   RAILROAD.  661 


WALDELE,  Adm'x,  v.  THE  NEW  YORK,   &c.  RAILROAD. 
Court  of  Appeals  op  New  York.     1884. 

[JRep<nied  95  N,  Y.  274.] 

Appeal  from  Judgment  of  the  General  Term  of  the  Supreme  Court, 
in  the  fourth  judicial  department,  in  favor  of  plaintiff,  entered  upon  an 
order  made  January  9,  1883,  which  reversed  an  order  of  Special  Term, 
setting  asi4e  a  verdict  for  plaintiff,  and  directing  a  new  trial.  (Re- 
ported below,  29  Hun,  35.) 

This  action  was  brought  to  recover  damages  for  alleged  negligence, 
causing  the  death  of  John  E.  Waldele,  plaintiffs  intestate. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

I^dward  Harris^  for  appellant      Wm,  S.  Oliver^  for  respondent 

Earl,  J.  The  intestate  came  to  his  death  from  injuries  received  on 
defendant's  railroad  in  the  city  of  Rochester,  near  midnight,  July  1, 
1876.  He  was  an  educated  deaf-mute,  intelligent,  and  in  possession  of 
all  his  faculties,  except  that  of  speech  and  hearing.  He  was  familiar 
with  the  railroad  at  the  place  where  he  was  injured  ;  and  was  probably 
attempting  to  cross  the  railroad  on  his  wa}'  home  at  the  time  he  was 
struck  by  an  engine  and  fatally  injured.  No  one  saw  the  accident ;  but 
the  theory  of  the  plaintiff  is,  that  as  he  approached  the  railroad  tracks, 
a  freight  train  came  from  the  east,  and  he  waited  for  that  to  pass,  and 
then  started  to  cross  the  track  and  was  struck  b}'  an  engine  backing  in 
the  same  direction  at  a  distance  of  about  fifty  feet  in  the  rear  of  the 
train.  The  manner  of  the  accident,  and  whether  it  was  caused  solely 
by  the  negligence  of  the  defendant,  without  any  contributor}^  negligence 
on  the  part  of  the  intestate,  were  matters  of  controversy  at  the  trial. 
The  evidence  to  support  the  theory  of  the  plaintiff  was  all  circumstan- 
tial, except  declarations  of  the  intestate  which  were  read  in  evidence. 

Shortly  afler  the  passage  of  the  train  and  the  engine,  the  groans  of 
the  intestate  were  heard,  and  he  was  found  Ij'ing  upon  the  southerly  or 
outer  track  of  the  railroad,  about  fifteen  feet  from  the  sidewalk,  badly 
bruised  and  mangled.  He  was  soon  removed  to  the  sidewalk,  and  after- 
ward to  the  hospital,  where  he  died  in  about  three  hours.  After  he  was 
removed  to  the  sidewalk,  his  brother,  also  a  deaf-mute,  was  sent  for ; 
and  about  thirty  minutes  after  the  accident,  he  there  obtained  from 
him,  by  signs,  the  declarations  the  reception  of  which  in  evidence  are 
complained  of  as  error.  He  was  produced  by  plaintififas  a  witness  and 
was  asked:  "What  did  he  tell  j'ou?"  To  this  defendant's  counsel 
objected,  on  the  grounds  '^  (1)  that  the  declarations  of  the  deceased  are 
incompetent,  (2)  that  they  are  no  part  of  the  re$  geBt€B^  (3)  that  what- 
ever the  conversation  may  have  been,  it  took  place  at  a  time  consid- 
erably subsequent  to  the  time  of  the  injury,  at  a  place  other  than  where 
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the  injury  occurred,  (4)  that  the  evidence  is  inadmissible  for  any  pur- 
pose." The  court  overruled  the  objections,  and  the  defendant's  coun- 
sel excepted.  The  counsel  further  objected  to  the  reception  of  the 
evidence,  ^^  upon  the  ground  that  the  declarations  of  the  deceased  are 
not  competent  for  the  purpose  of  establishing  either  negligence  on  the 
part  of  the  defendant,  or  absence  of  negligence  on  the  part  of  the 
deceased."  The  court  overruled  the  objection,  and  defendant's  counsel 
again  excepted.  The  witness  then  answered  :  ^^  John  said  he  got  hit! 
John  said  there  was  a  long  train,  that  he  stood  waiting  for  it  to  go,  and 
an  engine  followed  and  stnick  him."  The  counsel  in  objecting  to  this 
evidence,  and  the  court  in  ruling  upon  the  objections,  must  have  known 
what  evidence  was  sought  to  be  elicited  bj'  the  question,  as  the  case 
had  l)efore  been  tried,  and  the  same  evidence  had  been  given.  19  Hun, 
69.  It  is  not  disputed  that  this  evidence  was  quite  material,  and  we 
cannot  say  that  it  was  not  very  damaging  to  the  defendant  upon  a  vital 
issue.     Was  it  competent?    We  think  not 

The  claim  that  the  declarations  can  be  treated  as  part  of  the  res 
gesta  is  not  supported  b}'  authority  in  this  State.  The  res  gesta^  speak- 
ing generally,  was  the  accident.  These  declarations  were  no  part  of 
that.  —  were  not  made  at  the  same  time,  or  so  nearl}'  contemporaneous 
with  it  as  to  characterize  it,  or  throw  an}*  light  upon  it.  The}'  are 
purely  narrative,  giving  an  account  of  a  transaction  not  partly  past,  but 
wholly  past  and  completed.  They  depend  for  their  truth  whoUj'  upon 
the  accuracy  and  reliabilit}'  of  the  deceased,  and  the  veracity  of  the 
witness  who  testified  to  them.  Nothing  was  then  transpiring  or  evi- 
dent to  any  witness  which  could  confirm  the  declarations,  or  by  which 
upon  cross-examination  of  the  witness  testifying,  or  by  the  examination 
of  other  witnesses,  the  truth  of  the  declarations  could  be  tested. 

It  is  not  easy  alwa3's  to  determine  when  declarations  maj'  be  received 
as  part  of  a  res  gesta^  and  the  cases  upon  this  subject  in  this  country 
and  in  England  are  not  always  in  harmony.  The  case  of  Commonr 
wealth  V.  McPike^  3  Gushing,  181,  and  Insurance  Company  v.  Jl^osley, 
8  Wall.  397,  are  extreme  cases  upon  one  side,  and  would  justify  the 
reception  of  these  declarations.  The  case  of  JRegina  v.  Bedingfidd^ 
14  Cox's  Gr.  Gases,  341,  is  an  extreme  case  upon  the  other  side,  and 
goes  much  further  than  would  be  needed  to  justify  the  exclusion  of 
these  declarations.  That  case  was  decided  by  Lord  Ghief  Justice 
Gockburn,  after  consulting  with  Field  and  Manist}',  JJ.,  and  aroused 
much  discussion  and  criticism  in  England.  BedingfieUPa  Caae^  14  Am. 
Law  Review,  817 ;  15  Id.  71. 

The  rule  as  to  res  gesta  laid  down  in  CommonweaUh  y.  McPike^ 
has  since  been  limited,  and  very  properl}'  applied  in  oUier  cases  in  that 
State.  In  Zand  v.  Tyngsborongh^  9  Gush.  36,  in  view  of  the  frequent 
recurrence  of  questions  in  regard  to  the  admission  of  declarations 
claimed  to  be  part  of  some  res  gesta^  the  court  undertook  to  set  forth 
and  illustrate  with  some  particularity  the  principles  and  tests  by  which 
such  questions  must  be  determined,  and  among  other  tilings  said: 
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^^  When  the  act  of  a  party  may  be  given  in  evidence,  his  declarations 
made  at  tlie  time,  and  calculated  to  elucidate  and  explain  the  character 
and  quality  of  the  act,  and  so  connected  with  it  as  to  constitute  one 
transaction,  and  so  as  to  derive  credit  from  the  act  itself,  are  admissi- 
ble in  evidence.  The  credit  which  the  act  or  fact  gives  to  the  accom- 
panying declarations  as  a  part  of  the  transaction,  and  the  tendency  of 
tbe  contemporary  declarations  as  a  pait  of  the  transaction  to  explain 
the  particular  fact,  distinguish  this  class  of  declarations  from  mere 
hearsaj';"  and  further:  ^^Such  a  declaration  derives  credit  and  im- 
portance as  forming  a  part  of  the  transaction  itself,  and  is  included  in 
the  surrounding  circumstances  which  may  always  be  given  in  evidence 
to  the  jury  with  the  principal  fact  There  must  be  a  main  or  principal 
fact  or  transaction ;  and  only  such  declarations  are  admissible  as  grow 
out  of  the  principal  transaction,  illustrate  its  character,  are  contempo- 
rary with  it,  and  derive  some  degree  of  credit  from  it."  In  Common' 
wealth  V.  Hackett^  2  Allen,  136,  upon  a  trial  for  murder,  a  witness 
testified  that,  at  the  moment  the  fatal  stabs  were  given,  he  heard  the 
victim  cry  out  ^^  I  am  stabbed,"  and  he  at  once  went  to  him  and 
reached  him  within  twenty  seconds  afler  that,  and  then  heard  him  say, 
*' I  am  stabbed  —  lam  gone  —  Dan  Hackett  has  stabbed  me."  This 
evidence  was  held  competent  as  part  of  the  re8  geata.  Bigelow,  C.  J., 
speaking  of  this  evidence,  said:  ''If  it  was  a  narrative  statement, 
wholly  unconnected  with  any  transaction  or  principal  fact,  it  would  be 
clearl}'  inadmissible.  But  such  was  not  its  character.  It  was  uttered 
immediately  after  the  alleged  homicidal  act,  in  the  hearing  of  a  person 
who  was  present  when  the  mortal  stroke  was  given,  who  heard  the  first 
words  uttered  by  the  deceased,  and  who  went  to  him  after  so  brief  an 
interval  of  time  that  the  declarations  or  exclamations  of  tbe  deceased 
may  fairly  be  deemed  a  part  of  the  same  sentence  as  that  which  fol- 
lowed instantl}',  after  the  stab  with  the  knife  was  inflicted.  It  was  not, 
therefore,  an  abstract  or  narrative  statement  of  a  past  occurrence,  de- 
pending for  its  force  and  effect  solely  on  the  credit  of  the  deceased, 
unsupported  b}'  any  principal  fact,  and  receiving  no  credit  or  signifi- 
cance from  the  accompanying  circumstances.  But  it  was  an  exclama- 
tion or  statement  contemporary  with  the  same  transaction,  forming  a 
natural  and  material  part  of  it,  and  competent  as  being  original  evi- 
dence in  the  nature  of  res  gestCB.**  The  learned  judge  also  said  that 
the  rule  which  renders  res  gesta  competent  has  been  often  loosely 
administered  by  courts  of  justice  so  as  to  admit  evidence  of  a  danger- 
ous and  doubtful  character ;  and  that  the  tendency  of  recent  decisions 
has  been  to  restrict  within  the  most  narrow  limits  this  species  of  testi- 
mony ;  and  that  that  court  was  disposed  to  apply  the  nile  strictly,  and 
to  exclude  everything  which  did  not  clearl}*  come  within  its  just  and 
proper  limitations.  In  these  cases  (the  last  two)  I  think  the  rule  under 
consideration  was  correctly  laid  down  and  applied,  and  properly  defined 
and  limited.  In  Rockwell  v.  TayloTy  41  Conn.  55,  the  rule  was  laid 
down  thus:  ^^To  make  declarations  on  this  ground  admissible,  they 
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must  not  have  been  mere  narratives  of  past  occurrences,  bat  must  have 
been  made  at  the  time  of  the  act  done  which  they  are  supposed  to  char- 
acterize, and  have  been  well  calculated  to  unfold  the  nature  and  qnalit}' 
of  the  acts  they  were  intended  to  explain ;  and  to  so-  harmonize  with 
them  as  to  constitute  a  single  transaction."  In  Hanover  Railroad 
Company  v.  Coyle,  55  Penn.  St  396,  the  action  was  against  a  railroad 
company  for  injuring  the  plaintiff  b}*  negligence ;  and  the  trial  court 
admitted  declarations  of  the  engineer  b^*  whose  negligence  the  plaintiff 
was  injured,  made  at  the  time  of  the  injury,  as  part  of  the  res  gesta  ; 
and  it  was  held  that  they  were  properly  admitted.  Agnew,  J.,  writing 
the  opinion  and  speaking  of  the  declaration  of  the  engineer,  said :  ''  It 
was  made  at  the  time  of  the  accident,  in  view  of  goods  strewn  along 
the  road  by  the  breaking  of  the  boxes;  and  seems  to  have  grown 
directly  out  of  and  immediately  afler  the  happening  of  the  fact.  The 
negligence  complained  of  being  that  of  the  engineer  himself,  we  cannot 
say  that  his  declarations,  made  upon  the  spot,  at  the  time,  and  in  view 
of  the  effects  of  his  conduct,  are  not  evidence  against  the  compan}*^  as  a 
part  of  the  very  transaction  itself."  .  .  . 

I  have  now  called  attention  to  the  principal  authorities  in  this  State, 
upon  the  doctrine  of  res  gesta  evidence,  and  I  have  examined  all  the 
other  cases  which  have  been  reported  in  this  State  relating  to  the  doc- 
trine, and  I  confidently  assert  that  there  is  no  authority  in  this  State 
for  holding  that  this  evidence  was  competent.  Here  the  res  gesta^ 
strictly  and  accurately  speaking,  was  not  the  fact  that  the  intestate  was 
injured,  nor  the  fact  that  he  was  injured  by  coming  in  collision  with  the 
engine.  These  facts  were  apparent  and  undisputed.  But  the  point  of 
inquiry  was,  how  he  came  to  be  hit  by  the  engine,  with  the  view  of 
ascertaining  whether  the  accident  was  solel}'  due  to  the  negligence 
of  the  defendant,  or  partly,  or  wholly  due  to  the  negligence  of  the  in- 
testate. The  manner  of  the  accident  was,  therefore,  the  res  gesta  to 
be  inquired  into ;  and  these  declarations  made  after  the  accident  had 
happened,  after  the  train  had  passed  from  sight,  and  the  whole  transac- 
tion had  terminated,  were  no  part  of  that  res  gesta,  had  no  connection 
with  it,  and  were  purely  narrative.  It  has  been  well  said,  that  res  gesta 
must  he  &  res  gesta  that  has  something  to  do  with  the  case,  and  then 
the  declaration  must  have  something  to  do  with  the  res  gesta.  It  can- 
not be  said  that  these  declarations  were  in  such  manner  connected  with 
the  res  gesta  as  to  constitute  one  transaction  so  that  the}'  and  tlie  res 
gesta  were  parts  of  the  same  transaction.  They  were  not  made  under 
such  circumstances  that  they  are  in  any  way  confirmed  by  the  res  gesta, 
and  they  had  no  relation  to  what  was  then  present^  or  had  just  gone  bj- . 
Suppose  the  intestate  had  been  found  at  that  point  with  a  mortal  wound 
fireshl}'  inflicted  b}^  some  person ;  and  he  had  charged  that  an  individ- 
ual, nliming  him,  had  thirty  minutes  before  caused  the  wound ;  would 
that  declaration  have  been  competent  upon  the  trial  of  the  person  thus 
charged  with  the  murder?  Clearly  not,  within  principles  laid  down  in 
the  cases  which  I  have  cited.  Suppose  in  this  case  the  person  had  been 
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found  there  with  a  wound  upon  his  head ;  and  he  had  stated  that  the 
engineer  upon  one  of  these  engines  had  struck  him,  as  the  engine 
passed,  and  the  engineer  had  been  upon  trial  for  the  offence ;  would  the 
declaration  have  been  competent?  It  makes  no  difference  that  the 
intestate  had  died,  and  could  not  therefore  be  called  as  a  witness.  If 
these  declarations  were  competent,  they  would  have  been  no  less  com- 
petent if  he  had  survived  and  brought  the  action  himself,  and  had  been 
a  witness  upon  the  trial.  Suppose  the  engineer  upon  the  engine  which 
struck  the  defendant  had,  at  the  precise  time  when  these  declarations 
were  made,  also  made  declarations  either  favorable  or  unfavorfible  to 
the  defendant,  could  they  have  been  given  in  evidence  as  a  part  of  the 
res  gesta/  In  view  of  the  authorities  which  I  have  cited,  that  will  not 
be  claimed,  and  yet  if  these  declarations  were  competent,  those  made  at 
the  same  time  b}'  the  engineer  would  have  been  competent ;  and  this 
illustrates,  too,  how  important  it  is  that  a  correct  rule  upon  this  subject 
should  be  laid  down  in  this  case. 

This  evidence  cannot  be  received  upon  the  theory  that  there  is  a  very 
strong  probability  that  the  declarations  made  by  the  intestate  were 
true.  The  probability  would  have  been  equally  strong  if  they  had  been 
made  several  hours  later  when  he  was  removed  to  the  hospital.  The 
probability  is  that  as  he  neared  his  death,  he  would  have  told  the  truth, 
if  he  said  anything  about  it  The  same  ma}*  be  said  of  many  state- 
ments not  under  oath.  They  are  frequently  made  under  such  circum- 
stances as  entitle  them  to  \evy  great,  and  frequently  to  implicit  conQ- 
dence ;  and  yet  they  do  not  answer  the  requirements  of  the  law,  —  that 
a  party  prosecuted  shall  be  confVonted  with  the  witnesses,  shall  have  an 
opportunity  of  cross-examination,  and  that  the  evidence  against  him 
shall  be  given  under  the  test  and  sanction  of  a  solemn  oath.  Declara- 
tions which  are  received  as  part  of  the  res  gesta  are  to  some  extent  a 
departure  from  or  an  exception  to  the  general  rule ;  and  when  they  are 
so  far  separated  from  the  act  which  they  are  alleged  to  characterize  that 
they  are  not  part  of  that  act  or  interwoven  into  it  by  the  surrounding 
circumstances  so  as  to  receive  credit  from  it  and  fh>m  the  surrounding 
circumstances,  they  are  no  better  than  any  other  unsworn  statements 
made  under  any  other  circamstances.  They  then  depend  entirely  upon 
the  credit  of  the  person  making  them  and  of  the  persons  who  testify  to 
them,  and  hence  are  of  no  more  value  as  evidence  in  a  legal  pro- 
ceeding than  the  unsworn  declarations  of  a  person  under  any  other 
circumstances. 

Even  dying  declarations  are  not  received  in  civil  actions  unless  part  \\ 
of  the  res  gesta.  Such  declarations  made  in  the  immediate  presence  of 
death,  under  the  most  solemn  circumstances,  when  all  motive  to  pervert 
the  truth  may  l)e  supposed  to  have  ceaseil  to  operate,  are  received  only 
in  trials  for  homicide  of  the  declarant  in  cases  where  the  death  of  the 
deceased  is  the  subject  of  the  charge,  and  the  circumstances  of  the 
death  are  the  subject  of  the  dying  declarations.  It  is  said  that  the  rea- 
sons for  thus  restricting  the  rule  may  be  that  credit  is  not  in  all  cases 
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due  to  the  declarations  of  a  dying  person,  for  his  body  may  survive  the 
powers  of  his  mind ;  or  his  recollection,  if  his  senses  are  not  impaired, 
maj'  not  be  perfect ;  or  for  the  sake  of  ease,  and  to  be  rid  of  the  impor- 
'  tunity  and  annoj-ance  of  those  around  him,  he  ma}'  sa}*,  or  seem  to  say, 
whatever  they  may  choose  to  suggest  The  rule  admitting  dying  dec- 
larations as  thus  restricted  stands  only  uiK>n  the  ground  of  the  public 
necessity  of  preserving  the  lives  of  the  community  by  bringing  man- 
slayers  to  justice.     Grcenl.  on  Ev.  s.  156. 

There  is  no  middle  ground  for  receiving  declarations  of  this  char- 
acter, -^  that  is,  the}'  must  be  received  either  as  dj'ing  declarations  or  as 
declarations  forming  part  of  the  res  gesta. 

But  it  is  said  that  although  this  evidence  may  have  been  incompetent 
to  show  how  the  accident  happened,  it  was  competent  to  explain  the 
condition  of  the  intestate  at  the  time  he  made  the  declarations.  It  is 
clear,  however,  that  they  were  not  received  for  that  purpose.  There 
was  no  dispute  about  his  condition.  It  was  not  questioned  that  he  was 
badly  mangled  and  bruised,  and  that  his  injuries  were  received  upon 
the  defendant's  railroad  by  contact  with  one  of  its  engines ;  and  so  far 
as  the  declarations  tended  to  show  that  he  was  simply  hit  b}'  an  engine, 
and  received  his  injuries  in  that  way,  they  were  wholl}'  unnecessarj*  and 
immaterial.  The  sole  point  of  the  evidence  was  to  show  that  he  ap- 
proached the  track,  waited  for  a  long  train  to  pass,  and  then  in  at- 
tempting to  cix>ss  the  track,  was  struck  by  an  engine  backing  in  the 
same  direction,  thus  making  a  question  for  the  jnr}*  as  to  the  contrib- 
utory negligence  on  his  part.  For  that  purpose  the  evidence  was  in- 
competent, and  that  was  the  sole  purpose,  manifestl}',  for  which  it  was 
offered  or  received.  Suppose  the  intestate  had  been  found  there  with  a 
mortal  stab  inflicted  half  an  hour  before,  and  he  had  said,  ^'  I  am 
stabbed;  John  Doe  did  it!"  and  the  evidence  had  been  objected  to 
and  received,  would  it  have  been  an  answer  to  say  that  it  was  compe- 
tent to  show  his  then  present  condition,  and  that  the  whole  evidence 
should  not,  therefore,  have  been  excluded?  The  stab  would  have  been 
apparent,  and  the  declarations  wholly  immaterial  and  unnecessary  to 
show  it,  and  the  sole  purpose  and  effect  of  the  evidence  would  have 
been  to  show  who  the  murderer  was.  So  here  the  evidence  was  given 
for  the  sole  purpose  of  showing  what  took  place  at  the  time  the  intes- 
tate was  injured,  and  not  for  the  purpose  of  characterizing  his  condition 
at  the  time  he  spoke. 

We  are,  therefore,  of  opinion  that  an  important  rule  of  evidence  was 
violated  in  receiving  these  declarations,  and  that  upon  that  ground  the 
judgment  should  be  reversed  and  a  new  trial  granted. 

All  concur,  except  Rapallo,  J.,  not  voting,  and  Danfobth,  J.,  not 
sitting.  1.  Judgment  reverBed^ 

^  And  BO  Stote  o.  Tnuty,  1  Pennewill  (Del.),  819. 

In  Marler  v,  Tex.  Pac.  Ry.  Co.,  52  La.  Ann.  000  (1900),  the  court  (Kicholls,  0.  J.) 
said  :  "  The  admissibility  of  unsworn  declarations  in  evidence,  as  part  of  the  res  ^este, 
does  not  rest  npon  the  theory  that  there  is  a  great  probability  that  they  may  be  tme ; 
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In  VtcksbtiTff,  etc.  Railroad  v.  O'Brien,  119  U.  S.  99  (1886),  Mr. 
Justice  Harlak  delivered  the  opinion  of  the  court.   ' 

This  action  was  brought  by  Mary  £.  O'Brien  and  her  husband,  John 
J.  O'Brien,  to  recover  damages  sustained  in  consequence  of  personal 
injuries  received  by  the  wife  in  September,  1881,  while  a  passenger 
upon  the  Vicksburg  and  Meridian  Bailroad.  The  declaration  alleges 
that  the  company  *^  so  carelessly,  negligently,  and  unskilfully  con- 
structed and  maintained  its  railroad  track,  engine,  and  cars,  and  so 
carelessly,  negligently,  and  unskilfully  conducted  itself  in  the  manage- 
ment, control,  and  running  of  the  same,^'  that  the  car  in  which  Mrs. 
O'Brien  was  seated  as  a  passenger  was  thrown  from  the  railroad  track 
and  overturned,  whereby  she  was  seriously  injured.  There  was  a  .ver- 
dict and  judgment  for  $9,000  in  favor  of  the  plaintiffs.  .  .  . 

At  the  trial  below,  plaintiffs  introduced  one  Boach  as  a  witness, 

for,  though  these  dedarations  are  frequently  made  nnder  such  drcnmstaiices  an  to 
entitle  them  to  implicit  confidence,  yet  they  do  not  answer  the  requirements  of  the 
law,  that  testimony  against  a  party  shall  be  given  under  the  test  and  sanction  of  a 
solemn  oath,  and  that  he  should  have  had  an  opportunity  of  cross-examination. 
Waldele  v.  Railroad  Ca,  96  N.  Y.  274.  Were  we  to  permit  ourselves  to  be  guided 
in  this  matter  simply  by  the  high  character  of  the  parties  making  the  declarations, 
and  of  those  testifying  to  the  fact  of  such  declarations,  and  to  the  substance  of  the 
same,  we  would  test  the  *  admissibility '  of  evidence  by  the  credibility  of  witnesses, 
instead  of  by  fixed  rules,  determinative  not  only  of  that  particular,  but  of  all  other 
identical  cases.  .  .  . 

"  Counsel  of  defendant  in  their  brief  very  correctly  say :  '  The  res  gesta  here  was  the 
manner  and  circumstances  under  which,  and  the  place  where,  the  deceased  left  the 
train.  His  declarations  relative  thereto  were  made  after  the  transaction  was  an 
accoropUshed  fact»  after  the  conductor  and  his  train  were  mOes  away,  and  in  the 
presence  of  no  person  who  was  an  actor  in  the  transaction.  They  were  made,  in  every 
case,  not  spontaneously  and  instinctively,  under  stress  of  the  r$8  gestcB,  but  delib* 
entely  (though,  doubtless,  under  great  suffering),  and  in  narrative  form,  in  response 
to  inquiries  how  the  accident  had  happened,  and  after  the  deceased  had  turned  his 
attention  to  measures  of  safety,  evidenced  by  his  calling  for  help.' 


tt 


In  McCarrick  v.  Eealy,  70  Conn.  64S,  645  (1898),  the  court  (Hall,  J.)  said: 
'*  As  a  part  of  the  re$  gesta,  and  against  the  defendant's  objection,  the  court  admitted 
evidence  of  the  declaration  of  the  plaintiff,  made  to  her  mother,  within  five  minutes 
from  the  time  she  was  injured,  and  as,  crying,  she  was  entering  her  parents*  house, 
that  Eealy's  dog  had  bitten  her.  Proof  of  the  fact  that  she  was  crying,  or  com- 
plaining of  pain,  would  have  been  admissible  to  show  that  she  was  then  suffering,  but 
not  her  statement  of  the  cause  of  the  pain.  To  render  such  a  declaration  admissible 
as  a  part  of  the  res  geata  it  must  characterusa  or  explain  some  material  act  or  occur- 
rence which  it  accompanies.  The  res  gestcs,  the  occurrence,  which  was  material,  was 
the  act  by  which  the  plaintiff  was  injured.  Her  declarations  made  while  the  injuries 
were  being  inflicted,  were  a  part  of  that  occurrence,  and  if  they  characterized  or 
explained  it  would  have  been  admissible.  If  not  made  during  the  continuance  of  the 
act,  but  after  the  aot  by  which  she  was  ii\jured  had  been  completed,  they  were  but  a 
narrative  of  a  past  event ;  and  evidence  of  such  declarations  was  objectionable  as 
hearsay.  1  Greenl.  on  Ev.  §  108  ;  Enos  v.  Tuttle,  8  Conn.  247,  250  ;  Noyes  v,  Ward, 
19  id.  250,  268 ;  Ford  ».  Haskell,  82  id.  489,  492 ;  Rockwell  v,  Taylor,  41  id.  55,  69. 
The  same  principle  has  been  enunciated  in  many  other  decisions  in  this  State." —  Ed« 
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who,  during  his  examination,  was  asked  whether  he  did  not,  shortly 
after  the  accident,  have  a  conversation  with  the  engineer  having  charge 
of  defendant's  train  at  the  time  of  the  accident,  about  the  rate  of 
speed  at  which  the  train  was  moving  at  the  time.  To  that  question  the 
defendant  objected,  but  his  objection  was  overruled,  and  the  witness 
permitted  to  answer.  The  witness  had  previously  stated  that,  on  exami- 
nation of  the  track  after  the  accident,  he  found  a  cross-tie  or  cro8s.ties 
under  the  broken  rail  in  a  decayed  condition.  His  answer  to  the  above 
question  was :  '^  Between  ten  and  thirty  minutes  after  the  accident 
occurred,  I  had  such  a  conversation  with  Morgan  Herbert,  the  engineer 
having  charge  of  the  locomotive  attached  to  the  train  at  the  time  of 
the  accident,  and  he  told  me  that  the  train  was  moving  at  the  rate  of 
eighteen  miles  an  hour."  The  defendant  renewed  its  objection  to  this 
testimony  by  a  motion  to  exclude  it  from  the  Jury.  This  motion  was 
denied  and  an  exception  taken.  .  .  . 

We  are  of  opinion  that  the  declaration  of  the  engineer  Herbert  to  the 
witness  Roach  was  not  competent  against  the  defendant  for  the  purpose 
of  proving  the  rate  of  speed  at  which  the  train  was  moving  at  the  time 
of  the  accident.  It  is  true  that,  in  view  of  the  engineer's  experience 
and  position,  his  statements  under  oath,  as  a  witness,  in  respect  to  that 
matter,  if  credited,  would  have  influence  with  the  Jury.^  Although  the 
speed  of  the  train  was,  in  some  degree,  subject  to  his  control,  still  his 
authority,  in  that  respect,  did  not  carry  with  it  authority  to  make 
declarations  or  admissions  at  a  subsequent  time,  as  to  the  manner  in 
which,  on  any  particular  trip,  or  at  anj^  designated  point  in  his  route, 
he  had  performed  his  duty.  His  declaration,  after  the  accident  had 
become  a  completed  fact,  and  when  he  was  not  performing  the  duties  of 
engineer,  that  the  train,  at  the  moment  the  plaintiff  was  injured,  was 
being  run  at  the  rate  of  eighteen  miles  an  hour,  was  not  explanatory  of 
anything  in  which  he  was  then  engaged.  It  did  not  accompany  the  act 
from  which  the  injuries  in  question  arose.  It  was,  in  its  essence,  the 
mere  narration  of  a  past  occurrence,  not  a  part  of  the  res  gestcsj  — 
simply  an  assertion  or  representation,  in  the  course  of  conversation, 
as  to  a  matter  not  then  pending,  and  in  respect  to  which  his  authority 
as  engineer  had  been  fully  exerted.  It  is  not  to  be  deemed  part  of  the 
res  gestCB^  simply  because  of  the  brief  period  intervening  between  the 
accident  and  the  making  of  the  declaration.  The  fact  remains  that 
the  occurrence  had  ended  when  the  declaration  in  question  was  made, 
and  the  engineer  was  not  in  the  act  of  doing  anything  that  could  pos- 
sibly affect  it.  If  his  declaration  had  been  made  the  next  day  after  the 
accident,  it  would  scarcely  be  claimed  that  it  was  admissible  evidence 
against  the  company.  And  yet  the  circumstance  that  it  was  made  be- 
tween ten  and  thirty  minutes  —  an  appreciable  period  of  time  —  after 
the  accident,  cannot,  upon  principle,  make  this  case  an  exception  to 
the  general  rule.     If  the  contrary  view  should  be  maintained,  it  would 

1  See  Johnaon  v.  Oakland,  etc.  R.  Co.,  60  Pao.  Sep.  170  (Cal.  1900) ;  Detroit,  eto. 
B.  Co.  o.  Van  Steinbaig,  17  Mich.  99,  105.  —Ed. 
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follow  that  the  declarations  of  the  engineer,  if  favorable  to  the  com- 
p&ny,  would  have  been  admissible  in  its  behalf  as  part  of  the  res  gestcSy 
without  calling  him  as  a  witness,  —  a  proposition  that  will  find  no 
support  in  the  law  of  evidence.     The  cases  have  gone  far  enough  in 
the  admission  of  the  subsequent  declarations  of  agents  as  evidence 
against  their  principals.     These  views  are  fully  sustained  by  adjudica- 
tions in  the  highest  courts  of  the  States.  .  .  . 
For  the  errors  indicated  the  judgment  is 
JReversed^  and  the  cause  remanded  for  a  neuo  trial,  and  /or  far- 
ther proceedings  consistent  with  this  opinion,^ 

Mb.  Justice  Field,  with  whom  concurred  the  Chief  Justice,  Mb. 
Justice  Miller  and  Mr.  Justice  Blatchford,  dissenting. 

I  am  not  able  to  give  ray  assent  to  the  judgment  of  the  court  in  this 
case.  .  .  . 

A9  the  declaration  was  made  between  ten  and  thirty  minutes  after 
the  accident,  we  may  well  conclude  that  it  was  made  in  sight  of  the 
wrecked  train,  and  in  presence  of  the  injured  parties,  and  whilst  sur- 
rounded by  excited  passengers.  The  engineer  was  the  only  person 
from  whom  the  company  could  have  learned  of  the  exact  speed  of  the 
train  at  the  time ;  to  him  it  would  have  been  obliged  to  apply  for 
information  on  that  point.  It  would,  seem,  therefore,  that  his  declara- 
tion, as  that  of  its  agent  ^r  servant,  should  have  been  received.  The 
modern  doctrine  has  relaxed  the  ancient  rule,  that  declarations,  to  be 
admissible  as  part  of  the  res  gestoe^  must  be  strictly  contemporaneous 
with  the  main  transaction.  It  now  allows  evidence  of  them,  when  they 
appear  to  have  been  made  under  the  immediate  influence  of  the  prin- 
cipal transaction,  and  are  so  connected  with  it  as  to  characterize  or 
explain  it. 

The  case  of  the  Hanover  Railroad  Company  v.  Coyle^  55  Penn.  St. 
896,  402,  is  in  point.  There  it  appeared  that  a  peddler's  wagon  was 
struck  by  a  locomotive  and  the  peddler  was  injured  ;  and  the  question 
was  as  to  the  admissibility  of  the  declaration  of  the  engineer  that  the 
train  was  behind  time,  to  show  carelessness  and  negligence.  The  Su- 
preme Court  of  Pennsylvania  held  it  admissible.  '*  We  cannot  say," 
said  the  court,  "  that  the  declaration  of  the  engineer  was  no  part  of  the 
res  gestm.  It  was  made  at  the  time,  in  view  of  the  goods  strewn  along 
the  road  by  the  breaking  up  of  tlie  boxes,  and  seems  to  have  grown 
directly  out  of  and  immediately  after  the  happening  of  the  fact.  The 
negligence  complained  of  being  that  of  the  engineer  himself,  we  cannot 
say  that  his  declarations,  made  upon  the  spot,  at  the  time,  and  in  view 
of  the  eflfects  of  his  conduct,  are  not  evidence  against  the  company  as  a 
part  of  the  very  transaction  itself." 

What  time  may  elapse  between  the  happening  of  the  event  in  respect 
to  which  the  declaration  is  made,  and  the  time  of  the  declaration,  and 

1  And  so  Coll  p.  Easton  Co.,  180  Pa.  618.  Compftre  Ohio,  etc  R.  Co.  v.  Stein, 
IS8  Ind.  243.  —  £d. 
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yet  the  declaration  be  admiBfiible,  must  depend  apon  the  character  of 
the  transaction  itself!  An  accident  happening  to  a  railway  train,  by 
which  a  car  is  wrecked,  would  naturally  lead  to  a  great  deal  of  excite- 
ment among  the  passengers  on  the  train,  and  the  character  and  cause  of 
the  accident  would  be  the  subject  of  explanation  for  a  considerable  time 
afterwards  by  persons  connected  with  the  train.  The  admissibility  of 
a  declaration,  in  connection  with  evidence  of  the  principal  fact,  as 
stated  by  Greenleaf,  must  be  determined  by  the  judge  according  to 
the  degree  of  its  relation  to  that  fact,  and  in  the  exercise  of  a  sound 
discretion ;  it  being  extremely  difficult,  if  not  impossible,  to  bring  this 
class  of  cases  within  the  limits  of  a  more  particular  description.  The 
principal  points  of  attention  are,  he  adds,  whether  the  declaration  was 
contemporaneous  with  the  main  fact,  and  so  connected  with  it  as  to 
illustrate  its  character.^ 

^  **  Declarations  accompanying  acts  are  a  wide  field  of  evidence  and  to  be  carefully 
watched."—  Williams,  J.,  in  Queen  v.  Bliss,  7  A.  &  E.  p.  566  (1837). 

**  Where  an  act  done  is  evidence  per  se,  a  declaration  accompanying  that  act  may 
well  be  evidence  if  it  reflects  light  upon  or  qualifies  the  act.  But  I  am  not  aware  of 
any  case  where  the  act  done  is,  in  its  own  nature,  irrelevant  to  the  issue  and  where  the 
declaration  ;M;rs0  is  inadmissible,  in  which  it  has  been  held  that  the  union  of  the  two 
has  rendered  them  admissible."  —  Coltman,  J.,  in  Wright  «.  Doe  d.  Tatham,  7  A.  ft 
£.  p.  861  (1837). 

'*  Here  it  is  admitted  that  neither  the  fact  nor  the  declaration,  standing  alone,  are 
evidence  ;  and  when  put  together  it  is  the  declaration  which  is  significant,  and  not  the 
fact  The  fact  was  of  no  importance  standing  alone  ;  and  the  declaration,  standing 
alone,  was  incompetent.  When  they  are  united,  the  unimportant  fact  is  used  as  a 
vehicle  to  introduce  the  incompetent  declaration."  —  Parker,  C.  J.  (for  the  court),  in 
Patten  v.  Ferguson,  18  N.  H.  528  (1847).  See  also  Lund  v.  Tyngsborough,  9  Cush. 
86(1851). 

Com.  v.  Chance,  174  Mass.  245.  Holmes,  J.  :  "Evidence  was  offered  by  the 
defence  that  one  Mrs.  O'Brien,  since  dead,  during  a  quarrel  with  her  husband  went 
to  the  closet,  took  out  two  bullets,  and  said,  '  The  third  one  killed  Russell.'  Seem- 
ingly, it  was  argued  that  the  evidence  showed  grounds  for  suspecting  Mrs.  0'BrieD*8 
husband,  and  that  her  declaration  was  admissible,  under  St  1898,  c.  585  [for  this 
statute  see  infra,  672].  The  statute  was  met  by  the  judges,  who  were  not  satis- 
fied that  the  declaration  was  made  in  good  faith  and  upon  personal  knowledge.  It 
now  is  argued  that  the  evidence  was  admissible  as  part  of  the  res  geatm.  But  it  waa 
no  part  of  any  material  fact  or  act.  Assuming  that  the  presence  of  the  bullets  in  the 
closet  had  some  infinitesimal  bearing  upon  the  case.  —  which  is  going  far,  —  the  fact 
that  Mrs.  O'Brien,  rather  than  some  one  else,  took  them  out^  was  immaterial,  except 
on  the  assumption  that  the  declaration  was  material,  which  is  the  very  thing  to  be 
proved.  If  her  taking  out  the  bullets  were  material,  still  the  declaration  would  not 
be  made  admissible  by  that  fact,  but  would  have  to  stand  on  its  own  merits,  which 
are  not  enough.  The  act  of  taking  out  the  bullets  needed  no  explanation,  and  was 
not  explained,  in  any  material  sense,  by  Mrs.  O'Brien's  words.  It  is  not  the  law  that 
any  and  all  conversation  which  happens  to  be  going  on  at  the  time  of  an  act  can  be 
proved  if  the  act  can  be  proved." 

"  "We  have  seen  that  a  party  may,  of  course,  prove  any  declaration  which  is  a  fact  in 
issue.  Why  shall  we  not  also  say  that  one  may,  of  course,  prove  any  declaration  that 
is  a  fact  relevant  to  the  issue,  — an  evidentiary  fact !    Because  this  is  precisely  where 
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the  hearsay  role  oomes  in  with  its  prohibition.  The  fact  of  a  declaration  may  haye  an 
eyideutiary  quality,  but,  by  the  rule  against  heaisay,  as  has  been  pointed  out  before, 
such  facts  are  discriminated  from  other  eyidontiary  facts;  they  are  not  admissible 
where  other  facts  of  no  greater  probative  force  would  be.  In  oUier  words,  While  the 
hearsay  rule  does  not  forbid  the  proving  of  any  of  the  ultimate  facts  in  the  case,  it  do«s 
forbid  the  proving  of  a  certain  class  of  evidentiary  facts.  Observe,  then,  that  the  hear- 
say rule  operates  in  two  ways  :  (a)  It  forbids  usiug  the  credit  of  an  absent  declarant 
as  the  basis  of  an  inference,  and  (b)  it  forbids  using  in  the  same  way  the  mere  eviden- 
tiary fact  of  the  statement  as  having  been  made  under  such  and  such  circumstances. 
Belief  has  always  been  bad  from  the  operation  of  the  rule  in  certain  cases  when  the 
declarant  was  dead,  but  those  cases,  although  covering  a  good  deal  of  ground,  hare 
been  rigidly  detined :  it  has  never  been  the  English  law  that  the  declarations  of  de- 
ceased persons  generally,  should  be  received.  It  is  otherwise  in  Scotland,  and  it  has 
been  the  urgent  contention  of  some  persons  that  the  English  law  should  admit  the 
declarations  of  deceased  persons  generally.  .  .  .  It  is  always  to  be  remembered  that  to 
fix  a  thing  as  being  really  a  part  of  the  surroundings  of  a  given  fact,  or  as  really  be- 
longing to  a  given  situation,  is  not  therefore  to  make  it  admissible.  It  is  easy  to  see 
that,  in  telling  any  stoiy,  it  would  be  possible  to  run  down  the  particulars  of  it  into 
great  detail :  one  might  state  the  condition  of  the  thermometer  at  the  time  and  spot, 
the  color  of  each  man's  hair,  the  apparent  state  of  his  health,  the  color  and  cut  of  his 
clothes,  and  so  on,  — and  each  of  these  things  would  be  a  part  of  the  rea  gesta.  But 
in  very  many  cases  they  might  properly  be  rejected.  In  our  double  tribunal  of  court 
and  jury,  anything  which  a  party,  in  good  laith,  considers  to  bear  upon  his  case,  he 
may  draw  to  the  attention  of  the  court ;  but  the  court  will  apply  the  principles  of  good 
sense  as  well  as  law  in  determining  whether  the  time  of  the  tribunal  shall  be  taken  up 
with  it ;  and  so,  although  much  may  in  fact  be  kept  from  the  jury  which  a  party  is 
persuaded  is  admissible,  it  is  to  be  noticed  that  he  always  has  his  chance  at  the  other 
branch  of  the  tribunal,  —  his  '  day  in  court '  before  the  public  dispenser  of  sound 
judgment,  as  to  whether  anything  which  he  pleases  to  offer  shall  be  received.  What- 
soever is  irrelevant  may,  of  course,  be  rejected  ;  whatsoever,  also,  though  in  strictness 
relevant,  is,  as  the  case  stands,  clearly  inadequate,  and  so  immaterial ;  whatsoever, 
though  relerant  and  not  quite  immaterial,  yet,  having  regard  to  the  bearing  of  it  in 
other  parts  of  the  case  or  the  use  that  is  likely  to  be  made  of  it,  is  really  colorable. 
No  doubt  the  exercise  of  these  functions  is  a  delicate  matter ;  but  the  right  to  exercise 
them  points  to  a  difference  between  parts  of  the  res  geeta  which  are  legally  admissible, 
and  o^er  parts."  — Beding/ielcCa  Ca$e.  Dedaralions  as  a  part  of  the  Bee  Gestae  15  Am. 
Law  Rev.  pp.  81,  98.  See  Futch  v.  State,  90  Ga.  472,  478 ;  Detroit  Co.  v.  Van  Stein- 
bnig,  17  Mich.  107 ;  Emerson  v.  Lebanon,  67  N.  H.  679 ;  Castner  v.  Sliker,  83  N.  J. 
Law,  607 ;  Trenton  Ca  v.  Cooper,  60  ib,  219. 

The  snlject  of  the  last  section  (res  gtaia)  ur  often  loosely  handled,  —  as  if  it  were 
enough  to  find  that  declarations  were  in  themselves  probative,  merely  as  circumstan- 
tial facts,  without  relying  on  the  declarant's  credit,  and  as  if,  by  calling  them  "  verbal 
facts,"  they  could  then  be  treated  just  like  other  facts.  But  in  studying  the  hear- 
say rule  and  observing  the  shape  of  the  exceptions  to  it,  all  becomes  confusion  if  it 
be  not  remembered  tiiat  declarations  are  often  fundamentally  different  from  other 
facts.  Remarks  on  the  present  subject  are  found  in  treatises  and  opinions,  which, 
although  sound  enough  in  point  of  abtitract  reason  and  good  sense,  are  quite  misleading 
as  indicating  the  present  state  of  the  law.  Often-quoted  passages  from  Greenleaf  and 
Wharton  may  be  referred  to  as  illustrating  what  is  here  said.  See  also  Denver,  etc. 
B.  Co.  V,  Spencer,  26  Col.  9,  and  various  Texas  oases,  «.  g^  Ry.  Co.  v.  Anderson,  82 
Tex.  619 ;  Dewalt  v.  Houston  B.  Co.,  66  S.  W.  Bep.  684  (Tex.  Civ.  App.  1900). 
And  so  Fulcher  v.  State,  28  Tex.  App.  466,  471 :  "  Bill  of  exception  number  five 
complains  of  the  admission  of  the  statements  of  the  wounded  man  made  to  the  witness 
Campbell  about  thirty  minutes  after  he  was  shot,  as  to  the  circumstances  of  the  shoot- 
ing and  who  shot  him.    Deoeaaed  was  shot  in  the  neck*  and  his  articulation  was 
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affected  hy  the  blood  collecting  in  his  throat.  About  fifteen  miuates  after  he  was 
shot  Campbell  admlDistered  to  him  some  brandy  and  camphor  to  clear  np  his  throat, 
and  about  fifteen  minutes  afterwards,  when  he  was  able  to  talk,  deceased  made  the 
statements  complained  of.  Under  the  circumstances  shoien  we  are  of  opinion  the 
declarations  were  admissible  as  its  gesUz,  Willson  s  Crim.  Stats,  s.  1046  ;  Stagner  v. 
The  State,  9  Texas  Ct  App.  441 ;  Warren  v.  The  Stote,  id.  619 ;  Washington  v.  The 
State,  19  Texas  Ct.  App.  521 ;  Piersou  v.  The  State,  21  Texas  Ct.  App.  15  ;  Smith  v. 
The  State,  id.  277 ;  Irby  v.  The  State,  25  Texas  Ct.  App.  208."  And  so  Freeman  v. 
The  Stote,  46  S.  W.  B.  641  (Tex.  Cr.  App.  1898).  Compare  State  o.  Walker,  97  Mich. 
162  ;  Mitchell  v.  The  Territory,  7  Okl.  527  ;  Chic,  etc.  R.  Co.  v.  Cummings,  53  N.  £. 
1026  (Ind.  1899);  Earle  v.  Earle,  11  AUen,  1  ;  Parkhurst  o.  Krellinger,  69  Vt.  875. 

There  is  much  which  illustrates  the  looseness  above  referred  to,  in  cases  touching 
a  doctrine,  often  laid  down,  as  to  declarations  by  a  person  in  possession  of  property. 
See  McCurtoin  «.  Grady,  88  S.  W.  65,  71  (Ind.  Terr.,  Oct  1896) ;  Elwood  v,  Saterlie, 
68  Minn.  173;  Bulofson  v.  Nash,  77  N.  W.  R.  954  (Minn.  1899);  Knight  o.  Knight, 
178  111.  558,  556 ;  Nodle  v.  Hawthorne,  107  Iowa,  880 ;  Wiggins  v.  Foster,  55  Pac. 
850  (Kans.  1898).  Such  cases  are  sometimes  explainable  on  the  doctrine  of  declara- 
tions of  a  deceased  person  against  interest  (Supra^  492,  501  n. )  Professor  Wigmore 
has  thrown  light  on  this  topic  in  his  edition  of  Greenleaf  (1  GreenL  £y.  (16th  ed.), 
8.  108).    See  Ware  v.  Brookhonse,  7  Gray,  454. 

In  comparing  the  cases  on  hearsay  in  different  Stotes,  it  should  be  remembered  that 
they  may  be  affected  by  peculiarities  in  the  local  "codes"  or  statutes.  These,  some- 
times, materially  broaden  the  doctrine  of  the  common  law,  and  a  discussion,  in  such 
jurisdictions,  which  does  not  notice  this  fact,  easily  operates  to  confuse  the  subject 
with  which  this  book  is  chiefly  concerned,  that  of  evidence  at  the  common  law 
Without  referring  to  the  many  "codes"  in  this  country  more  or  less  affecting  th« 
subject  of  evidence,  such  as  those  of  Georgia,  Califoniia,  Iowa,  Ohio,  and  New  York, 
a  recent  short  and  comprehensive  statute  of  Massachusetts  may  be  quoted  which  deeply 
affects  the  doctrine  of  hearsay,  Stat.  1898,  c  585  "  No  declaration  of  a  deceased 
person  shall  be  excluded  as  evidence  on  the  ground  of  its  being  hearsay  if  it  appears 
to  the  satisfaction  of  the  judge  to  have  been  made  in  good  faith  before  the  beginning 
of  the  suit  and  upon  the  personal  knowledge  of  the  declarant."  For  the  construction 
of  this  statute,  see  Brooks  v.  Holden,  55  N.  K  B.  802  (1900),  and  Com.  v.  Chance, 
174  Mass.  245. 

For  a  similar  doctrine  in  the  Scotch  law  see  Kirkpatrick,  Dig.  Scottish  Law  of  £v., 
c.  iv.,  and  compare  Mansfield,  C.  J.,  aupra,  5. 

In  Rowland  v.  Phil.,  etc.  R.  Co.,  68  Conn.  415  (1893),  it  appears  that  Conn.  Gen. 
St.  B.  1094  provides  that  "in  actions  by  or  against  the  representatives  of  deceased  per- 
sons, the  entries,  memoranda,  and  declarations  of  the  deceased  relevant  to  the  matter 
in  issue,  may  be  received  as  evidence.**'  For  a  similar  statute  in  Massachusetts^  see 
Brooks  V.  Holden,  ubi  supra :  and  see  infia,  1089  n.  —  £d. 


SECTION  V. 

OPINION. 

Note. 


The  old  conception  of  a  juryman  as  contrasted  with  a  witness,  strictly  so  called, 
was  that  while  the  witness  swore  to  what  he  had  **  seen  and  heard,*'  the  juryiaan  swore 
not  merely  to  that,  but  to  what  he  knew  by  way  of  reasoning  and  inference.  (See 
Anonymous,  ante,  806  ;  Adams  v.  Canon,  ante,  808  ;  Busheirs  Case,  ante,'  7.)  In 
general,  therefore,  witnesses,  when  testifying  to  juries,  could  not  speak  to  their  opin* 
ions  any  more  than  to  hearsay.    Bat  often  juries  had  to  be  assisted  by  skilled  persons.' 
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The  farnishing  of  SQcb  assistance  to  the  court  was  a  very  ancient  thing.  It  is  probable 
that  for  a  good  while  after  witnesses  were  regularly  allowed  before  the  jnry,  experts 
were  thought  of  in  the  old  way,  as  being  helpers  of  the  court,  and  the  court  instructed 
the  jury  upon  the  points  on  which  such  aid  was  furnished.  But  at  last  the  modern 
conception  came  in,  which  regards  the  experts  as  testifying,  like  other  witnesses, 
directly  to  the  jury. 

In  1858,  in  an  appeal  of  mayhem,  the  sheriff  was  ordered  to  summon  skilful  sur- 
geons from  London,  to  inform  the  court  whether  a  wound  was  mayhem  or  not  The 
court  had  previously  inspected  it,  and  could  not  tell.     (Lib.  Ass.  145,  5.) 

In  1493  (Y.  B.  9  H.  VII.,  16,  8)  Brian,  C.  J.,  "alleged  a  precedent,  and  the  case 
was  such  :  A  man  was  bound  in  an  obligation  upon  a  condition  to  pay  five  pounds  of 
fine  gold.  .  .  .  The  obligation  ran  puri  auri.  .  .  .  And  the  masters  of  grammar  were 
sent  for  to  advise  what  the  Latin  was  for  '  fine,'  and  they  could  not  tell." 

In  1619  (Alsop  V,  Bowtrell,  Cro.  Jac.  541),  in  ejectment,  upon  evidence  to  the  jury 
the  question  was  whether  a  child  who  was  bom  January  5,  1611,  was  the  daughter  of 
a  man  who  died  March  23,  1610.  Several  physicians  testified  that  she  might  be,  and 
gave  their  scientific  reasons.  **  The  court  held  here  that  it  might  well  be  as  the  phy- 
sicians had  affirmed ;  .  .  .  and  so  the  court  delivered  to  the  jury  that  the  said  Eliza- 
beth, who  was  bom  forty  weeks  and  more  after  the  death  of  the  said  Edmund  Andrews, 
might  well  be  the  daughter  of  the  said  Edmund." 

In  1665  (6  How.  St.  Tr.  697),  Sir  Thomas  Browne,  in  his  capacity  as  a  physician, 
testified  before  the  jury,  as  an  expert,  at  the  trial  of  the  Suffolk  witches.  Other  cases 
of  expert  testimony  to  the  jury,  in  the  same  century,  are  found  in  6  How.  St.  Tr.  1337 
(1678) ;  7  ib.  185  (1679);  9  ib,  21  (1682);  13  ib,  1123  et  seg.  (Spencer  Gowper's 
Case,  1699).    See  Bullerv.  Grips,  6  Mod.  p.  80  (1703). 

"  In  a  sense  all  testimony  to  matter  of  fact  is  opinion  evidence ;  i.  «.,  it  is  a  conclu* 
sion  formed  from  phenomena  and  mental  impressions.  Yet  that  is  not  the  way  we 
talk  in  courts  or  in  common  life.  Where  shall  the  line  be  drawn  ?  When  does  mat- 
ter of  fact  first  become  matter  of  opinion  ?  A  difficult  question  ;  but  some  things  are 
dear.  There  are  questions  which  require  special  training  and  knowledge  to  answer 
them.  A  jury,  unless  it  be  one  of  experts,  and,  as  such,  ill  adapted,  perhaps,  for  the 
general  purposes  of  trials,  cannot  deal  with  them.  On  such  questions,  then,  the  ordi- 
nary jury  may  be  assisted  by  skilled  witnesses,  who  give  their  opinions.  There  are 
other  questions,  not  requiring  skill  or  training,  but  only  special  opportunities  of  obser- 
vation, like  handwriting  and  the  value  of  property,  on  which  opinions  of  ordinary 
witnesses  having  such  opportunities  may  be  given.  How  far  does  this  go  ?  There 
is  much  apparent  perplexity  in  the  cases.  In  a  very  great  d^pree  it  results  from  differ- 
ences of  practical  judgment  in  applying  an  admitted  rule,  —  the  admitted  rule  being  | 
that  opinion  evidence  is  not  generally  receivable,  and  the  difference  arising  from  differ- 
ing jud^pnents  as  to  what  is  and  is  not  really  to  be  called  opinion  evidence  in  the  sense  JiJ 
of  the  rule.  It  has  been  said,  judicially,  that  'there  is,  in  truth,  no  general  rule  re- 
quiring the  rejection  of  opinions  as  evidence.'  Hardy  r.  Merrill,  56  N.  H.  227,  241. 
Without  acceding  quite  literally  to  that,  there  is  ground  for  saying  that,  in  the  main,  I 
any  rale  excluding  opinion  evidence  is  limited  to  cases  where,  in  the  judgment  of  the! 
court,  it  vrill  not  be  helpful  to  the  jury.  Whether  accepted  in  terms  or  not,  this  view 
largely  governs  the  administration  of  the  rale.  It  is  obvious  that  such  a  principle 
must  allow  a  very  great  range  of  permissible  difference  in  judgment ;  and  that  conclu- 
sions of  that  character  ought  not,  usually,  to  be  regarded  as  subject  to  review  by 
higher  courts.  Unluckily  the  matter  Ib  often  treated  by  the  courts  with  much  too 
heavy  a  hand ;  and  the  quantity  of  decisions  on  the  subject  is  most  unreasonably 
swollen."  —  Thateb,  PreL  Treat  Evid.  524,  525. 
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SuPRSMB  Court  of  Illinois.    1890. 

[EeporUd  184  III.  699.  i] 

Writ  of  Error  to  the  Circuit  Court  of  Randolph  County,  the  Hon. 
George  W.  Wall,    Judge,  presiding. 

Messrs.  Gordon  and  Allison,  for  the  plaintiff  in  error. 

Mr.  Oeorge  Hunt,  Attorney-General,  for  the  people. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  court. 

Plaintiff  in  error  was  indicted,  tried,  and  convicted  upon  a  charge  of 
robbery,  and  sentenced  to  the  penitentiary  for  a  term  of  ten  years. 

On  November  2,  1889,  Andrew  Martin  received  pension  money 
amounting  to  $240.  He  lived  about  a  mile  from  BrewerviUe,  in  Randolph 
County.  On  the  night  of  November  5  following  he,  his  wife,  and  his 
daughter  were  asleep,  when  they  were  aroused  b}'  a  rap  at  the  door. 
He  lit  a  lamp,  went  to  the  door  and  opened  it,  and  a  man  outside,  who 
had  his  face  wrapped  up  in  a  red  flannel,  ordered  him  to  blow  out  the 
light  and  give  up  his  mone}^  or  he  would  blow  his  brains  out.  Martin, 
influenced  by  this  threat,  delivered  up  1173  in  money.  During  the 
transaction  other  conversation  besides  that  which  we  have  referred  to 
passed  between  the  parties. 

'  The  material  question  in  the  case  is  in  respect  to  the  identification  of 
plaintiff  in  error  as  the  party  who  committed  the  robbery.  Martin,  his 
wife,  and  his  daughter  had  known  plaintiff  in  error  for  some  ten  yeare, 
and  he  had  frequently  been  at  their  house.  At  the  trial,  both  Lucretia 
Martin,  the  wife,  and  Lucinda  Martin,  the  daughter,  testified  positively 
to  the  identification,  and  that  they  recognized  him  b}'  his  voice.  It  was 
also  shown  in  evidence  that  Andrew  Martin  had  died  after  the  prelim- 
inary examination  and  prior  to  the  trial,  and  that  at  such  examination 
the  testimony  given  by  him  was  substantially  the  same  as  that  of  Lu- 
cretia and  Lucinda  at  the  trial.  This  evidence  was  corrolK>rated  by 
the  testimony  of  Gus  Clark  and  James  McNab,  in  regard  to  plaintiff 
in  error  leaving  his  room,  about  two  miles  from  the  place  of  the  rob- 
bery, at  about  ten  o'clock  on  the  night  the  crime  was  committed,  and 
also  in  regard  to  statements  made  by  him  the  next  morning.  On  the 
part  of  plaintiff  in  error  there  was  positive  denial  of  guilt  by  himself, 
and  also  evidence  tending  to  show  that  he  was  very  drunk  both  shortly 
before  and  shortly  after  the  time  that  the  robber}-  is  supposed  to  have 
been  perpetrated,  and  also  testimony  of  an  inconclusive  and  unsatisfac- 
tory character  tending  to  prove  an  alibi. 

The  statement  by  the  witnesses  for  the  prosecution  of  a  fact  which 
they  ascertained  through  the  sense  of  hearing  was  not  the  statement  of 
mere  matter  of  opinion,  but  the  statement  of  a  conclusion  reached 
directly  and  primarily  from  an  operation  of  the  sense  of  hearing.    A 

^  A  part  of  the  case  is  omitted. 
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witness  can  learn  and  know  facts  by  and  throagh  the  exercise  of  hid 
perceptive  facolties,  — his  five  senses,  — and  such  facts  he  may  state. 
City  of  Aurora  v.  HUlman^  90  111.  61.^  It  was  a  question  of  fact  for 
the  determination  of  the  jury  whether  or  not  the  testimony  in  question 
sufficiently  established  the  matter  of  identification,  and  we  are  unable  to 
say  that  the  ccmclusion  reached  by  them  was  not  Justified  by  the  evi- 
dence, considered  as  a  whole.  •  •  •  Judgment  affirmed.^ 


UNITED  STATES  «.  McGLUE. 
CiKCUiT  Court  of  the  United  States.    Massachusetts,  185L 

\RepoifUd  1  Curtis  f  1.] 

The  prisoner  is  indicted  for  the  murder  of  Charles  A.  Johnson.  .  . . 

CuBTis,  J.'  ...  It  is  asserted  by  the  prisoner,  that  when  he  struck 
the  blow  he  was  suffering  under  a  disease  known  as  delirium  tremens. 
He  has  introduced  evidence  tending  to  prove  his  intemperate  drinking 
of  ardent  spirits  during  several  days  before  the  time  in  question,  and 
also  certain  effects  of  this  intemperance.  Physicians  of  great  eminence, 
and  particularly'  experienced  in  the  observation  of  this  disease,  have 
been  examined  on  both  sides.  They  were  not,  as  you  observed,  allowed 
to  give  their  opinions  upon  the  case ;  because  the  case,  in  point  of  fact, 
on  which  any  one  might  give  his  opinion,  might  not  be  the  case  which 
you,  upon  the  evidence,  would  find;  and  there  would  be  no  certain 
means  of  knowing  whether  it  was  so  or  not  It  is  not  the  province  of 
an  expert  to  draw  inferences  of  fact  Drom  the  evidence,  but  simply  to 
declare  his  opinion  upon  a  known  or  hypothetical  state  of  facts ;  and, 
therefore,  the  counsel  on  each  side  have  put  to  the*  physicians  such 
states  of  fact  as  they  deem  warranted  by  the  evidence,  and  have  taken 
their  opinions  thereon.  If  you  consider  that  au}^  of  these  states  of 
fact  put  to  the  physicians  are  proved,  then  the  opinions  thereon  are  ad- 
missible evidence,  to  be  weighed  by  you.  Otherwise,  their  opinions  are 
not  applicable  to  this  case.    And  here,  I  may  remark,  gentlemen,  that, 

^  "It  18  trae  that  even  the  simplest  sensations  involve  some  judgment:  when  a 
iritness  j^ports  that  he  saw  an  object  of  a  certain  shape  and  sixe,  or  at  a  certain  dis- 
tance, he  describes  something  more  than  a  mere  impression  on  his  sense  of  sight,  and 
his  statement  implies  a  theory  and  explanation  of  the  bare  phenomenon.  When,  how- 
ever, this  judgment  is  of  so  simple  a  kind  as  to  become  wholly  nnconscioos,  and  the 
interpretation  of  the  appearances  is  a  matter  of  general  agreement,  the  object  of  sensa- 
tion may,  for  oar  present  purpose,  be  considered  a  fact."  The  Influence  of  AiUhorUy  in 
MatUn  of  Opinion^  By  Qeoige  Comewall  Lewis,  p.  1.  Compare  Prel.  Treat.  Evid. 
524.->Ed. 

<  And  so  Com.  o.  Soott,  128  Mass.  pp.  224-225  (1877).  In  Wilbur  v.  Hnbbaid,  85 
Barb.  308  (1861),  a  sheep-killing  dog  was  identified  by  his  peculiar,  "very  coarse 
voice."  — Ed. 

*  Chaiging  the  juiy. 
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although,  in  general,  witnesses  are  held  to  state  only  facts,  and  are  not 
allowed  to  give  their  opinions  in  a  court  of  law,  yet  this  rule  does  not 
exclude  the  opinions  of  those  whose  professions  and  studies,  or  occupa- 
tions, are  supposed  to  have  rendered  them  peculiarly  skilful  concerning 
questions  which  arise  in  trials,  and  which  belong  to  some  particular 
calling  or  profession.  We  take  the  opinions  of  physicians  in  this  case 
for  the  same  reason  we  resort  to  them  in  our  own  cases' ou^qJ^SuT^T 
because  they  are  believed  to  be  better  able  to  form  a  correcL  opinion, 
upon  a  subject  within  the  scope  of  their  studies  and  practice*  than  men 
in  general,  and,  therefore,  better  than  those  who  compose  vour  panel. 
But  these  opinions,  though  proper  for  your  respectful  consideration, 
and  entitled  to  have,  in  your  hands,  all  that  weight  which  reasonably 
and  justly  belong  to  them,  are  nevertheless  not  binding  on  you,  against 
your  own  judgment,  but  should  be  weighed,  and,  especially  where  they 
differ,  compared  by  you,  and  such  effect  allowed  to  them  as  you  think 
right ;  not  foi^tting,  that  on  you  alone  rests  the  responsibility  of  a 
correct  verdict^  Besides  these  opinions,  upon  cases  assumed  by  the 
counsel,  which  yon  ma}'  find  to  correspond  more  or  less  nearly  with  the 
actual  case  on  trial,  the  ph^'sicians  have  also  described  to  you  the  symp- 
toms of  the  disease  of  delirium  tremens.  They  all  agree  that  it  is  a 
disease  of  a  very  distinct  and  strongly  marked  character,  and  as  little 
liable  to  be  mistaken  as  any  known  in  medicine.  All  the  physicians 
have  described  it  substantially  in  the  same  way.  .  .  .  Taking  along 
with  3*ou  these  accounts  of  the  symptoms  and  course  and  termination 
of  tills  disease,  3'ou  will  inquire  whether  the  evidence  proves  these 
symptoms  existed  in  this  case ;  and  whether  the  previous  habits  and 
the  intemperate  use  of  ardent  spirits,  ftom  which  this  disease  springs, 
are  shown ;   and  whether  the  recovery  of  the  prisoner  corresponded 

1  And  80  Hoyberg  v,  Henake,  65  S.  W.  Rep.  88  (Mo.  1899) ;  Carop  0.  Ristine,  101 
Tenn.  534 ;  Ewing  r.  Goode,  78  Fed.  Rep.  442  ;  and  Head  v,  Hargrave,  105  U.  S.  45 
(1881),  where  the  court  (Field,  J.),  in  ovemiling  the  instruction  of  a  trial  judge  as 
regards  the  testimony  of  experts  as  to  the  value  of  legal  services,  said:  "  It  was  the 
province  of  the  jury  to  weigh  the  testimony  of  the  attorneys  as  to  the  value  of  the  ser- 
vices, hy  reference  to  their  nature,  the  time  occupied  in  their  performance,  and  other 
attending  circumstances,  and  hy  applying  to  it  their  own  experience  and  knowledge  of 
the  character  of  such  services.  To  direct  them  to  find  the  value  of  the  services  from 
the  testimony  of  the  experts  alone,  was  to  say  to  them  that  the  issue  should  be  deter- 
mined by  the  opinions  of  the  attorneys,  and  not  by  the  exereise  of  their  own  judgment 
of  the  facts  on  which  those  opinions  were  given.  The  evidence  of  experts  as  to  the 
value  of  professional  services  does  not  differ,  in  principle,  from  such  evidence  as  to 
the  value  of  labor  in  other  departments  of  business,  or  as  to  the  value  of  property.  80 
far  from  laying  aside  their  own  general  knowledge  and  ideas,  the  jury  should  have  ap- 
plied that  knowledge  and  those  ideas  to  the  matters  of  fact  in  evidence  in  determin- 
ing the  weight  to  be  given  to  the  opinions  expressed ;  and  it  was  only  in  that 
way  that  they  could  arrive  at  a  just  conclusion.  While  they  cannot  act  in  any  case 
upon  particular  facts  material  to  its  disposition  resting  in  their  private  knowledge,  hut 
should  be  governed  by  the  evidence  adduced,  they  may,  and  to  act  intelligently  they 
must,  judge  of  the  weight  and  force  of  that  evidence  by  their  own  general  knowledge  of 
the  subject  of  inquiry.'*    Compare  PreL  Treat  Evid.  196.  —  Eo. 
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with  the  coarse  and  termination  of  the  disease  of  delirium  tremens  j  as 
described  by  the  physicians.  .  .  • 

The  prisoner  was  acquitted.    IfUntj  District  Attorney,  for  the  United 
States.    It.  Choate  and  NbrtAefid,  for  the  prisoner. 


WRIGHT  V.  DOE  d.  TATHAM. 

HousK  OF  Lords.    1838. 
[Reported  5  CL  A  F.  670.1] 

[On  exceptions.  The  House  of  Lords  pat  a  question  to  the  judges  as 
to  the  admissibility  of  certain  letters  addressed  to  a  testator,  Marsden. 
The  parties  were  at  issue  on  his  sanity,  and  at  the  trial  the  letters  were 
rejected.] 

Mr.  Justice  Coleridge.  In  answer  to  the  question  stated  by  your 
Lordships,  I  beg  humbly  to  express  my  opinion  that  neither  of  the  let- 
ters was  proper]}'  admissible  in  evidence.  .  .  . 

The  first  ground  on  which  the  admissibility  of  the  letters  is  rested, 
lays  all  participation,  all  acts  by  Mr.  Marsden  in  regard  to  them, 
out  of  the  question:  it  becomes  indifferent  whether  the  letters  ever 
reached  him  or  not ;  the  only  things  material  are  the  writing  and  send-  ^ 
ing.  The  former  shows  the  opinion  of  the  writer,  the  latter  vouches  it. 
But,  if  the  writer  were  alive,  and  producible  in  court,  although  the 
same  reasoning  would  appl}',  it  could  hardly  be  contended  that  the  let- 
ters could  be  read ;  the  firat  principles  of  the  law  of  evidence  would  pre- 
vent it ;  and  I  do  not  think  it  can  be  said  that  the  death  of  the  writer 
necessarily  varies  the  rule.  It  is  every  day's  exi)erience  that  the  death 
of  a  witness  deprives  the  party  of  the  testimony  he  would  have  given, 
although  his  statement  of  it,  and  his  having  acted  upon  the  faith  of  it, 
ma}'  be  capable  of  the  clearest  proof.  Nor  does  the  rule  vary  because 
the  remoteness  of  the  period,  and  the  absence  of  any  dispute  on  the 
matter  at  the  time,  put  aside  all  suspicion  of  insincerity. 

The  general  rule  still  remaining  the  same,  that  evidence  must  be 
given  upon  oath ;  and  it  being  certain  that  this  case  does  not  fall  within 
an}'  of  the  known  exceptions  hitherto  stated  in  our  books,  is  there  any 
new  principle  on  which  it  ma}'  be  rested?  As  all  the  participation 
by  Mr.  Marsden  is  by  the  supposition  excluded,  the  letters  stand  on^ 
exactly  the  same  footing  as  if  they  had  been  addressed  or  their  con- 
tents really  stated  to  a  third  pereon  ;  and  the  argument  for  the  defend- 
ant below  has  met  this  view  of  the  case,  as  it  was  bound  to  do. 

One  learned  counsel  .  .  .  contends  that  the  opinion  expressed  in  or 
to  be  collected  from  the  letter  is  evidence,  because  it  is  a  declaration 
accompanying  the  acts  of  writing  and  sending  the  letter.  But  the  an- 
swer to  this  is  irresistible ;  wherever  a  declaration,  in  itself  inadmissible, 

^  A  part  of  the  case  is  omitted. 
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is  admitted  as  part  of  an  act,  because  it  explains,  qualifies,  or  completes 
it^  tiie  act  itself  must  be  evidence  in  the  cause  without  the  declaration  ; 
but,  in  the  present  case,  dismiss 'the  declaration,  and  the  act  itself 
becomes  wholly  irrelevant,  and  therefore  inadmissible.  It  is  merely 
arguing  in  a  circle,  first  to  pray  in  aid  the  declaration  to  make  the  act 
relevant,  and  then  to  make  the  declaration  admissible  bj-  showing  it  to 
be  a  part  of  the  act 

Another  learned  counsel  .  .  .  has,  therefore,  more  boldlj'  asserted 
that  in  this  case  mere  opinion  as  such  is  evidence,  and  that  this  is  the 
expression  of  opinion  legitimately  proved  as  any  other  act.  Suppose, 
sa3's  he,  his  fellow-townsmen  had  elected  Mr.  Marsden  to  be  their  repre- 
sentative in  Parliament,  might  I  not  prove  that  fact  as  evidence  of  their 
opinion  of  his  competency  ?  Assuming,  as  the  argument  does,  that  Mr. 
Marsden  is  connected  with  such  election  by  no  act  on  his  part  before,  at 
the  time,  or  after,  I  distinctl}'  answer,  no.  The  question  seems  to  me 
based  on  the  fallacj^  that,  whatever  is  morally  convincing,  and  what- 
ever reasonable  beings  would  form  their  judgments  and  act  upon,  may 
be  submitted  to  a  jury.  The  mere  word  of  a  man  of  character,  the 
mere  opinion  of  a  man  of  experience  and  prudence,  where  by  some  act 
he  vouches  its  sincerity',  will  naturally'  and  properly  influence  our  opin- 
ions ;  but  the  law  of  England  requires  the  sanction  of  an  oath  to  that 
which  is  to  influence  the  verdict  of  a  jurj*.  I  do  not,  indeed,  concede, 
A>  though  it  is  not,  perhaps,  necessary  now  to  decide  the  point,  that  the 
mere  opinion  of  a  witness  even  on  oath  is,  as  such,  admissible  evi- 
dence upon  a  question  of  competenc}'.  Where  you  can  bring  the 
decision  of  that  question,  as  you  sometimes  may,  to  depend  upon 
deductions  from  scientific  premises,  you  may  hear  those  deductions 
expressed  as  opinions  by  scientiflc  men.  The  necessitj*  of  the  case 
justifies  this  departure  from  the  general  rule ;  but  competencj',  in  the 
main,  is  a  question  of  fact,  and  the  jury  are  to  draw  their  conclusion 
from  the  evidence  of  the  facts  before  them,  not  from  the  opinions  which 
others  may  have  formed  from  facts  not  before  the  jury.  I  admit  that, 
in  practice,  where  the  witness  to  facts  is  present,  it  is  by  no  means  un- 
common to  ask  directly  for  his  opinion :  such  a  question  it  would  be 
idle  to  object  to ;  for  the  objection  would  only  lead  to  a  detailed  inquiry 
into  particular  facts,  which  the  witness  is  there  ready  to  go  into.  Noth- 
ing, therefore,  would  be  gained  by  it. 

I  am  not,  however,  aware  that  this  question  has  ever,  upon  argu- 
•  ment,  been  decided  to  be  correct  in  form.  But  if  it  be,  the  argument 
is  by  no- means  relieved  from  another  insuperable  difi3culty :  If  opin- 
ion, merely  as  such,  be  evidence,  it  cannot  be  proved  by  hearsay  in 
the  case  supposed,  of  an  election  to  Parliament  oflTercd  to  prove 
the  opinion :  such  election  can  amount  to  no  more  than  this,  that 
each  elector  may  be  considered  to  say,  I  vote  for  Mr.  Marsden, 
because  I  believe  him  to  be  competent ;  the  number  makes  no  differ- 
ence. Now,  proof  of  this  declaration  per  se  would  not  be  legitimate 
evidence  of  the  elector's  opinion ;  and  it  is  not  made  evidence  b}'  the 
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fact  that  he  votes  in  accordance :  that  fact,  indeed,  may  make  the  declar 
ration  morally  more  convincing ;  but  it  is  not  in  itself  admissible,  be- 
cause irrelevant  to  the  question  of  competency. 

One  other  case,  put  by  the  same  learned  counsel  in  this  part  of  the 
argument,  it  may  be  as  well  to  notice  here :  Mr.  Marsden  had  executed 
a  bond  to  the  late  Mr.  Bell,  for  a  large  sum  of  money  lent.  Proof  of 
the  execution  of  the  bond  let  in  proof  of  all  the  circumstances  attend- 
ing the  loan,  — that  Mr.  Bell  had  known  him  (with  the  remark  that  be 
must  have  thought  him  competent),  —  and  that  he  was  a  very  good 
judge  of  such  matters.  No  doubt  it  did.  The  act  of  executing  the 
bond  was  an  act  of  Mr.  Marsden's.  To  see  what  its  quality  was,  and 
what  inferences  were  to  be  drawn  from  it,  it  was  necessary  to  look  into 
all  the  surrounding  circumstances ;  and  those  circumstances  therefore 
becoming  evidence,  it  became  impossible  to  restrain  either  counsel  or 
Jury  from  a  consideration  of  Mr.  Bell's  opinion,  which  in  itself  would 
not  have  been  evidence.  But  it  is  overlooking  solid  distinctions  thence 
to  infer,  as  was  attempted  in  argument,  that  it  might  have  been  shown 
that  Mr.  Bell  had  made  him  his  executor ;  because  that  would  be  only 
doing  directly  what  in  the  admitted  evidence  in  the  cause  had  been  done 
iudirectly.  Could  that  fact  have  been  shown  in  Mr.  BelPs  lifetime, 
without  calling  him?  If  not,  how  would  his  death  have  made  it 
evidence  ? 

Upon  principle,  then,  I  think  it  abundantly  clear,  that,  upon  the  first 
ground  suggested,  these  letters  are  not  receivable. 

But  we  are  pressed  with  tlie  authority  of  the  ecclesiastical  courts.  I 
agree  that  this  is  a  subject  over  which  they  have  jurisdiction,  and  with 
which  they  are  in  practice  very  conversant.  I  agree  in  the  great  con- 
venience of  having  but  one  rule  of  evidence  in  every  court  in  which  the 
same  subject-matter  comes  for  decision ;  and,  filled  as  the  judgment- 
seats  in  those  courts  are,  and  have  been  for  many  years,  their  decisions 
will  be  received  by  no  one  with  more  respect  than  bj'  myself.  I  do 
not,  therefore,  presume  to  question  the  decisions  referred  to.  But, 
when  a  rule  of  evidence  is  sought  to  be  imported  thence  into  our 
courts  of  common  law,  I  remember  that  rules  of  evidence  are  tech- 
nical, framed,  and  wisely  framed,  with  reference  to  the  tribunal  in 
which  they  are  to  be  applied ;  and  tiiat  what  may  be  a  safe  rule 
when  the  same  judge  decides  both  law  and  fact,  may  be  dangerous 
when  the  fact  is  intrusted  to  the  jur}'.  Other  acknowledged  differ- 
ences as  to  the  rules  of  evidence  prevail  between  the  two  courts ; 
and  the  same  argument  which  is  urged  to-day  for  the  admission  of 
these  letters,  might  be  pressed  to-morrow  for  the  proof  of  handwriting 
b}'  direct  comparison,  for  the  examination  of  witnesses  secretly,  or  for 
the  proof  of  certain  charges  by  not  less  than  two  witnesses,  where  the 
rule  of  the  common  law  requires  but  one.  .  .  . 

Mr.  Babon  Parke.  .  .  .  These  letters  are  sufficiently  proved  to 
have  been  written  and  sent  to  the  house  of  the  deceased  b}'  persons 
now  dead,  and  they  indicate  the  opinion  of  the  writers  that  the  alleged 
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testator  was  a  rational  person,  and  capable  of  doing  acts  of  ordinary 
business.  But  it  is  perfectly  clear  that  in  this  case  an  opinion  not  given 
upon  oath  in  a  judicial  inquiry  between  the  parties,  is  no  evidence ;  for 
the  question  is,  not  what  the  capacity  of  the  testator  was  reputed  to  be, 
but  what  it  reall}'  was  in  point  of  fact ;  and  though  the  opinion  of  a 
witness  upon  oath  as  to  that  fact  might  be  asked,  it  would  be  onlj*  a 
compendious  mode  of  ascertaining  the  result  of  the  actual  observation 
of  the  witness,  fi*om  acts  done,  as  to  the  habits  and  demeanor  of  the 
deceased.^  Nor  is  the  evidence  the  more  admissible  because  the  persons 
writing  the  letters  do  not  merely  express  an  opinion  in  writing,  but 
prove  their  belief  of  it  by  acting  upon  it  to  the  extent  of  sending  the 
letters  and  putting  them  in  the  course  of  reaching  the  person  addressed. 
After  all,  it  is  but  an  expression  of  an  opinion  vouched  by  an  act,  and 
by  an  act  not  so  strong  by  any  means  as  others  done  to  third  persons 
which  arc  allowed  on  all  hands  to  be  inadmissible ;  not  even  so  strong 
nor  so  confirmatory  of  the  truth  of  the  communication  as  a  simple  let- 

1  In  Hardy  v.  Merrill,  56  N.  H.  227,  240,  Foster,  0.  J.,  for  the  court,  said :  "A 
tolerably  careful  investigation  authorizes  me  to  repeat  the  language  of  Judge  Doe,  that 
'  in  England  no  express  decision  of  the  point  can  be  found,  for  the  reason  that  such 
evidence  has  always  been  admitted  without  objection.  It  has  been  universally  regarded 
as  so  clearly  competent,  that  it  seems  no  English  lawyer  has  ever  presented  to  any  court 
any  objection,  question,  or  doubt  in  regard  to  it*  State  v.  Pike,  49  N.  H.  408,  409. 
I  presume,  however,  it  will  not  be  denied  that  in  the  ecclesiastical  courts,  where  ques- 
tions of  testamentary  capacity  are  generally  tried,  such  opinions  have  always  been  re- 
ceived. See  1  Gr.  Ev.  (12th  ed.)  sec.  440,  n.  4,  Dow  v.  Clark,  S  Addams,  79,  Wheeler 
V.  Alderson,  8  Hagg.  574,  where  Sir  John  Nicholl  said,  in  pronouncing  his  judgment, 
*  There  is  a  cloud  of  witnesses  who  gave  unhesitating  opinions  that  the  deceased  was 
mad.'  The  practice  in  the  courts  of  the  common  law  has  been  universal  and  uuwaver* 
ing  in  the  same  direction;  and  'the  number  of  English  authorities  is  limited  only  by 
the  number  of  fully  reported  cases  in  which  the  question  of  sanity  has  been  raised.' 
State  r.  Pike,  49  N.  H.  409.  In  the  year  1800,  James  Hadfield  was  tried  for  shooting 
at  King  George  III.  The  defence  was  insanity,  and  the  opinions  of  non-expert  wit- 
nesses were  freely  admitted —  27  State  Trials,  1281  el  seq.  — and  Mr.  Erskine  told  the 
jury  they  '  ought  not  to  be  shaken  in  giving  full  credit  to  the  evidence  of  those  who 
.  .  .  describe  him  as  discovering  no  symptoms  whatever  of  mental  incapacity  or  dis- 
order.' Erskine's  Speeches  (3d  Jjondon  ed.),  182, 140.  InEgleton  v.  Kingston,  8  Ves. 
Jr.  450,  Ann  Boak  and  Elizabeth  Banson  '  expressed  a  strong  opinion  of  the  total  in- 
capacity of  the  deceased,  both  from  his  great  imbecility  of  mind  and  the  dominion  .  .  . 
of  Mrs.  Kingston  ; '  and  John  Fogg  testified  that  '  his  faculties  were  very  nmch  im- 
paired.' In  Lowe  v.  Jolliffe,  1  W.  Black.  865,  the  subscribing  witnesses  to  a  will 
having  sworn  that  the  testator  was  utterly  incapable  of  making  such  an  instrument  — 
to  encounter  this  evidence  the  plaintiff's  counsel  examined  the  friends  of  the  testator, 
who  strongly  depcsed  to  his  sanity.  In  Tatham  v.  Wriglit,  2  Russ.  &  Mylne,  I>ord  Ch. 
Jus.  Tindal,  *  in  behalf  of  himself  and  the  Lord  Chief  Baron,'  in  reading  the  judg- 
ment of  the  court,  commented  upon  the  fact  that  '  on  the  trial  of  this  cause,  for  the 
purpose  of  proving  affirmatively  the  general  incapacity  of  Mr.  Marsden,  a  very  large 
body  of  parol  evidence  was  produced  by  the  defendants  in  the  issue,  comprising  not 
fewer  than  sixty-one  witnesses  in  number,  some  of  whom  deposed  to  the  state  of  Mr. 
Marsden's  intellect  and  the  powers  of  his  mind  in  very  eariy  life,  and  others  continued 
the  account  down  to  a  period  very  shortly  before  his  death  in  1826.  The  greater  jwrt 
of  this  testimony  came  from  non-professionals,  and  consisted  in  the  expression  of 
opinion." — Ed. 
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ter  wiitteo  to  another  man.  If  the  opiaion  of  a  person  be  of  itself  in- 
admissible, the  act  which  only  proves  the  belief  of  that  person  in  its 
truth,  and  is  irrelevant  to  the  issue,  except  for  that  purpose,  cannot 
render  it  admissible.  .  .  . 

[The  Lords,  in  accordance  with  these  opinions,  affirmed  the  judgment 

below.*] 


CONNECTICUT,  etc.  LIFE  INSURANCE  CO.  v.  LATHROP. 

Supreme  Court  of  the  United  States.    1884. 

[Reported  111  U.  S.  612.3] 

[In  error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  6f  Missouri.] 

This  was  a  writ  of  error  from  a  judgment  in  favor  of  Helen  Pitkin, 
the  beneficiary  in  two  policies  issued  b}'  the  Connecticut  Mutual  Life 
Insurance  Company  upon  the  life  of  her  husband, — one,  on  the  lOth 
day  of  August,  1866,  for  the  sum  of  $5,000 ;  and  the  other,  on  the 
24th  day  of  September,  1878,  for  the  sum  of  $423.  The  insured, 
George  £.  Pitkin,  died  on  the  29th  day  of  September,  1878.  After  the 
case  came  to  this  court  the  beneficiary  in  the  policies  died,  and  there 
was  a  revivor  against  her  personal  representative.  The  defence  was 
the  same  as  to  each  policy.  Briefly. stated,  it  was  this :  That  the  policy 
expressly  provides  that  in  case  the  insured  shall,  afber  its  execution, 
become  so  far  intemperate  as  to  impair  his  health,  or  induce  delirium 
tremens^  or  should  die  by  his  own  hand,  it  shall  be  void  and  of  no 
effect;  that,  after  its  execution  and  delivery,  he  did  become  so  far  in- 
temperate as  to  impair  his  health,  and  induce  delirium  tremens  ;  also, 
that  he  died  by  his  own  hand,  because,  with  premeditation  and  delil>er- 
ation,  he  shot  himself  through  the  head  with  a  bullet  discharged  by 
himself  from  a  pistol,  by  reason  whereof  he  died.  Further,  that  the 
aflkmative  answer  by  plaintiff,  in  her  application  for  insurance,  to  the 
question,  whether  the  insured  was  then  and  had  always  been  of  temper- 
ate habits,  being  false  and  untrue,  the  contract  was  annulled ;  because, 
by  its  terms,  the  policy  was  to  become  void  if  the  statements  and  repre- 
sentations in  the  application  —  constituting  the  basis  of  the  contract 
between  the  parties  —  were  not  in  all  respects  true  and  correct  The 
plaintiff,  in  her  reply,  put  in  issue  all  the  material  allegations  of  the 
answer,  except  that  alleging  the  self-destruction  of  her  husband  ;  as  to 
which  she  aveiTed  that,  ^'  at  the  time  he  committed  said  act  of  self- 
destruction,  and  with  reference  thereto,"  he  ^'  was  not  in  possession  of 
his  mental  faculties,  and  was  not  responsible  for  said  act."  On  the  trial 
the  plaintiff  offered  in  evidence  the  opinions  of  non-professional  wit- 

^  See  s.  c.  (in  Ex.  Ch.)  7  A.  &  £.  318.  And  so  Hlne's  Appeal,  68  Conn.  551, 
575.  —  Ed. 

^  A  part  of  the  case  ib  omitted. 
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nesses  who  were  not  experts  as  to  the  condition  of  Pitkin's  mind  at  the 
time  when  he  killed  himself,  whether  he  was  sane  or  insane.  This  evi- 
dence was  admitted  and  excepted  to.  At  the  close  of  the  plaintiff's 
evidence  the  defendant's  counsel  moved  to  instruct  the  jury  to  return  a 
verdict  for  the  defendant  This  was  refused  and  the  refusal  excepted 
to.  A  verdict  was  returned  for  plaintiff.  The  defendant  sued  out  this 
writ  of  error. 

Mr.  Jeff  Chandler^  for  plaintiff  in  error.  Mr.  J.  Brumbach  (Mr. 
Wallace  Pratt  and  Mr.  Gardiner  Lathrop  were  with  him),  for  defend- 
ant in  error. 

Harlak,  J.  ...  It  is  contended,  in  behalf  of  plaintiff  in  error,  that 
the  impressions  and  opinions  of  these  non-professional  witnesses  as  to 
the  mental  condition  of  the  insured,  although  accompanied  by  a  state- 
ment of  the  grounds  upon  which  they  rested,  were  incompetent  as 
evidence  of  the  fact  of  insanity.  This  question  was  substantially  pre- 
sented in  Insurance  Company  v.  Rodel  [95  U.  S.  232],  which  was  an 
action  upon  a  life  policy  containing  a  clause  of  forfeiture  in  case  the 
insured  died  by  his  own  hand.  The  issue  was  as  to  -his  sanity  at  the 
time  of  the  act  of  self-destruction.  Witnesses  acquainted  with  him  de- 
scribed his  conduct  and  appearance  at  or  about,  and  shortly  before,  his 
death.  They  testified  as  to  how  he  looked  and  acted.  One  said  that 
he  '^  looked  like  he  was  insane ; "  another,  that  his  impression  was  that 
the  insured  ^^  was  not  in  his  right  mind."  In  that  case  the  court  said, 
that  ^^  although  such  testimony  from  ordinary'  witnesses  may  not  have 
great  weight  with  experts,  yet  it  was  competent  testimony,  and  ex- 
pressed in  an  inartificial  way  the  impressions  which  ai*e  usually  made 
by  insane  persons  upon  people  of  ordinary  understanding." 

The  general  rule  undoubtedly  is,  that  witnesses  are  restricted  to  .  .  . 
facts  within  their  personal  knowledge,  and  may  not  express  their  opin- 
ion or  judgment  as  to  matters  which  the  jur}'  or  the  courts  are  required 
to  determine,  or  which  must  constitute  elements  in  such  determination. 
To  this  rule  there  is  a  well-established  exception  in  the  case  of  wit- 
nesses having  special  knowledge  or  skill  in  the  business,  art,  or  science, 
the  principles  of  which  are  involved  in  the  issue  to  be  tried.  Thus,  the 
opinions  of  medical  men  are  admissible  in  evidence  as  to  the  sanitj'  or 
insanity  of  a  person  at  a  pai*ticular  time,  because  they  are  supposed  to 
have  become,  by  study  and  experience,  familiar  with  the  symptoms  of 
mental  disease,  and,  therefore,  qualified  to  assist  the  court  or  jury  in 
reaching  a  correct  conclusion.  And  such  opinions  of  medical  experts 
may  be  based  as  well  upon  facts  within  their  personal  knowledge,  as 
upon  a  hypothetical  case  disclosed  by  the  testimony  of  others.  But 
are  there  no  other  exceptions  to  the  general  rule  to  which  we  have 
referred?  Counsel  for  the  plaintiff  in  error  contends  that  witnesses, 
who  are  not  experts  in  medical  science,  may  not,  under  any  circum- 
stances, express  their  judgment  as  to  the  sane  or  insane  state  of  a  per- 
son's mind.  This  position,  it  must  be  conceded,  finds  support  in  some 
adjudged  cases  as  well  as  in  some  elementarj*  treatises  on  evidence. 
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But,  in  oar  opiQion,  it  cannot  be  sustained  consistently  with  the  weight 
of  authority,  nor  without  closing  an  impoilant  avenue  of  truth  in  manj*, 
if  not  in  ever}*,  case,  civil  and  criminal,  which  involves  the  question  of 
insanity.  Whether  an  individual  is  ins^ine,  is  not  always  best  solved 
by  abstruse  metaphysical  speculations,  expressed  in  the  technical  lan- 
guage of  medical  science.  The  common-sense,  and,  we  may  add,  the 
natural  instincts  of  mankind,  reject  the  supposition  that  only  experts 
can  approximate  certainty  upon  such  a  subject.  There  are  matters  of 
which  all  men  have  more  or  less  knowledge,  according  to  their  mental 
capacity  and  habits  of  observation ;  matters  about  which  thej'  may 
and  do  form  opinions,  sufficiently  satisfactory  to  constitute  the  basis  of  ■ 
action.  While  the  mere  opinion  of  a  non-professional  witness,  predi- 
cated upon  facts  detailed  by  others,  is  incompetent  as  evidence  upon  an 
issue  of  insanity,  his  judgment,  based  upon  pei*sonal  knowledge  of  the 
circumstances  involved  in  such  an  inquiry*,  certainly  is  of  value ;  be- 
cause the  natural  and  ordinary  operations  of  the  human  intellect,  and 
the  appearance  and*  conduct  of  insane  persons,  as  contrasted  with  the 
appearance  and  conduct  of  persons  of  sound  mind,  are  more  or  less 
understood  and  recognized  by  every  one  of  ordinary  intelligence  who 
comes  in  contact  with  his  species.  The  extent  to  which  such  opinions 
should  influence  or  control  the  judgment  of  the  court  or  Jury  must 
depend  upon  the  intelligence  of  the  witness,  as  manifested  b^'  his  exam- 
ination, and  upon  bis  opportunities  to  ascertain  all  the  circumstances 
that  should  properly  affect  any  conclusion  reached.  It  will  also  depend, 
in  part,  upon  the  degree  of  the  mental  unsoundness  of  the  person  whose 
condition  is  the  subject  of  inquirj* ;  for  his  derangement  may  be  so 
total  and  palpable  that  but  slight  observation  is  necessary  to  enable 
persons  of  oixiinar}*  understanding  to  form  a  reasonably  accurate  judg- 
ment as  to  his  sanity  or  insanity  ;  in  other  oases,  the  symptoms  may  be 
of  such  an  occult  character  as  to  require  the  closest  scrutiny  and  the 
highest  skill  to  detect  the  existence  of  insanit}*. 

The  truth  is,  the  statement  of  a  non-professional  witness  as  to  the  ' 
sanity  or  insanity  of  an  individual,  whose  appearance,  manner,  habits, 
and  conduct  came  under  his  personal  observation,  is  not  the  expression 
of  mere  opinion.     In  form,  it  is  opinion,  because  it  expresses  an  infer- 
ence or  conclusion  based  upon  observation  of  the  appearance,  manner, 
and  motions  of  another  person,  of  which  a  correct  idea  cannot  well  be 
communicated  in  words  to  others,  without  embodying,  more  or  less,  the 
impressions  or  judgment  of  the  witness.     But,  in  a  substantial  sense,  ' 
and  for  every  purpose  essential  to  a  safe  conclusion,  the  mental  condi- 
tion of  an  individual,  as  sane  or  insane,  is  a  fact,  and  the  expressed    ' 
opinion  of  one  who  has  had  adequate  opportunities  to  observe  his  con-     i 
duct  and  appearance  is  but  the  statement  of  a  fact;  not,  indeed,  a  fact 
established  by  direct  and  positive  proof,  because  in  most,  if  not  all 
cases,  it  is  impossible  to  determine,  with  absolute  certaint}',  the  precise 
mental  condition  of  another ;  yet,  being  founded  on  actual  observation, 
and  being  consistent  with  common  experience  and  the  ordinary  mani- 
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festations  of  the  condition  of  the  mind,  it  is  knowledge,  so  far  as  the 
human  intellect  can  acquire  knowledge,  npon  such  subjects.  Insanity 
^^  is  a  disease  of  the  mind,  which  assumes  as  many  and  various  forms 
as  there  are  shades  of  difference  in  the  human  character."  It  is,  as  has 
been  well  said,  ^^  a  condition,  which  impresses  itself  as  an  aggregate  on 
the  observer,"  and  the  opinion  of  one,  personally  cognizant  of  the 
minute  circumstances  making  up  that  aggregate,  and  which  are  detailed 
in  connection  with  such  opinion,  is,  in  its  essence,  only  fact  '^  at  short- 
hand." 1  Wharton  &  Stille's  Med.  Juris.  §  257.  This  species  of  evi- 
dence should  be  admitted,  not -only  because  of  its  intrinsic  value,  when 
the  result  of  observation  by  persons  of  intelligence,  but  from  necessity. 
We  say  from  necessity,  because  a  Jury  or  court,  having  had  no  oppor- 
tunity for  personal  observation,  would  otherwise  be  deprived  of  the 
knowledge  which  others  possess;  but,  also,  because,  if  the  witness 
may  be  permitted  to  state  —  as,  undoubtedly,  he  would  be,  where  his 
op[K)rtunities  of  observation  have  been  adequate  —  ^'  that  he  has  known 
the  individual  for  man}'  years ;  has  repeatedl}'  conversed  with  him  and 
heard  others  converse  with  him ;  that  the  witness  had  noticed  that  in 
these  conversations  he  was  incoherent  and  silly ;  that  in  his  habits  he 
was  occasionally  highly  pleased  and  greatly  vexed  without  a  cause;  and 
that  in  his  conduct  he  was  wild,  irrational,  extravagant,  and  crazj',  — 
what  would  this  be  but  to  declare  the  Judgment  or  opinion  of  the  wit- 
ness of  what  is  incoherent  or  foolish  in  conversation,  what  reasonable 
cause  of  pleasure  or  resentment,  and  what  the  indicia  of  sound  or  dis- 
ordered intellect?  If  he  may  not  so  testify,  but  must  give  the  supposed 
silly  and  incoherent  language,  state  the  degrees  and  all  the  accompany- 
ing circumstances  of  highly  excited  emotion,  and  specifically  set  forth 
the  freaks  or  acts  regarded  as  irrational,  and  thus,  without  the  least  in- 
timation of  any  opinion  which  he  has  formed  of  their  character,  where 
are  such  witnesses  to  be  found?  Can  it  be  supposed,  that  those,  not 
having  a  special  interest  in  the  subject,  shall  have  so  charged  their 
memories  with  these  matters,  as  distinct  independent  facts,  as  to  be 
able  to  present  them  in  their  entirety  and  simplicity  to  the  Jury  ?  Or, 
if  such  a  witness  be  found,  can  he  conceal  from  the  Jury  the  impression 
which  has  been  made  upon  his  mind  ;  and  when  this  is  collected,  can  it 
be  doubted,  but  that  his  judgment  has  been  influenced  by  many,  very 
man}',  circumstances  which  he  has  not  communicated,  which  he  cannot 
communicate,  and  of  which  he  himself  is  not  aware  ?  "  Cla^y  v.  Clary, 
2  Iredell's  Law,  78,  83.  The  jury,  being  informed  as  to  the  witness's 
opportunities  to  know  all  the  circumstances,  and  of  the  reasons  upon 
which  he  rests  his  statement  as  to  the  ultimate  general  fact  of  sanity  or 
insanity,  are  able  to  test  the  accuracy  or  soundness  of  the  opinion  ex- 
pressed, and  thus,  by  using  the  ordinary  means  for  the  ascertainment 
of  truth,  reach  the  ends  of  substantial  justice.  These  views  are  sus- 
tained by  a  very  large  number  of  adjudications  in  the  courts  of  this 
country.  ...  In  several  of  those  cited  the  whole  subject  was  very  fully 
considered  in  all  its  aspects.     While  the  cases  are,  to  some  extent,  in 
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obnflict,  we  are  satisfied  that  the  rale  most  consistent  with  sound  rea- 
son, and  sustained  by  authority,  is  that  indicated  in  this  opinion. 
The  judgment  is  affirmed.^ 


I.  •  • 


LINCOLN  V.  THE  SARATOGA,  etc.  EAILROAD  CX)MPANY. 
SupRBMB  Court  of  Judicatdbb  of  Kbw  York.    1840. 

[Reported  2S  Wend,  426.^ 

Action  on  the  case  of  negligence  whereby  the  plaintiffs  leg  was 
broken,  while  he  was  a  passenger  on  ...  the  defendants'  cars.  At  the 
trial  a  physician  who  aided  in  setting  the  leg  was  called  by  the  plaintiff 
and  asked  whether,  in  case  of  wrenching  a  leg  in  the  condition  of  the 
plaintiffs,  there  was  danger  of  serious  consequences  to  the  limb ;  to 
which  he  answered  that  there  was  danger ;  that  he  had  known  it  to  bring 
on  a  disease  of  the  bone,  and  separate  it  in  a  limb  fractured  like  the 
plaintiflTs ;  that  such  was  not  a  common  occurrence,  but  there  was  dan- 
ger of  it.  He  was  then  asked  whether,  according  to  his  experience  and 
observation,  there  was  danger  that  a  wrench  to  a  limb  fractured  like  the 
plaintiffs  would  bring  on  a  disease  that  would  occasion  death ;  to  which 
he  answered  that  he  thought  there  was  danger.  Both  these  questions 
were  objected  to  by  the  counsel  for  the  defendants,  and  the  objections 
overruled.     On  cross-examination  of  tl^is  witness,  he  stated  that  he 

^And  80  Clary  v.  Clary,  2  Iredell,  78  (1841);  Danham's  Appeal,  27  Conn.  192 
(1858) ;  Turner's  Appeal,  44  Atl.  Rep.  ^10  (Conn.  1899) ;  Wiaener  v.  Maupin,  58 
Tenn.  342  (1872);  Hardy  v.  Merrill,  56  N.  H.  227  (1875);  State  v.  Beuerman,  59 
Eans.  586;  Dominick  v.  Randolph,  27  So.  Rep.  481  (AK  1900) ;  Hopkins  v.  Wheeler, 
45  Atl.  Rep.  551  (R.  I.  1900).  Aliier,  Com.  v.  Fairhanks,  2  Allen,  511  (1861) ;  May 
V.  Bradlee,  127  Mass.  p.  421  (1879) ;  Clark  9.  Clark,  168  Mass.  523 ;  Holcomb  v. 
Holcomh,  95  N.  Y.  816  (1884) ;  Wyse  v.  Wyse,  155  N.  Y.  367. 

In  Smith  v.  Smith,  157  Mass.  389,  891,  thtf  Court  (Barker,  J.)  said:  '*The 
reasons  upon  which  opinions  of  persons,  not  attesting  witnesses  of  the  will,  and  having 
no  particular  skill  or  professional  experience,  are  ezclnded,  hare  been  stated  to  be  '  that 
they  are  not  facts,  but  opinions,  of  those  haying  no  peculiar  duty  or  capacity  to  form 
them,  upon  a  matter  requiring  special  knowledge  and  skill  to  judge  of  Intelligently,  as 
to  which  every  unskilled  witness  has  a  different  standard,  and  which  can  he  quite  as 
well  understood  by  the  court  or  jury  from  proof  of  the  details  of  the  acts  and  conduct 
of  the  person  whose  mental  capacity  is  in  question.'  Gray,  J.,  In  Hastings  v.  Rider, 
99  Mass.  622,  625.  These  ^eem  to  us  sound  reasons,  and  we  are  not  disposed  to  change 
the  rule  which,  in  our  opinion,  as  stated  hy  Colt,  J.,  in  May  v.  Bradlee,  127  Mass.  414, 
421,  affords  'for  the  guidance  of  the  jury,  under  the  Instructions  of  the  court,  the  most 
satisfactory  means  for  determining  the  question  of  testamentary  capacity.' "  Compare 
0*Nell  V.  Hanscom,  56  N.  E.  R.  587  (Mass.  1900). 

In  Flrem.  Ins.  Co.  v,  Mohlman  Ca,  62  TJ.  S.  App.  287,  291,  Wallace,  Circ.  Judge, 
after  citing  the  case  in  the  text,  said  :  "  It  is  noticeable  that  the  courts  of  last  re- 
sort of  New  York,  Massachusetts,  and  Pennsylvania  exclude  such  evidence,  and  the 
courts  of  nearly  all  the  other  States  and  of  the  United  States  allow  it."  —  £d. 

'  The  statement  of  &cts  is  oondensed. 
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knew  of  a  case  in  his  own  family,  where  the  bone  was  separated  after  the 
leg  was  healed ;  but  he  knew  of  none  where  the  patient  had  lost  his  life 
from  such  cause.  On  his  re-examination  he  was  asked  what  cases  he 
knew  where  the  bones  had  separated.  He  answered  that  he  knew  a  female 
who  had  the  bone  of  her  leg  separated  by  a  wrench  after  an  oblique  frac- 
ture ;  the  fracture  took  place  ten  years  since,  and  the  leg  was  apparently 
as  well  cured  as  was  usual  in  such  cases,  and  about  three  years  after- 
wards the  bone  separated,  and  her  life  would  undoubtedly  be  destroyed 
by  it.  He  also  knew  of  another  case  where  the  same  process  was  going 
on,  and  had  heard  of  two  others.  To  this  last  question  the  defendants 
also  objected,  and  the  objection  was  also  overruled.  The  plaiutiff  then 
read  in  evidence  the  depositions  of  several  witnesses,  residents  of  the 
city  of  Boston,  who  testified  that  the  plaintiff  was  a  member  of  a  mer- 
cantile firm  in  Boston,  carrying  on  the  business  of  jobbers  of  dry  goods, 
to  the  amount  of  between  $200,000  and  $300,000  annually ;  that  the 
plaintiff  is  the  senior  partner,  the  other  members  of  the  firm  being 
young  men  brought  up  by  him  as  clerks ;  that  he  has  the  principal  inter- 
est in  the  firm,  and  previous  to  the  injury  made  purchases,  had  charge  of 
the  financial  affairs  of  the  firm,  and  exercised  a  general  control  and  su- 
perintendence over  its  business.  That  the  business  season  in  the  plain- 
tiflTs  line  is  in  the  spring,  from  1st  March  to  1st  June,  and  in  the  fall 
from  1st  September  to  1st  December.  That  the  injury  to  the  plaintiff's 
business  from  his  absence  must  have  been  peculiarly  great  in  the  fall  of 
1836,  by  reason  of  the  derangement  of  the  financial  affairs  of  tlie  coun- 
try, and  the  pressure  in  the  mone^^  market  These  witnesses  all  testified 
that  the}'  were  well  acquainted  with  the  nature  and  exteAt  of  the  plain- 
tiffs business,  and  expressed  their  opinions  as  to  the  amount  of  damage 
which  he  must  have  sustained  in  consequence  of  his  absence ;  varying 
in  their  estimates  from  $3,000  to  $5,000.  They  also  testified  as  to  the 
state  of  the  plaintiff's  health,  and  his  inability  to  attend  to  business  after 
his  return  home.  The  defendants'  counsel  objected  to  the  introduction 
of  the  depositions  in  evidence  (except  so  far  as  they  went  to  show  the 
state  of  the  plaintiff's  health),  as  irrelevant  and  improper,  going  to  prove 
remote,  contingent,  and  barely  possible  damages.  .  .  .  The  defendants, 
having  excepted  to  the  charge  and  to  various  decisions  in  the  admission 
of  testimony,  moved  for  a  new  trial  on  a  bill  of  exceptions. 

JS.  Stevens,  for  the  defendants.  A,  Z.  Jordan  and  iT.  BiU,  Jr.,  for 
plaintiff. 

By  the  court,  Nelson,  C.  J.  .  .  .  The  competency  of  this  species  of 
testimony  was  expressly  recognized  in  the  charge,  as  the  learned  judge 
instructed  the  jury  that  the  opinions  of  intelligent  merchants,  residing 
in  the  vicinity  of  the  plaintiff  and  intimately  acquainted  with  his  busi- 
ness, being  engaged  themselves  in  the  same  line,  when  sustained  by 
satisfactory  reasons,  were  entitled  to  great  weight  in  estimating  the 
damages ;  and  to  this  an  exception  was  taken.  Were  these  opinions 
competent  within  the  established  rules  of  evidence?  The  general  rule 
is  admitted  that  witnesses  must  speak  as  to  facts,  and  facts,  too,  within 
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their  own  knowledge.  Opinions,  belief,  deductions  from  facts,  and  such 
like,  are  matters  which  belong  to  the  jury,  and  by  which  thej'  arrive  at 
their  verdict ;  when  the  examination  extends  to  these,  and  the  Judgment^ 
belief,  and  inferences  of  a  witness  are  inquired  into  as  matters  proper 
for  the  consideration  of  a  Jury,  their  province  is  in  a  measure  usurped ; 
the  judgment  of  witnesses  is  substituted  for  that  of  the  jury.  To  this 
settled  principle,  which  is  and  should  be  steadily  and  rigidly  adhered 
to,  exceptions  have  been  made,  and  the  material  question  before  us  is, 
whether  the  opinions  admitted  in  this  case  fall  within  any  of  them.  The 
exception  in  general  terms,  and  to  which  most  of  the  cases  may  be  re- 
ferred, is  usually  stated  as  follows :  that  on  questions  of  skill  and  judg- 
ment, men  of  science  and  ex|>erience  are  allowed  to  give  their  opinions 
in  evidence.  These  are  admitted,  for  the  reason  that  the  witnesses  are 
supposed  to  possess  a  peculiar  knowledge  and  understanding  of  the  sub- 
jects in  controversy,  beyond  ordinary  men,  of  which  the  jury  ai-e  com- 
posed, —  subjects  with  which  they  have  become  familiar  by  study,  or 
A*om  observation  and  experience  in  tlie  course  of  their  particular  occu- 
pations. Folkes  V.  Chaddy  8  Doug.  157,  is  a  leading  case  upon  this 
subject  .  .  .  Upon  the  same  ground,  shipbuilders  are  examined  as  to 
the  seaworthiness  of  ships,  in  actions  on  policies  of  insurance,  even  in 
cases  where  they  were  not  present  at  the  survey,  Peake's  N.  P.  C.  25  ; 
and  medical  men  as  to  the  cause  of  disease,  or  death,  in  order  to  con- 
nect them  with  particular  acts ;  also  as  to  the  sane  or  insane  state  of 
the  mind;  and  this,  although  the  professional  witnesses  found  their 
opinions  entirelj*  upon  the  facts,  circumstances,  and  symptoms  as  proved 
by  others.  Russ.  &  R3*.  C.  C.  L.  456.  So  persons  engaged  in  partic- 
ular departments  of  trade  may  be  called  to  express  their  opinion  upon 
subjects  connected  with  it,  on  which  their  experience  and  observation 
enable  them  to  speak  with  more  understanding  than  others.  In  Ciiap- 
man  v.  WaUon^  10  Bing.  56,  an  action  against  a  broker  for  negligence 
in  effecting  policies  of  insurance,  other  brokers  were  called  and  exam- 
ined as  experts,  the  question  involved  being  one  of  skill  in  that  branch 
of  business.  2  Starkie's  R.  258 ;  10  Barn.  &  Cress.  527 ;  Peake's  N.  P.  C. 
43.  Upon  the  like  ground,  it  is  every  day's  practice  to  take  the  opin- 
ion of  witnesses  as  to  the  value  of  property,  —  persons  who  are  sup- 
posed to  be  conversant  with  the  particular  article  in  question,  and  of  its 
value  in  the  market:  as  a  farmer,  or  dealer  in  or  person  conversant 
with  the  article,  as  to  the  value  of  land,  cattle,  horses,  produce,  etc. 
These  cases  all  stand  upon  the  general  ground  of  peculiar  skill  and 
judgment  in  the  matters  about  which  opinions  are  sought.  See  17  Wen- 
dell, 136. 

Now  recurring  to  the  case  under  consideration  and  testing  it  by  the 
foregoing  principles,  it  appears  to  me  impossible  to  maintain  that  it 
falls  within  tiiis  exception  to  the  general  rule,  or  within  any  of  the 
cases  that  .  .  .  may  be  regarded  as  illustrations  of  it  Where  men 
of  science  or  skill  have  been  allowed  to  express  their  opinion  upon  a 
given  or  admitted  state  of  facts,  if  of  equal  standing  and  intelligence^ 
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there  maj  be  expected  something  like  a  general  concurrence.  I  do  not 
mean  that  the  results  would  alwa3's  follow  with  mathematical  certainty ; 
but  deductions  from  the  facts  by  the  application  of  their  superior  skill 
and  knowledge  iu  the  matter  is  supposed,  b}*  the  law,  to  lead  to  a 
degree  of  certainty  that  may  be  safely  relied  on,  —  otherwise  the  rule 
would  be  woi*thless.  In  the  case  before  us  no  such  accuracy  is  attain- 
able, or  can  be  predicated  from  the  facts  on  which  the  opinions  are 
expressed.  There  may  be  a  tolerable  conjecture  of  the  amount  of 
damage,  and  merchants  in  the  same  line  of  business  with  the  plaintiff, 
and  residing  in  his  vicinity,  might  carry  it  nearer  to  the  truth  than 
others;  but  their  opinions  can  rise  no  higher  than  mere  conjecture. 
In  the  nature  of  the  case,  no  set  or  series  of  facts  exist  to  which  the 
application  of  their  peculiar  knowledge  would  naturally  lead  to  anything 
like  mathematical  certainty.  What  do  they  state  as  the  foundation  of 
their  opinions  ?  The  amount  of  business ;  the  abilit}'.  and  attention  of 
the  plaintiff ;  the  business  season ;  the  comparative  inexperience  of  the 
partners ;  the  money  pressure  in  the  market,  and  the  like.  All  this 
may  be  very  proper  for  the  consideration  of  the  jury,  and  entitled  to 
such  weight  in  connection  with  all  the  other  circumstances  of  the  case 
in  their  estimate  of  the  loss  and  damage  as  they  may  think  it  deserves ; 
but  surely  no  mercantile  knowledge  applied  to  them  can  lead  to  any 
accurate  or  safe  result  as  matter  of  opinion  for  their  guide.  Assume 
the  whole  to  be  true,  and  loss  does  not  follow  with  anything  like  the 
exactness  that  exists  in  matters  of  science  and  skill,  —  more  especially 
to  any  given  amount.  Even  with  the  jury,  the  damage  beyond  the 
actual  expenses  out,  can  at  best  rise  but  little  above  conjecture ;  it  is 
so  in  every  case  where  they  are  called  upon  to  estimate  the  loss  of  the 
plaintiff's  time.  How  serviceable  it  might  have  been  to  him  depends 
upon  a  calculation  of  the  changes  and  vicissitudes  of  life,  the  casualties 
and  fluctuations  of  business,  utterly  beyond  the  reach  of  human  fore- 
sight The  most  they  can  do  is  to  bring  to  the  discharge  of  their  duties 
a  careful  and  diligent  consideration  of  the  particular  case,  a  knowledge 
and  experience  of  the  general  condition  and  business  affairs  of  man- 
kind, to  which  all  are  more  or  less  subject,  a  sound  and  enlightened 
judgment,  and  honest  desire  to  arrive  at  truth  and  justice  between  the 
parties.  No  more  can  be  expected ;  no  less  justified.  The  result  will 
usuall}'  be  an  approximation  to  reasonable  indemnity,  as  near  as  the 
imi)erfection  of  human  tribunals  will  admit. 

I  am  also  of  opinion  that  some  of  the  questions  put  in  respect  to  tiic 
effect  of  the  injury  to  the  limb  were  pushed  into  consequences  and  con- 
jectures too  remote  for  the  subject  of  judicial  investigation.  The  pres- 
ent and  probable  future  condition  of  it  were  proper  matters  for  inquiry  ; 
but  the  consequences  of  a  hypothetical  second  fVacture  were  obviously 
beyond  the  range  of  it,  and  calculated  to  draw  the  minds  of  the  jury  into 
fanciful  conjectures.  .  .  .  [Ifeto  trial  granted.^'} 

1  See  Strohm  v.  N.  Y.,  etc  R.  Co.,  96  N.  Y.  805  ;  Normati  v.  Wells,  17  Wend. 
136,  161,  9eq. ;  Roberts  v.  N.  Y.  Elev.  R.  Co.,  128  N.  Y.  455  ;  Hill  o.  Surety  Co.,  81 
N.  W.  Rep.  1024  (WiB.  1900).  — Ed. 
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FOLKES,  Bart.,  v.  CHADD  ««  at 
King's  Bench.    1782. 

[BeporUd  3  Doug.  157.] 

The  trastees  for  the  preservation  of  Wells  harbor  being  of  opinion 
that  a  bank  which  had  been  erected  above  twenty  years,  for  the  pur- 
pose of  preventing  the  sea  overflowing  some  meadows  which  had  de- 
scended to  the  plaintiff,  contributed  to  the  choking  and  filling  up  of 
that  harbor,  b}"^  stopping  the  back-water,  threatened  to  cut  it  down,  on 
which  the  plaintiff  applied  to  the  Court  of  Chancery  for  an  injunction. 
That  court  thereupon  directed  an  action  of  trespass  to  be  brought 
against  the  defendants  for  cutting  the  bank,  directing  the  trespass  to 
be  admitted  at  the  trial ;  and  that  the  only  point  in  dispute  should  be 
whether  the  mischief  which  the  bank  did  to  the  harbor  was  a  justifica- 
tion for  the  cutting,  that  thus  the  merits  of  the  question  might  be  de- 
cided by  a  jury.  The  action  was  first  tried  at  the  last  Lent  Assizes 
for  the  county  of  Norfolk,  when  the  evidence  of  a  Mr.  Milne,  an  en- 
gineer, was  received,  as  to  what,  in  his  opinion,  was  the  cause  of  the 
decay  of  the  harbor,  and  to  show  that,  in  his  judgment,  the  bank  was 
not  the  occasion  of  it.  The  plaintiff,  on  that  trial,  obtained  a  verdict, 
and  in  Easter  Term  last  a  new  trial  was  granted,  on  the  ground  that 
the  defendants  were  surprised  by  the  doctrine  and  reasoning  of  Mr. 
Milne,  and  the  parties  were  directed  to  print  and  deliver  over  to  the 
opposite  side  the  opinions  and  reasonings  of  the  engineers  whom  they 
meant  to  produce  on  the  next  trial,  so  that  both  sides  might  be  pre- 
pared to  answer  them.  Accordingly  they  went  to  trial  at  the  last  Sum- 
mer Assizes,  when  the  plaintiffs  offered  evidence  to  show  that  other 
harbors  on  the  same  coast,  similarly  situated,  where  there  were  no  em- 
bankments, had  begun  to  fill  up  and  to  be  choked  about  the  same  time 
as  Wells  harbor.  They  also  called  Mr.  Smeaton,  an  eminent  engineer, 
to  show  that,  in  his  opinion,  the  bank  was  not  the  cause  of  the  mischief, 
and  that  the  cutting  the  bank  would  not  remove  it.  The  receiving  this 
evidence  was  objected  to,  as  the  inquiring  into  the  site  of  other  harbors 
was  introducing  a  multiplicity  of  facts  which  the  parties  were  not  pre- 
pared to  meet.  It  was  also  objected  that  the  evidence  of  Mr.  Smeaton 
was  matter  of  opinion,  which  could  be  no  foundation  for  the  verdict  of 
the  jury,  which  was  to  be  built  entirely  on  facts,  and  not  on  opinions. 
Gould,  J.,  who  tried  the  cause,  rejected  the  evidence.  Partridge  hav- 
ing obtained  a  rule  for  a  new  trial,  on  the  ground  that  the  judge  had 
improperly  rejected  the  evidence, 

Harding,  Cole,  Graham,  and  Le  Blanc  showed  cause. 

Wallace,  Partridge,  Joddrelj  and  Sayer  having  been  heard  in  sup- 
port of  the  rule, 

Lord  Mansfield  delivered  the  opinion  of  the  court.  •  •  •  The  facts 
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in  this  case  are  not  disputed.    In  1758  the  bank  was  erected,  and  soon 
afterwards  the  harbor  went  to  decay.    The  question  is,  to  what  has 
this  decay  been  owing?    The  defendant  says  to  this  bank.    Why? 
Because  it  prevents  the  back-water.    That  is  matter  of  opinion ;  the 
whole  case  is  a  question  of  opinion,  from  facts  agreed  upon.    Nobody 
can  swear  that  it  was  the  cause ;  nobody  thought  that  it  would  produce 
this  mischief  when  the  bank  was  erected.     The  commissioners  them* 
selves  look  on  for  above  twenty  ^-ears,  until  a  property  has  been  ac- 
quired which  would  be  good  by  the  statute  of  limitations.     It  is  a 
matter  of  judgment,  what  has  hurt  the  harbor.     The  plaintiff  says  that 
the  bank  was  not  the  occasion  of  it.     On  the  first  trial,  the  evidence  of 
Mr.  Milne,  who  has  constructed  harbors,  and  observed  the  effects  of  dif- 
ferent causes  operating  upon  them,  was  received ;  and  it  never  entered 
into  the  head  of  any  man  at  the  bar  that  it  was  improper ;  nor  did  the 
Chief  Baron  who  tried  the  cause  think  so.     On  the  motion  for  the  new 
trial,  the  receiving  Mr.  Milne's  evidence  was  not  objected  to  as  im- 
proper ;  but  it  was  moved  for  on  the  ground  of  that  evidence  being  a 
surprise ;  and  the  ground  was  material,  for  in  matters  of  science  the 
reasonings  of  men  of  science  can  only  be  answered  by  men  of  science. 
The  court,  considering  the  evidence  .as  proper,  directed  the  opinions  to 
be  printed,  and  to  be  exchanged.     Under  the  persuasion  of  this  being 
right,  the  parties  go  down  to  trial  again,  and  Mr.  Smeaton  is  called. 
A  confusion  now  arises  from  a  misapplication  of  terms.    It  is  objected 
that  Mr.  Smeaton  is  going  to  speak,  not  as  to  facts,  but  as  to  opinion. 
That  opinion,  however,  is  deduced  from  facts  which  arc  not  disputed, 
—  the  situation  of  banks,  the  course  of  tides  and  of  winds,  and  the  shift- 
ing of  sands.    His  opinion,  deduced  from  all  these  facts,  is,  that,  mathe- 
matically speaking,  the  bank  may  contribute  to  the  mischief,  but  not 
sensiblj'.     Mr.  Smeaton  understands  the  construction  of  harbors,  the 
causes  of  their  destruction,  and  how  remedied.     In  matters  of  science 
no  other  witnesses  can  be  called.     An  instance  frequently  occurs  in 
actions  for  unskilfully  navigating  ships.    The  question  then  depends  on 
the  evidence  of  those  who  understand  such  matters ;  and  when  such 
questions  come  before  me,  I  always  send  for  some  of  the  brethren  of 
the  Trinity  House.^    I'cannot  believe  that  where  the  question  is,  whether 
a  defect  arises  from  a  natural  or  an  artificial  canse,  the  oninions  of 
men  of  science  are  not  to  be  received.     Handwriting  is  proved  every 
da}'  by  opinion ;   and  for   false  evidence  on  such  questions  a  man 
may  be  indicted  for  perjury.     Many  nice  questions  may  arise  as  to 
forgery,  and  as  to  the  impressions  of  seals ;  whether  the  impression 
was  made  from  the  seal  itself,  or  from  an  impression  in  wax.     In  such 
cases  I  cannot  say  that  the  opinion  of  seal-makers  is  not  to  be  taken. 
I  have  myself  received  tlie  opinion  of  Mr.  Smeaton  respecting  mills,  as  a 
matter  of  science.    The  cause  of  the  decay  of  the  harbor  is  also  a  mat- 
ter of  science,  and  still  more  so,  whether  the  removal  of  the  bank  can 

1  In  The  Merthyr,  70  L.  T.  Rep.  676  (1898),  this  practice  of  consulting  the  "Elder 
Brethren  "  is  illustrated ;  their  opinion  upon  various  i>oint8  was  relied  on.  —  £d. 
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be  beneficial.  Of  this,  such  men  as  Mr.  Smeaton  alone  can  judge. 
Therefore  we  are  of  opinion  that  his  Judgment,  formed  on  facts,  was 
very  proper  evidence.^  As  to  the  evidence  respecting  the  situation  of 
other  harbors  on  the  same  coast,  we  think  that  if  there  were  no  em- 
bankments it  was  admissible  in  illustration  of  Mr.  Smeaton's  opinion ; 
but  as  to  harbors  in  which  there  were  embankments,  we  think  it  was 
improper^  since  litem  lite  resoloU.  Hule  abaoliUe.^ 


Carter  v.  Boehm,  8  Burr.  1905  (1766).  .  .  .  Lord  Mansfield  reported  the  evi- 
dence, —  That  it  was  an  action  on  a  policy  of  insurance  for  one  year ;  viz.,  from  16th  of 
October,  1769,  to  16th  of  Octpber,  1760,  for  the  benefit  of  the  governor  of  Fort  Marl- 
borough, George  Carter,  against  the  loss  of  Fort  Marlborough  in  the  Island  of  Sumatra, 
in  the  East  Indies,  by  its  being  taken  by  a  foreign  enemy.  The  event  happened  :  the 
fort  was  taken  by  Count  D'Estaigne,  within  the  year.  The  first  witness  was  Caw- 
thorne,  the  policy-broker,  who  produced  the  memorandum  given  by  the  governor's 
brother  (the  plaiutiflT)  to  him ;  and  the  use  made  of  them  instructions  was,  to  show 
"That  the  insurance  was  made  for  the  benefit  of  Governor  Carter,  and  to  insure  him 
against  the  taking  of  the  fort  by  a  foreign  enemy."  Both  sides  have  been  long  in  chan- 
cery ;  and  the  chancery  evidence  on  both  sides  was  read  at  the  trial.  It  was  objected, 
on  behalf  of  the  defendant,  to  be  a  fraud,  by  concealment  of  circumstances  which  ought 
to  have  been  disclosed  ;  and  particularly,  the  weakness  of  the  fort,  and  the  probability 
of  its  being  attacked  by  the  French :  which  concealment  waa  offered  to  be  proved  by  two 
letters.  The  first  was  a  letter  from  the  governor  to  his  brotlier  Roger  Carter,  his  trustee, 
the  plaintiff  in  this  cause ;  the  second  was  from  the  governor  to  the  East  India  Com- 
pany. The  evidence  in  reply  to  this  objection  consisted  of  three  depositions  in  chan- 
cery, setting  forth  that  the  governor  had  £20,000  in  effects ;  and  only  insured  £10,000  ; 
and  that  he  was  guilty  of  no  fault  in  defending  the  fort  The  first  of  these  depositions 
was  Captain  Tryou*s :  which  proved  that  this  was  not  a  fort  proper  or  designed  to  resist 
European  enemies  ;  but  only  calculated  for  defence  against  the  natives  of  the  Island  of 
Sumatra ;  and  also  that  the  governor's  oflice  was  not  military,  but  only  mercantile  ;  and 
that  Fort  Marlborough  is  only  a  subordinate  factory  to  Fort  St.  George.  There  was  no 
evidence  to  the  contrary.  And  a  verdict  was  found  for  the  plaintiff,  by  a  special  jury. 
After  his  Lordship  had  made  his  report,  the  counsel  for  the  plaintiff  proceeded  to  show 
camie  against  a  new  trial.  .  .  .  Lord  Mansfield  now  delivered  the  resolution  of  the 
court.  This  is  a  motion  for  a  new  trial.  In  support  of  it,  the  counsel  for  the  defend- 
ant contend,  "That  some  circumstances  in  the  knowledge  of  Governor  Carter,  not 
having  been  mentioned  at  the  time  the  policy  was  underwrote,  amount  to  a  conceal- 
ment, which  ought,  in  law,  to  avoid  the  policy."  The  counsel  for  the  plaintiff  insist. 
**  That  the  not  mentioning  these  particulars  does  not  amount  to  a  concealment,  which 
ought,  in  law,  to  avoid  the  policy  ;  either  as  a  fraud ;  or,  as  varying  the  contract."  .  .  . 
They  relied,  too,  upon  the  cross-examination  of  the  broker  who  negotiated  the  policy, 
"That,  in  his  opinion,  these  letters  ought  to  have  been  shown,  or  the  contents  dis-. 
closed  ;  and  if  they  had,  the  policy  would  not  have  been  underwritten."  .  .  .  Great  stress 
was  laid  upon  the  opinion  of  the  broker.  But  we  all  think,  the  jury  ought  not  to  pay 
the  lei^t  regard  to  it.  It  is  mere  opinion ;  which  is  not  evidence.  It  is  opinion  after 
an  event.  It  is  opinion  without  the  least  foundation  from  any  previous  precedent 
or  usage.    It  is  an  opinion  which,  if  rightly  formed,  could  only  be  drawn  from  the 


1  See  argument  of  Erskine  and  Bower  in  Johnston  v,  Sutton,  1  T.  R.  610,  638 
(1786).— Ed. 

*  See  the  comments  on  this  case  in  the  House  of  Lords,  in  Met.  Asvl.  Dist.  v.  Hill^ 
47  L.  T.  R.  N.  8.  29  (1882).  —Ed. 
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same  premiBes  from  which  the  court  and  jury  were  to  deteraime  the  cause ;  and  there- 
fore it  is  improper  and  irrelevant  in  the  mouth  of  a  witness.  .  .  .  Mule  discharged* 
Compare  Hawes  v.  N.  £.,  etc.  Ins.  Co.,  2  Curtis  C.  C.  229;  Cornish  v.  Farm,  etc 
Ins.  Co.,  74  N.  Y.  296 ;  lonides  v.  Pender,  L.  R.  9  Q.  B.,  p.  635.  But  see  Luce  v, 
Dorch.  Ins.  Co.,  106  Mass.  297,  and  s.  c.  110  ib.  861 ;  Milwaukee,  etc.  Ry.  Co.  o.  Kel« 
logg,  94  U.  S.  469 ;  6  Am.  Law  Rey.  231-287.  See  HUl  v.  Surety  Co.,  81  N.  W.  Rep. 
1024  (Wis.  1900),  —  *'  a  field  altogether  too  vague  for  opinion  evidence." 

Thornton  v.  The  Rot.  Exch.  Ass.  Co.,  Peake,  26  (1790).  This  was  an  action  of 
covenant  on  a  policy  of  assurance  on  a  ship  from  the  Grenades  to  London.  The  ship 
struck  upon  the  bar,  as  she  was  entering  Grenville  Bay,  and  received  an  iigury  thereby, 
for  which  the  present  action  was  brought  She  was  afterwards  surveyed  and  ropaired. 
The  defendants  contended  she  was  not  seaworthy  ;  and  offered  to  call  Mr.  Mestair,  an 
eminent  ship-builder,  to  prove  that  from  what  appeared  on  the  survey  which  had  been 
made,  but  at  which  he  was  not  present,  it  was  impossible,  in  his  opinion,  that  the  ship 
could  be  seaworthy  when  the  policy  was  effected.  Erekine^  for  the  plaintiff,  objected  to 
this  evidence.  He  said  that  had  the  persons  who  made  the  survey  been  called,  he 
should  object  to  any  question  as  to  their  opinion ;  tiie  objection  against  this  evidence 
was  much  stronger ;  the  surveyors  are  not  obliged  to  state  on  their  survey  all  the  cir- 
cumstances on  which  they  ground  their  opinion,  and  the  witness  can  only  judge  from 
what  is  contained  in  the  survey.  Lord  Kenyon.  This  evidence  is  certainly  admis- 
sible. Lord  Hardwicke  used  often  to  be  assisted  by  the  brethren  of  the  Trinity  House, 
in  causes  of  this  nature.  The  defendants  not  making  out  their  case,  the  plaintiff  had 
a  verdict.    And  so  Chaurand  v.  Angerstein,  ib.  43  (1791). 

OooDTiTLB  d.  Reyett  V.  Brahav,  4  T.  R.  497  (1792).  In  ejectment  on  a  trisl  at 
bar,  it  was  a  question  whether  a  will  put  forward  by  the  defendant  was  forged.  With 
the  will  was  found  a  paper  of  instructions  for  the  will,  and  a  memorandum  as  to  the 
facts  of  attestation.  The  plaintiff  "  called  two  clerks  of  the  post-office,  who  swore  that 
they  were  used  to  inspect  franks  and  detect  furgeiies.  They  were  then  asked  whether, 
from  their  general  knowledge  of  writing,  the  instructions  were  a  natural  or  an  imitated 
hand  ;  thiu  question  was  objected  to,  but  allowed  by  the  court ;  and  the  clerks  swore 
that  the  hand  was  imitated.  They  were  then  asked  if  they  could  judge  whether  the 
instructions  were  written  by  the  person  who  wrote  the  memorandum.  This  question 
was  also  objecte4  to  as  being  a  comparison  of  hands,  but  allowed  by  the  court.  Lord 
Kenyon,  C.  J.,  mentioned  a  case  where  a  decipherer  had  given  evidence  of  the  mean- 
ing of  letters  without  explaining  the  grounds  of  his  ait,  and  where  the  prisoner  was 
convicted  and  executed.  And  Buller,  J.,  said  it  was  like  the  case  of  Wells  Harbor, 
where  persons  of  skill  were  allowed  to  give  evidence  of  opinion.  The  clerks  then 
swore  that  from  their  knowledge  of  the  simiUrity  of  hands  they  were  sure  that  the 
instnictious  and  memorandum  were  written  by  the  same  person.  They  also  swore 
that  all  the  signatures  to  the  will,  and  the  signature  to  a  power  of  attorney  to  sur- 
render copyholds  to  the  use  of  the  will  executed  afterwards,  were  imitated,  and  not 
natural  writing." 

Beckworth  v.  Sydebotham,  1  Camp.  116  (1807).  Assumpsit  on  a  policy  of  insur- 
ance, on  the  ship  "  Earl  of  Wycombe  "  and  her  cargo,  at  and  from  Pictou  in  Nova  Scotia 
to  Liverpool.  The  ship  having  arrived  at  Pictou  on  the  10th  of  May,  1808,  sailed  on  her 
homeward-bound  voyage  on  the  2d  of  September;  but  meeting  with  stormy  weather 
was  obliged  to  put  into  Halifax  on  the  9th  of  October,  so  disabled  as  to  be  unfit  to 
prosecute  the  voyage.  The  policy  was  executed  on  the  19th  of  June.  The  first  defence 
set  up  by  the  underwriters  was,  that  the  ship  when  she  sailed  from  Pictou  was  not  sea- 
worthy. To  make  out  this,  the  deposition  was  read  of  a  man  who  had  surveyed  her  on 
her  arrival  at  Halifax,  and  who  spoke  to  a  great  many  deficiencies  which  he  had  dis- 
covered in  her.  The  Attorney-General,  for  the  defendant,  then  proposed  to  call  several 
eminent  surveyors  of  shipa  who  had  never  se«u  the  "  Earl  of  Wycombe,"  and  to  prove. 
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VANDINE  V.   BURPEE. 

SUPRBMB  JlTBICIAL   CoURT  OF  MaBSACHUSETTB.      1847. 

[Reported  13  Met.  S88.] 

This  was  an  action  of  trespass  upon  the  case,  brought  against  Amos 
Binney  and  Nathaniel  Burpee  to  recover  damages  for  injury  alleged  to 
be  done  to  the  plaintiff's  garden  and  nursery  in  Cambridge,  by  smoke, 
hear,  and  gas,  proceeding  from  their  brick  kilns,  made  and  burnt  in  a 
brick  3'ard  near  said  garden.  The  defendants  severally  pleaded  the 
general  issue.  •  •  .  The  defendants  [plaintiff]  on  the  trial,  introduced 
as  witnesses,  Thomas  Willett  and  Samuel  Walker,  two  experienced 
gardeners,  who  had  spent  much  time  in  raising,  grafting,  and  cultivat- 
ing fruit-trees,  shrubs,  and  plants,  and  who  had  examined  the  plaintiff's 
garden  and  nursery,  in  July,  1845,  after  the  burning  of  Burpee's  brick 
kiln.  They  testified,  without  objection  from  the  defendants,  to  the 
injurj*  to  the  trees,  fniit,  and  vegetation,  which  they  scverall}*  noticed 
at  the  time  of  their  examination,  and  that  in  their  opinion  such  injury 
would  be  likely  to  be  produced  by  the  smoke,  heat,  and  gas  from  the 
burning  of  said  brick  kiln,  in  the  state  of  the  weather  before  mentioned. 
And  they  were  thereupon  inquired  of  by  the  plaintiff,  what  was  the 
amount  of  damage  by  the  injury  of  which  thej"  had  before  testified. 
This  question  was  objected  to  by  the  defendants,  as  being  mere  opinion 
as  to  the  amount  of  damage ;  but  the  court  ruled  that  it  was  admissible, 

by  their  evidence,  that  a  ship  in  the  state  in  which  she  was  sworn  to  have  been  on  the 
12th  of  October  at  Halifax,  could  not  have  been  seaworthy  on  the  2d  of  September  at 
Picton.  Oarrow,  for  the  plaintiff,  objected  that  this  was  an  inference  which  it  was  for 
the  jury  to  draw,  if  the  facts  would  warrant  it ;  and  pointed  out  the  prejudice  that 
might  arise  from  asking  the  opinion  of  a  witness  on  a  statement,  which  might  be  false, 
and  was  at  any  rate  ex  parte.  But  Lord  Ellenborouqh  held  that  this  was  like 
examining  a  physician  or  surgeon  to  say,  whether  upon  such  and  such  symptoms,  a 
person  whose  life  was  insured  could  at  the  time  of  the  insurance  have  been  in  a  good 
state  of  health.  Where  there  was  a  matter  of  skill  or  science  to  be  decided,  the  jury 
might  be  assisted  by  the  opinion  of  those  peculiarly  acquainted  with  it  from  their  pro- 
fessions or  pursuits.  As  the  truth  of  the  facts  stated  to  them  was  not  certainly  known, 
their  opinion  might  not  go  for  much  ;  but  still  it  was  admissible  evidence.  The  preju- 
dice alluded  to  might  be  removed  by  asking  them,  in  cross-examination,  what  they 
should  think  upon  the  statement  of  facts  contended  for  on  the  other  side.  The  wit- 
nesses were  then  examined,  but  did  not  give  any  very  decided  opinion.  .  .  .  The  plain- 
tiff had  a  verdict. 

In  SwYNT  V,  The  N.  E.  Rt.  Co.,  74  L.  T.  Rep.  88  (1896),  there  was  an  interesting 
discussion  as  to  whether  the  propriety  of  certain  manoeuvres  in  moving  a  vessel  raised 
a  scientific  question.  By  Order  XXXVL  r.  5,  it  is  provided  that  "  The  court  or  a 
judge  may  direct  the  trial,  without  a  jury,  of  any  cause,  matter,  or  issue  requiring 
any  prolonged  examination  of  documents  or  accounts,  or  any  scientific  or  local  investi- 
gation, which  cannot  in  their,  or  his,  opinion  conveniently  be  made  with  a  jury."  An 
appeal  from  an  order  of  Pollock,  B.,  for  a  trial  before  a  judge  with  two  assessors  was 
dismissed,  by  LoBD  Esheb,  M.  R.  and  Bigbt,  L.  J. ;  Lopes,  L.  J.,  dissenting.  —  £d. 
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aDd  the  question  was  pat  to,  and  answered  b}*,  each  of  said  witnesses. 
The  defendant  Burpee  alleged  exceptions  to  the  ruling  of  the  court. 

Buttrick^  for  Burpee.    MeUen  and  E.  H.  Uoar^  for  the  plaintiff. 

Dewet,  J.  The  only  objection  now  urged  to  the  ruling  at  the  trial 
is  the  admission  of  the  testimony  of  Willett  and  Walker,  as  to  their 
opinion  of  the  amount  of  damages  sustained  by  the  plaintiff,  by  the  in- 
juries which  they  had  already  specified  in  detail.  As  a  general  rule, 
witnesses  are  to  testify  to  facts,  and  the  jury  are  to  draw  the  inferences 
and  form  the  opinions  which  are  to  govern  the  case.  In  the  applica- 
tion of  this  principle,  it  has  been  sometimes  supposed  that  it  should  be 
carried  so  far  as  to  exclude  the  opinion  of  witnesses  as  to  the  value  of 
property  which  is  in  controversy ;  and  decisions  to  this  effect  are  found 
in  the  New  Hampshire  Reports.  3  N.  Hamp.  849  ;  6  N.  Hamp.  462 ; 
10  N.  Hamp.  130 ;  11  N.  Hamp.  397.  The  cases  cited  from  8  Shepley, 
23  Wend.  354,  and  14  S.  &  R.  [137],  sanction  the  contrary  doctrine.  It 
seems  to  us  that  it  would  be  impracticable  to  dispense  with  this  species 
of  testimony,  in  many  actions  of  trover  for  personal  property,  where  no 
detail  of  facts  could  adequately  inform  the  jury  of  the  value  of  the 
articles.  The  opinion  of  a  witness,  as  to  the  value  of  a  horse,  is  much 
more  satisfactory  evidence  than  a  detailed  statement  of  his  size,  color, 
age,  etc.,  to  give  the  jury  the  requisite  information,  to  enable  them  to 
assess  damages  for  the  convcraion  of  such  a  horse.  In  the  present 
case,  the  evidence  of  opinion  was  offered  under  the  most  favorable  cir- 
cumstances for  its  admission.  The  witnesses  were  men  having  practi- 
cal experience  with  the  subject  of  cultivating  fruit-trees  and  shrubs ; 
they  had  already  stated,  in  detail,  to  the  jury,  the  nature  and  extent  of 
the  injury,  so  far  as  description  of  that  kind  could  give  information ; 
and  to  this  they  were  allowed  to  add  also  their  opinion  as  to  the  amount 
of  damage  occaaioned  by  the  injury-,  of  which  they  had  before  testified. 
The  court  are  of  opinion  that  the  testimony  was  competent. 

Exceptions  overruled.^ 

1  Compare  Swan  v.  Middlesex,  101  Mass.  p.  177  (1869) ;  Miller  v.  Smith,  112  Mass. 
p.  475  (1873);  Hunt  v.  Boston,  152  Mass.  168,  171;  Roberts  v.  N.  Y.  Elev.  R.  Co., 
128  N.  Y.  455  ;  Schuler  ».  Supervisors,  81  N.  W.  Rep.  890  (So.  Dak.  1900). 

"  The  first  question  arising  in  this  case  is  upon  an  exception  to  evidence.  IN'ehemiah 
Smith  testified  for  the  plaintiff,  that  he  had  examined  the  tavern  stand  with  a  view  of 
buying  it.  *  It  was  worth  $1,000,  if  it  extended  to  the  race  and  trees.  The  strip  taken 
off  would  reduce  it  one-fourth.'  This  testimony  was  objected  to,  on  the  ground  that 
the  amount  of  damage  cannot  be  ascertained  by  the  opinion  of  the  witness.  The  objec- 
tion was  overruled  and  the  defendant  excepted.  .  .  .  The  grounds  upon  which  opinions 
involving  scientific  knowledge  are  received  in  evidence  are  well  shown  in  Norman  v. 
Wells,  and  Lincoln  v.  Saratoga  R.  R.  Co.,  and  also  in  the  opinion  of  Senator  Verplanck 
in  Mayor,  etc.  of  New  York  v.  Pentz,  24  Wend.  673,  to  rest  upon  a  natural  foundation. 
The  very  notion  of  science  springs  from  the  recognition  of  the  existence  of  general 
truths  and  laws,  to  which  the  relations  of  things  to  and  their  operation  upon  each  other 
conform.  These  laws  or  truths,  ascertained  by  the  investigations  of  men  devoted  to 
particular  departments  of  inquiry,  constitute  science.  In  different  branches  of  knowl- 
edge, different  degrees  of  certainty  are  attainable.    In  mathematics,  for  instance,  exact 
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SupREMB  Judicial  Court  of  Massachusetts.    1875. 

[Reported  117  Mass.  523.^] 

CoiTTRACT.  .  .  .  Upon  the  question  of  damages,  the  plaintiffs  intro- 
duced testimony  to  show  that  the  true  market  value  of  the  bags  in  gold 
in  bond  at  the  time  of  the*defendants'  refusal  to  pay  the  bill  on  Jane  20, 

certainty  is  attained,  while  in  medicine  we  are  compelled,  from  the  natare  of  the  sub- 
ject^ to  rest  satisfied  with  ^  less  degree  of  certainty.  In  every  case  the  sciemtific  wit- 
ness brings  the  result  of  the  previous  inyestigation  of  general  truths  or  laws  to  aid  the 
^arficular  inquiry.  In  case  of  death,  the  physician,  from  an  examination  of  the  body 
or  fronrthe" appearance  of  its  parts  as  proved  by  witnesses,  speaks  as  to  the  cause  of 
death,  as  that  it  was  produced  by  poison  or  by  disease.  Iji^  such  a  case  the  substance 
of  his  testimony  is  that  those  appearances,  seen  by  himself  in  the  body  or  proved  to  ^'y^      ^c    *'  ^ 

^xlst  there' either  generally  or  universally,  have  been  observed  to  accompany  death  pro-    ^    -^  *  * 
4uced^y  such  poison  or  disease.    It  is  the  general  or  universal  fact  which  science  sup-  \  *^  .  / 

plies  to  him7  ahd^Tiich  Ihrough  Jam  is  maae_  avaiTablo  to^  the  jury.     And  moreover,  as  ^    /  ,i  ^^'^ 
the  application  no  less  than  the  original  recognition  of  these  matters  of  scientific  knowl.  ^ '  ' 
edge  requires  trained  habits  of  observation,  and  that  skill  which  does  not  exist  without  "^^ 

experience,  the  scientific  witness  is^ allowed  to  form  a  complex  judgment  upon  the  mat-^       I_  ♦-»    ^6      -' 
bracing  both  the  generaltruths  of  his  .sci^ce'Audlheir  PftrnnlTflr  ffppli-^'^'^'^ 


ter  in  hand^  embracing  both  the  general  truths  of  his  .sci^ce'Audlheir  pftrfTrilTflr  SPpli-^'^'^^  / 

cation  to  the  facts  presented  to  Lim^which  takes  the  shape  of  opinion  or  judgment  that*^  ,   t<         ['' 
in  lhe~parirciilar  case  death  did  or  did  not  result  from  such  a  poison  or  such  a  disease.  ^ _   ▼  ^  .*  *^' 

In  all  these  cases  of  inquiry  as  to  scientific  opinion,  without  exception,  I  believe,  the 
witness  need  know  afft!?ing>  of  \^^  jown  knowledgp,  as  to  the  facts  of  the  particular 
case.  His  opinion  may  be  given  as  to  hypothetical  cases,  or  upon  any  view  of  the  facts 
m  evidence  as  estabiished'or'supposed'  to  he  established  T)y  otJier  witnesses,  though  of 
course  so  given  its  weight  may  be  much  less  than  where  he  can  speak  both  to  the  par- 
ticular  facts  and  to  the  proper  scientific  interpretation  of  them. 

~^Tvidence  of  opinion  is  also  recognized  as  proper  oh  the'  same' ground  of  necessity  in  ^i^ 
cases  where  language  is  not  adapted  to  convey  those  circumstances  on  which  the  judg*  ^^ 
ment  must  be  formed.    In  questions  of.identity  of  persons  or  things^  language  is  wholly  ^ 
^ncapable  to  convey  the  appearances  and  sensible  marks  on  which  alona  an  intelligent 
judgment  can  be  formed.     So,  too,  in  respect  to  handwriting,  who  would  undertake  to 
describe  in  words  the  ground  upon  which  he  recognizes  his  own,  with  any  expectation 
by  that  means  of  enabling  another  person  to  pronounce  upon  its  genuineness  ?    In  ; 
these  cases  the  opinion  of  the  witness  is  received  because  there  are  no  other  means  of 
investigation  adapted  to  the  inquiry.     24  Wend.  675.     Opinions  as  to  the  value  of  a 
specific  thing  expressed  by  a  witness  acquainted  with  that  thing  stand  much  upon  the  / 
same  principle.    To  take  the  case  put  in  Yandine  v,  Burpee,  above  cited,  as  to  the  \ 
▼alue  of  a  horse,  a  whole  Yolnroe  of  descriptive  testimony  about  the  horse  would  be  not  .' 
80  likely  to  guide  a  jury  to  a  true  estimate  of  his  value  as  the  testimony  of  a  single 
witness,  acquainted  with  the  animal  and  speaking  his  judgment  as  to  the  value.    Upon 
thiB  ground,  as  well  as  upon  that  of  superior  convenience  and  the  constant  reception  of 
such  testimony  upon  trials  without  objection,  a  tacit  hut  strong  proof  of  its  propriety, 
it  must  be  deemed  estahlished  that,  upon  a  question  of  value,  the  opinion  of  a  wit- 
ness who  has  seen  the  thing  in  question  and  is  acquainted  with  the  value  of  similar 
things  is  not  incompetent  to  be  submitted  to  a  jury."  —  Per  Johkson,  J.  (for  the 
court),  in  Clark  v,  Baird,  9  N.  T.  p.  185  (1858).    See  also  Ark.  B.  Co.  v.  Griffith,  63 
Ark.  491.  —  Ed. 

1  A  part  of  the  case  is  omitted. 
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and  also  on  June  27,  when  they  refhsed  to  oompi}'  with  the  contract, 
was  from  3  to  3^  cents  gold  per  bag  less  than  the  contract  price.  And 
this  they  claimed  as  the  measure  of  damages.  Among  the  other  wit- 
nesses to  this  point,  the  plaintiffs  called  two  witnesses,  who  both  testi- 
fied that  they  were,  and  for  seven  or  eight  yeai*s  last  past  had  been, 
merchandise  brokers  in  Boston,  and  members  of  firms  which  had  houses 
established  in  Boston  and  New  York,  and  that  they  were  convereant 
with  the  market  value  of  sales  of  gunny  bags  in  the  New  York  market 
during  said  time  from  dail}'  price  current  lists  and  returns  of  sales  daily 
furuished  them  in  Boston  from  their  New  Yo^  houses ;  whereupon  the 
defendants'  counsel  objected  to  their  competency  as  witnesses  to  testify 
to  the  market  value  of  gunny  bags  in  the  New  York  market  at  the  time 
aforesaid ;  but  the  judge  permitted  them  to  testify.  These  witnesses 
testified  that  there  were  no  actual  sales  of  gunny  bags  in  the  New 
York  market  during  the  month  of  June,  1872 ;  but  the  price  for 
which  they  were  offered  was  14  cents  per  bag  in  currency,  duty  paid  by 
the  seller,  which,  taking  the  then  price  of  gold  at  114  currency,  would 
make  the  value  of  gunny  bags  at  that  time  from  8  to  8^  cents  per  bag 
gold  in  bond  cash.  To  this  evidence  the  defendants'  counsel  objected, 
but  the  judge  admitted  it.  •  .  •  The  jury  returned  a  verdict  for  the 
plaintiffs ;  and  the  defendants  alleged  exceptions. 

i?.  J),  Smithy  for  the  defendants.  JS.  2>.  Sohier  and  H,  H.  Currier ^ 
for  the  plaintiffs. 

Wells,  J.  .  .  .  The  exception  on  account  of  the  evidence  admitted 
to  show  the  fall  in  the  price  of  gunny  bags  is  presented  in  several 
aspects.  1.  We  see  no  reason  why  merchandise  brokers  in  Boston, 
members  of  firms  doing  business  and  having  houses  established  both  in 
Boston  and  New  York,  might  not  properly  be  admitted  to  testify  as  to 
the  market  value,  at  a  particular  date,  of  an  article  of  merchandise 
with  which  they  were  familiar,  even  though  their  knowledge  was  chiefly 
obtained  from  ''  daily  price  current  lists  and  returns  of  sales  daily  fur- 
nished them  in  Boston  fVom  their  New  York  houses."  It  is  not  neces- 
sary, in  order  to  qualify  one  to  give  an  opinion  as  to  values,  that  his 
information  should  be  of  such  a  direct  character  as  would  make  it  com- 
petent in  itself  as  primary  evidence.  It  is  the  experience  which  he 
acquires  in  the  ordinary  conduct  of  affairs,  and  from  means  of  informa- 
tion such  as  are  usually  relied  on  by  men  engaged  in  business,  for  the 
conduct  of  that  business,  that  qualifies  him  to  testify.  2.  An  unac- 
cepted offer,  as  an  isolated  transaction,  is  not  competent  evidence  upon 
the  question  of  value.  But  in  a  market  regularlj^  attended  by  bujers 
and  sellers,  an  offer  as  well  as  a  sale  of  an  article  of  recognized  uni- 
form character,  constantly  bought  and  sold  in  that  market  so  as  to 
have  a  place  upon  the  daily  price  current  lists,  may  serve  to  show 
that  the  market  value  of  that  article  did  not  then  exceed  the  price 
at  which  it  was  offered.  It  is  admissible  because  of  its  publicity, 
and  the  presumption  of  the  presence  of  dealers  ready  to  purchase, 
and  who  would  have  done  so  if  the  offer  bad  been  below  the  market 
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value.  That  dealers  are  themselTes  guided  in  their  transactions  by 
such  indications  of  the  state  of  the  market  makes  the  fact  one  that 
may  properly  be  considered  in  evidence.  3.  The  objection  that  this 
evidence  did  not  tend  to  show  the  value  of  similar  goods  in  bond 
and  for  gold,  is  not  tenable ;  at  most>  it  only  touches  the  weight  and 
effect  of  the  testimony.  The  fact  that  the  sales  quoted  were  for  cur- 
rency, *'  duty  paid  by  the  seller,"  does  not  necessarily  imply  that  the 
goods  were  not  in  bond  at  the  time.  If  they  were  so,  the  difference  in 
both  respects  was  a  mere  matter  of  computation.  If  they  were  not, 
and  that  fact  would  make  any  appreciable  difference  in  the  market 
value,  we  see  no  reason  why  witnesses  who  were  engaged  in  the  trade 
might  not  readily  estimate  that  element  of  difference,  and  we  must 
presume  that  they  did  so.  There  is  nothing  in  the  case  to  show  that 
they  were  not  competent  for  that  purpose.  The  objection  to  the  testi- 
mony on  this  point,  as  taken  at  the  trial,  does  not  appear  to  have  been 
upon  the  ground  that  it  was  hearsay.  Exceptions  overruled^ 


CLINTON  V.  HOWARD. 
SuPRKMB  Court  of  Error  of  Connecticut.    1875. 

[Reported  42  Conn,  204.1 

Trespass  on  the  case  for  an  injury  from  a  nuisance  placed  by  the  de- 
fendants in  a  public  highway ;  brought  to  the  Court  of  Common  Pleas  of 
New  Haven  County.  The  declaration  alleged  that  on  the  2d  day  of  Sep- 
tember, 1874,  the  plaintiff  was  driving  a  horse  and  wagon  along  a  certain 
highway  in  the  town  of  East  Haven,  leading  from  East  Haven  to  North 
Haven,  in  the  vicinity  of  the  residence  of  Daniel  Hemingway,  and  that  his 
horse  was  perfectly  gentle,  and  had  previously  been  gentle  and  free  from 
the  vice  of  shying  and  running  awaj*.  That  on  or  about  the  first  day  of 
September,  1874,  the  defendants  had  wrongfull}'  placed  in  said  highwa}-, 
about  opposite  said  residence  of  Daniel  Hemingway,  a  large  pile  of  stones, 
which  reached  from  the  west  side  of  the  worked  path  of  the  highway 
towards  and  upon  the  travelled  path  the  distance  of  about  twelve  and 
one- half  feet,  and  seriousl}*  incumbered  the  track  on  the  highway  whicli 
wagons  had  been  there  accustomed  to  take ;  that  the  pile  of  stones  was 
about  four  feet  high  in  the  centre,  and  about  eight  feet  in  width ;  that 

1  And  80  Hoxsie  v.  Empire  Lumber  Co.,  41  Minn.  548;  Central  R.  R.,  etc.  Co.  v. 
Skellie,  86  Ga.  686;  Nat'l  Bk.  Com.  r.  New  Bedford,  56  N.  E.  R.  288  (Mass.  1900); 
Hanison  v.  Glover,  72  N.  Y.  451;  Newsp.  Co.  v,  Assoc.  Press,  51  Fed.  Rep.  877. 
Contra,  Norfolk,  etc.  Ry.  Co.  r.  Reeves,  88  S.  E.  R.  606  (Va.  1899).  In  Sisson  v. 
Cleveland,  etc.  R.  R.  Co.,  14  Mich.  489  (1866),  it  was  held  that  market  reports  in 
the  new8)mpers  are  admissible.  Contra,  Whelan  «.  L3mch,  60  N.  Y.  469.  Compare 
Cliquot's  Champagne,  8  Wall.  114,  Fennerstein's  Champagne,  ib.  145,  and  comments 
on  these  cases  in  Chaifee  v,  U.  8.,  18  Wall  516,  542 ;  Rep.  Newsp*  Ca  «.  Ass.  Press, 
51  Fed.  Rep.  377  ;  Smith  v.  Blakey,  tupra,  496  and  note.  —  Ed. 

^  A  part  of  the  case  is  omitted. 
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the  highway  at  that  point,  from  gutter  to  giftter,  was  only  twenty-eight 
feet,  and  that  the  pile  of  stones  was  a  great  obstruction  to  pablic 
travel,  a  gi*eat  nuisance,  and  a  source  of  danger  to  people  and  horses 
travelling  on  the  highway  at  that  point ;  and  that  the  defendants  care- 
lessly and  negligently,  on  the  day  last  aforesaid,  placed  said  pUe  of 
stones  in  said  highway,  and  carelessly  and  negligently  continued  the 
same  therein  until  after  the  occurrences  hereinafter  described.  That  on 
said  2(1  day  of  September,  as  the  plaintiff  was  so  driving  along  said 
highway,  he  was  using  due  and  reasonable  care,  but  that  as  his  horse 
came  up  to  and  near  said  pile  of  stones,  he  took  fright  thereat  and  rap- 
idly shied  off,  and  thereby  drew  the  plaintiff's  wagon  rapidly  and  vio- 
lently against  the  rear  part  of  a  certain  other  wagon,  which  was  then 
and  there  being  driven  by  one  Geoi^ge  W.  Clinton,  in  a  direction  oppo- 
site to  that  of  the  plaintiff's  wagon.  The  declaration  then  proceeded 
to  allege  the  upsetting  and  breaking  of  the  plaintiff's  wagon,  and  an 
injury  to  his  person,  and  the  running  away  and  laming  of  his  horse, 
and  the  loss  in  the  market  value  of  the  horse  b}*  reason  of  his  having 
thus  run  away.  .  .  .  [Verdict  for  the  plaintiff.]  The  defendants 
moved  for  a  new  trial  for  error  in  the  rulings  and  instructions  of  the 
court.  •  .  • 

J,  T.  Flatty  in  support  of  the  motions.    AUing,  contra. 

PiJtDEE,  J.  .  .  .  Upon  the  motion  for  a  new  trial  the  defendants 
claimed  that  the  court  erred  in  allowing  the  following  question  to  b^ 
put  to  George  W.  Clinton,  namely,  *'  Whether  an  object  like  this  pile 
of  stones  would  be  likely  to  make  an  ordinarily  gentle  horse  shy."  .  .  . 

The  case  called  npon  the  plaintiff  to  satisfy  the  triers  that  the  pile  of 
stones  was  calculated  to  frighten  horses  of  ordinary  gentleness.  The 
witness  was  accustomed  to  the  use  of  horses ;  he  knew  their  character- 
istics ;  he  had  observed  the  effect  produced  upon  them  by  the  sight  of 
piles  of  stones  and  other  similar  objects ;  his  knowledge,  based  upon  ex- 
perience and  observation,  while  not  in  the  highest  sense  professional  or 
scientifie,  yet  was  of  the  kind  and  degree  which  all  jurors  cannot  be  pre- 
sumed to  have ;  he  had  seen  the  pile  of  stones  in  question ;  he  was  pres- 
ent at  the  time  and  place  of  the  accident,  and  was  an  e3'e- witness  of  the 
fact  that  the  stones  did  frighten  the  horse  and  put  him  suddenly  beyond 
the  control  of  the  plaintiff,  thereby  bringing  his  wagon  in  contact  with 
an  obstruction  and  directly  producing  the  injury  complained  of. 

Having  testified  to  his  knowledge  upon  these  points,  and  having 
given  the  dimensions  and  location  of  the  pile  of  stones  in  reference  to 
the  travelled  roadwa}',  we  think  that  the  reasoning  which  permits  un- 
skilled persons  first  to  state  facts  within  their  knowledge,  and  then  to 
base  thereon  an  opinion  as  to  the  mental  soundness  of  an  individual,  as 
to  the  8ufl9ciency  of  a  dam  to  withstand  the  pressure  of  the  water  which 
it  has  detained,  as  to  the  safety  of  a  highway,  and  as  to  the  soundness 
and  strength  of  a  bridge,  will  permit  this  witness  to  give  an  opinion 
based  upon  his  knowledge  of  facts,  as  to  whether  this  pile  of  stones  was 
calculated  to  frighten  gentle  horses.     It  would  be  diflScult,  if  not  im- 
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possible,  to  embody  in  words,  so  as  to  be  fully  understood  by  the  triers, 
a  description  of  all  the  appearances  which  make  a  particular  pile  of 
stones  a  source  of  terror  to  gentle  horses  unaccustomed  to  the  sight  of 
such  an  object.  The  fright  is  the  result  of  a  combination  of  form, 
color,  and  relative  jiosition,  which  would  elude  the  effort  of  an}'  witness 
clearly  and  full}'  to  describe.  Knowledge  of  the  reasons  why  one  ob- 
ject arouses  the  instinct  of  fear  in  a  horse  and  another  does  not,  and 
why  the  pile  of  stones  in  question  should  be  put  in  one  class  or  the 
other,  is  not  presumptively  within  the  knowledge  of  all  jurors.  To 
give  to  a  juror  who  has  neither  had  experience  nor  made  observations 
upon  the  point,  the  dimensions  of  an  object,  and  compel  him  to  find 
therefrom  alone  that  it  would  or  would  not  frighten  gentle  horses,  is  to 
dose  other  ordinary  and  important  avenues  to  the  truth. 

Again,  it  is  said  that  the  court  erred  in  permitting  the  plaintiff  to  an- 
swer the  following  questions :  lat,  '^  What  objects  usually  make  horses 
shy  according  to  your  experience?"  to  which  he  answered,  '^I  think 
anything  new  put  in  the  road  would  cause  almost  any  horse  to  shy." 
2d,  **  State  whether  or  not  the  pile  of  stones  on  the  road  that  you  saw 
(referring  to  the  time  of  the  accident),  was  or  was  not  a  new  object  to 
your  horse,  to  the  best  of  your  knowledge ; ''  to  which  he  answered,  ''I 
think  it  was  a  new  object."  These  questions,  in  form,  called  for  an* 
swers  founded  upon  knowledge,  and  were  in  this  respect  unobjection- 
able. The  information  sought  for  bore  upon  the  issue  as  it  tended  to 
prove  the  specific  reason  why  the  pile  of  stones  became  the  source  of 
the  fright  In  so  far  as  the  answer  to  the  first  question  has  in  it  an 
element  of  opinion,  it  is  admissible  for  reasons  hereinbefore  given. 
The  plaintiff  had  testified  that  he  had  been  accustomed  to  the  use  of 
horses  all  his  life  and  had  owned  a  great  many,  and  that  he  was  driving 
the  horse  at  the  time  of  the  accident,  and  he  described  his  conduct  on 
that  occasion.  From  knowledge  upon  all  these  points  thus  gained,  he 
adds  that  the  fright  resulted  from  the  fact  that  the  object  was  new  to 
tlie  sight  of  his  horse. 

Again,  it  is  said  that  the  court  erred  in  allowing  the  plaintiff  to  state 
^'  at  what  places  his  horse  had  come  near  moving  trains  of  cars ;  **  and 
in  allowing  him  to  answer  the  question,  '^How  was  3'our  horse  affected 
by  the  road-roller?" 

It  was  a  part  of  his  case  to  prove  the  allegation  that  he  was  driving 
a  gentle  horse ;  this  made  admissible  evidence  as  to  his  conduct  when 
placed  in  positions  calculated  to  test  his  temper  and  training.  Proof 
was  offered  as  to  two  instances  of  this,  one  that  he  had  been  driven 
near  to  a  moving  locomotive  and  train  of  cars,  and  another  that  be  had 
been  driven  near  to  a  steam  road-roller  when  in  operation,  and  that  he 
was  not  frightened  by  either.  Inasmuch  as  it  was  conceded  that  this 
last  was  an  object  of  terror  to  horses  of  ordinary  gentleness,  we  think 
the  testimony  was  relevant  to  the  issue  and  properl}*  received.^ 

The  plaintiff  was  also  entitled  to  the  privilege  of  showing  any  circum 
^  Compara  Maggi  9,  CnttB,  123  Mam.  586.  —  Ed. 
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stance  of  time,  place,  or  position  which  rendered  these  tests  most 
thorough ;  and  if  they  were  made  at  a  point  where  the  moving  locomo- 
tive, by  reason  of  its  being  over  his  head  or  beneath  his  feet,  presented 
Itself  in  a  way  especiall}*  calculated  to  frighten  the  horse,  this  might  be 
shown.  Besides,  this  additional  proof  as  to  the  place  where  the  test 
was  made  was  in  the  direction  of  fairness  to  the  defendants  in  giving 
them  an  opportunity,  if  they  could  successfblly  use  it,  to  diminish  or 
destroy  the  value  of  the  experiment.  We  do  not  see  that  the  informa- 
tion thus  given  could  put  upon  them  any  burden  which  they  should  not 
bear.  ...  A  new  trial  is  not  advised. 

In  this  opinion  Cabpenter  and  Foster,  JJ.,  concurred.  Park,  C.  J., 
dissented  as  to  the  admissibility  of  the  opinions  of  the  witnesses,  bat 
concurred  in  other  respects.     Phelps,  J.,  did  not  sit.^ 

1  See  Darling  v.  Westmoreland,  anUf  239 ;  Maynard  o.  Back,  anU,  248  ;  Folsom  v 
Concord  R.  B.,  88  Atl.  Rep.  209  (N.  H.  1896). 

O'Neil  ».  Thb  Dbt  Dock  R.  R,  Co.,  129  N.  Y.  125  (1891).  Eael.  J.  In  July, 
1889,  while  the  plaintiff  was  a  passenger  in  one  of  the  cars  of  the  defendant  corpora- 
tion, she  was  injured  in  a  collision  between  the  car  and  a  truck  of  the  other  defendant, 
and  she  brought  this  action  to  recover  damages  for  her  iigaries,  alleging  that  they  were 
caused  by  the  concurring  negligence  of  both  defendants.  .  .  . 

The  collision  causing  the  injury  of  the  pl/iintiff  took  place  while  the  car  was  crossing 
and  the  track  was  going  up  Broadway.  The  claim  of  the  plaintiff  and  of  the  railroad 
company  was  that  the  driver  of  the  truck  was  negligent  because  he  did  not  keep  the 
truck  out  of  the  way  of  the  car,  and  drove  the  truck  with  its  load  against  the  car. 
Upon  the  trial,  a  witoess  was  called  for  the  railroad  company,  of  large  experience  as  an 
owner,  driver,  and  manager  of  trucks  and  well  acquainted  with  the  locality  where  the 
collision  occurred,  and  he  was  asked  this  question  :  "Suppose  a  truck  weighing  nine- 
teen hundred  pounds  or  thereabouts,  carrying  a  load  of  thirty-six  hundred  pounds 
or  thereabouts,  and  drawn  by  a  horse  weighing  twelve  to  thirteen  hundred  pounds  or 
thereabouts,  and  that  the  horse  and  truck  were  being  driven  up  Broadway  and  were  at 
the  time  within  one  hundred  feet  south  of  Walker  Street  driving  north,  with  -the  horse 
on  a  walk,  and  the  horse  being  a  gentle  and  tractable  animal  under  full  control  at  the 
time,  within  what  distance  could  such  a  truck,  under  such  circumstances,  be  stopped, 
the  pavement  being  wet  by  sprinkling-carts  ? "  This  was  objected  to  on  behalf  of  the 
defendant  Westing  as  '*  incompetent,  and  that  it  is  not  a  question  for  an  expert,"  and 
the  objection  was  overruled,  and  the  witness  answered :  '*  Between  three  and  four  feet." 
This  belongs  to  a  class  of  questions  not  much  to  be  encouraged.  The  answer  to  such  a 
question  can  be  of  but  little  service  to  jurors.  They  are  generally  well  acquainted  with 
such  common  things  as  trucks  and  horses,  and  the  power,  actions,  and  capacity  of 
horses,  which,  particularly  in  the  city  of  New  York,  are  constantly  open  to  observation. 
Yet  we  cannot  say  that  the  expert  witness  did  not  know  more  about  the  subject  of  in- 
quiry tljan  ordinary  jurors  can  generally  be  supposed  to  know.  The  question  is  barely 
competent,  and  probably  was  not  harmful ;  and  the  judgment  should  not,  therefore, 
be  reversed  because  the  judge  allowed  it  to  be  answered.  •  .  .  Judgment  affirmed. 
Compare  Atlantic  Co.  r.  Rennard,  62  N.  J.  L.  773,  778 ;  Oliver  ».  North  End  Co.,  170 
Mass.  222. 

Balt.  Tttrnpike  V,  State,  71  Md.  578,  684  (1889),  per  Robinson,  J.  (for  the 
court)  :  We  agree,  also,  with  the  court  in  its  rulings  in  the  first  and  second  exceptions. 
In  the  first  the  witness  was  asked  whether,  in  his  opinion,  there  was  anything  about 
Leister's  wagon  and  horses,  as  described  by  the  witnesses,  calculated  to  frighten  an 
ordinarily  quiet  and  well-broken  horse,  llie  witness  himself  did  not  see  the  wagon 
and  horses,  and  if  his  opinion,  based  on  the  testimony  of  other  witnesses,  was  admis- 
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In  Graham  v.  Penn.  Co.,  139  Pa.  149  (1891),  on  October  23,  1888, 
William  S.  Graliam  and  Maria  £.  Graham,  liis  wife,  in  right  of  said 
wife,  brought  trespass  against  the  Pennsylvania  Company,  operating 
the  Pittsburgh,  Fort  Wayne,  &  Chicago  Railway,  to  recover  damages 
for  personal  injuries  received  by  Mrs.  Graham  and  alleged  to  have 
been  caused  by  the  negligence  of  the  defendant  company.    Issue. 

At  the  trial  on  April  1,  1890,  it  was  shown  that  the  arrangement  of 
the  Federal  Street  Station,  Allegheny  City,  where  Mrs.  Graham  re- 
ceived her  injuries,  was  as  follows :  — 

Along  the  track  upon  which  Mrs.  Graham  arrived  were  two  plat- 
forms, together  about  twenty-three  feet  wide,  the  two  covered  with  a 
shed.  Next  the  track  was  a  platform  tliree  feet  ten  inches  wide  (as 
given  in  tlie  appellant's  paper-book,  four  feet  nine  inches,  as  given  in 
that  of  the  appellees),  extending  the  length  of  the  train  eastward 
towards  the  exit  gate.  This  platform  was  nine  inches  below  the 
lowest  car  step.  On  the  other  edge  of  it  from  the  train  was  a  descent 
of  nine  inches  to  the  main  platform,  which  was  about  nineteen  feet  wide, 
extending  across  to  the  north  main  track.  The  posts  of  the  shed,  on 
one  side,  were  at  the  inner  edge  of  the  narrow  platform  ;  on  the  other, 
about  twelve  feet,  perhaps,  to  the  south.  The  shed  was  lighted  by  elec- 
tric lights  of  50-camile  power,  suspended  under  the  comb  of  the  ixx)f. 

Mrs.  Graham  testified  that  on  the  evening  of  February  6,  1888, 
about  eight  o'clock,  her  train  reached  the  station,  when  she  alighted  and 
with  a  basket  on  her  arm  started  east  towaixl  the  exit ;  that,  after  walk- 
ing about  twelve  feet,  *^  edging"  to  the  light  to  get  within  the  line  of 
the  posts,  she  fell  and  sustained  severe  injuries ;  that  she  had  frequently 
stopped  at  Federal  Street  station  from  defendant's  trains,  but  never 
before  had  she  alighted  upon  this  raised  platform  ;  and  she  could  not 
imagine  at  first  what  caused  her  to  fall,  as  she  supposed  she  had 
alighted  upon  the  main  platform,  until  she  looked  about  her  and  ob- 
served the  descent  from  the  narrow  platform  to  the  other,  and  that  was 
the  first  she  knew  of  the  offset  there. 

sible  at  all,  it  must  be  on  the  ground  of  expert  testimony.  Bat  it  can  hardly  be  said 
to  be  admissible  on  this  ground,  for  whether  a  four-horse  wagon  loaded  with  wood 
is  calculated  to  frighten  a  well-broken  hoi'se  was  a  matter  in  regard  to  which  each 
juror  was  quite  as  competent  to  form  an  opinion  as  the  witness  himself.  See  also 
Holt  u.  Hicks,  58  Pao.  Rep.  998  (Kans.  1899) ;  Oh.  &  Ind.  Torpedo  Ca  v.  Fishbnm, 
56  N.  E.  B.  457  (Ohio,  1900).     Judgment  affimud. 

Comi^are  Ferguson  r.  Hubbell,  128  N.  Y.  507 ;  Roberts  v.  N.  Y.,  etc.  R.  R.  Co.,  128 
N.  Y.  455.  In  this  last  case  Peckham,  J.  (for  the  court),  siCid:  ''We  have  said  lately 
that  the  rules  admitting  the  opinions  of  experts  should  not  be  unnecessarily  extended, 
because  experience  has  shown  it  is  much  ntder  to  confine  the  testimony  of  witnesses  to 
facts  in  all  cases  where  that  is  practicable,  and  leave  the  jury  to  exercise  their  judg- 
ment and  experience  on  the  facts  proved.  As  is  stated  by  Earl,  J.,  in  Ferguson  v. 
Hubbell,  97  N.  Y.  507,  '  It  is  generally  safer  to  take  the  judgments  of  unskilled  jurors 
than  the  opinions  of  hired  and  generally  biased  experts.' "  And  so  Kiesel  v.  Sun 
Office,  88  Fed.  243.  —  Ed. 
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William  Graham,  a  son  of  the  plaintiffs,  called  on  their  behalf: . . . 
In  mj^  personal  opinion,  I  would  unhesitatingly  saj  that  the  plat- 
form,  from  the  way  it  is  built,  is  not  onlj*  not  safe,  but  it  is  actually 
a  trap,  from  the  very  fact  that  it  is  raised  nine  inches  above  the  level* 
of  the  ground,  without  any  side  protection.  People  walking  towards 
the  front  are  very  apt  to  make  the  least  step  sideways  and  go  down. 
Such  platforms,  when  meant  to  be  raised  above  a  common  level  of  the 
ground,  must  be  —  Objected  to.  .  .  .  Other  witnesses  for  the  plaintiffs 
were  permitted  to  testify,  under  objection  and  exception,  to  the  same 
effect.  .  .  . 

The  jury  returned  a  verdict  for  the  plaintiff  for  $3,000.  A  rule  for  a 
new  trial  having  been  dischai^ed,  judgment  was  entered,  when  the  de- 
fendant took  this  appeal.  .  .  . 

Opinion,  Mb.  Justice  Mitchell  :  — 

That  the  opinions  of  witnesses  are  in  some  cases  admissible  as  evi- 
dence, even  when  not  coming  properly  under  the  head  of  expert  testi- 
mony, has  long  been  established  in  practice.  In  several  classes  of 
questions,  the  line  between  the  witness's  judgment  or  opinion  and  his 
affirmation  of  a  fact  is  so  indistinct  that  it  cannot  be  mai'ked  out  in 
practice.  Such  are  questions  of  identity  of  persons  or  things,  of  the 
lapse  of  time,  of  comparative  sha|)e  or  color  or  sound,  of  expression 
and  through  it  of  meaning,  etc.  In  all  of  these,  however  positively  the 
witness  may  affirm  facts,  what  he  says  is,  after  all,  largely  his  opinion, 
but  so  blended  with  knowledge  and  recollection  that  the  line  where  opin- 
ion ends  and  fact  begins  cannot  be  distinguished.  Hence,  both  must 
be  admitted  or  both  excluded,  and  to  do  the  latter  is  often  to  shut  out 
the  only  light  the  case  admits  of.  In  questions,  therefore,  of  identit}', 
pf  sanit}',  of  handwriting,  and  some  others  of  like  nature,  opinions  of 
witnesses,  having  sufficient  knowledge  of  the  particular  circumstances 
to  form  the  basis  of  a  responsible  judgment,  have  been  admitted  with- 
out hesitation.  Such  is  the  elementarj-  doctrine  laid  down  in  Greenleaf 
and  other  authoritative  works,  but  the  theory  on  which  such  evidence  is 
admitted  is  very  slightly  developed.  The  cases,  however,  have  extended 
far  bej'ond  the  classes  mentioned  in  the  text-books,  and  may  be  said  not 
only  to  have  become  legion,  but  legion  against  legion.  An  examination 
of  a  large  number  of  them,  while  not  enabling  us  to  reconcile  all  the 
practical  applications,  does,  we  think,  show  that  the  ground  on  which 
such  evidence  must  always  rest,  as  expeil  testimony  strictly  so  called 
does,  is  a  clear  necessity. 

One  of  the  earliest  and  strongest  cases,  since  constantlj'  cited  in 
favor  of  the  admission  of  such  testimony,  is  Porter  v.  JPeguonnoc  Co.^ 
17  Conn.  249  (1845),  where  the  opinions  of  observers,  not  professional 
engineers  or  builders,  were  allowed  to  be  given,  as  to  the  sufficiency  of 
a  dam  to  stand  the  pressure  of  a  flood  which  it  was  contended  ought  to 
have  been  anticipated.  The  case  is  decided  without  any  abstract  dis- 
cussion, but  the  germ,  at  least,  of  the  principle  ma}-  be  found  in  the 
following  language  of  Storrs,  J. :  '^  It  is  impossible  for  a  peraon,  how- 
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ever  Bkilful  or  scientific,  to  give  an  intelligent  or  precise  opinion  on 
facts  testified  to  by  another  witness  in  the  manner  in  which  they  are 
frequently  related.  Such  witness  may  detail  in  the  best  manner  he  can 
the  facts  on  the  subject  of  which  the  opinion  of  a  scientific  person  is 
sought,  but  it  may  be  impossible  to  extract  from  his  testimony  the  data 
for  such  an  opinion  with  sufiQcient  precision  and  certainty." 

In  the  following  year  (1846),  the  Supreme  Court  of  Vermont,  in 
Clifford  y,  JRichardsofi,  18  Vt.  620,  put  the  principle  still  more  clearly, 
thus:  ^^When  all  the  pertinent  facts  can  be  sufficiently  detailed  and 
described,  and  when  the  triers  are  supposed  to  be  able  to  form  correct 
conclusions  without  the  aid  of  opinion  or  judgment  from  others,  no  ex- 
ception to  the  rule  is  allowed.  But  ...  the  facts  are  sometimes  in- 
capable of  being  presented  with  their  proper  force  and  significancy  to 
any  but  the  observer  himself.  .  •  .  Under  these  circumstances,  the 
opinions  of  witnesses  must  of  necessity  be  received."  This  states  very 
clearly  and  forcibly  the  principle  and  the  limits  of  its  application.  In 
those  matters  where  mere  descriptive  language  is  inadequate  to  convey  / 
to  the  jury  the  precise  facts  or  their  bearing  on  the  issue,  the  descrip-i 
tion  by  the  witness  must  of  necessity  be  allowed  to  be  supplemented  by 
his  opinion,  in  order  to  put  the  jury  in  position  to  make  the  final  decision 
of  the  fact.  It  is  thus  expressed  in  Commontoealth  v.  Sturtxvant^ 
117  Mass.  122,  whei*e  a  large  number  of  illustrations  are  given,  some 
of  which,  I  may  say,  in  passing,  seem  to  us  extramely  questionable : 
^^  The  exception  .  .  .  includes  the  evidence  of  common  observers  tes- 
tifying to  the  results  of  their  observation,  made  at  the  time,  in  regai-d 
to  common  appearances  or  facts,  and  a  condition  of  things  which  can- 
not be  reproduced  and  made  palpable  to  a  jury." 

But,  as  necessity  is  the  ground  of  admissibility,  the  moment  the* 
necessity  ceases  the  exception  to  the  general  rule  that  requires  of  a 
witness  facts  and  not  opinions  ceases  also.  Hence,  whenever  the  cir- 
cumstances can  be  fully  and  adequately  described  to  the  jury,  and  are 
such  that  their  bearing  on  the  issue  can  be  estimated  by  all  men,  without 
special  knowledge  or  training,  opinions  of  witnesses,  expert  or  other, 
are  not  admissible.  This  is  well  stated  by  Chief  Justice  Shaw,  in  Neu> 
JSng.  Qlaas  Co.  v.  LoveU^  7  Cush.  321 :  *'  The  principle  upon  which  this 
evidence  is  admissible  is  clear  and  entirely  just.  In  applying  evidence 
which  does  not  go  directly  to  the  fact  in  issue,  but  to  facts  fix>m  which 
the  fact  in  issue  is  to  be  inferred,  the  jury  have  two  duties  to  perform : 
firet,  ...  to  ascertain  the  truth  of  the  faot  to  which  the  evidence  goes, 
and  thence  to  infer  the  truth  of  the  fact  in  issue.  This  inference  de- 
pends on  experience.  .  .  .  Now,  when  this  experience  is  of  such  a 
nature  that  it  may  be  presumed  to  be  within  the  common  experience  of 
all  men  of  common  education,  moving  in  the  ordinary  walks  of  life, 
there  is  no  room  for  the  evidence  of  opinion  ;  it  is  for  the  jury  to  draw 
the  inference."  The  law  is  thus  summed  np  in  the  Am.  &  Eng.  Encyc. 
of  Law,  tit.  Expert  and  Opinion  Evidence,  VI.:  "  Opinions  are  never 
received  if  all  the  facts  can  be  ascertained  and  made  intelligible  to  the 
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Jury,  or  if  it  is  such  as  men  in  general  are  capable  of  comprehending 
and  understanding.  The  ordinary  affairs  of  life  cannot  be  the  subject 
of  expert  testimony."     See  volume  7,  p.  493,  and  cases  there  cited. 

This  exau^nation  of  elementary  principles  and  general  authorities 
has  seemed  necessar}',  because  our  own  cases  on  the  exact  point  are 
few,  and  supposed  not  to  be  in  entire  harmony.  Passing  by  the  cases 
where  opinions  not  of  experts  have  been  received,  practically  without 
challenge,  upon  questions  of  sanity,  identity,  etc.,  the  first  case  on  the 
subject  is  Beatty  v.  Oilmore^  16  Fa.  463.  Defendant  was  building  a 
house  on  Market  Street,  Harrisburg,  and  had  left  an  area-way  from  the 
street  into  the  basement  without  a  guard  or  railing,  and  the  plaiutiff 
fell  into  it  Witnesses  were  allowed  to  state  their  opinion  that  it  was 
dangerous.  This  was  held  to  be  proper,  and  the  case  has  been  accord- 
ingly cited  as  in  favor  of  the  general  admissibilit}^  of  such  evidence ; 
and  Bell,  J.,  does  say  that  it  is  ^^  a  species  of  testimon}'  always  re- 
sorted to  in  cases  like  the  present."  But  it  appears  from  the  report 
that  there  was  a  porch  projecting  bej'ond  the  area,  and  that,  to  fall,  a 
person  would  have  to  turn  aside  from  the  direct  way.  It  is  not,  there- 
fore, clear  that  the  mere  description  of  the  place  would  convey  to  the 
jury  an  adequate  idea  of  it  with  reference  to  the  danger,  and  this  seems 
to  have  been  in  the  mind  of  the  court,  from  the  language  of  the  opinion, 
that  testimony  as  to  the  dangerous  character  of  the  excavation  '^  was, 
in  truth,  rather  the  assertion  of  a  fact  dependent  in  some  measure  upon 
opinion,  than  of  an  abstract  opinion  without  more."  That  this  was  the 
ratio  decidendi  also  appears  probable  from  the  cases  cited  in  the  opin- 
ion, which  are  clearly  cases  where  the  circumstances  were  incapable  of 
adequate  description.  So  understood,  JSecUty  v.  Gilmore  is  entirely  in 
the  line  of  the  best  authorities  heretofore  cited.  If  not  to  be  so  under- 
stood, then  it  must  be  considered  as  materially  modified  by  the  cases 
hereafter  to  be  noticed. 

The  next  case,  Minnequa  Imp,  Co.  v.  Coon^  10  W.  N.  502,  was 
clearly  in  the  same  line.  The  opinions  of  witnesses  as  to  the  violence 
and  unusual  character  of  the  storm  were  certainly  necessary  to  supple- 
ment their  descriptions ;  and,  as  to  anything  bej'ond  that,  this  court 
said  that  if  the  witness  ^'  had  any  claims  to  the  character  of  an  expert," 
the  court  below  would  not  be  reversed  on  a  matter  so  much  within  its 
discretion.  The  only  other  case  is  Franklin  Ins.  Co.  v.  Oruvery  100 
Pa.  266,  in  which  it  was  held  that  an  insurance  expert  could  not  be 
permitted  to  give  his  opinion  that  the  erection  of  a  frame  building  next 
to  the  building  insured  increased  the  risk  in  fact  The  basis  of  decision 
was  indicated  in  the  opinion  of  GoixJon,  J. :  "  How  any  person  can  be 
said  to  be  an  expert  in  that  which  must  necessarily  result  from  observa- 
tion so  general  that  it  must  be  common  to  every  person,  we  cannot 
understand."  In  the  same  general  line  are  Amer,  Steamship  Co, 
v.  Landreth,  102  Pa.  185,  and  Lombard  Ry.  Co.  v.  Christian,  124  Pa. 
125,  though  in  both  of  these  the  admissibility  of  the  testimony  was  dis- 
cussed rather  as  declarations  of  agents  than  as  opinions  necessary  for 
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the  information  of  the  jury.  From  this  view  it  appears  that  our  own 
cases  are  not  really  in  conflict  with  each  other,  and  that  certainly  the 
latest  and  most  authoritative  of  them  are  in  harmony  with  the  best  ele- 
mentary doctrine.  Some  occasional  difference  in  application  may  be 
unavoidable,  because,  as  said  by  Chief  Justice  Shaw  in  New  Eng. 
Glass  Co,  V.  Zovellj  supra^  there  is  extreme  difficulty  in  laying  down 
any  rule  precise  enough  for  practical  application,  and  the  only  proper 
course  is  to  keep  the  principle  steadily  in  view,  and  apply  it  according 
to  the  circumstances  of  each  case. 

In  the  present  case,  the  alleged  dangerous  place  was  a  raised  pai-t  of 
the  platform,  or  broad  step,  four  feet  wide  and  nine  inches  high.  It  came 
clearly  within  the  range  of  ordinary  experience.  The  briefest  statement 
would  convey  a  perfect  comprehension  of  the  place,  and  every  Juryman 
who  ever  got  in  or  out  of  a  car,  or  went  up  or  down  a  flight  of  steps, 
was  as  capable  of  judging  of  the  alleged  danger  as  the  witnesses  who 
gave  their  opinions.  The  flrst  and  second  assignments  of  error  must 
be  sustained.^ 

1  In  following  this  case,  in  Anberle  v.  McEeesport,  179  Pa.  821i;  824,  the  court 
(Mitchell,  J.)  said:  "The  role  on  this  snbject  is  that  where  mere  descriptive  lan- 
guage is  inadequate  to  convey  to  the  jury  the  precise  facts  or  their  bearing  on  the 
issue,  the  description  by  the  witness  must  of  necessity  be  allowed  to  be  supplemented 
by  his  opinion,  in  order  to  put  the  jury  in  position  to  make  the  final  decision  of  the 
fSact  But  where  the  circumstances  can  be  fully  and  adequately  described  to  the  jury, 
and  are  such  that  their  bearing  on  the  issue  can  be  estimated  by  all  men,  without  spe- 
cial knowledge  or  training,  opinions  of  witnesses,  expert  or  other,  are  not  admissible. 
The  rule  in  this  form  was  settled  by  Graham  v.  Penn.  Co.,  189  Pa.  149,  and  has  not 
been  departed  from.  Whether  its  application  to  existing  facts  in  subsequent  cases  has 
always  been  correct,  is  a  matter  on  which  opinions  may  naturally  differ,  because  as  was 
said  in  that  case  quoting  Chief  Justice  Shaw  in  N.  E.  Glass  Co.  v.  Lovell,  7  Cush. 
821,  '  there  is  extreme  difficulty  in  laying  down  any  rule  precise  enongh  for  practical 
application,  and  the  only  proper  course  Ib  to  keep  the  principle  steadily  in  view,  and 
apply  it  according  to  the  circumstances  of  each  case.' 

"The  learned  judge  below  considered  the  principle  as  modified  by  some  of  the  later 
cases,  and  therefore,  as  already  said,  against  his  own  opinion,  admitted  the  evidence. 
In  so  doing,  however,  he  gave  the  cases  too  broad  an  effect.  They  were  not  intended 
to  introduce  any  modification  of  the  rule  in  Graham  o.  Penn.  Co.  In  McNemey 
V.  Reading  City,  150  Pa.  611,  the  case  principally  relied  on  at  the  trial,  the  objection 
made  was  not  to  the  nature  of  the  evidence  but  to  the  qualificatioDs  of  the  witness  as 
an  expert.  Our  Brother  McCoUum,  after  referring  to  this  fact,  cited  Graham  v.  Penn. 
Co.,  and  quoted,  as  applicable  to  the  case  in  hand,  what  there  is  said  of  Beatty  o.  Gil- 
more,  16  Pa.  463,  that  it  was  *  not  clear  that  the  mere  description  of  the  place  would 
convey  to  the  jury  an  adequate  idea  of  it  with  reference  to  the  danger.'  Whether 
the  application  of  the  rule  in  McNerney  v,  Reading  was  sound,  or  whether  the  letter 
of  the  ruling  in  Beatty  v,  Gilmore  was  not  followed  rather  than  the  principle  of  Graham 
V.  Penn.  Co.,  may  admit  of  serious  question.  The  case  is  on,  if  not  across,  the  border 
line,  but  it  was  not  intended  to  make  any  departure  from  the  settled  rule. 

"In  the  other  case  referred  to  by  the  learned  court  below.  Kraut  v.  R.  W.  Co., 
160  Pa.  827,  the  point  was  not  discussed  in  the  opinion,  and  the  condition  of  the 
street  upon  which  the  witness's  opinion  was  given,  whether  there  was  a  hole,  or  only 
loose  cobble-stones,  or  both,  was  in  dispute  and  left  by  the  evidence  very  uncertain. 
So  in  Kitchen  v.  Union  Township,  171  Pa.  145,  the  cireumstances  were  unusual  and 
complicated,  and  were  thought  to  bring  the  case  within  the  rule  admitting  the  witness's 

45 
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Assumpsit  on  a  promissory  note  for  the  sum  of  $2,750,  dated 
November  1,  1828,  payable  to  John  Blaisdell,  Jr.,  since  deceased,  or 

opinioD,  but  no  departure  from  the  rule  itself  was  intended  or  indicated.  On  the 
other  hand,  in  Doouer  v.  Canal  Co.,  164  Pa.  17,  it  was  held  that  whether  the  absence 
of  a  bar  or  *grab-irou '  ou  a  freight  car  made  it  defective  was  a  matter  for  the  judgment 
of  a  man  of  ordinary  intelligence  and  observation,  and  not,  therefore,  for  a  witness's 
opinion,  citing  and  affirming  the  rule  in  Graham  v,  Penn.  Co." 

In  Askew  v.  The  People,  28  Col.  446  (1897),  on  an  indictment  for  larceny  of  cattle, 
it  appeared  that  certain  fresh  hides  were  found  in  the  defendant's  wagon,  out  of  which 
the  brands  had  been  cut  The  court  (Hayt,  C.  J.),  said :  *'  The  second  assignment  of 
error  relied  upon  by  counsel  is  based  upon  the  admission  over  the  defendant's  objection 
of  the  t^timony  of  the  witnesses,  Hartman,  Shaffer,  Sample,  and  Hogan.  These  wit- 
nesses were  allowed  to  testify  as  experts,  and  to  give  their  opinion  with  reference  to 
the  brand  which  was  upon  one  of  the  hides  before  the  same  was  cut  out  The  exact 
nature  of  the  testimony  will  be  understood  when  it  is  remembered  that  one  of  the 
brands  was  only  partially  removed,  the  claim  of  the  State  being  that  in  these  circum- 
stances the  opinions  of  experts  were  competent  for  the  purpose  of  showing  that  the 
part  of  the  brands  regaining  was  a  part  of  the  D.  T.  brand  of  The  D.  T.  Cattle  Com- 
pany, the  contention  of  the  plaintiff  in  error  being  that  this  related  to  a  matter  that 
does  not  require  any  particular  experience  or  peculiar  skill ;  that  the  jury  was  as  capable 
of  forming  a  correct  judgment  as  the  so-called  experts. 

'*  We  are  of  the  opinion  that  this  evidence  was  properly  admitted.  It  is  well 
known  to  all  judges  of  experience  in  this  western  country,  where  animals  are  branded 
and  turned  loose  upon  the  public  range,  that  brands  may  be  accurately  deciphered  by 
e;cperts  which  are  unintelligible  to  those  who  have  not  had  special  skill  and  experience 
in  observing  the  same.  There  are  many  matters  which  are  properly  to  be  considered 
in  arriving  at  a  correct  conclusion  as  to  the  identity  of  a  particular  brand,  when  it  is 
not  plain,  that  are  only  acquired  by  experience  and  observation  in  the  trade  or  business 
of  handling  cattle.  Among  other  things  which  experienced  stockmen  take  into  con- 
sideration in  deciphering  brands  may  be  mentioned  the  following :  The  age  of  the  ani- 
mal when  branded,  as  the  brand  enlarges  with  the  growth  of  the  animal ;  the  condition 
of  the  brsnding-iron  as  to  the  degree  to  which  it  is  heated  when  applied  to  the  animal ; 
the  length  of  time  of  contact  of  the  hot  brand  with  the  hide  ;  the  age  of  the  animal  and 
the  time  of  the  year  when  the  hide  is  removed,  and  the  state  of  preservation  of  the 
hide  at  the  time  of  the  examination.  We  are  satisfied  that  these  are  all  matters  with 
reference  to  which  witnesses  may  become  expert  and  upon  which  opinions  may  be 
given  by  those  qualified  as  the  result  of  experience  and  observation.  Expert  evidence 
being  competent  to  identify  a  brand,  it  certainly  was  competent  to  show  by  experts 
that  the  portion  of  the  brand  remaining  upon  the  hide  was  a  part  of  the  recorded  brand 
of  The  D.  T.  Cattle  Company." 

See  Com.  ».  Sturtivant,  117  Mass.  122  (compare  Hopt  v.  Utah,  120  U.  S.  430, 
436-438) ;  Hardy  v,  Merrill,  56  N.  H.  226,  241  ;  People  w.  Ctonzalez,  86  N.  Y.  49 
(1866)  ;  CNeil  v.  Hanscom,  66  N.  E.  Rep.  687  (Mass.  1900)  ;  Little  Bock  Ca  v.  Nel- 
son, 52  S.  W.  R.  7  (Ark.  1899)  ;  Felska  v,  N.  Y.,  etc.  Co.,  152  N.  Y.  889  ;  Johnson 
V.  State,  59  N.  J.  L.  271 ;  Chamberlain  f».  Piatt,  68  Conn.  126  ;  Chic.  Ry.  Co.  v.  Van 


^  A  part  of  the  case  is  omitted. 
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his  order,  in  five  years,  with  interest,  and  purporting  to  be  signed  by 
the  defendant  and  indorsed  by  the  paj-ee.  The  trial  was  before  Mor- 
ton, J.  The  defence  rested  on  the  ground  that  the  signatures  of  the 
defendant  and  of  the  payee  were  forged.  .  .  .  Barnabas  Whitney,  a 
witness  called  by  the  defendant,  testified  that  he  had  been  a  teacher  of 
writing  for  more  than  forty  years ;  that  he  had  written  certain  imita- 
tions of  the  defendant's  signature,  which  had  been  presented  to  several 
witnesses  examined  as  to  the  handwriting  of  the  defendant ;  that  he  had 
never  seen  the  defendant  write,  and  was  not  acquainted  with  his  hand- 
writing. Whitney  was  permitted  to  gire  his  opinion,  founded  on  tibe 
comparison  of  handwritings  merely,  as  to  the  want  of  genuineness  of  the 
defendant's  signature  to  the  note.  The  witness  was  also  permitted  to  tes- 
tify as  to  the  want  of  genuineness  of  such  signature,  from  the  mere  in- 
spection of  the  note  in  question.  The  plaintiff  objected  to  the  admission 
of  this  evidence.  The  verdict  was  for  the  defendant ;  and  the  plaintiff 
moved  for  a  new  trial. 

SaitonstaU  and  Choate,  for  the  plaintiff.  Cashing^  for  the  defendant 
Shaw,  C.  J. ,  delivered  the  opinion  of  the  court.  .  .  •  But  the  ques- 
tion most  discussed  in  the  present  case  was,  whether  a  witness,  pro- 
fessing to  have  skill  in  the  knowledge  of  handwriting,  and  to  have 
made  it  a  study  to  compare  different  hands  to  detect  forgeries,  may  bo 
permitted  to  give  an  opinion,  that  the  paper  in  question  was  or  was  not 
written  by  the  same  person,  whose  hand  is  proved  to  have  been  set  to 
a  specimen  exhibited,  and  whether  he  conld  give  an  opinion  from  mei-e 
inspection,  whether  the  writing  in  question  was  a  ft^e,  natural,  and  gen- 
uine hand,  or  whether  it  was  an  imitated  and  simulated  hand. 

These  questions  have  been  the  subject  of  much  controversy,  and 
great  diversity  of  opinion,  both  in  England  and  in  the  courts  of  the 
various  States  of  the  Union,  who  have  adopted  the  common-law  rules 
of  evidence. 
The  controversy  resolves  itself  into  three  questions :  — 
1.  Whether  it  is  competent,  in  order  to  prove  that  a  handwriting  in 
question  is  genuine,  or  fabricated  and  forged,  to  give  in  evidence  an- 
otlier  signature  of  the  same  person  to  a  paper  not  otherwise  competent 
evidence  in  the  cause,  to  enable  the  court  and  jury,  by  an  examination 

Kleeck,  143  III.  480,  485  ;  Johnson  v.  State,  55  S.  W.  B.  818  (Tex.  Grim.  App.  1900) ; 
Sneda  v.  Libera,  65  Minn.  387,  344  ;  Hunt  v,  Kile,  98  Fed.  Rep.  49,  58 ;  N.  Y.  Elec 
Co.  V,  Blair,  51  U.  S.  App.  81,  85  ;  Firemen's  Ins.  Co.  v.  Mohlman  Co.,  62  U.  S.  App. 
887 ;  Holy  Cross  Co.  p.  O'SaUivan,  60  Pac.  Bep.  570  (Col.  1900) ;  Ohio,  etc.  Torpedo 
Co.  V,  Fishburn,  56  N.  E.  R.  457  (Ohio,  ]900);  People  r.  Milner,  122  CaL  171; 
Mo.,  etc.  Ry.  Co.  v.  Merrill,  60  Pac  Kep.  819  (Kans.  1900). 

The  rule  illnstrated  in  this  class  of  cases  —  or  rather  the  qualification  to  the  gen- 
eral rule  excluding  opinion  evidence  —  is  expressed  in  terms  which  are  addressed 
mainly  to  the  good  sense  and  practical  judgment  of  a  court,  in  view  of  the  facts  of  a 
particular  case.  The  great  apparent  difference  in  the  decisions  is  not  to  be  wondered 
at:  nor  need  it  particularly  conoem  an  appellate  court ;  for  it  does  not  represent  much 
difference  as  to  the  rule  of  law.  The  discretion  of  a  trial  court  on  such  a  subject  should 
seldom  be  interfered  with,  unless  it  appears  that  the  rule  of  law  has  been  miscon* 
oeived.  —  £d. 
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and  comparison  of  the  genuine  specimen  with  the  controverted  one,  to 
form  an  opinion  whether  the  latter  be  or  be  not  genuine. 

2.  Whether  it  is  competent  to  call  a  witness  professing  to  have 
knowledge  in  handwriting  and  skill  in  detecting  forgeries,  to  give  an 
opinion  to  the  jur\^  founded  on  a  comparison  without  any  personal 
knowledge  of  the  actual  handwriting  of  the  part}*  whose  signature  is  in 
controvers}-. 

8.  Whether  it  is  competent  to  call  a  person  professing  like  skill  and 
knowledge,  to  give  an  opinion  to  the  jury  from  a  mere  inspection  of  the 
controverted  hand,  whether  it  is  a  free,  natural,  and  genuine  hand,  or  a 
stiff,  artificial,  and  imitated  one* 

As  to  the  first  we  consider  tlie  question  entirely  settled  in  this  Com- 
monwealth. Homer  v.  TFo^if,  11  Mass.  R.  309.  And  the  same  rule 
has  been  adopted  in  Maine.  Hammonc^a  Case^  2  Greenl.  33.  The 
point  has  been  settled  by  a  long  course  of  practice  and  judicial  decision, 
and  we  are  not  at  liberty  to  depart  from  it  Some  of  the  reasons  given 
for  the  adoption  of  a  contrary  rule  in  England  are  now  obsolete  and 
certain!}'  do  not  apply  here ;  the  leading  one  is,  that  jurors  may  not  be 
able  to  write  or  read,  and  so  would  not  be  competent  to  decide  upon 
such  evidence.  One  reason  for  allowing  no  person  to  attest  to  the 
belief  of  another's  handwriting  being  genuine  unless  he  had  seen  him 
write  was,  that  it  at  least  insured  proof  that  the  party  was  capable  of 
wi'iting.  But  that  proof  might  be  easily  furnished  aliunde,  and  must 
in  fact  be  given  by  proof  of  the  genuineness  of  the  standard  offered  for 
comparison,  which  must  be  direct  to  the  fact  of  its  having  been  actually 
written  by  the  party  by  one  who  saw  him  write  it  Besides,  in  England 
that  reason  was  got  over  when  it  was  admitted  that  an  opinion  might 
be  given  by  one  who  had  corresponded  with  the  party,  but  had  never 
seen  him  write.  Lord  Ferrera  v.  Shirley ,  Fitzgib.  1 95 ;  Titford  v. 
Knotty  2  Johns.  Cas.  211. 

The  same  species  of  evidence  has  been  constantly  received  in  this 
State  upon  questions  respecting  the  genuineness  of  bank  notes.  Cash- 
iers, tellers,  and  clerks  of  banks  are  allowed  to  testify  whether,  in  their 
opinions,  the  signatures  of  presidents  and  cashiers  to  bank  notes  are 
forged  or  genuine,  without  having  seen  them  write,  from  the  knowledge 
and  skill  they  have  acquired  in  the  constant  practice  of  receiving  and 
paying  out  such  bank  notes  in  the  course  of  their  business.  Common^ 
wealth  V.  Carey,  2  Pick.  47. 

The  rule  is  now,  it  must  be  admitted,  settled  otherwise  in  England ; 
though  in  a  very  recent  case,  where  two  papers  bearing  the  genuine 
signature  of  the  party,  had  been  given  in  evidence,  it  was  held  that  the 
court  and  jury  might  compare  a  contested  signature  of  the  same  party 
with  them  as  proof  bearing  upon  the  question  of  genuineness,  and  in 
fact  the  case  was  decided  upon  an  elaborate  comparison  between  the 
paper  admitted  to  be  genuine,  and  the  one  contested.  Griffith  v.  Wil' 
liams^  1  Crompton  &  Jerv.  47.  But  it  seems  to  be  difiScult  to  distin- 
guish in  principle  between  the  case  of  a  paper  admitted  or  proved  to  be 
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genuine,  given  in  evidence  for  another  purpose^  and  a  paper,  the  gen- 
uineness of  which  is  equally  well  established,  when  offered  for  this 
express  purpose.  In  both  cases  the  result  depends  upon  skill  and 
judgment  in  making  the  comparison  and  discovering  the  resemblances 
and  differences. 

2.  As  to  the  second  question,  whether  persons  of  skill  can  be  called 
to  give  evidence  of  opinion  as  to  the  identity  or  difference  of  admitted 
or  proved  specimens  with  the  signature  in  controversy,  I  consider  it  in 
effect  settled  by  the  first  It  is  a  question  of  skill  and  experience,  de- 
pending upon  a  practised  C3'e,  experience,  judgment,  and  habit  arising 
from  being  constantly  employed  to  examine  signatures  and  detect  for- 
geries. It  was  so  considered  by  Mr.  Baron  Hotham,  in  his  learned 
judgment  in  Sex  v.  Cator,  4  Esp.  117.  Having  come  to  the  conclusion 
that  comparison  of  hands  was  not  competent  evidence,  he  considered  it 
to  follow  as  a  necessary  conclusion  that  the  opinion  of  one  who  could 
judge  only  by  making  such  comparison  was  equally  inadmissible.  It 
appears  that  the  converse  of  this  proposition  is  equally  sound,  that  when 
comparison  is  received  as  competent  evidence,  as  it  depends  upon  pecu- 
liar knowledge  and  skill,  it  is  within  the  established  principle  in  regard 
to  matters  of  science,  art,  and  skill,  to  take  as  facts  the  opinions  of 
those  who  may  be  presumed  to  have  such  art  and  skill,  arising  from 
the  peculiar  means  afforded  to  such  persons  by  their  situation,  employ- 
ment, and  habits  of  observation.  Such  evidence  was  admitted  in  Oood- 
title  V.  Braham,  4  T.  R.  497 ;  and  although  the  authority  of  that  case 
was  much  shaken  afterwards,  it  was  not  on  the  ground  that  evidence  of 
the  opinion  of  skilled  persons  was  not  proper  when  the  nature  of  the 
inquiry  admitted  of  it,  but  because  in  the  case  of  handwriting  there  was 
no  proper  foundation  laid  for  the  admission  of  such  evidence  of  opinion. 

8.  Upon  the  question,  whether  it  is  competent  to  inquire  of  one  hav- 
ing skill  and  experience  in  such  subjects,  whether  in  his  opinion  a  sig- 
nature is  a  genuine  or  imitated  hand,  there  seems,  as  upon  the  other 
questions,  to  have  been  much  difference  of  opinion.  It  is  agreed  on  all 
hands,  that  such  evidence  is  in  general  deserving  of  little  considera- 
tion ;  but  the  question  is,  whether  it  is  proper  to  be  laid  before  the 
jury  at  all.  In  the  case  of  Ooodtitle  v.  Braham,  already  cited,  this 
evidence  was  held  admissible.  In  Sex  v.  Cator^  4  Esp.  R.  117,  where 
the  very  strong  effort  was  made  to  resist  the  evidence  of  comparison  of 
handwriting  and  to  overthrow  the  authority  of  GoodtiUe  v.  Brafiam, 
upon  that  point,  it  was  considered,  both  by  the  counsel  and  court,  that 
it  was  within  the  ordinary  principle  of  evidence  of  opinion  in  matters  of 
science  and  skill,  to  admit  witnesses  of  skill  to  testify  upon  inspection 
that  a  signature  was  constrained  and  imitated,  and  not  a  free  and  genuine 
signature.  Baron  Hotham  says,  —  the  witness  being  asked,  ^'  From 
your  knowledge  of  handwriting  in  general,  do  3'ou  believe  that  writing 
to  be  a  natural  or  fictitious  hand  ?  "  — ''  His  science,  his  knowledge,  his 
habit,  all  entitle  him  to  say,  '  I  am  confident  it  is  a  feigned  hand.'  To 
that  there  is  no  objection."    The  rule  seems  to  have  been  considered 
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thas  settled  by  compilers ;  2  Stark,  on  Evid.  657 ;  1  Phillipps  on  Evid. 
(6th  ed.)  474.  Its  authority,  however,  was  called  in  question,  but  not 
overruled,  in  Oumey  v.  Langlands^  5  Barn.  &  Aid.  330.  It  was  a  case 
out  of  chancery.  On  the  trial  the  testimony  of  a  skilled  person  to  show 
from  inspection  that  the  signature  was  imitated  and  not  genuine,  was 
rejected,  the  learned  judge  stating  that  he  had  never  known  such  evi- 
dence admitted  or  offered.  Doubts  were  expressed  by  some  of  the 
judges,  whether  the  evidence  offered  was  legal  evidence ;  but  the  cause 
was  decided  on  the  ground  that  it  being  a  cause  out  of  chancery  to  try 
a  question  of  fact  for  the  satisfaction  of  the  court,  and  the  evidence 
being  of  satisfactory  character  without  it,  whether  it  was  legal  evidence 
or  not,  it  was  immaterial,  and  its  rejection  was  no  good  reason  for 
setting  aside  the  verdict. 

On  the  whole,  the  court  are  of  opinion  that  this  species  of  evidence, 
though  generally  very  slight,  and  often  wholly*  immaterial,  is  competent 
evidence,  and  was  properly  admitted  in  the  present  case.  .  .  •  [For 
other  reasons  a  new  trial  ordered.]  ^ 

1  See  Miles  o.  Loomis,  75  N.  T.  288  (1878);  Hynes  o.  McDenuott,  82  K.  T.  42 
(1880);  People  v.  Murphy,  135  N.  T.  450. 

The  old  English  law  allowed  the  authentication  of  deeds  by  introdQcing  other 
deeds  for  the  purpose  of  comparing  the  seals  of  these  with  that  of  any  disputed  one. 
An  example  of  this  is  found  in  2  Bncton's  Note  Book,  1  (1218).  The  plaintiff  had 
put  forward  a  deed  and  the  defendant  had  denied  its  genuineness.  The  plaintiff  re- 
plied that  the  witnesses  to  the  deed  were  all  dead,  but  that  three  persons,  whom  he 
named,  had  deeds  of  the  same  party,  sealed  with  the  same  seal.  The  case  went  over, 
and  these  three  persons  were  summoned  to  bring  in  their  deeds  in  order  that  the  seals 
might  be  compared  by  the  judges.  And  so  ih,  case  287  (1224),  Bracton,  808  h.  The 
comparison  appears  also  to  have  been  made,  sometimes,  by  the  jury,  as  in  a  case  of 
1219  (2  Br.  N.  B.  (?ase,  51),  where  a  party  put  himself  upon  the  witnesses  and  other 
seals  and  the  country.  As  in  such  cases  the  witnesses  went  out  with  the  jury,  it  seems 
reasonable  to  suppose  that  they  had  with  them  the  other  sealed  documents  for  com- 
parison. There  are  various  indications  that  t  like  comparison  of  handwritings  was 
afterwards  allowed  to  be  made  in  jury  trials  by  witnesses  and  the  jury.  But  the  Eng^ 
lish  law,  for  reasons  connected  with  the  jury,  ultimately  came  to  disallow  this,  except 
B9  regards  ancient  documents,  and  the  comparison  by  the  jury,  of  documents  already  in 
the  case.  In  1854,  however,  the  Statute  17  ft  18  Vic.  c.  125,  s.  27  (extended  by  later 
acts),  allowed  the  "  comparison  of  a  disputed  writing  with  any  ?niting  proved  to  the 
satisfaction  of  the  court  to  be  genuine."  The  writings  themselves,  and  the  testimony 
of  witnesses  founded  on  the  comparison,  may  both  be  submitted  to  the  court  and  jury. 
And  so  in  New  York  (St.  1880,  c.  36)  and  other  States.  See  Rogers,  Exp.  Test.  (2d  ed.) 
p.  131.  Under  such  statutes  there  seems  to  be  no  specific  rule  as  to  the  mode  of  prov- 
ing the  genuineness  of  the  standard  used  for  comparison  (McKay  v.  Lasher,  121  N.  Y. 
1>.  482).  Compare  Bogard  v.  Johnston,  53  S.  W.  Rep.  651  (Ky.  1899).  But,  apart 
from  such  provisions,  it  is  common  to  require  the  standard  to  be  proved  by  the  evi- 
dence of  one  who  saw  it  written  or  by  other  very  clear  and  strong  evidence.  Com.  v. 
Eastman,  1  Cush.  p.  217;  Koons  v.  State,  86  Oh.  St.  p.  199.  But  compare  State  v. 
Ward,  39  Vt  225;  State  v.  Hastings,  53  N.  H.  452;  Arches  v.  U.  S.,  60  Pac.  Rep.  268 
(Okl.  1900).  Enlai^ged  photographic  copies  of  the  writing  and  the  standard  may  be 
used.     U.  S.  V.  Ortix,  20  S.  C.  Rep.  466,  470. 

For  the  law  of  different  States  as  to  the  proof  of  handwriting  by  comparison  of  speci- 
mens introduced  for  that  purpose,  see  Rogers,  Expert  Test.  (2d  ed.)  ss.  136-138,  and 
notes.  Compare  Johnson  o.  State,  59  N.  J.  L.  271,  as  to  the  aids  that  may  be  allowed 
a  witness  in  testifying. — Ed. 
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VINTON  V.  PECK. 

SupBEME  Court  of  Michigan.    1866. 

IReporUd  14  Mich.  287.^] 

Stuart  db  Edwards  and  ff.  F.  Severens,  for  plaintiff  in  error. 

J.  C7.  Burrows^  for  defendant  in  error. 

Campbell,  J.  .  .  .  Vinton,  upon  tlie  trial,  set  up  in  defence  that  the 
note  was  either  altered  or  forged,  claiming  he  gave  no  note  for  more  than 
eight  dollars,  whereas  the  note  sued  on  was  for  eighty.  One  George 
T.  Clark  was  called  for  Peck,  and  swore  that  he  had  been  a  conveyancer 
and  notary  public  for  twenty-five  years,  and  was  familiar  with  Vinton's 
handwriting,  and  that  the  note  was  genuine.  He  was  then  asked 
whether,  in  his  opinion,  the  word  "  eight "  had  been  altered  to  "  eighty  " 
since  ite  execution.  This  was  objected  to,  and  the  objection  overruled, 
and  an  exception  taken.  He  stated  that  he  thought  it  had  not  been 
altered,  and  on  cross-examination  stated  the  '^  y  "  could  not  have  been 
added,  because  of  its  relation  to  other  letters.  This  testimony  was 
proper.  The  witness  was  engaged  in  a  business  which  would  be  quite 
apt  to  familiarize  him  with  all  the  ordinary  appearances  of  writings, 
and  the  addition  of  a  letter,  after  a  document  has  been  finished,  is  so 
generally  adapted  to  give  it  a  peculiar  and  recognizable  appearance, 
that  no  great  amount  of  experience  would  be  necessary  to  detect  it  in 
ordinary  cases.  The  value  of  a  witness's  belief  must  depend  upon  cir- 
cumstances, but  it  is  proper  to  go  to  the  jury  like  other  questions  upon 
the  genuineness  of  writings.  It  is  very  true  that  the  jury  may  examine 
the  paper  for  themselves,  and  that  opinions  are  not  usually  admissible 
where  the  jury  can  form  their  own  conclusions  unaided.  But  we  do  not 
think  it  would  be  safe  in  this  country  to  adopt  a  rule  which  assumes 
such  a  degree  of  knowledge  and  skill  among  jurors.  Even  reasonably 
expert  writers  may  obtain  valuable  aid  from  opinions  on  such  questions, 
and  as  neither  law  nor  custom  requires  our  juries  to  meet  an}'  standard 
of  education,  we  think  that  to  exclude  such  aid  would  lead  to  absui*d  re- 
sults. The  most  enlightened  courts  have  availed  themselves  of  such  as- 
sistance, and  we  deem  it  wise  to  use  it  in  all  cases  where  it  is  at  hand.  It 
can  do  no  harm,  at  all  events,  and  must  often  be  indispensable  to  justice. 

It  is  also  assigned  as  error  that  several  witnesses  were  allowed  to 
compare  the  note  in  suit  with  the  appeal  bond  and  affidavit  on  file  in 
the  cause,  which  were  admitted  to  be  signed  by  Vinton.  It  is  claimed 
that  they  were  not  shown  to  be  experts.  In  proving  handwriting  in 
general  there  is  no  rule  which  requires  any  particular  amount  of  skill  in 
the  witness.  Any  one  who  has  had  the  proper  facilities,  and  who  can 
swear  to  a  knowledge  of  the  handwriting  in  question,  has  always  been 
admitted.     There  are  undoubtedl}'  questions  presented  at  times  which 

^  A  part  of  the  case  is  omitted. 
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require  greater  skill  than  others,  but  such  cases  stand  on  their  own 
grounds.  It  is  a  matter  of  common  experience  that  all  persons  who 
fi  can  write  at  all  can  obtain  some  familiarity  with  tlie  handwriting  of 
others,  and  we  can  find  no  test  which  would  be  at  all  practicable,  except 
that  of  leaving  their  skill  and  capacity*  to  be  determined  by  the  jur}*  who 
hear  them  examined. 

A  more  serious  question  is,  whether  the  comparison  here  resorted  to 
was  admissible  at  ail.  It  has  very  commonly  been  said  that  a  witness 
must  obtain  his  knowledge  of  handwriting  by  seeing  the  party  write,  or 
from  papers  in  his  own  possession  which  he  knows  to  be  genuine,  by 
recognition,  or  dealing  mutually  had  on  their  credit.^  Proof  by  com- 
parison of  hands  on  the  trial  has  not  alwaj's  been  deemed  competent, 
and  there  are  many  authorities  which  deny  its  admissibility  at  alL 
Upon  a  subject  which  has  been  so  much  discussed,  and  upon  which 
there  is  so  wide  a  variance  of  opinion,  we  think  the  safest  course  is  to 
satisfy  ourselves  concerning  the  principles  involved,  and  frame  our  con- 
clusions accordingly. 

It  has  never  been  required  that  a  witness  should  have  seen  any  particu- 
^  lar  number  of  specimens  or  acts  of  handwriting.  On  the  contrary,  see- 
ing a  person  write  once  has  been  held  sufficient.  Oarrells  v.  Aleacander^ 
4  Esp.  37 ;  Doe  v.  Suckermore^  5  A.  <&  E.  733  (Patterson,  J.)  ;  WiU- 
man  v.  WorraUy  8  C.  &  P.  380.  In  Burr  v.  Harper,  Holf  s  N.  P.  420, 
a  witness  had  seen  the  person  write  but  once,  and  had  forgotten  how 
the  signature  appeared,  but  was  allowed  to  compare  the  signature  in 
question  with  the  paper  in  his  possession,  and  then  to  swear  to  his 
opinion.  In  Smith  v.  Sainsbury^  5  C.  &  P.  196,  a  witness  was  allowed 
to  swear  to  an  opinion  of  handwriting,  formed  from  seeing  a  single  affi- 
davit used  by  counsel  in  making  a  motion  in  the  cause,  without  any 
other  knowledge  of  its  genuineness.  In  Lewis  v.  SapiOy  Mo.  &  M.  39, 
Lord  Tenterden  allowed  proof  of  an  entire  signature  by  a  witness  who 
had  seen  the  party  sign  his  last  name  several  times,  but  who  had  never 
seen  his  initials  or  full  name  written,  and  he  censured  Lord  Ellenborough 
for  deciding  in  PoweU  v.  Jf^ord^  2  Stark.  164,  that  once  seeing  the  last 
name  written  did  not  qualify  the  witness  to  swear  to  the  full  signature. 

This  small  amount  of  knowledge  being  all  that  is  requisite  in  a  wit- 
ness, it  becomes  a  serious  matter  of  inquiry  why  a  recollection  from  a 
former  comparison,  or  from  a  former  notice  of  writings,  where  there 
may  have  been  no  special  reason  for  making  a  critical  examination, 
should  be  considei*ed  better  than  a  recent  and  careful  scrutiny. 

In  the  case  of  ancient  documents,  proof  by  comparison  has  always 
been  permitted,  although  the  comparison  can  only  be  made  by  proving 
the  genuineness  of  papers  not  involved  in  the  cause.  Doe  v.  Tarver^ 
Ry.  <&  M.  141.  The  right  to  establish  handwriting  by  comparison  in 
other  cases  has  been  denied  on  two  grounds :  firat,  because  the  sped- 


'i) 


1  The  knowledge  may  come  from  seeing  many  specimens  in  the  course  of  the  wit< 
ness's  official  duty.  U.  S.  v.  Ortiz,  176  U.  S.  422 ;  Rogers  v.  Ritter,  12  Wall  317. 
—  Ed. 
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mens  for  comparison  may  be  unfairly  selected ;  and  second,  because 
proof  of  the  genuineness  of  the  specimens  would  raise  collateral  issues 
which  would  cumber  the  case,  and  which  the  party  could  not  be  sup- 
posed to  be  ready  to  meet  Accordingly  the  rule  has  been  inflexibly, 
and  we  think  justly*,  settled,  that  disputed  papers  which  do  not  belong 
in  the  cause,  and  are  not  involved  in  the  issue,  cannot  have  their  genu- 
ineness made  a  question  of  inquiry  in  the  cause,  and  cannot  therefore 
be  made  a  basis  of  comparison  for  either  witnesses  or  jury.  Doe  v. 
Nemton^  5  Ad.  &  El.  514 ;  GhriffitB  v.  ivory,  11  id.  322 ;  Hughes  v. 
Rogers,  8  M.  &  W.  123 ;  Bromage  v.  Bice,  7  C.  &  P.  548.  There 
is  one  English  case  in  which  the  Court  of  Queen's  Bench  was  equally 
divided  upon  the  question  whether,  after  an  attesting  witness  had  in  his 
testimonj'  stated  several  specimens  of  his  signature  (including  his  at- 
testation) to  be  genuine,  an  expert  might  be  allowed  to  compare  them 
all  (relevant  as  well  as  irrelevant)  to  ascertain  whether  the  attestation 
was  genuine.  The  course  of  the  discussion  on  the  bench  elicited  the 
most  complete  investigation  of  the  various  methods  of  proving  hand- 
writing which  is  to  be  found  in  the  books,  and  while  it  seems  dangerous 
to  allow  comparison  by  disputed  documents  and  signatures,  the  reasons 
for  allowing  it  among  those  not  disputed  are  very  forcibly  set  forth. 
Doe  V.  Suckermorey  5  A.  &  £.  733.  Where  papers  are  already  in 
the  case,  it  is  held,  almost  if  not  quite  universally,  that  the  jury  may 
make  the  comparison  for  themselves.  1  Greenl.  Ev.  s.  578.  Mr.  Green- 
leaf  gives  it  as  his  opinion  that  this  comparison  may  be  made  with  or 
without  the  aid  of  experts.  In  Doe  v.  Newton  (before  cited),  it  is 
said  that  the  court  should  enter  into  this  inquiry  with  the  Jurj',  but  it  is 
doubtfhl  whether  it  was  meant  to  intimate  that  witnesses  should  be  ex- 
amined for  that  purpose.  The  general  English  rule  would  seem  to  be 
that  the  jury  must  form  their  own  opinions  from  the  comparison.  And 
the  English  authorities  agree  in  saying  that  the  objection  that  a  jury 
may  be  illiterate  cannot  now  have  any  weight  But  it  cannot  be  de- 
nied that,  even  among  intelligent  men,  there  is  much  difference  in 
regard  to  the  capacity  of  forming  an  accurate  judgment  b}'  comparison, 
while  all  persons  who  can  read  and  write  can  form  some  sort  of  an 
opinion.  Experts  can  certainl}*  aid  a  jury  very  much  in  these  inquiries, 
and,  if  any  are  admitted,  the  degree  of  their  skill  cannot  be  nicely 
measured.  But  as  we  have  already  remarked,  we  think  the  presump- 
tion cannot  safely  be  raised  that  all  jurors  here  can  be  qualified  to  form 
opinions  for  themselves  upon  questions  of  handwriting ;  and  while,  if 
capable,  they  may  properly  make  comparison,  it  is  safer  and  better,  we 
think,  to  make  sure  that  they  receive  such  light  as  is  accessible. 

Where,  as  in  the  present  case,  the  papers  used  as  means  of  compari- 
son are  a  part  of  the  records  in  the  cause,  and  undisputed,  it  is  held  by 
the  authorities  cited  that  the  jury  can  compare  them,  and  that  a  witness 
may  also  use  them,  to  form  an  opinion  concerning  handwriting ;  and  no 
objection  can  arise  on  the  ground  that  they  can  have  been  specially 
selected  as  a  standard.    We  should  feel  disposed  to  say,  had  not  the 
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doctrine  become  almost  venerable  from  mnch  repetition,  that  there  is 
nothing  in  ordinary  experience  which  could  lead  any  one  to  suppose 
that  a  person  cannot  form  a  better  judgment  of  resemblances  in  writing 
fi^m  having  the  specimens  before  him,  than  from  any  mere  effort  of 
memory.  And  we  feel  constrained  to  hold  that  a  comparison  of  hands 
by  witnesses,  where  there  is  an  undisputed  standard  in  the  cause, 
or  where  documents  are  fairly  before  the  jury  upon  the  issues,  is 
allowable.  •  .  . 

There  is  no  error  in  the  judgment,  and  it  must  be  affirmed. 

Christianct  and  Coolet,  JJ.^  concurred.  [The  opinion  of  Mabtik, 
C.  J.,  is  omitted.]^ 


MOORE  V.  UNITED  STATES. 
SuPBKMB  Court  of  the  United  States.    1875. 

[Reported  91  U.  S.  270.] 

Appeal  from  the  Court  of  Claims.  This  was  a  suit  to  recover  the 
sum  of  85,780  on  account  of  cotton  seized  by  the  United  States. 

Mr.  Joseph  Casey^  for  the  appellant.  Mr,  Assistani  Attorney- 
ChnercU  Edwin  B.  Smithy  for  the  appellee. 

Mr.  Justice  Bradley  delivered  the  opinion  of  the  court.  According 
to  the  facts  found  in  this  case,  we  think  no  error  was  committed  by  the 
court  below.  The  only  question  of  importance  is,  whether  the  signature 
to  the  document  bearing  date  Dec.  17,  1863,  and  puiporting  to  be  ex- 
ecuted by  the  claimant,  was  properly  proved.  The  court  compared  it 
with  his  signature  to  another  pai)er  in  evidence  for  other  purposes  in 
the  cause,  respecting  which  there  seems  to  have  been  no  question ;  and 
from  that  comparison  adjudged  and  found  that  the  signature  was  his. 
Had  the  court  a  right  to  do  this?  The  Court  of  Claims,  like  a  court  oi 
equity  or  admiralty,  or  an  ecclesiastical  court,  determines  the  facts  as 
well  as  the  law ;  and  the  question  is,  whether  they  may  determine  the 
genuineness  of  a  signature  by  comparing  it  with  other  handwriting  of 
the  party.  By  the  general  rule  of  the  common  law,  this  cannot  be  done 
either  by  the  court  or  a  jury ;  and  that  is  the  general  rule  of  this  country, 
although  the  courts  of  a  few  States  have  allowed  it,  and  the  legislatures 
of  others,  as  well  as  of  England,  have  authorized  it  In  the  ecclesias- 
tical courts,  which  derived  their  forms  of  proceeding  from  the  civil  law, 
a  different  rule  prevails.  The  question  is.  By  what  law  is  the  Court 
of  Claims  to  be  governed  in  this  respect?  .  .  •  We  think  that  where 
Congress  has  not  provided,  and  no  special  reason  demands,  a  different 
rule,  the  rules  of  evidence  as  found  in  the  common  law  ought  to  govern 
the  action  of  the  Court  of  Claims.  If  a  more  liberal  rule  is  desirable, 
it  is  for  Congress  to  declare  it  by  a  proper  enactment    But  the  general 

1  See  Dresler  v.  Haid,  127  K.  Y.  235  (1891).  — Sd. 
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rule  of  the  common  law,  disallowing  a  comparison  of  handwriting  as 
proof  of  signature,  has  exceptions  equally  as  well  settled  as  the  rule 
itself.  One  of  these  exceptions  is,  that  if  a  paper  admitted  to  be  in  the 
handwriting  of  the  party,  or  to  have  been  subscribed  by  him,  is  in  evi- 
dence for  some  other  purpose  in  the  cause,  the  signature  or  paper  in 
question  may  be  compared  with  it  by  the  jury.  It  is  not  distinctly 
stated  in  this  case  that  the  writing  used  as  a  basis  of  comparison  was 
admitted  to  be  in  the  claimant's  hand ;  but  it  was  conceded  by  counsel 
that  it  was,  in  fact,  the  power  of  attorney  given  by  him  to  his  attorney 
in  fact,  by  virtue  of  which  he  appeared  and  presented  the  claim  to  the 
court.  This  certainly  amounted  to  a  declaration,  on  his  part,  that  it 
was  in  his  hand ;  and  to  pretend  the  contrary  would  operate  as  a  fraud 
on  the  court.  We  think  it  brings  the  case  within  the  rule,  and  that  the 
Coort  of  Claims  had  the  right  to  make  the  comparison  it  did. 

The  decree  is  affirmed,^ 


PEOPLE  V.  McELVAINE. 
Court  of  Appeals  of  New  York.    1890. 

[Bq)orted  121  N.  Y.  250.] 

George  M.  Curtis^  for  appellant.  James  W.  Ridgway^  for  re- 
spondent 

RuoER,  G.  J.  The  defendant,  upon  trial,  was  convicted  of  the 
crime  of  murder  in  the  first  degree,  for  having  killed  one  Luca  in  bis 
own  house  in  Brooklyn  about  three  o'clock  in  the  morning  of  the  2dd 
day  of  August,  1889.  ... 

The  sole  defence  attempted  was  the  alleged  insanity  of  the  accused. 
Considerable  evidence  was  given  on  the  trial  in  his  behalf  tending  to 
show  that  he  possessed  a  defective  mental  oi^anization  and  was  subject 
to  delusions  and  hallucinations,  which  were  claimed  to  be  evidence  of 
his  insanity.  Two  witnesses  were  called  on  his  behalf,  as  experts,  who 
respectively  gave  evidence  tending  to  show  a  belief  that  he  was,  to  a 
certain  degree,  insane.  Two  expert  witnesses  were  also  called  on  be- 
half of  the  prosecution,  to  give  opinions  upon  the  question  of  the  de- 
fendant's sanity,  and  each  testified  that  he  was,  in  their  opinion,  sane. 
It  cannot  be  questioned  but  that  the  evidence  of  these  witnesses  was 
material,  and  had  weight  with  the  jury  upon  the  question  of  the  defend- 
ant's mental  condition.  If  these  opinions  were  based  upon  an  erroneous 
hypothesis  and  were  founded  In  any  material  respect  upon  indefinite  or 
unascertainable  conditions,  or  upon  considerations  which  were  not  the 
proper  subject  of  expert  evidence,  they  must  be  regarded  as  having 
been  erroneouslv  admitted. 

The  only  serious  objection  to  the  conviction  arises  upon  an  excep- 

»  Compare  U.  8.  t?.  Ortiz,  176  U.  a  422.  —  En. 
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lion  to  the  ruling  of  the  court,  permitting  Doctor  Gray,  a  witness  for 
the  prosecution  and  an  expert  of  high  reputation  and  character,  to  an- 
swer, against  objection,  a  h3'pothetical  question  as  to  the  defendant's 
sanity.  The  question  put  by  the  district  attorney  and  the  proceedings 
accompanying  the  question  were  as  follows :  '^  Q.  Now,  are  you  able  to 
say  whether  in  your  judgment,  based  upon  all  the  testimony,  the  acts 
of  the  defendant  on  the  night  of  the  homicide,  the  testimony  as  to  his 
past  life  given  by  the  witnesses  in  his  defence,  and  based  upon  the 
whole  case,  whether  this  young  man  is  sane  or  insane?  Mr.  Curtis : 
I  object,  as  it  is  not  a  question  properly  put.  The  Court  :  Why  not? 
Mr.  Curtis :  It  is  too  vague  and  indefinite.  In  order  to  put  a  hypo- 
thetical question  properl}',  so  sa}'  the  Court  of  Appeals,  it  must  consist 
of  specifically  proven  facts,  which  come  within  the  pale  of  the  proof; 
not  where  a  person,  for  instance,  is  permitted  to  give  an  anomalous 
opinion.  The  Court  :  You  had  better  frame  the  question.  Mr.  Ridg- 
way :  Then  I  will  ask  the  stenographer  to  read  all  the  evidence  to  this 
witness.  The  Court  :  I  don't  see  why  the  question  is  not  competent. 
Mr.  Curtis:  The  way  is,  to  take  compact,  substantial,  concentrated 
oral  proof,  what  the  learned  counsel  relies  on  to  prove  the  defendant 
insane.  The  Court  :  Where  a  medical  witness,  who  is  called  as  an 
expert,  has  been  in  court  during  the  whole  trial  and  heard  all  the  testi- 
mony in  the  case,  everything  that  has  been  done  and  said  by  everybodj', 
I  don't  see  why  it  is  not  competent  to  ask  him  whether,  upon  those 
facts,  all  he  heard  testified  to,  he  thinks  the  defendant  is  sane  or  in- 
sane. This  witness  has  heard  all  that  has  been  sworn  to  bj^  everybody. 
To  the  witness :  You  have  heard  all  the  testimony  in  the  case  ?  The 
District  Attorney :  Based  upon  the  whole  testimony'  of  the  prosecution 
and  the  defence,  including  the  hypothetical  question  put  by  Judge  Cur- 
tis, and  everj'thing  that  you  have  heard  sworn  to  here,  now  will  you 
answer  the  question?  (The  defence  excepts.)  A.  I  have  formed  an 
opinion.  —  Q.  State  it.  (The  defence  excepte.)  A.  I  believe  the  de- 
fendant is  sane.  —  Q.  What  do  you  believe  he  was  at  the  time  of  the 
commission  of  the  offence  ?  A.  I  believe  he  was  sane  at  the  time  of 
the  commission  of  the  ofiTence." 

We  cannot  doubt  but  that  this  question  was  improper.  The  witness 
was  thus  permitted  to  take  into  consideration  all  the  evidence  in  the 
case  given  upon  a  long  trial  extending  over,  nine  daj's,  and,  upon  so 
much  of  it  as  he  could  recollect,  46termine  for  himself  the  credibility  ot 
the  witnesses,  the  probability  or  improbability  of  their  statements,  and, 
drawing  therefrom  such  inferences  as,  in  his  judgment,  were  warranted 
by  it,  pronounce  upon  the  sanit}'  or  insanity  of  the  defendant.  It  can- 
not be  questioned  but  that  the  witness  was  by  the  question  put  in  the 
place  of  the  jur}*,  and  was  allowed  to  determine  upon  his  own  judgment 
what  their  verdict  ought  to  be  in  the  case.  .  •  • 

We  think  it  is  not  competent  in  any  case  to  predicate  a  hypothetical 
question  to  an  expert  upon  all  of  the  evidence  in  the  case,  whether  he 
has  heard  it  all  or  not,  upon  the  assumption  that  he  then  recollects  it. 
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for  it  woald  then  be  impossible  for  the  jury  to  determine  the  facts  upon 
which  the  witness  bases  his  opinion,  and  whether  such  facts  were 
proved  or  not  Suppose  the  jury  concluded  that  certain  facts  are  not 
proved,  how  are  they  in  such  an  event  to  determine  whether  the 
opinion  is  not,  to  a  great  degree,  based  upon  such  facts?  When 
specific  facts,  either  proved  or  assumed  to  have  been  proved,  are  em- 
braced in  the  question,  the  jury  are  enabled  to  determine  whether  the 
answer  to  such  question  is  based  upon  facts  which  have  been  proved  in 
the  case  or  not,  and  whether  other  facts  bearing  upon  the  correctness 
and  force  of  the  answer  are  contained  therein,  or  have  been  omitted 
fi*om  it;  but  in  the  absence  of  such  a  question  the  evidence  must 
always  be,  to  a  certain  extent,  uncertain,  unintelligible,  and,  perhaps, 
misleading.  .  .  .  All  concur.  Jtcdgment  reversed} 

^  And 80  Inn  Snelling's  WUl,  186  N.  7.  515. 

"  In  Michaelinas  Term,  November  17, 1821,  the  judges  met  and  considered  this  case. 
[Indictment  for  murder  hj  drowning.]  The  judges  did  not  come  to  any  formal  resolu- 
tion ;  but  all  the  judges  thought  that  in  such  a  case  a  witness  of  medical  skill  might 
be  asked  whether,  in  his  judgment,  such  and  such  appearances  were  symptoms  of 
insanity,  and  whether  a  long  fast,  followed  by  a  draught  of  strong  liquor,  was  likely  to 
produce  a  paroxysm  of  that  disorder  in  a  person  subject  to  it ;  and  that  by  such  ques- 
tions the  effect  of  his  testimony  in  favor  of  the  prisoner  might  be  got  at  iu  an  unex- 
ceptionable manner.  Several  of  the  judges  doubted  whether  the  witness  could  be 
asked  his  opinion  on  the  very  point  which  the  jury  were  to  decide,  viz.,  Whether,  from 
the  other  testimony  given  in  the  case,  the  act  as  to  which  the  prisoner  was  charged  was, 
in  his  opinion,  an  act  of  insanity."    B.  v,  Wright,  Buss.  &  Ry.  p.  457  (1827). 

"  Capt.  Rowland  was  then  asked,  whether,  having  heard  the  evidence  in  the  cause, 
he  thought  the  conduct  of  the  captain  of  the  brig  was  right  or  net.  The9iger,  for  the 
plaintiff,  objected.  This  is  putting  Captain  Rowland  In  the  place  of  the  jury.  CrMs- 
loe//,  for  the  defendant.  It  is  a  matter  of  skill.  We  cannot  get  a  nautical  jury.  It 
is  similar  to  cases  in  which  a  medical  question  arises,  and  then  witnesses  are  asked 
whether,  in  their  opinion,  the  treatment  was  correct  or  not.  Coleridge,  J.  I  think 
you  cannot  ask  the  witness  to  draw  a  conclusion  of  fact  and  then  give  his  opinion  upon 
it  The  question,  in  the  form  objected  to,  was  not  put;  but  the  opinion  of  the  witness 
was  obtained  by  his  being  asked  what  was  the  duty  of  a  captain  under  certain  specified 
circumstances."    Sills  v.  Brown,  9  C.  &  P.  604  (1840). 

"The  question  lastly  proposed  by  your  Lordships  is :  '  Can  a  medical  man  conver- 
sant with  the  disease  of  insanity,  who  never  saw  the  prisoner  previously  to  the  trial,  but 
who  was  present  during  the  whole  trial  and  the  examination  of  all  the  witnesses,  be 
asked  his  opinion  as  to  the  state  of  the  prisoner's  mind  at  the  time  of  the  commission 
of  the  alleged  crime  ?  or  his  opinion  whether  the  prisoner  was  conscious  at  the  time  of 
doing  the  act  that  he  was  acting  contrary  to  law,  or  whether  he  was  laboring  under  any 
and  what  delusion  at  the  time  ?  *  In  answer  thereto,  we  state  to  your  Lordships,  that 
we  think  the  medical  man,  under  the  circumstances  supposed,  cannot  in  strictness  be 
asked  his  opinion  in  the  terms  above  stated,  because  each  of  those  questions  Involves 
the  determination  of  the  truth  of  the  facts  deposed  to,  which  it  is  for  the  jury  to  de- 
cide, and  the  questions  are  not  mere  questions  upon  a  matter  of  science,  In  which  case 
such  evidence  is  admissible.  But  where  the  facts  are  admitted  or  not  disputed,  and  the 
question  becomes  substantially  one  of  science  only,  it  may  be  convenient  to  allow  the 
question  to  be  put  in  that  general  form,  though  the  same  cannot  be  insisted  on  as  a  mat- 
ter of  right"  ,  .  .  Per  Tindal,  C.  J.  (for  the  judges,  excepting  Maule,  J.),  in  advis- 
ing the  Lords  hi  M»Naghten's  Case,  10  CL  &  F.  p.  211  (1848).    Lord  Campbell. 


• 


4  I         V  '"^ 


718  DONNELLY  V.   ST.  PAUL  B.  CO.        [CHAP.  IL 


In  DonneUy  y.  St.  Paul  B.  Co.,  70  Minn.  278,  280  (1897),  tlie 
ooart,  MiTCHKLL,  J. ,  said :  '^  The  only  qaestioii  which  we  have  to  decide 

Hy  Lords,  ...  the  answers  given  by  the  jud^  are  most  highly  sstisfactoTy,  and 
will  be  of  the  greatest  use  in  the  administration  of  justice. 

In  Hunt  V,  Lowell  Gaslight  Co.,  8  Allen,  169  (1864),  the  pUdntiflfs  called  three 
physicians  who  had  heard  the  testimony  on  the  part  of  the  plaintiffs,  which  was  not 
conflicting,  and  asked  each  of  them  thii  question  :  "  Baring  heard  the  eridenoe,  and 
assuming  the  statements  made  by  the  plaintiffs  to  be  true,  what  in  yonr  opinion  was 
their  sickness,  and  do  you  see  any  adequate  cause  for  the  same  % "  The  defendants  ob- 
jected to  thiB  question,  but  the  judge  allowed  it  to  be  put,  and  the  witnesses  answered 
that  *'  their  sickness  was  of  a  low  typhoid  type,  and  that  the  breathing  of  gas,  as  stated 
by  them,  at  the  house  of  Aaron  Hunt,  was  the  cause  of  it."  On  exceptions  the  court 
(Chapman,  J.),  said  :  "  The  third  exception  is  to  the  question  put  to  the  experts,  and 
the  answer  thereto.  The  form  of  question  stated  by  Shaw,  C.  J.,  in  Woodbury  p. 
Obear,  7  Gray,  467,  Ib  not  to  be  regarded  as  an  exclusiTs  formnla.  It  is  put  by  way  of 
example,  and  is  well  adapted  to  all  cases  where  the  evidence  is  conflicting  or  compli- 
cated. The  object  of  all  questions  to  experts  should  be  to  obtain  their  opinion  as  to 
the  matter  of  skill  or  science  which  is  in  controversy,  and  at  the  same  time  to  exclude 
their  opinions  as  to  the  effect  of  the  evidence  in  establishing  coqtroTerted  facts.  Ques- 
tions adapted  to  this  end  may  be  in  a  great  variety  of  forms.  If  they  require  the  wit- 
ness to  draw  a  conclusion  of  fact,  they  should  be  excluded.  The  question  put  in  SUls 
V.  Brown,  9  C.  &  P.  601,  was  of  this  character,  and  was  rightly  excluded.  But  where 
^  C  -' '  -v  the  facts  stated  are  not  complicate^,  and  the  evidence  is  not  contradictory,  and  the  terms 
«•  ^*^  oT  Ifle  Question  require  the  witness  to  assume  that  the  facts  stated  are  true,  he  Sb  not 

required  to  draw  a  conclusion  of  fact.  In  the  present  case,  the  question  allowed  to  be 
put  does  not  seem  to  us  to  require  of  the  witness  anything  more  than  a  scientific  opin- 
ion ;  and  we  do  not  understand  the  answer  to  include  anything  more  than  this." 

And  so  Bait  Co.  v.  Tanner,  46  Atl.  Bep.  188  (Bid.  1900) ;  Cornell  v.  State,  80 
K.  W.  Rep.  745  (Wise.  1899).     Compare  Cole  v.  Fall  Brook  Co.,  169  N.  Y.  59,  68. 

In  Poole  V.  Dean,152  Mass.  590,  Knowlton,  J.,  for  the  court,  said  :  "Any  expres- 
sion of  opinion  which  will  aid  a  jury  in  such  a  case  necessarily  involves  the  considera- 
tion of  questions  which  are  similar  to  that  in  issue,  and  sometimes  of  those  which 
include  it.  But  that  alone  does  not  render  the  evidence  incompetent,  if  the  witness  is 
not  permitted  to  express  opinions  upon  evidence,  and  if  the  questions  are  so  framed  as 
to  confine  him  to  a  statement  of  his  conclusions  as  an  expert,  and  not  to  submit  to  him 
the  precise  iasue  which  is  presented  to  the  jury.  Indeed,  we  are  not  prepared  to  say, 
if  everything  else  is  eliminated  except  that  upon  which  the  witness  is  competent  to  give 
an  opinion,  that  a  question  becomes  incompetent  merely  because  it  calls  for  an  answer 
to  the  remaining  part  of  the  question  to  be  answered  by  the  jury.  See  McCarthy  v. 
Boston  Duck  Co.,  165  Mass.  165 ;  May  ».  Bredlee,  127  Mass.  414  ;  Rex  ».  Wright, 
Russ.  &  Ry.  456  ;  Farrell  o.  Brennan,  82  Ma  828." 

And  so,  Littlejohn  ».  Shaw,  159  N.  Y.  188  ;  Daly  ».  Milwaukee,  79  N.  W.  R.  752 
(Wise.  1899) ;  compare  Van  Wycklen  ».  Brooklyn,  118  N.  Y.  424,  429. 

In  Redfield.  Am.  Cases  on  Wills,  p.  61,  it  is  said :  "You  must,  then,  in  order  to 
render  the  testimony  of  experts  of  any  avail,  .  .  .  found  all  your  questions  upon  a 
clearly  stated  basis  of  facts,  not  too  numerous,  and  by  no  means  complicated  or  involved. 
*  And  whether  these  facts  are  hypothetically  sUted,  or  taken  from  the  actual  testimony 
given  in  the  case,  or  assumed  in  any  other  form,  as  the  basis  of  the  question,  is  not 
material."  See  6  Am.  Law  Rev.  432-439 ;  Eastham  v,  Riedell,  125  Mass.  585.  The 
len^h  of  h}'pothetical  questions  is  often  absurdly  great  The  control  of  this  matter 
is  in  the  discretion  of  the  court.  Forsyth  v.  Doolittie,  120  U.  S.  p.  77.  In  Boston, 
in  1898,  a  hypothetical  question  was  allowed  to  bo  put,  which  it  took  three  houTB  to 
read.  —  Ed. 
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is  whether,  under  the  circumstancesy  the  cause  of  plaintiff's  condition 
was  the  subject  of  expert  evidence,  assuming  that  the  hj'pothetical 
question  embodied  a  proper  basis  for  an  opinion  on  the  subject 

<^  It  is  laid  down  in  the  books  that  a  question  to  an  expert  witness 
should  not  be  so  framed  as  to  invade  the  province  of  the  jury  ;  but  the 
line  of  cleavage  between  what  does  and  what  does  not  invade  the  prov- 
ince of  the  jurj'  is  not  capable  of  definite  location  by  any  exact  rule 
applicable  to  all  cases,  without  regard  to  the  subject  of  inquir3\  The 
mere  fact  that  the  opinion  called  for  covers  the  very  issue  which  the 
jury  will  have  to  pass  upon  is  not  conclusive  that  it  is  not  the  proper 
subject  of  expert  or  opinion  evidence.  For  example,  sanitj*  or  insanity 
is  the  subject  of  expert  testimony,  although  that  may  be  the  sole  issue 
to  be  determined  by  the  jury.  Neither  do  we  appreciate  the  fine  dis- 
tinctions sometimes  sought  to  be  drawn  between  asking  an  expert 
whether,  in  his  opinion,  certain  causes  might  produce  certain  results, 
and  asking  him  whether,  in  his  opinion,  they  did  produce  such  results. 

^'  It  is  well  settled  that  the  opinions  of  medical  experts  as  to  the  cause 
of  death  are  admissible,  such  opinions  being  founded  either  upon  the 
personal  knowledge  of  the  facts  of  the  case,  or  upon  a  statement  of  the 
nature  of  the  injury  or  sj^mptoms  and  nature  of  the  disease,  as  testified 
to  b}*^  others.  Rogers,  Exp.  Test.,  §  49,  and  cases  cited.  There  can 
be  no  difference  in  principle  between  an  opinion  as  to  the  cause  of  death 
and  one  as  to  the  cause  of  physical  ailments  which  have  not  resulted  in 
death."  ^ 

1  Compare  St.  Louis,  etc,  By.  Co.  v,  Freedman,  18  Tex.  Ciy.  App.  553,  560  (1898), 
holding  that,  in  thns  testifying,  the  physician  may  state,  as  the  gpx>and  of  such  an 
opinion,  what  the  patient  told  him  in  treating  her.    Supra^  591,  592.  —  En. 


In  Dixon  o.  The  People,  168  III.  179  (1897),  it  is  held,  after  a  full  discussion, 
that  an  expert  called  merely  as  such  and  knowing  nothing  of  the  facts  may  he 
required  to  testify  without  any  extra  compensation,  and  for  refusing  to  do  so  may  he 
punished  for  contempt.  Compare  Ex  parte  Dement,  58  Ala.  889,  ace, ;  Buchman  v. 
State,  59  Ind.  1,  contra;  Wehh  v.  Page,  1  C.  A  E.  23. 

As  to  the  proof  of  foreign  law,  see  anU^  81 ;  Lord  Nelson  v.  Lord  Bridport,  8 
Beav.  527 ;  Baron  de  Bode's  Case,  8  Q.  B.  208 ;  Yander  Donckt  v.  Thellusson,  8  C. 
B.  824 ;  Di  Sora  v.  PhilUpps,  10  H.  L.  C.  624 ;  Ennis  v.  Smith,  14  How.  400 ;  Pierce 
V.  Indseth,  106  IT.  S.  p.  550.  — £d. 


Note. 


Other  important  rules  and  principles  of  exclusion  are  so  closely 
bound  up  with  the  special  topics  of  the  following  chapters^  that  they 
are  left  for  consideration  there.  —  Ed. 
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^  CHAPTER  in. 

REAL  EVIDENCE.  THINGS  PRESENTED  TO  THE  SENSES  OF 

THE  JUDGE  OR  JURY. 

NOTB. 

NoTHiNO  is  older  or  commoner  in  the  administration  of  law,  in  all  oonntries,  than 
the  submission  to  the  senses  of  the  tribunal  itself,  whether  judge  or  jury,  of  objects 
which  furnish  e?idenoe.  The  viewing  of  the  land  by  the  jury,  in  real  actions,  of  a 
wound  by  the  judge  where  mayhem  was  alleged,  and  of  the  person  of  one  alleged  to  be 
an  infant,  in  order  to  fix  his  age,  the  inspection  and  comparison  of  seals,  the  examina- 
tion of  writings  to  determine  whether  they  were  "blemished,"  the  inspection  of  the 
implements  with  which  a  crime  was  committed,  or  of  a  person  alleged,  in  a  bastardy 
proceeding,  to  be  the  child  of  another,  are  a  few  illustrations  of  what  may  be  found 
abundantly  in  our  own  legal  records  and  text-books,  for  seven  centuries  past.  "If  it 
be  the  same  gentleman,"  said  a  witness,  in  identifying  the  defendant,  in  R.  v.  Vaughan, 
18  How.  St.  Tr.  517  (1696),  "his  hair  is  reddUh.  L.  C.J.  [Holt].  Pull  off  his 
peruke.  (Which  was  done.)  .  .  .  Babon  Powis.  Let  somebody  look  on  it  more 
particularly.  (Then  an  officer  took  a  candle,  and  looked  on  his  head,  but  it  was 
shaved  so  close  the  color  could  not  be  discerned.)"  In  requiring  that  witnesses  to 
the  jury  shall  testify  orally  in  their  presence,  the  common  law  secures  for  both  judge 
and  jury  very  valuable  evidence  of  the  kind  now  under  consideration. 

Many  of  the  things  which  were  formerly  submitted  to  the  inspection  of  the  judges 
only,  have  now  passed  over  to  the  jury.  In  1505  Y.  6.  21  H.  YII.  40,  58),  "it  was 
held  by  all  the  judges  that  in  an  appeal  of  mayhem,  where  the  defendant  prays  that  the 
mayhem  be  examined,  if  the  justices  and  the  inspectors  whom  they  call  in  be  in  doubt 
whether  it  be  mayhem  or  not,  the  justices  may  refuse  the  examination,  and  compel  the 
party  to  refer  it  to  the  country.  And  so^  in  all  cases  where  the  matter  may  be  tried  by 
the  examination  and  discretion  of  the  justices,  they  may,  if  in  doubt,  refuse  it  and  com- 
pel the  party  to  put  it  to  trial  by  the  country.*'  Brooke,  later  in  that  century  (Abr. 
Trial,  60),  after  quoting  this,  adds  :  "  And  this  seems  true  in  the  case  of  damages, 
where  a  man  confesses  or  is  condemned  on  default,  and  the  like  ;  and  in  the  matter  of 
the  age  of  an  infant,  to  be  tried  by  inspection,  and  such  matters."  And  so  Coke  (Doctor 
Leyfield's  Case,  10  Co.  92),  in  16  0-1611,  in  setting  forth  the  resolutions  of  the  Court 
of  King's  Bench,  explains  why  a  party  must  make  profert  of  a  deed  which  he  pleads :  it 
must  be  seen,  among  other  things,  "  that  it  be  not  razed  or  interlined  in  material  points 
or  places  ;  ...  but  of  late  times  the  judges  have  left  that  to  be  tried  by  the  jury,  sal. 
if  the  razing  or  interlining  wss  before  the  delivery."  As  the  practice  developed,  of  grant- 
ing new  trials  for  verdicts  given  against  evidence  or  without  it  (Prel.  Treat  Evid.  169, 
seq.),  delicate  questions  presented  themselves  as  to  the  power  of  the  court,  where  the  jury 
had  gone  upon  a  view,  and  not  merely  upon  evidence  publicly  given  in  court.  When 
the  jury  draw  inferences  from  what  is  presented  to  their  senses  out  of  court,  and  even 
in  court,  it  has  been  thought  that  the  judge  cannot  grant  a  new  trial  on  the  grounds 
above  named,  because  he  cannot  know  all  the  evidence.  But  the  courts,  in  general, 
have  not  found  any  insuperable  difficulty  in  such  cases.  —  Ed. 
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DAVIS  t;.  JENNEY. 
SupRKME  Judicial  Court  of  Massachusetts.    1840. 

[Reported  1  Met.  221.] 

Assumpsit  bj'  the  indorsee  against  the  pa3ee  and  indorser  of  a 
bill  of  exchange  drawn,  as  was  admitted,  for  the  accommodation  of 
the  drawer.  The  defence  relied  on,  was  that  the  bill  was  altered, 
after  indorsement,  by  extending  the  time  of  payment  from  six  to 
sixty  days.  The  only  evidence  of  the  alteration  arose  from  the  bill 
itself,  which,  as  the  defendant  insisted,  was  manifest  on  its  face. 
Morton,  J.,  before  whom  the  cause  was  tried,  instructed  the  jurj'  that 
.  .  .  the  question  must  be  decided  upon  inspection.  .  .  .  Tbe  judge 
also  directed  the  Jurj^,  that  they  ought  to  examine  the  bill  with  care, 
to  ascertain  whether  the  difiference,  if  any  existed,  in  the  appearance 
of  the  letters  of  the  word  **'  sixt}*,''  was  such  as  showed  an  altera- 
tion after  the  bill  was  completed,  or  might  have  been  caused  by 
replenishing  the  ink  in  the  pen,  which  might  be  exhausted  in  the  midst 
of  a  word  or  sentence.  He  also  drew  the  attention  of  the  jury  to  the 
fact  that  the  bill  was  an  accommodation  bill,  and  directed  them  to  con- 
sider the  probability  or  improbability  that  such  a  bill  would  be  made 
payable  in  six  days.  The  verdict  being  for  the  plaintiff,  the  defend- 
ant's counsel  excepted  to  these  instructions,  and  also  moved  that  the 
verdict  be  set  aside,  because  it  was  against  the  evidence.  .  .  • 

X.  Williams,  for  the  defendant.     JSnglish,  for  the  plaintiff. 

Shaw,  C.  J.  We  have  no  doubt  that  the  verdict,  in  this  case,  is 
open  to  the  inquirj',  whether  it  was  against  the  weight  of  evidence, 
and  liable  to  be  set  aside  on  that  ground.  The  authority  of  the 
court  to  set  aside  a  verdict  does  not  depend  upon  the  nature  and 
quality  of  the  evidence,  upon  which  the  jury  have  found  it ;  though 
it  often  happens,  that  the  character  of  the  evidence  is  such  as  to 
afford  the  jury  much  better  means  of  judging  of  it,  than  the  court 
can  have  of  reviewing  it;  as  where  much  depends  upon  localities,  and 
the  jur}'  have  a  view ;  or  upon  minute  circumstances,  and  there  is  con- 
flicting testimony ;  or  upon  the  credit  of  a  witness,  who  is  strongly 
impeached  by  one  set  of  witnesses,  and  supported  by  another.  In 
all  such  cases,  the  consideration,  that  the  jury  had  means  of  judg- 
ing of  facts,  which  cannot  afterwards  be  laid  before  the  court,  in 
their  complete  strength  and  fulness,  will  always  have  a  prevailing 
and  often  a  decisive  influence  upon  the  judgment  of  the  court,  in 
support  of  the  verdict.  .  .  . 

The  verdict  being  for  the  plaintiff,  the  motion  to  set  it  aside,  as 
against  evidence,  and  on  account  of  misdirection,  is  made  by  the 
defendant  It  was  argued,  that  there  was  an  inconsistency  in  the 
directions  of  the  judge,  in  telling  the  jury,  that  the  question  was  to 
be  decided  on  inspection  of  the  bill,  and  afterwards  indicating  other 
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oircamstaDces.  Bat  we  think  this  was  given  in  reference  to  the  evi« 
dence  as  it  then  stood.  The  report  states,  that  no  evidence  was  offered 
but  the  bill  itself.  The  case  was  to  be  decided  upon  inspection,  taken 
in  reference  to  the  relations  in  which  the  parties  stood  to  each  other, 
and  the  admissions  made  by  them,  respectively,  before  the  Jury.  Had 
the  judge  stated,  that  it  must  be  decided  by  inspection  only,  without 
regard  to  any  other  considerations,  we  do  not  see  how  it  could  have 
lieen  supported.  The  question,  as  the  evidence  stood,  was  to  be  de- 
termined by  inspection ;  but  the  inspection  was  to  be  made  by  the  Jury, 
with  eyes  and  understandings  qualified  and  prepared  to  make  it  by  a 
knowledge  of  the  subject-matter,  the  nature,  purposes,  and  effect  of 
such  acts,  and  the  relations  of  the  parties  to  each  other.  •  .  . 

Judgment  on  the  verdict. 


TULLT,   Adm%  v.  FITCHBURG  RAILROAD  COMPANY. 
S0PBEMS  Judicial  Court  of  Massachusbtts.    1883. 

[Reparted  184  MoMt.  499.^] 

ToBT  for  personal  Injuries  occasioned  to  the  plaintiff's  intestate,  John 
Tully,  by  being  struck  by  a  locomotive  engine  belonging  to  the  defend- 
ant, at  a  footpath  crossing  in  Somerville.  At  the  trialin  the  Superior 
Court,  before  Rockwell,  J.,  the  jury  returned  a  verdict  for  the  plaintiff; 
and  the  defendant  alleged  exceptions,  which  appear  in  the  opinion. 

W.  S.  Steams^  for  the  defendant. 

G.  A.  Bruce  (Jf.  F.  FarreU  with  him),  for  the  plaintiff. 

CoLBUBN,  J.  ...  It  is  contended  by  the  plaintiff,  that  as  the  jury 
had  taken  a  view,  they  may  have  had  some  knowledge  of  important  facts, 
which  they  might  regard  as  evidence  in  the  case,  which  were  not  within 
the  knowledge  of  the  court ;  and  that  the  judge  could  not  properly  have 
ruled  that  there  was  not  suflScient  evidence  to  sustain  the  plaintiffs  case, 
when  he  could  not  be  sure  that  he  knew  the  whole  evidence. 

Views  by  the  jury  may  be  allowed  in  all  cases,  civil  or  criminal. 
Pub.  Sts.  c.  170,  s.  43;  c.  214,  s.  11.  And,  in  some  cases,  the  jury 
have  the  right  to  take  a  view,  or  either  party  to  require  it.  Pub.  Sts. 
c.  49, 8. 49.  Views  are  allowed  even  in  capital  cases.  Commonwealth  v. 
Knapp^  9  Pick.  495,  515 ;   GommonweaUh  v.  Webster,  5  Cush.  295. 

In  many  cases,  and  perhaps  in  most,  except  those  for  the  assessment 
of  damages,  a  view  is  allowed  for  the  purpose  of  enabling  the  jury  bet- 
ter to  understand  and  apply  the  evidence  which  is  given  in  court ;  but 
it  is  not  necessarily  limited  to  thld ;  and,  in  most  cases  of  a  view,  a  jury 
must  of  necessity  acquire  a  certain  amount  of  information,  which  they 
may  properly  treat  as  evidence  in  the  case.  Igarka  v.  Boston^  15  Pick. 
198.     Though  the  knowledge  acquired  by  a  jury  from  a  view  may  be 

1  A  part  of  the  case  is  omitted. 
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sQchy  in  some  cases,  as  to  embarrass  a  court  in  passing  npdn  the  ques- 
tion of  the  sofflciency  of  the  evidence  to  warrant  a  verdict  for  the  plain- 
tiff,  or  upon  a  motion  for  a  new  trial,  for  the  reason  that  the  verdict  is 
against  the  evidence,  or  that  the  damages  are  excessive,  jet  a  judge7| 
must,. in  each  case,  determine,  fh)m  the  circumstances  of  that  case/ 1 
whether  he  is  so  far  in  possession  of  all  the  material  evidence  as  to  en]  | 
able  him  to  act  intelligently.     The  fact  that  the  Jary  have  had  a. view 
presents  no  insuperable  obstacle  to  the  granting  a  new  trial,  on  the 
ground  that  the  verdict  is  i^ainst  the  evidence,  or  the  damages  exces- 
sive.   Harding  v.   Medway^   10  Met  465 ;  Fitchburg  JRaitroad  v. 
JElastem  BaUroad,  6  Allen,  98. 

In  the  present  case,  we  are  unable  to  see  that  the  jury,  fW)m  the  view, 
could  have  acquired  any  knowledge  of  material  facts  which  were  not 
put  in  evidence  in  court,  or  that  the  presiding  justice  could  have  sup- 
posed that  they  had  sudi  knowledge.  The  view  was  not  taken  until 
more  than  two  years  after  the  accident,  and  at  a  different  season  of 
the  year. 

It  is  suggested  by  the  plaintiff,  that  the  jary  might  have  rejected  the 
testimonj'  of  £lliot,  as  incorrect,  from  their  own  obseiTations.  We 
cannot  saj'  that  this  is  impossible,  but  it  is  so  highly  improbable  as  to 
require  little  attention.  Elliot  was  a  civil  engineer,  and  made  meas- 
urements, and  tiie  material  part  of  his  testimony  was,  that  for  the  dis- 
tance of  five  hundi*ed  feet,  towards  Boston,  f^om  the  posts  in  the 
northeast  fence,  the  railroad  and  rails  were  straight  He  must  have 
testified  after  the  view,  as  his  measurements  were  not  made  until  the 
evening  of  the  day  of  the  view,  and  it  cannot  with  reason  be  supposed 
that  the  jury  undertook  to  reject,  as  not  in  accordance  with  their  previ- 
ous general  observations,  the  sworn  measurement  of  an  engineer,  which, 
80  far  as  appears,  the  plaintiff  did  not  question  at  the  tiiaL  .  .  . 

JSxcqoHons  sustained,^ 


GAUNT  V.  THE  STATE. 
SuFREMs  Court  of  New  Jersey.    1888. 

[R^orted  50  N.  J.  Law,  490.] 

Ik  error  to  Camden  Quarter  Sessions.  Argued  at  February  Term, 
1888,  before  Beaslet,  Chief  Justice,  and  Justices  Magie  and  Garrison. 
For  the  plaintiff  in  error,  Howard  Carrow.  For  the  defendant  in 
error,  Richard  S.  Jetxhina, 

^  Compare  Markey  v.  Mat,  etc.  Ins.  Co.,  103  Mass.  78,  85,  87-88,  and  Leonard  r. 
Allen,  11  Cush.  241.  As  to  tbe  power  of  the  jury  upon  a  view  in  proceedings  for  as- 
sessing damages  for  condemned  land,  see  Parks  v,  Boston,  15  Pick.  198  ;  Patterson  v. 
Boston,  20  Pick.  159;  Tol.,  etc  Rj.  Co.  v,  Dunlap,  i1  Mich.  456 ;  Topeka  v.  Marti- 
aeaii,  42  Kans.  887;  Hoffman  v.  Bloomsbnry,  etc.  R.  R.  Co.,  143  Pa.  St.  503  ;  People 
V.  Thorn,  156  N.  T.  286 ;  People  o.  Milnes,  122  Cal.  171, 182-185.  Compare  Fitchburg 
R.  R.  Co.  V.  Eastern  R.  R.  Co.,  6  Allen,  98  ;  Shepherd  o.  Camden,  82  Me.  535  ;  Wel- 
lington Works  9.  Brown,  6  Kans.  App.  725.  — Ed. 
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The  opinion  of  the  coart  was  delivered  by  I 

Garbison,  J.    This  is  an  indictment  for  fornication,  brought  here  by  I 

writ  of  error.  ...  ' 

The  other  point  presented  was  that  the  trial  court  refbsed  to  cliarge  ' 

the  Jury  *<  that  they  must  find  a  verdict  upon  the  testimony  in  thje  case 
from  the  mouths  of  witnesses,  and  not  from  their  own  view  of  the  re-  i 

semblance  of  the  child  alleged  by  the  complaining  witness  to  be  the 
issue  of  the  alleged  fornication/'  and  that  as  matter  of  law  the  Jury  had 
no  right  to  consider  whether  the  child  looked  like  the  defendant  or  not. 
It  was  probably  the  object  of  counsel  to  raise  by  this  exception  the 
question  whether  the  resemblance  of  a  child  to  its  alleged  parent  may 
be  considered  by  the  jury,  and  if  so,  upon  what  evidence.  The  recoi-d, 
however,  does  not  present  so  broad  a  question ;  neither  upon  objection 
to  evidence,  nor  upon  comment  of  counsel,  nor  upon  exception  to  the 
charge  of  the  court,  is  error  assigned  in  this  particular.  .  .  . 

If  we  give,  however,  to  the  exception  under  consideration  the  fullest 
significance  claimed  for  it,  two  questions  are  presented :  First,  Is  the 
resemblance  between  the  child  and  the  alleged  father  a  relevant  matter? 
and,  second,  If  relevant,  should  it  be  determined  by  inspection,  or  by 
the  testimony  of  witnesses? 

In  considering  the  first  of  these  questions,  viz.,  as  to  the  relevancy 
of  resemblance  as  an  element  of  proof,  it  is  clear  that  testimony  of  this 
character  must  be  treated  as  a  class.  Thus  viewed,  whatever  opinion 
may  be  held  as  to  the  illusor}'  nature  of  such  evidence  in  cases  like  the 
present,  there  is  no  question  that,  as  a  class,  resemblances  are  ad- 
mitted wherever  relevant.  In  cases  involving  bandwntiug,  for  in- 
stance, it  has  always  been  deemed  pertinent  to  have  a  comparison  of 
hands.  Likewise,  in  sales  by  sample,  in  patent  cases,  in  trade-mark 
and  infringement  suits,  resemblance  is  of  the  essence  of  the  proof. 
Nor  can  it  be  said  that  the  tendency  of  recent  applications  of  this  rule 
has  been  toward  restriction,  —  rather  the  reverse. 

In  the  courts  of  a  sister  State  —  New  York  —  operas  have  been  per- 
formed in  court  and  comic  songs  sung ;  plagiarized  papers  have  been 
read,  and  the  so-called  materialization  of  spints  exhibited,  all  within 
the  scope  of  the  doctrine  of  the  relevancy  of  resemblance ;  while  in  a 
case  now  pending  in  the  courts  of  Pennsylvania,  a  board  of  experts 
have  been  ordered  to  inspect  a  certain  contrivanae  called  the  Kecley 
Motor  with  a  view  to  the  determination  of  its  resemblance  or  mechani- 
cal equivalency  to  a  motor  described  in  plaintiff's  partnership  bill. 
Examples  of  the  application  of  the  same  rule  to  familj'  likeness  are  not 
wanting.  In  the  notorious  Douglass  case  (House  of  Lords,  1769), 
Lord  Mansfield  allowed  the  resemblance  of  the  appellant  and  his 
brother  to  Sir  John  Stewart  and  Lady  Jane  Douglass  to  be  shown,  as 
well  as  their  dissimilarity  to  those  persons  whose  children  they  were 
supposed  to  be.  While  as  late  as  1871  Lord  Chief  Justice  Cockbum, 
in  the  Tichbome  case,  held  that  the  resemblance  of  the  claimant  to  a 
family  daguerreotype  of  Roger  Tichbome  was  relevant,  and  intimated 
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that  comparison  of  features  between  the  claimant  and  the  sisters  of 
Arthur  Orton  would  be  permitted. 

The  extension  of  tiiis  rule  to  cases  of  family  likeness  in  bastardy  and 
other  suits  of  alleged  parentage  cannot  be  questioned  seriously  on 
principle,  the  illusory  nature  of  such  resemblances  rather  imposing  a 
duty  on  the  court  in  conjunction  with  the  admission  of  the  proof,  than 
militating  against  the  relevancy  of  the  inquiry. 

Such  has  been  the  view  taken  by  the  courts  in  this  countr3% 

In  Oarvin  v.  States  52  Miss.  207,  an  indictment  rested  on  the  ground 
that  the  defendant  was  a  colored  man.  Of  this  there  was  no  proof ; 
but,  as  the  defendant  had  been  before  the  jur}',  the  court  held  that  their 
inspection  did  away  with  the  necessity  of  proof,  saying,  ^'  Juries  may 
use  their  eyes  as  well  as  their  ears." 

In  Janes  v.  JoneSj  45  Md.  148, 151,  the  court  permitted  the  jury  to 
judge  as  to  a  personal  resemblance,  but  not  to  hear  testimony  on  that 
subject,  upon  the  ground  that  when  the  parties  are  before  the  jury 
whatever  resemblance  there  is  will  be  directly  apparent ;  but  to  permit 
third  persons  to  give  their  opinions  would  be  raising  a  class  of  experts 
where  ezpertism  does  not  exist. 

In  Iowa  the  courts  have  held,  on  the  question  of  resemblance  of  a 
bastard  to  its  alleged  father,  that  an  infant  two  years  old  might  be  ex- 
hibited to  the  jur}',  State  v.  JSmith,  54  Iowa,  104 ;  while  a  babe  of 
three  months  could  not  be  shown.  State  v.  Danforthj  48  Iowa,  43. 
This  discrimination  rests  upon  a  physiological  notion  adopted  by  the 
court,  which  can  scarcely  find  justification  as  a  rule  of  evidence. 

In  Risk  V.  State^  19  Ind.  152,  a  child  of  three  months  was  put  in 
evidence.  The  court  held  that  as  there  had  been  no  objection  to  the 
evidence  the  jury  had  a  right  to  consider  it 

In  North  Carolina,  in  the  case  of  State  v.  Woodruff,  67  N.  C.  89, 
the  charge  of  the  court  that  the  resemblance  of  a  bastard  to  the  defend- 
ant was  relevant,  was  held  good.  In  the  case  of  Warlick  v.  Whiter 
76  N.  C.  175,  the  question  was  whether  a  girl  was  of  mixed  blood. 
Plaintiff  had  subpoenaed  the  girl  for  the  sole  purpose  of  having  her 
seen  by  the  jury.  Upon  objection  being  made  the  court  overruled  the 
offer..  Held,  on  appeal,  that  the  court  erred,  —  that  on  a  question  of 
mixed  blood  the  offer  to  exhibit  the  girl  should  have  been  permitted. 

In  the  cases  in  New  York  which  prohibited  testimony  upon  resem- 
blances, the  question  of  view  by  the  jury  does  not  arise ;  but  in  Petrie 
V.  Howe,  4  T.  &  C.  85,  the  court,  in  rejecting  testimony,  says:  *'  If 
this  species  of  physiological  evidence  is  admissible,  it  should  not  be 
covertly  introduced."  In  that  case,  which  was  for  crim.  con.^  the 
court  had  received  testimony  as  to  the  color  of  the  hair  of  plaintiff's 
other  children,  the  illegitiroate  child  having  hair  of  a  different  color. 

In  CHlmanton  v.  JTam,  88  N.  H.  108,  counsel  commented  upon  the 
resemblance  of  the  child  to  the  defendant,  and,  upon  appeal,  the  court 
aflSrmed  his  right  so  to  do,  upon  the  ground  that  the  matter  was  rele- 
vant and  the  parties  before  the  jury. 
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[In  the  caae  of]  Finnegan  ▼.  Dugan^  14  Allen,  197,  the  child  was  in 
court,  and  the  judge,  against  defendant's  objection,  charged  the  jury 
that  they  might  consider  whether  there  was  any  resemblance  between 
the  child  and  the  defendant.  In  a£Brming  the  judgment,  the  Supreme 
Court  says :  '^  It  is  a  well-known  physiological  fact  that  peculiarities 
of  feature  and  personal  traits  are  oiften  transmitted  ft'oro  parent  to 
child.  Taken  by  itself,  proof  of  such  resemblance  would  be  insufficient 
to  establish  paternity ;  but  it  would  be  clearly  a  circumstance  to  be 
considered  in  connection  with  other  facts  tending  to  prove  the  issue  on 
which  the  jury  are  to  pass.**  The  same  court,  in  JSidy  t.  Gray^  sos* 
tained  a  ruling  rejecting  testimony  upon  the  same  subject,  upon  the 
ground  that  it  did  not  come  wiUiin  the  rule  of  expert  testimony. 

The  further  question  then  arises,  whether  the  court  below  erred  in 
refusing  to  charge  the  jury  that  the}*  must  judge  of  this  matter  of  re- 
semblance, not  from  their  own  view,  but  from  the  testimony  delivered 
in  the  case  from  the  mouths  of  witnesses. 

Upon  this  point  the  position  of  the  plaintiff  in  error  lacks  the  sup- 
port of  the  weight  of  authority.  Of  the  cases  cited  in  his  brief  as 
against  the  admission  of  testimony  as  to  resemblance,  many  proceed 
solely  upon  the  ground  that  the  opinions  of  witnesses  cannot  be  re- 
ceived for  this  purpose,  while  not  intimating  that  the  question  of  resem- 
blance is  impertinent  There  seems  to  be  no  good  reason  why  a  jury, 
if  the  question  of  resemblance  is  to  be  considered  by  them,  should  be 
compelled  to  base  their  decision  upon  a  second-hand  view.  The  effect 
of  the  substitution  of  testimony  for  inspection  is  to  put  the  subject- 
matter  of  investigation  one  further  remove  from  its  responsible  judges, 
and  thus  to  add  to  the  infirmities  inherent  in  proof  of  this  class  the  addi- 
tional danger  of  bias  and  imposition. 

Inspection  is  like  admission  in  that,  while  not  testimony,  it  is  an 
instrument  for  dispensing  with  testimony,  and  in  a  doubtfhl  case  the 
class  of  testimony  it  dispenses  with  might  be  a  controlling  circum- 
stance. Thus  regarded,  and  in  view  of  the  almost  utter  worthlessness 
•of  the  testimony  of  witnesses  adduced  in  the  question  of  the  resem« 
•blance  of  a  bastard  to  an  alleged  parent,  it  is  obvious  that  inspection  is 
lOn  this  account  also  to  be  preferred. 

In  the  case  under  consideration  the  child  was  in  court  during  the 
trial,  the  attention  of  the  jury  was  directed  to  it  as  the  offspring  of  the 
alleged  fornication,  the  defendant  was  a  witness  in  the  cause ;  under 
these  circumstances  it  was  not  error  for  the  court  to  refuse  to  chai^ 
the  jury  that  they  must  not  consider  the  question  of  resemblance  at  all, 
and  that  if  the}'  did  consider  it,  it  must  be  from  the  testimony  fbom  the 
mouths  of  witnesses,  and  not  from  their  own  view. 

Finding  no  error  in  the  record,  the  judgment  of  the  court  below 
should  be  affirmed.^ 

1  And  so  Hadgins  v.  Wrights,  1  Hen.  k  Munf.  (Vo.)  p.  141  (1806) ;  Hook  v.  Pagee, 
2  Munf.  p.  8S4  (1811) ;  Gentry  v.  McMinnis,  3  Dana  (Ey.)>  P-  886  (18B5) ;  Linton  v. 
The  SUte,  88  Ala.  216  (1889)  ;  Com.  v.  Jordan,  49  Oh.  St  466.    A  oirailar  oase,  dii- 
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miNGER  fK  THE  STATE. 
SopRBMB  Court  of  Judicature  of  Indiana.    1876L 

[Reported  ft3  IntL  151.] 

From  the  Delaware  Circnit  Coart.  J.  If,  Templer  and  iZ.  S.  Oreg- 
cryy  for  appellant.     (7.  A.  Buskirk^  Attorney-General,  for  the  State. 

cuashig  the  nse  of  photographs,  is  Jessnp's  Estate,  81  Gal.  pp.  417-418  (1889).  In 
Gibxunton  v.  Ham,  88  N.  H.  pp.  11^118  (1859),  Fowler,  J.  (for  the  court),  said :  "  The 
practice  of  bringing  before  the  jury,  on  trials  for  bastardy,  the  child  whose  paternity 
is  sought  to  be  established,  when  livings  has  been  almost  nnirersal  in  this  State,  from 
the  earliest  recollection  of  the  oldest  practitioners,  and  we  are  not  informed  that  any 
objection  was  ever  made  to  it,  as  there  does  not  seem  to  have  been  in  the  present  in- 
stance." Similar  remarks  are  made  in  State  v.  WoodmflT,  67  N.  C.  89,  93  (1872) ; 
State  9.  Warren,  124  N.  C.  807,  810.  The  same  practice  was  followed  in  Massachu- 
setts, in  Finnegan  v.  Dugan,  14  Allen,  197  (1867),  and  Scott  v.  Donoyan,  158  Mass. 
878  (1891).  Compare  Clark  v.  Bradstreet,  80  Me.  454  (1888) ;  State  v.  Hanawalt,  6* 
Wis.  84. 

CoHMONWSALTH  o.  Emxons,  98  Mass.  6  (1867).    Two  complaints  alleging  that 
the  defendant  was  "  keeper  of  a  billiard  room  or  table,**  and  <*  did  admit  thereto  *' 
Austin  3.  Lynde  and  Henry  P.  McDonald,  minors,  without  the  consent  of  their  parents 
or  guardians.  ...  In  the  instance  of  McDonald,  he,  being  called  as  a  witness,  was 
asked  by  the  attorney  for  the  government  how  old  he  was.    The  defendant  objecting ' 
that  he  was  not  a  competent  witness  to  prove  his  own  age,  the  judge  ruled  that  the  jury     H 
might  determine  by  personal  inspection  of  him  whether  or  not  he  was  a  minor ;  and  no    ^ 
other  eyideHW  ol  his*agewas"oHered.  .  .  .  The  jury  returned  a  yerdict  of  guilty ;  and 
the  defendant  alleged  exceptions. 

W.  P.  Harding^  for  the  defendant  (7.  AlUn^  Attomey-Cenend,  for  the  Common- 
weslth. 

BioELOW,  C  J.  .  .  .  There  is  nothing  in  the  bill  of  exceptions  from  which  it  can  be 
inferred  that  the  defendant  was  aggrieved  by  the  ruling  of  the  court  in  permitting  the 
jniy  to  judge  whether  one  of  the  alleged  minora  was  under  age  from  his  appearance  on 
the  stand.  There  are  cases  where  such  an  inspection  would  be  satisfactory  evidence  of 
the  fact.  It  certainly  was  not  incompetent  for  the  jury  to  take  hia  appesranre  into  /  ^ 
consideration  in  passing  on.the  (Utfstiop.  of  his  age  ;  and,  as  it  does  not  appear  that  this 
niay~not  have  afforded  plenary  evidence  of  the  fact,  the  defendant  fails  to  show  that  he 
waa'convicted  on  insuflkient  evidence,  or  that  he  has  been  prejudiced  by  the  ruling 
of  the  court. 

And  so  Hermann  «.  The  State,  78  Wis.  348i»;  State  v.  Arnold,  18  Inn),  p.  192; 
People  V.  Ratz,  115  Cal.  182  ;  Dodffe  9.  State,  100  Wis.  S94 ;  State  9.  Manhall,  137 
Mo.  468  ;  Stevenson  v.  Karler,  29  N.  Y.  Sup.  1122. 

In  State  v.  Cain,  9  West  Va.  559,  it  was  held  that  a  witness  might  swear  to  his  own 
age.  And  so  Cheever  v.  Congdon,  84  Mich.  296 ;  Hill  v,  Bldridge,  126  Mass.  234  ; 
State  9.  Stevenson,  142  Mass.  466  ;  In  re  Lawler,  40  Fed.  Bep^  p.  285  (Ga.) ;  State  v. 
Best,  108  N.  C.  747. 

In  Brown  v,  Foster,  118  Mass.  186,  there  was  a  neat  instance  of  '*  real  evidence." 
"  Action  of  contract  for  a  suit  of  clothes.  .  .  .  While  the  defendant  was  testifying, 
the  plaintiff  produced  the  clothes  in  oourti  and  requested  the  defendant  to  tiy  them  on 
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WoBDEN,  C.  J.  Prosecution  for  selling  intoxicating  liquor  to  a 
minor ;  trial  by  jury ;  verdict  and  judgment  for  the  State ;  motion  for 
a  new  trial  overruled,  and  exception. 

in  the  presence  of  the  jury.    The  defendant  aanented,  and,  having  pat  them  on,  won 
them  in  the  presence  of  the  court  and  jory." 

Xhe  conrt  has  a  wide  discretjonas  to^the  nse  of  thin  yyrt  of  ftvififti)fy-  In  Best  v, 
Brooklyn,*  etc.  R.  ii.  Co.,  10  IT.  V,  App.  D.  477,  481,  in  an  accident  case  it  was  held 
improper,  under  the  circnmstances,  to  sabmit  to  the  inspection  of  the  jury  the  ampu- 
tated foot  of  a  child  which  had  been  presenred  in  a  glass  jar.  **  The  direct  tendency 
of  the  exhibition  of  this  mangled  foot  .  •  .  was  to  arouse  the  prejudice  and  influence 
the  passions  of  the  jury  into  an  angry  resentment  against  the  author  of  the  mifsor- 
tnne."  In  Kebonne  v.  Cone  B.  Co.,  64  N.  H.  296,  a  man's  amputated  toes  were  shown 
to  the  jury.  In  Omaha  Str.  B.  Co.  v.  Emminger,  57  Neb.  240,  244,  it  was  held  that 
a  plaintiff  in  an  accident  case,  who  was  "  a  young,  handsome,  and  attractive  "  woman, 
and  whose  leg  had  been  run  over  between  the  ankle  and  the  knee,  might  exhibit  the 
member  to  the  jury.  The  court  (Byan,  C. )  said :  '*  The  motto  on  the  coat  of  arms  of 
this  State  is,  '  Equality  before  the  law.'  The  defendant  in  error  suffered  injuries  for 
which  she  sought  compensation  in  damages,  and  she  was  entitled,  in  sustaining  her 
claim,  to  resort  to  the  same  proof  that  she  might  have  resorted  to  if  she  had  been  aged, 
ngly,  and  repulsive."  Compare  Swifc  v.  Pntkowski,  54  N.  £.  Bep.  1028  (III  1899). 
In  Wadsworth  v,  Dunnam,  117  Ala.  661,  it  was  a  question  whether  "  Ginseng  Cordial " 
was  intoxicating.  Counsel  ingeniously  suggested  that  the  jury  be  allowed  to  take  out 
some  bottles  with  them,  to  test  it  in  such  way  as  they  pleased.  The  court  refused  to 
allow  it,  remarking  that  **  if  the  cordial  was  intoxicating  it  was  the  duty  of  the  court 
to  prohibit,  not  to  license,  its  introduction  into  the  jury-room." 

A  young  elephant  has  been  allowed  to  be  introduced  into  the  court-room  in  order  to 
show  his  docility ;  coffee  has  been  made  and  distributed  to  the  jury  to  taste  ;  a  jews'-harp 
has  been  played  to  the  jury,  to  help  them  in  deciding,  in  a  revenue  case,  whether  it  was 
a  toy  or  a  musical  instrument ;  and  an  artist  has  exhibited  his  works  in  the  court-room, 
and  has  worked  in  the  presence  of  a  court  official,  to  show  that  he  could  do  artistic  work. 
'  Ip  thfl  diaoretion  of  the  cour|i^  jjq^erimepts  of  any  sort  may  Ipe  ^p^^g  ^tefore  the  jury. 
Bull  V.  U.  S.,  163  U.  S.  662,  678;  Scheveinfurth  v.  Cleve.  R.  Co.,  60  Oh.  St  215; 
People  0.  Searoy,  121  Cal.  1 ;  State  v,  Nordstrom,  7  Wash.  506  ;  Drummond  v.  Van 
Inger,  12  App.  Gas.  284,  287. 

A  question  as  to  the  common-law  power  of  the  court,  in  cases  of  tort  for  injury  to 
the  person,  to  require  the  plaintiff  to  submit  his  person  to  an  examination  by  experts 
is  variously  decided.  In  the  Supreme  Court  of  the  United  States  it  was  held  in  the 
negative  in  U.  P.  B.  Co.  v.  Botsford,  141  U.  S.  250  ;  and  so  Cole  v.  Fall  Brook,  etc. 
Co.,  159  N.  y.  69,  69  (but  allowed  by  statute  in  1894) ;  MUls  v.  Wilm.  B.  Co.,  1 
Marvel  (Del),  269.  Contra,  Wanek  v,  Winona,  80  N.  W.  B.  851  (Minn.,  Nov.  1899)  ; 
So.  Eans.  B.  Co.  v.  Michael,  57  Kans.  474;  O'Brien  v.  La  Cross,  99  Wis.  421;  McGovem 
V.  Hope,  42  Atl.  Bep.  880  (N.J.  1899),  allowed  by  statute  in  1896  ;  FuUerton  r.  For* 
dyce,  144  Mo.  519  ;  Ala.,  etc.  Co.  v.  Hill,  90  Ala.  71 ;  8.  o.  98  Ala.  514  ;  Lane  v.  Spo- 
kane Falls,  etc.  B.  Co.,  57  Pac.  Bep..d67  (Wash.  1899),  a  case  in  which  Gordon,  C.  J., 
dtes  many  cases,  and  mentions  eleven  States  as  adopting  the  same  view,  while  three 
States  (other  than  Delaware)  follow  that  of  the  Supreme  Court  of  the  United  States. 

The  allowing  of  evidence  of  experiments  out  of  court,  when  the  original  conditions 
are  reproduced,  considered  in  People  v,  Woon  Tuck  Wo,  120  Cal.  294,  and  Hayes  v. 
So.  Pac.  Co.,  17  Utah,  99,  ia  a  matter  which  does  not  involve  the  subject  of  real  evi* 
dence.  The  things  seen  by  the  witness  are  not  submitted  to  the  senses  of  the  tribunal. 
It  is  a  case  of  what  Bentham  calls  '*  reported  real  evidence."  In  a  legal  point  of  view 
this  does  not  differ  from  ordinary  testimony. 

Professor  Wigmore,  in  1  Qreenl.  £v.  (16th  ed.)  ss.  18  a,  13/,  has  valuable  angges- 
tions  on  this  subject.  —  £d. 
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On  the  trial,  Ephraim  Cannichael^  the  person  to  whom  the  liquor  was 
alleged  to  have  been  sold,  testified  that  he  was  eighteen  years  old, 
about  six  feet  high,  and  weighed  one  hundred  and  seventj'-five  pounds ; 
other  than  this  there  was  no  evidence  given  to  the  jury  in  respect  to  his 
personal  appearance  as  to  age  or  otherwise. 

The  court  instructed  the  Jurj',  amongst  other  things,  as  follows: 
''The  mere  fact  that  a  minor  represents  himself  to  be  twenty-one  years 
old,  is  not  of  itself  sufficient  to  excuse  the  sale.  A  mere  child  might 
make  such  representation,  yet  an}'  person  of  common  sense  would 
know  the  statement  to  be  untrue.  The  real  question  is,  whether 
the  defendant  in  making  the  sale  [acted]  in  good  faith.  1.  Did  the 
defendant  use  reasonable  caution  in  making  the  sale?  2.  Was  the 
witness's  personal  appearance  such  as  would  indicate  that  he  was 
twenty-one  years  old?  In  determining  this  question,  you  should  look 
at  his  entire  personal  appearance ;  first,  his  size ;  second,  the  appear- 
ance of  his  face.  Did  he  have  a  beard  or  not,  together  with  his  whole 
general  appearance,  should  be  regarded  by  the  jury  in  determining  the 
question  of  good  faith  on  the  part  of  the  defendant/^ . 

The  phraseology  of  the  charge  carried  the  idea  that  the  jury  were  to 
consider  the  appearance  of  Carmichael  in  respect  to  his  age,  as  they 
viewed  him,  and  not  from  evidence  given  as  to  his  appearance.  This 
construction  of  the  charge  is  strengthened  by  the  fact  that  the  court 
mentioned  particulars  in  respect  to  the  appearance  of  the  witness,  as 
the  presence' or  absence  of  a  beard,  about  which  no  evidence  was  given 
whatever. 

Was  it  competent  for  the  jury  thus  to  look  upon  Carmichael,  and 
from  such  inspection  of  him,  either  with  or  without  other  evidence  of 
his  age,  determine  whether  or  not  the  defendant  acted  in  good  faith  in 
selling  him  the  liquor?  We  think  not.  Whether  or  not  the  defendant 
acted  in  good  faith  depended  upon  whether  he  had  reasonable  ground 
to  believe,  and  did  believe,  that  Carmichael  was  twenty-one  years  of 
age.  This  might  have  depended,  in  part,  at  least,  upon  the  appearance 
of  the  latter  as  to  age.  And,  doubtless,  evidence  would  have  been  com- 
petent  to  show  the  appearance  of  the  witness  as  to  age.  But  we  know 
of  no  principle  of  law  that  would  permit  the  jury  to  pass  upon  the  age  < 
of  the  witness  by  his  appearance  to  them.  There  is  no  mode  of  put-  I 
ting  such  evidence  upon  the  record  in  order  that  it  may  be  passed  upon 
by  an  appellate  tribunal  On  a  motion  for  a  new  trial  in  the  court 
belowt  the  judge  would  have  to  substitute  his  impressions,  as  to  the 
appearance  of  the  witness  as  to  age,  for  those  of  the  jury. 

The  cause  is  identical,  in  principle,  with  that  of  Stephenson  v.  The 
State^  28  Ind.  272.  There,  it  was  charged,  that  Stephenson,  being 
over  fourteen  years  of  age,  broke  the  Sabbath  by  following  his  usual 
occupation  on  that  day.  The  cause  was  tried  by  the  court,  and  the 
defendant  found  guilty.  There  was  no  evidence  given  as  to  the  age  of 
the  defendant,  but  the  judge  certified  that  the  accused,  who  was  present 
in  the  court  at  the  trial,  presented  the  appearance  of  a  fbll-grown  man. 
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The  jodgraent  was  reversed  for  want  of  competent  evidence  of  the  de- 
fendant's age.  The  decision  in  that  case  is  qnite  satisfactory,  and  is 
decisive  of  the  present. 

The  charge  having  been  dulj  excepted  to,  and  assigned  as  one  of  the 
causes  for  a  new  trial,  the  Judgment  below  will  have  to  be  reversed. 

The  Judgment  below  is  reversed,  and  the  cause  remanded  for  a  new 
trial.i 


The  KrsQ  v.  Hunt,  3  B.  &  Aid.  566  (1820).  Indictment  for  crim- 
inal conspiracy,  unlawfully  taking  part  in  a  seditious  meeting,  and  riot 
Plea,  not  guiltj^  At  the  trial,  it  appeared  that  there  were  various  flags 
and  banners,  containing  inscriptions  and  devices,  of  a  seditious  aud 
inflammatory  tendency,  and  that  these  were  seized  by  the  police  officers 
on  the  dispersion  of  the  mob ;  these  inscriptions  aud  devices  were  de- 
scribed by  the  several  witnesses  from  memory.  It  was  objected,  by  the 
defendants,  that  the  flags  or  banners  ought  to  have  been  produced,  or 
that,  in  oi-der  to  entitle  the  prosecutors  to  give  secoudar}*  evidence,  the 
defendant  ought  to  have  had  notice  to  produce  the  ori^nals.^' .  .  .* 

Abbott,  C.  J.  .  .  •  With  respect  to  the  last  point,  the  reception  of 
the  evidence  as  to  the  inscriptions  on  the  flags  or  banners,  I  think  it 
was  not  necessary  either  to  produce  the  flags  or  to  give  notice  to  the 
defendants  to  produce  them.  The  cases  requiring  the  production  of  a 
writing  itself  will  be  found  to  apply  to  writings  of  a  very  different 
character.  There  is  no  authority  to  show  that  in  a  criminal  case  en- 
signs, banners,  or  other  things  exhibited  to  public  view,  and  of  which 
the  effect  depends  upon  such  public  exhibition,  must  be  produced  or 
accounted  for  on  the  part  either  of  the  prosecutor  or  of  the  defendants. 
And  in  many  instances  the  proof  of  such  matters  from  eye-witnesses, 
speaking  to  what  \hey  saw  on  the  occasion,  has  been  received,  and  its 
competency  was  never,  to  my  knowledge,  called  in  question  until  the 
present  time.  Inscriptions  used  on  such  occasions  are  the  public  ex- 
pression of  the  sentiments  of  those  who  bear  and  adopt  them,  and  have 
rather  the  character  of  speeches  than  of  writings.  If  we  were  to  hold 
that  words  inscribed  on  a  banner  so  exhibited  could  not  be  proved 
without  the  production  of  the  banner,  I  know  not  upon  what  reason  a 
witness  should  be  allowed  to  mention  the  color  of  the  banner,  or  even 
to  say  that  he  saw  a  banner  displayed,  for  the  banner  itself  may  be  said 
to  be  the  best  possible  evidence  of  its  existence  and  its  color.  And  if 
such  parol  proof  may  be  received  generally,  the  proof  at  this  trial  was 
properly  received :  notwithstanding  the  allegation  that  the  things  them- 
selves, or  some  of  them,  were  in  the  hands  of  a  constable  then  at 

1  And  80  Robinins  tr.  The  State,  68  Ind.  235 ;  McGuire  v.  The  State.  15  S.  W.  Rep. 
917  (Texas,  1891).  OnUm,  McOar  o.  BriM»l,  71  Conn.  652.  The  judging  of  age  bj 
inspection  has  been  allowed  ftt>m  veiy  ancient  times.    PreL  Treat  £yid.  2(^21.— En. 
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York ;  for,  in  the  first  place,  this  fact  did  not  appear  (If  indeed  it  ap- 
peared at  any  time  distinctly)  until  after  the  evidence  was  received ; 
and,  in  the  second  place,  if  it  had  appeared  distinctly  at  the  time  when 
the  parol  evidence  was  offered,  still  that  particular  fact  would  not  affect 
the  competency  of  the  other  proof,  such  other  proof  being  competent 
U|X)n  general  principles.  Its  proper  effect  woald  only  be  to  furnish 
matter  of  observation  to  the  Jury  on  the  part  of  the  defendants,  that 
the  prosecutor  chose  to  offer  only  the  faliible  testimony  of  witnesses 
where  he  had  it  in  his  power  to  produce  the  infallible  testimony  of  the 
things  themselves.  .  •  •  Hide  [for  new  trial]  refusecL 


GoMHOKWBALTH  V.  MoBBBLL  et  ol.,  99  Mass.  542  (1868).  Indict- 
ment for  robbery.  At  the  trial,  a  detective  ofiScer  testified  that  he  and 
one  Jones,  his  partner,  arrested  the  defendants  at  Chicago,  took  pos- 
session of  their  baggage,  and  detached  the  tags  ftom  their  yalises  for 
the  purpose  of  preserving  them  as  evidence.  The  witness  was  pro- 
ceeding to  state  what  was  written  on  the  tags  so  detached  by  him, 
when  the  defendants'  counsel  objected,  claiming  that  the  tags  must  be 
produced  or  shown  to  be  lost  before  the  writing  thereon  could  be  given 
by  the  witness.  .  .  .  [The  witness  then  gave  evidence  of  a  search  for 
the  tag  and  inability  to  find  it.]  .  •  . 

W.  S.  B.  Hopkins  (D.  Aiken  with  him),  for  the  defendants.  C. 
AHeny  Attorney-General,  for  the  Commonwealth. 

Chafman,  C.  J.  .  .  .  The  general  rule  is  most  frequently  applied  to 
writings,  where  proof  is  offered  of  their  contents.  The  writing  itself 
must  be  produced.  But  there  are  many  exceptions  as  to  writings. 
An  inscription  on  a  banner  or  flag  carried  about  by  the  leaders  of  a 
riot  may  be  proved  orally.  I%e  Sing  v.  Hunt,  8  B.  &  Aid.  566.  Or 
a  direction  contained  on  a  parcel.  JBurreU  v.  NiMh,  2  Car.  &  K.  679. 
Or  a  notice  to  an  indorser  of  a  promissoiy  note.  Mtgle  Bank  v. 
Chapin^  8  Pick.  180.  In  the  present  case,  the  tag  referred  to  was  not 
a  document,  but  an  object  to  be  identified.  The  words  written  upon  it 
served  to  identify  it ;  and  the  court  are  of  opinion  that  oral  evidence 
was  admissible  for  this  purpose,  and  that  it  was  not  necessary  to  pro- 
duce the  tag.  An  inspection  of  the  tag  with  the  written  direction  apon 
it  might  have  been  more  satisfactory  to  the  jury  than  an  oral  descrip- 
tion of  it,  and  therefore  might  be  regarded  as  the  stronger  evidence;., 
but  the  strength  of  evidence  and  the  admissibility  of  evidence  are  dif-ll 
ferent  matters.  But  even  if  it  ought  to  have  been  produced  in  the 
absence  of  evidence  of  its  loss,  the  proof  of  loss  was  adduced  to  the 
judge,  and  his  decision  as  to  the  credibility  of  the  evidence  of  loss  was 
conclusive,  and  not  subject  to  exception.  Foster  v.  JUackay,  7  Met 
531«  •  •  •  JExc^ions  overruML 
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THE  QUEEN  v.  FRANCIS. 

COUBT  FOB  CrOWK  CA8E8  Resbbved.     1874. 
^Reported  L.  R.  2  C.  C.  R.  128.] 

[The  statement  of  facts  is  given  ante,  262.] 

Lord  Coleridge,  C.  J.  ...  It  was  objected  that  the  evidence  of 
what  took  place  at  Leicester  was  not  properly  received,  because  the 
cluster  ring  which  he  there  attempted  to  pass  was  not  produced  in 
court,  and  that  the  evidence  of  two  witnesses  who  saw  it,  and  swore 
to  its  being  false,  was  not  admissible.  No  doubt  if  there  was  not 
admissible  evidence  that  this  ring  was  false  it  ought  not  to  have 
been  left  to  the  Jury ;  but  though  the  non-production  of  the  article 
may  afford  ground  for  observation  moi-e  or  less  weighty,  according 
to  circumstances,  it  only  goes  to  the  weight,  not  to  the  admissibilitj', 
of  the  evidence,  and  no  question  as  to  the  weight  of  this  evidence 
is  now  before  us.  Where  the  question  is  as  to  the  effect  of  a  written" 
instrument,  the  instrument  itself  is  primary  evidence  of  its  contents, 
and  until  it  is  produced,  or  the  non-production  is  excused,  no  second- 
ary evidence  can  be  received.  But  there  is  no  case  whatever  decid- 
ing that,  when  the  issue  is  as  to  the  state  of  a  chattel,  e.  g.  the 
soundness  of  a  horse,  or  the  equality  of  the  bulk  of  the  goods  to 
the  sample,  the  production  of  the  chattel  is  primary  evidence,  and 
that  no  other  evidence  can  be  given  till  the  chattel  is  produced  in 
court  for  the  inspection  of  the  Jury.  The  law  of  evidence  is  the 
same  in  criminal  and  civil  suits.  The  conviction,  therefore,  should 
be  affirmed.  Conviction  afflrmed} 


LUCAS  r.   WILLIAMS. 

Qitben's  Bench  Division.    1892. 

[Reported  [1892]  2  Q.  B.  113.«] 

Lord  Esher,  M.  R.  In  this  case  tnere  is  only  one  point  of  any 
importance.  It  was  urged  by  the  defendants'  counsel  that  there  was 
no  evidence  for  the  jury  of  an  infringement  of  the  plaintiffs  copy- 
right because  the  original  picture  was  not  produced.    The  question  is, 

1  In  State  v,  McAfee,  148  Mo.  870,  879,  the  court  (Sherwood,  J.),  in  an  indictment 
for  murder,  said :  '*  It  was  not  necessary  to  introduce  the  shirt  in  evidence  in  order  to 
show  what  marks  were  on  it,  made  by  the  shooting.  This  was  no  more  necessary  than 
it  was  to  introduce  the  dead  body  of  Brewer  in  order  to  show  what  wounds  were  on  it 
and  the  appearance  of  those  wounds.  The  doctrine  of  primary  and  secondary  evidence 
does  not  extend  to  such  subjects."  And  so  Com.  v.  Pope,  108  Mass.  440.  OoiUra, 
Chenie  v.  Watson,  Peake's  Add.  Cas.  128  (1797),  where  Lord  Eenyon  required  the 
production  of  a  bushel  measure  for  comparison  with  another  one,  as  being  the  "  best 
evidence."    CJompare  Reg.  v,  Farr,  infra,  794.  —  Ed. 

*  The  statement  of  facts  is  omitted. 
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whether  in  an  action  for  infringement  of  cop3*right,  where  the  issue  is 
whether  or  not  that  which  the  defendant  has  sold  is  a  copy  of  the 
picture  in  respect  of  which  the  artist  who  painted  it  has  copyright,  it 
is  necessary  to  produce  the  original.     Here  the  picture  which  the 
defendants  sold  was  produced,  and  the  issue  was,  Is  it  an  imitation  of 
the  picture  which  Mr.  Marcus  Stone  painted?    It  is  said  that  you  can- 
not prove  that  the  picture  which  the  defendants  sold  was  such  an 
imitation  without  producing  the  original  picture.     That  you  may  pro- 
duce the  original  picture,  and  put  it  and  the  alleged  copy  before  the 
jury,  and  ask  them  to  use  their  own  eyes  and  come  to  a  conclusion 
whether  the  picture  sold  is  a  copy  of  the  original  picture  or  not,  is 
undoubted.    In  actions  for  the  piracy  of  trade-marks,  it  is  the  constant 
practice  to  produce  the  plaintiff's  trade-mark  and  the  mark  which  is 
said  to  be  an  imitation  of  it^  and  ask  the  Judge  or  Jury  to  compare  the 
two,  and  see  whether  the  one  is  not  an  imitation  of  the  other.    To 
produce  the  original  picture  and  the  alleged  copy,  so  that  the  jury  may 
compare  the  two,  may  be  the  most  satisfactory  evidence  of  imitation, 
but  it  does  not  follow  that  it  is  the  only  evidence  of  it  which  can  be 
given,  nor  does  it  follow  that  the  evidence  which  was  given  in  this  case 
is  only  secondary  evidence.     ** Primary  "  and  *'  secondary"  evidence 
mean  this :  primarj'  evidence  is  evidence  which  the  law  requires  to  be 
given  first ;  secondary  evidence  is  evidence  which  may  be  given  in  the 
absence  of  the  better  evidence  which  the  law  requires  to  be  given  first, 
when  a  proper  explanation  is  given  of  the  absence  of  that  better  evi- 
dence.   Take  the  case  of  proof  of  a  man's  handwnting :  a  witness  is 
called  who  says,  *'I  have  seen  A.  B.  write,  and  I  know  his  hand- 
writing.   The  document  produced  I  declare  is  in   his  handwriting, 
because  the  writing  in  it  is  exactly  like  his."    That  kind  of  evidence  is 
given  every  day.     What  difference  is  there  in   principle   between   a 
man's  handwriting  and  a  picture  which  he  paints?    The  witness  says, 
*^  Looking  at  the  picture  which  the  defendants  sold,  I  say  it  is  exactly 
like  Mr.  Marcus  Stone's  picture."     When  he  is  asked,  ^^  How  do  3'oa 
know  that?"  he  answers,  '^  Because  I  have  seen  Mr.  Marcus  'Stone's 
picture."    That  is  not  secondary  evidence,    but  original   evidence. 
Different  kinds  of  evidence  may  be  used  to  prove  the  same  fact,  and 
this  is  another  way  of  proving  the  fact  that  the  picture  which  the  de- 
fendants sold  is  a  copy  of  the  original  picture  in  respect  of  which  there 
is  copyright.     If  the  jury  were  not  satisfied,  it  would  be  open  to  them 
to  say,  *' You  could  have  produced  better  evidence;  3'ou   have   not 
produced  the  ori^nal  picture;  we  will  not  act   upon   this  evidence, 
though  it  is  legal  evidence."    There  is  another  question  which  may 
arise  some  day.    Suppose  neither  the  alleged  copy  nor  the  original 
picture  were  produced.     It  is  not  necessary  to  decide  the  point,  and  I 
do  not  decide  it ;  but  I  am  not  prepared  to  say  that  the  infringement 
could  not  be  proved  by  calling  a  witness  to  say  that  he  knew  the  origi- 
nal picture,  and  had  seen  the  picture  which  was  alleged  to  be  a  copy  of 
it>  and  they  were  both  exactly  alike.     In  thn  same  way,  where  it  is 
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necessary  to  prove  that  a  man  was  at  a  particular  place  on  a  given 
day,  yoa  call  a  witness  to  say  that  he  knows  A.  B.|  and  that  the  man 
he  saw  at  such  a  place  on  such  a  day  was  A.  B.  That  evidence  is 
enough  without  producing  A.  B.  There  was  more  proof  in  the  present 
case,  because  on  one  of  the  pictures  sold  by  the  defendants  were  the 
words  '*  Fainted  by  Marcus  Stone,  B.A./*  which  is  some  evidence  of 
an  admission  by  the  defendants  that  the  picture  which  they  sold  was  a 
copy  of  the  picture  painted  by  that  artist.  In  either  view^  therefore,  I 
am  clearly  of  opinion  that  there  was  evidence  for  the  jury  that  the 
picture  which  the  defendants  sold  was  a  copy  of  the  original  picture  in 
respect  of  which  the  plaintiff  had  copyright  [The  brief  concurring 
opinions  of  Fbt  and  Lopes,  LL.J.,  are  omitted.]  ^ 

^  See  Chenie  v.  Wfttson,  tupra,  782,  n.  1. — En. 
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CHAPTER  IV, 

WKITINGa 


SECTION  L 

PBOOF  or  TBM  AUTHORSHIF  OF  ATTBBTSD  WBmKaB.^ 

NOTB. 

**  Fbom  the  b^^inning  of  <mr  reoordfly  we  find  cases,  in  a  dispute  over  the  gennine- 
iiess  of  a  deed,  where  the  Jury  are  oombiiied  with  tlie  witnesses  to  the  deed.  This 
goes  back  to  the  Franks  ;  and  their  custom  of  requiring  the  witness  to  a  document 
to  defend  it  by  battle  also  crossed  the  ohaonel,  and  is  found  in  Qlanyille  (lib. 
z.  c.  13).  As  regards  these  earlier  details,  and  the  significance  and  relation  to  the 
old  law  of  this  fact  of  allowing  one's  self  to  be  thus  preappointed  as  a  witness,  I 
must  merelj  refer  to  yery  interesting  passages  from  Brunner.*  In  these  cases  the  jury 
and  the  witnesses  named  in  the  deed  were  summonH  together,  and  all  went  out 
and  conferred  privately  as  if  composing  one  body ;  the  witnesses  did  not  regularly 
tsstify  in  open  court.  Oases  of  this  kind  are  found  very  early,  s.  g.  in  1208-1209 
(PI.  Ab.  63,  col.  1,  Berk.).  In  1208  (ib.  56,  col.  2,  Suff.),  there  is  an  offer  of  the 
defendant  to  put  himself  on  legaiem  juratam  ptUrie,  and  on  the  witnesses  to  a  deed, 
eleven  of  whom  are  named,  and  it  ia  added,  et  alH  muUi,  Some  light  is  thrown 
on  the  conception  at  the  bottom  of  this  introduction  of  so  many  names  as  wit- 
nesses, when  we  obssrve  that  people  wrote  in  the  names  of  absent  friends  and  got 
their  oonsent  afterwards.  It  was  only  a  few  years  after  these  oases  when  one  of 
John's  barons,  being  in  prison  and  desirous  of  raising  money,  wrote  to  three  dis- 
tinguished friends  asking,  as  they  ooidd  not  be  present  at  the  execution  of  his 
deeds,  and  as  he  had  written  their  names  in  as  witnesses,  that  they  would  consent 
to  this.    A  witness  to  a  deed,  according  to  a  popular  e(»ceptaon,  was  not  neces- 


^  As  to  proof  of  the  execution  of  unattested  writings,  2  Taylor,  Ev.  (9th  ed.)  s. 
1862,  says :  "  When  writings  are  produced,  and  it  becomes  necessary  to  show  by  whom 
they  were  written  or  signed,  the  simplest  mode  of  proof  is  to  call  the  writer  himself,  or 
some  person  who  actually  saw  the  paper  or  signature  written.  When  evidence  such  as 
this  cannot  be  procured,  as  must  often  be  the  case,  recourse  may  be  had,  either  to  the 
testimony  of  witnesses,  who  are  acquainted  with  the  handwriting,  or  to  a  comparison 
of  the  document  in  dispute  with  any  writing  proved  to  the  satisfaction  of  the  judge  to 
be  genuine.  These  last  modes  of  proof,  indeed,  may  in  all  cases  be  given  in  the  first 
iuRtance,  since  the  law  recognizes  no  distinction  between  them  and  the  ocular  proof 
fust  mentioned ;  but  as  they  are  obviously  of  a  less  satisfactory  character  than  direct 
testimony,  any  unnecessary  reliance  on  them  is  calculated  to  raise  suspicion  that  the 
party  is  actuated  by  some  improper  motive  in  withholding  evidence  of  a  more  conclu- 
sive nature." 

s  Schw.  197-198  ;  ib.  484-486.  Bnmner  cites  the  ease  of  Bishop  Wulfstan  v. 
Abbot  Walter,  which  is  in  Big.  PI.  A.  N.  16,  287;  s.  c.  Essays  in  Angl.  Sax.  Law. 
877. 
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Barily  one  who  bad  seen  it  executed,  but  one  wbo  was  willing  to  give  it.  credit  by 
his  name.  This  may  account  for  its  turning  out  so  often,  when  witnesses  were 
questioned,  that  they  knew  nothing  about  the  matter. 

**  In  1219,  certain  parties  put  themselves  on  the  witnesses  and  a  jury.  The  order 
is  *JUU  indejureUa  per  .  .  .  (seven  witnesses)  et  per  . .  .  (nine  others)  ei  venial  : .  .  ad 
recognoscendum,'  etc.  (Br.  N.  B.  iL  case  51).  The  jury,  it  will  be  noticed,  is  said  to 
be  composed  of  the  two  ;  and  as  the  jury  proper  are  oftcu  questioned  by  the  court  in 
giving  their  verdict,  so  the  witnesses  are  sometimes  thus  questioned  separately.  A 
very  interesting  instance  of  this  occurs  in  1236,^  where  the  whole  combination  answers 
that  they  never  heard  of  the  deed  till  it  was  brought  and  read  publicly  to  the  county 
court  and  the  persons  named  in  it  were  asked  to  give  testimony.  Then  the  witnesses 
are  questioned  separately,  and  all  but  three  say  this  again,  and  add  that  they  never 
knew  that  they  were  named  till  in  the  county  court.  Three,  differing  somewhat  from 
the  others  in  their  account,  say  that  they  had  seen  the  deed  several  years  ago,  and  had 
been  asked  by  the  maker  to  be  witnesses  and  furnish  testimony.  As  to  seisin,  the 
three  say  that  they  knew  nothing  more  than  what  they  have  answered  cum  aliis 
juratoribus  in  communi.  Then  all,  tarn  Juratores  quam  testes,  are  questioned  as  to 
something  else,  and  say  they  do  not  know,  but  rather  think  {melius  eredunt)^  etc. 
Asked  how  they  know  that  the  said  Abbot  was  not  seised,  .  . .  they  say  that  they 
know  this  well  and  it  is  very  clear  because  the  same  G.  enfeoffed  a  certain  R.  of  the 
site  of  a  horse-mill  at  Michaelmas,  etc.  And  more  of  the  same  sort.^  In  1318,'  on  a 
question  arising  incidentally  in  an  action  of  trespass  as  to  an  alleged  release  of  the 
plaintiff,  the  parties  put  themselves  on  a  jury  and  on  the  four  witnesses  named  in  the 
deed.  The  jury  answer,  that  they  have  examined  the  witnesses,  that  these  differ,  and 
they  cannot  make  out  from  this  examination  what  the  fact  is.  But  they  give  reasons 
for  suspecting  the  credibility  of  the  witnesses,  and  therefore  make  their  definite  answer 
{diatnt  predsk)  that  the  release  is  not  the  plaintirs  deed.  The  justices  then,  ut  rei 
Veritas .  . .  apercius  et  emdendxis  sciretur,  immediately  questioned  the  four  witnesses 
separately,  in  curious  detail ;  they  find  them  discordant,  and  give  judgment  on  the 
verdict. 

"  In  the  earlier  cases  these  witnesses  sometimes  appear  to  have  been  conceived  of  as 
a  constituent  part  of  the  jury  ;  it  was  a  combination  of  business-witnesses  and  com- 
munity-witnesses  who  tried  the  case,  —  the  former  supplying  to  the  others  their  more 
exact  information,  just  as  the  hundreders,  or  those  from  another  county,  did  in  the 
cases  before  noticed.  But  in  time  the  jury  and  the  witnesses  came  to  be  sharply  dis- 
criminated. Two  or  three  cases  in  the  reign  of  Edward  III.  show  this.  In  1387, 
1338,  and  1849,*  we  aro  told  that  a  person  under  age  may  be  a  witness ;  that  wit- 
nesses cannot  be  challenged  ;  that  the  two  cksses  are  chai^  differently  ;  the  charge 
to  the  jury  is  to  tell  the  truth  (a  lour  ascient)  to  the  best  of  their  knowleilge,  whUe 
that  to  the  witnesses  is  to  tell  the  truth  and  loyally  inform  the  inquest,  without  say- 
ing anything  about  their  knowledge  {sans  lour  scient) ;  '  for  the  witnesses,'  says 
Thorpe,  C.  J.,  in  1849, '  should  say  nothing  but  what  they  know  as  oerUin,  i. «.,  what 
they  see  and  hear.  If  a  witness  U  returned  on  the  jury,  he  shaU  be  ousted.  A  chal- 
lenge good  as  against  a  juryman  is  not  good  against  a  witness.  If  the  witnesses  and 
the  jury  cannot  agree  upon  one  verdict,  that  of  the  jury  shall  be  taken,  and  the  de- 
f«ited  party  may  have  the  attaint  against  the  jury  ;  had  they  followed  the  information 
of  the  witnesses  the  attaint  would  not  lie,  unless  they  found  against  the  deed.'  In 
that  case  it  might,  for  it  was  conceived  that  a  negative  could  not  be  certainly  known 
to  the  witnesses.  This  method  proved  inconvenient.  Among  other  reasons,  the  num- 
ber of  the  witnesses  was  often  large.    So  long  as  the  trial  could  not  proceed  without 

1  Bracton,  N.  B.  iiL  case  1189. 

«  See  also  a  good  case  in  1227  (Br.  N.  B.  ii.  case  249).  where  four  witnesses  and 
nine  jurymen  are  summoned.    Separate  answers  are  recorded. 
»  PI.  Ab.  881,  col.  1,  London. 

*  Y.  B.  11  &  12  Edw.  III.  888  ;  Lib,  Ass.  84,  12;  and  Lib.  Ass.  110, 11. 
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them,  there  was  great  inconyenience  endlessly  ;  and  the  twelye  jar3rmen  made  quite 
enough  of  that  Accordingly  hy  the  statute  of  York  (12  Edw.  II.  c.  2),  in  1818,  it 
was  provided  that  while  process  should  still  issue  to  the  witnesses  as  hefore,  yet  the 
taking  of  the  inquest  should  not  he  delayed  hy  their  absence.  In  this  shape  the  mat- 
ter ran  on  for  a  century  or  two.  By  1472  (Y.  B.  12  Edw.  IV.  4,  9),  we  find  a  change; 
it  is  said,  with  the  assent  of  all  the  judges,  that  process  for  the  witnesses  will  not 
issue  unless  asked  for. 

*<  As  late,  certainly,  as  1489  (Y.  B.  5  H.  YII.  8),  we  find  witnesses  to  deeds  still 
summoned  with  the  jury.  I  know  of  no  later  case.  In  1549-1550  Brooke,  afterwards 
Chief  Justice  of  the  Common  Bench,  argues  as  if  this  practice  was  still  known  :^ 
*  When  the  witnesses  ...  are  joined  to  the  inquest,'  etc. ;  and  I  do  not  obserre  any- 
thing in  his  Abridgment,  published  in  1568,  ten  years  after  his  death,  to  indicate  that 
it  was  not  a  recognized  part  of  the  law  during  all  his  time.  It  may,  however,  well 
have  been  long  obsolescent.  Coke  (Inst.  6  b)  says  of  it,  early  in  the  seventeenth  cen- 
tury, '  and  such  process  against  witnesses  is  vanished  ; '  but  when  or  how  he  does  not 
say.  We  may  reasonably  surmise,  if  it  did  not  become  infrequent  as  the  practice 
grew,  in  the  fifteenth  century,  of  calling  witnesses  to  testify  to  the  jury  in  open  court, 
that,  at  any  rate,  it  must  have  soon  disappeared  when  that  practice  came  to  be 
attended  with  the  right^  recognized,  and,  as  it  seems,  first  granted,  in  the  statute  of 
1562-1563  (5  Eliz.  c.  9,  s.  6),  to  have  legal  process  against  all  sorts  of  witnesses."  — 
Prel.  Treat.  £uid,  97-102. 

After  the  period  reached  in  the  passage  above  quoted,  the  old  strictness  as  to  the 
summoning  of  attesting  witnesses  still  continued  under  the  new  system.  As  the 
history  of  the  matter  was  forgotten,  new  reasons  were  invented,  and  the  rule  was  ex- 
tended to  all  sorts  of  writings.  A  few  of  the  cases  in  the  next  two  centuries  are  added 
in  this  note. 

Philups  o.  Crawly,  Freeman,  83  (1673).  The  defendant  produced  a  deed  under 
the  plaintiffs  hand  and  seal,  whereto  were  witnesses'  names  ;  but  because  they  did  not 
prove  the  witnesses  dead,  nor  that  they  were  gone  to  sea,  though  they  alleged  it,  it 
was  not  permitted  at  first  to  be  given  in  evidence ;  but  afterwards,  upon  proof  that  it 
was  read  at  the  fonner  trial,  it  was  suffered  to  be  read. 

Smabt  v.  Williams,  Comb.  247  (1694).*  Trial  at  bar  in  ejectment  for  lands  in 
Cornwall  of  the  demise  of  ^Andrew  Newport,  Esq.  .  .  .  One  Mr.  Browne,  a  scrivener, 
was  intrusted  to  keep  all  the  deeds,  who  dies,  and  after  Brown's  death  the  original 
deed  is  missing,  but  it  was  acknowledged  in  chancery  by  the  said  John  Kendal, 
and  enrolled.  Now  it  was  debated  whether  a  copy  of  the  enrolment  of  the  original 
deed  should  be  offered  in  evidence,  which  Levinz  opposed,  for  here  the  estate 
passed  by  the  deed  and  not  by  the  enrolment ;  but  it  would  be  otherwise  in  case 
of  bargain  and  sale  of  lands  in  fee,  where  the  estate  passeth  by  the  enrolment ;  and 
he  cited  1  Inst,  that  the  enrolment  is  no  evidence  (mTnbh  que  U  intend,  1  Inst 
223). 

Holt,  C.  J.  How  strong  the  evidence  is,  is  to  be  left  to  the  jury,  but  it  is 
evidence,  for  in  case  of  enrolment,  where  land  passeth,  it  cannot  be  a  proof  of  the 
deed  by  help  of  the  statute,  but  at  common  law.  There  was  an  enrolment  at  common 
law;  it  makes  an  estoppel,  the  party  in  case  of  a  bond  enrolled  cannot  plead  non  est 
factum. 

The  acknowledgment  is  evidence  of  as  high  a  nature  as  a  recognizance  to  this  pur- 
pose, though  the  bare  enrolment  is  not  evidence.  .  .  . 

B.  0.  Smartle  d.  Newport  v.  Williams,  1  Salk.  280.  Upon  the  trial  at  bar  .  .  . 
a  deed  of  bargain  and  sale  acknowledged  by  the  bargainee  and  enrolled,  by  which 


^  Reniger  v.  Fogossa,  Plow.  1,  12. 
s  A  part  of  the  case  is  omitted. 
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a  term  for  years  was  assigned,  was  given  in  evidence  without  any  proof  made  of  tbe 
bargainor's  sealing  and  delivery  thereof;  and  after  debate  it  was  allowed  per  Holt, 
C.  J.,  and  Etrb,  J.,  A  tot.  Cur,  For  the  acknowledgment  of  the  party  in  a  court  of 
record,  or  before  a  master  extraordinary  in  the  country  (as  this  was),  is  good  evidence 
of  it  being  sealed  and  ddiverMl ;  and  such  an  acknowledgment  estops  a  man  from 
pleading  lum  eatfaetunL  Also  enrolments  of  deed  on  the  statute  are  admitted  every 
day  in  evidence  without  witnesses  of  the  sealing  and  delivery ;  and  it  is  the  acknowledg- 
ment which  gives  it  credit,  and  not  its  operation  or  contents.  Also  they  held  a  sworn 
copy  of  a  deed  enrolled  good  evidence.  [And  so  Y.  B.  9  H.  Yl.  Hil.  pL  8  (1430-^1), 
cited  infrcL,  757.] 

* 

"  It  has  been  said,  that  a  deed  of  bargain  and  sale  enrolled  may  be  given  in  evi- 
dence, without  proving  the  execution  of  it,  because  the  deed  by  law  does  need  enrol- 
ment, and  therefore  the  enrolment  shall  be  evidence  of  the  lawful  execution  ;  but  that 
where  a  deed  needs  no  enrolment,  there,  though  such  deed  be  enrolled,  the  execution 
of  it  must  be  proved  ;  because  since  the  officer  is  not  intrusted  by  the  law  to  enroU 
such  deed,  the  enrolment  will  be  no  evidence  of  the  execution,  and  the  cases  in  the 
margin  are  cited  in  support  of  this  doctrine.  However,  the  law  may  well  be  doubted, 
notwithstanding  that  d^s  of  bargain  and  sale  enrolled  have  frequently  in  trials  at 
Nisi  Prius  been  given  in  evidence  without  being  proved.  ... 

"  If  divers  persons  seal  a  deed,  and  one  of  them  acknowledge  it,  it  may  be  enrolled, 
and  may  ever  after  be  given  in  evidence  as  a  deed  enrolled,  but  it  would  be  of  vexy  mis- 
chievous consequence  to  say  therefore  that  a  deed  enrolled  upon  the  acknowledgment 
of  a  bare  trustee,  might  be  given  in  evidence  against  the  real  owner  of  the  land  with- 
out proving  it  executed  by  him.  However,  that  has  been  the  general  opinion,  and  it 
seems  fortified  in  some  degree  by  10  Ann.  c.  18,  before  taken  notice  of. 

"  On  the  other  hand  it  seems  as  absurd  to  say  that  a  release,  which  has  been  enrolled 
upon  the  acknowledgment  of  the  releasor,  should  not  be  admitted  in  evidence  against 
him  without  being  proved  to  be  executed,  because  such  release  does  not  need  enrol- 
ment ;  and,  in  fact,  such  deeds  have  often  been  admitted  ;  and  that  was  the  case  of 
Smartle  and  Williams ;  the  deed  did  not  need  enrolment,  yet  being  enrolled  on  the 
acknowledgment  of  the  bargainor,  it  was  read  against  him  without  being  proved. 

"A  deed  may  be  given  in  evidence  on  a  rule  of  court  by  consent,  without  being 
proved ;  for  the  consent  of  parties  is  conclusive  evidence,  as  the  jury  are  only  to  try 
such  facts  wherein  the  parties  differ."  —  Buller*8  N,  P.  (6th  ed.)  255. 

See  2  Tayl.  £v.  (9th  ed.)  s.  1853  ;  infra,  Gragg  v.  Learned,  776. 

The  connection  with  the  English  law  of  the  American  statutes  as  to  the  registration 
of  deeds,  may  be  seen  in  the  terms  of  a  Pennsylvania  statute.  **  The  first  act,  and  the 
only  one  which  directs  the  manner  in  which  the  acknowledgments  or  probates  of  deeds 
and  conveyances  shall  be  certified,  was  passed  on  the  28th  of  May«  1715,  and  is  entitled 
'An  act  for  acknowledging  and  recording  of  deeds.'  This  act,  after  empowering  jus- 
tices of  the  peace  of  the  proper  county  or  city  where  the  lands  lie  to  take  the  acknowl- 
edgment of  the  grantor  named  in  the  deed  and  conveyance,  or  in  case  he  be  dead-  or 
cannot  appear,  then  to  receive  proof  of  the  execution  thereof  from  two  or  more  of  the 
witnesses  who  were  present  at  the  time,  directs  in  the  third  section  thereof,  that  the 
justice  taking  the  acknowledgment  on  proof  shall  thereupon  '  under  his  hand  and  seal 
certify  such  acknowledgment  on  proof,  etc.,'  which  after  being  done,  the  deed  may, 
according  to  other  provisions  of  the  act,  be  enrolled  in  the  recorder's  office  of  the  county 
where  the  lands  lie :  and  this  being  done,  it  is  enacted  by  the  fifth  section,  that  '  the 
copies  or  exemplifications  of  all  deeds  so  enrolled,  being  examined  by  the  recorder  and 
certified  nnder  the  seal  of  the  proper  officer  (which  the  recorder  or  keeper  thereof  is 
thereby  required  to  affix  thereto),  shall  be  allowed  in  all  courts  where  produced,  and 
are  thereby  declared  and  enacted  to  be  as  good  evidence,  and  as  valid  and  effectual  in 
law  as  the  original  deeds  themselves,  or  as  bairns  and  sales  enrolled  in  the  said 
courts  of  Westminster  Hall  (which  courts  are  mentioned  in  a  preceding  part  of  the 
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section  for  another  purpose),  and  copies  thereof  can  be,  and  the  same  may  be  showed, 
pleaded,  and  made  use  of  accordingly.'  This  act  has  ever  been  considered  as  author- 
izing, by  necessary  implication,  the  original  deed,  after  it  has  been  acknowledged  or 
proved  in  conformity  to  its  directions,  to  be  given  in  evidence  on  the  trial  of  a  cause 
where  it  may  be  relevant,  without  other  proof  being  offered  of  its  execution  ;  and  it  has 
been  adjudged  admisidble  without  being  recorded.  M'Dell  and  I^e  v.  M'Dell,  1  DalL 
63,  and  Hamilton  and  Lee  v.  Callaway,  ib.  98." — Duncan  v.  Duncan,  1  Watts,  p. 
827.     Compare  Pidge  i^.  Tyler,  4  Mass.  541 ;  Gragg  v.  Learned,  infm,  776  and  note. 

Blurton  v.  Toon,  Skinner,  689  (1696).  At  Guildhall,  in  an  action  of  debt  upon  an 
obligation,  and  non  es^/adum  pleaded,  a  witness  was  sworn  who  said  that  his  hand  was 
aubscribed  as  a  witness,  but  that  he  did  not  see  the  obligation  sealed  and  delivered ; 
upon  which  the  court  demanded  of  him  if  he  ever  set  his  hand  as  a  witness  but  where 
he  saw  the  sealing  and  delivery ;  and  he  said  that  no,  but  that  he  never  saw  it ;  upon 
which  one  was  sworn  to  prove  the  hand  of  the  other  witness,  who  was  dead,  the  which 
was  opposed  ;  but  Holt,  C.  J.,  said  that  a  man  shall  not  lose  his  obligation  because 
they  have  tampered  with  his  witness,  and  he  allowed  the  plaintiff  to  prove  the  obliga- 
tion by  compariaon  of  hands  of  the  othee  witnesa. 

Benson  v,  Olive,  Bunbnry,  284  (1730).  A  deed  was  produced  by  the  plain- 
tiff dated  80th  of  March,  1690,  and  it  was  admitted  it  was  old  enough  to  be  read  with- 
out proof ;  but  Baron  Carter  objected,  that  the  plaintiff  should  give  some  account 
how  he  came  by  it ;  but  the  Lord  Chief  Baron  said  he  could  not  see  the  use  of  that, 
and  it  would  be  veiy  inconvenient ;  for  then  there  must  have  been  an  interrogatory  to 
prove  this  matter  by  depoeitions ;  for  it  could  not  be  inquired  into  on  the  order  to  provB 
exhibits ;  and  the  deed  was  read  at  last,  but  by  consent,  though  the  rest  of  the  Barons 
seemed  to  be  of  opinion  with  the  Lord  Chief  Baron.  .  .  .  Another  deed  in  1694  was 
offered,  but  objected  to  by  the  defendant,  as  not  being  old  enough  to  prove  itself ;  and 
PER  Curiam,  this  deed  was  not  admitted  to  be  read ;  for  though  sometimes  thirty- 
five  or  even  thirty,  years  has  been  thought  sufficient,  yet  not  where  it  is  objected  to  ; 
but  the  usual  rule  is  forty  years.^ 

It  is  not  uncommon  nowadays  to  provide  by  statute  that  the  signature  of  the 
document  which  is  the  ground  of  action  need  not  be  proved  unless  it  is  denied  in 
pleading  or  under  oath.  See  McGinty  v.  St.  Paul,  etc.  R.  Co.,  74  Minn.  259.  Com* 
pare  Holden  v.  Jenkins,  125  Mass.  446. 


ABBOT  et  at.  v.  PLUMBK 

King's  Bbnch^    1779. 

[ReporUd  1  Doug.  216.] 

This  was  an  action  of  trover,  by  the  assignees  of  a  bankrupt,  tried 
before  Lord  Mansfield  at  Westminster.  At  the  trial,  to  prove  the  pe- 
titioning creditor's  debt,*  a  witness  was  called,  who  swore  that  the 

1  See  Styles,  Pract  Beg.,  ant^  815 ;  Wright  v.  Sherraid,  1  Keble,  877 ;  and  note, 
ante,  440.  — Ed. 

'  "  Assignees  of  a  bankrupt  who  claim  in  their  character  of  assignees  .  .  •  must 
prove  all  the  steps  which  are  essential  to  constitute  the  party  a  bankrupt,  and  them- 
selves his  assignees.  .  •  •  They  must  prove:  1.  The  commission.  2.  The  trading. 
8.  The  act  of  bankruptcy.  4.  The  petitioning  creditor's  debt.  5.  The  assignment" 
2  Starkie,  Evidenoe,  title  Bankruptcy.  — -  Ed. 
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bankrupt  bad  acknowledged  to  him  that  he  owed  the  debt  upon  which 
the  commission  had  been  saed  out  On  being  asked  how  the  debt 
arose,  the  witness  said  by  bond ;  and  the  bond  was  then  produced. 
The  subscribing  witness  was  an  attorney,  who  lived  in  Somersetshire. 
He  was  not  called,  nor  was  there  any  proof  that  he  had  been  required  to 
attend,  or  that  he  could  not  have  been  procured.  A  verdict  was  found 
for  the  plaintiflfb ;  but  Lord  Mansfield  saved  the  question  on  the  suffi- 
ciency of  the  evidence ;  and  Bearcroft,  on  Tuesda}',  the  8th  of  June, 
obtained  a  rule  to  show  cause  why  a  nonsuit  should  not  be  entered. 

Ihinning  and  Davenport  now  showed  cause.  They  contended  that, 
even  if  this  had  been  an  action  on  the  bond,  the  admission  of  the  de- 
fendant would  have  been  the  best  evidence,  and  would  have  superseded 
the  necessit}*  of  calling  the  subscribing  witness. 

Lord  Mansfield.  To  be  sure,  this  is  a  captious  objection ;  but  it  is 
a  technical  rule  that  the  subscribing  witness  must  be  produced,  and  it 
cannot  be  dispensed  with  unless  it  appear  that  his  attendance  could  not 
be  procured.^  It  was  doubted  formerly  whether  if  the  subscribing  wit- 
ness denies  the  deed  you  can  call  other  witnesses  to  prove  it ;  but  it 
was  determined  bj'  Sir  Joseph  Jekji,  in  a  cause  which  came  before 
him  at  Chester,  that  in  such  case  other  witnesses  ma}-  be  examined ; 
and  it  has  often  been  done  since.'  •  •  •  The  rule  made  absohUe. 


Johnson  v.  Mason,  1  Esp.  89  (1794).  This  was  an  action  of  re- 
plevin. The  defendant  made  conusance  first  under  Lord  Stamford,  and 
secondly  under  one  Ballard,  for  rent  arrear.  .  .  . 

Mrs.  Ballard,  wife  to  Ballard  the  lessee,  was  called  as  a  witness. 

JE^skine  for  the  plaintiff  produced  the  deed  by  which  her  husband 
had  demised  the  premises  to  the  plaintiff,  which  she  had  executed  as 
assignee  for  her  husband,  and  asked  her  if  she  had  so  executed  it 

Garrow  for  the  defendant  objected  to  the  question,  until  the  deed 
was  proved  by  the  subscribing  witness. 

Lord  Kenton  said,  that  Lord  Mansfield  had  once  by  surprise  allowed 
a  man  to  acknowledge  his  own  deed  in  court,  without  calling  the  sub- 
scribing witness,  but  that  he  afterwards  changed  his  opinion,  and  held 

1  And  so  Manners  v.  Postan,  4  Esp.  289  (1808),  whether  the  attested  inatrnment 
be  the  groand  of  the  action  or  only  collaterally  in  question.  —  Ed. 

«  In  Lowe  p.  Jolliffe,  1  W.  BI.  865  (1762),  on  a  trial  at  bar  on  an  issue  out  of 
chancery,  devisavU  vel  mm,  concerning;  lands  in  Worcestershire,  the  three  subscribing 
witnesses  to  the  testator's  will,  and  the  two  surviving  ones  to  a  codicil  made  four  years 
subsequent  to  the  will,  and  a  dozen  servants  of  the  testator,  all  unanimously  swore 
him  to  be  utterly  incapable  of  malting  a  will  or  transacting  any  other  business  at  the 
time  of  making  the  supposed  will  and  codicil,  or  at  any  intermediate  time.  .  .  . 
[Witnesses  were  examined  to  the  contrary.]  The  Chief  Justice  then  declared  himself 
fully  persuaded  that  all  the  defendant's  witnesses,  except  one,  being  nineteen  in  num- 
ber, were  grossly  and  wilfully  pcijured,  and  called  for  the  subscribing  witnesses,  in 
order  to  have  committed  them  in  court,  but  they  had  withdrawn  themselves.  ,  .  .  [The 
three  witnesses  to  the  will  were  afterwards  convicted  of  peijury.     Ibid.  416.  —  Ed.] 
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that  a  part}'  should  not  be  allowed  to  acknowledge  his  deed,  until  it  had 
been  proved  by  the  subscribing  witness. 
The  deed  was  then  proved  in  that  manner. 


BARNES  V.   TROMPOWSKY. 
KiNO*s  Brngh.    1797. 
[Reported  7  T.  R.  265.] 

Debt  on  a  charter-party  of  affreightment  not  under  seal.  The 
charter-part}',  being  produced  at  the  trial  at  York  before  Rooke,  J., 
appeared  to  be  dated  the  26th  September,  1795,  and  signed  by  the 
name  of  M.  Trompowsky,  and  attested  by  one  Knieriem,  whose  seal  as 
a  sworn  broker  was  alftxed  to  the  instrument  A  witness  was  called, 
who  was  a  merchant  residing  at  Hull  long  conversant  in  the  Russia 
trade  and  in  habits  of  correspondence  with  the  defendant,  and  who 
proved  the  signature  to  the  charter-party  to  be  his  handwriting;  he 
also  proved  that  eight  .years  ago  a  sworn  broker  named  Knieriem  was 
living  and  resident  at  Riga,  and  he  had  not  heard  of  his  death.  Another 
witness  proved  that  he  knew  Knieriem  acting  there  as  a  broker  in  1 790 ; 
but  neither  of  these  witnesses  knew  his  handwriting.  After  the  plain- 
tiff had  gone  through  his  whole  case,  it  was  objected,  amongst  other 
things,  that  the  charter-part}*  was  not  duly  proved ;  but  the  learned 
judge  thought  there  was  sufficient  evidence  to  go  to  the  jury ;  and  the 
plaintiff  recovered  a  verdict.  A  rule  was  obtained  on  a  former  day  in 
this  term  calling  on  the  plaintiff  to  show  cause  why  the  verdict  should 
not  be  set  aside  and  a  new  trial  had  on  the  ground  of  this  as  well  as 
several  other  objections,  which  were  stated  ;  but  the  court  desired  the 
plaintiff's  counsel  on  showing  cause  to  confine  themselves  to  this 
objection. 

Law,  Chambrej  and  JRaine  showed  cause  against  the  rule. 

Oibba^  Heywoody  Seijt.,  and  Holroyd^  contra. 

Lord  Kenvon,  C.  J.  We  ought  not  to  suffer  this  point  to  be  called 
in  question ;  it  is  too  clear  for  discussion.  I  do  not  say  that  proof  of 
the  handwriting  of  the  contracting  party  is  not  under  any  circumstances 
sufficient  where  there  is  a  subscribing  witness ;  as  if  no  intelligence  can 
be  obtained  respecting  the  subscribing  witness  after  reasonable  inquiry 
has  been  made ;  bat  here  the  witness  is  a  known  person  residing  at 
Riga.  Generally  speaking,  every  instrument,  whether  under  seal  or 
not,  the  execution  of  which  is  witnessed,  must  be  proved  in  the  same 
manner,  regularly  by  the  witness  himself  if  living;  if  dead,  by  proving 
his  handwriting ;  if  residing  abroad,  by  sending  out  a  commission  to 
examine  him,  or  at  least  by  proving  his  handwriting,  w^hich  last  indeed 
is  a  relaxation  of  the  old  rule,  and  admitted  only  of  late  years.  I  re- 
member the  case  alluded  to  which  was  tried  at  Guildhall,  where  the  sub- 
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scribing  witness  being  domiciled  in  a  foreign  country,  Lord  Mansfield 
permitted 'evidence  to  be  given  of  his  handwriting.  That  opinion  was 
received  with  approbation  at  the  time  on  account  of  the  neccssitj*  and 
convenience  of  the  case ;  and  I  mj^self  have  adopted  it  in  cases  which 
have  been  tried  before  me.  The  same  medium  of  proof  has  also  been 
admitted  where  the  subscribing  witness  has  been  sought  for  and  could 
not  be  found,  so  as  to  furnish  a  presumption  tliat  he  was  dead.  But 
the  rule  has  never  been  relaxed  further  than  these  instances ;  and  there 
is  neither  necessity  nor  convenience  in  doing  so.  The  case  of  Swire  v. 
£ell  went  on  the  ground  that  the  subscribing  witness  was  interested  at 
the  time  of  the  execution  and  also  at  the  time  of  trial 

AsHHURST,  J.,  of  the  same  opinion. 

Gbose,  J.  Where  there  is  a  subscribing  witness,  the  parties  thereby 
agree  that  the  proof  of  their  handwriting  shall  be  made  through  that 
medium. 

■ 

Lawrekoe,  J.  Even  an  acknowledgment  by  the  obligor  himself  has 
been  held  not  to  be  sufficient  evidence  on  the  plea  of  non  estfacium. 


THE  KING  V.  HARRINGWORTH. 
King's  Bench.    1815. 
[Reported  4  M,  f- S.  350.] 

Ths  Sessions  for  the  County  of  Northampton  confirmed  an  order  of 
Justices  for  the  removal  of  W.  Parr,  his  wife  and  child,  from  Gretton 
to  Harringworth,  subject  to  the  opinion  of  this  court  upon  the  following 
ease:  — 

The  birth-settlement  of  W.  Parr  having  been  proved  to  be  in  Har- 
ringworth, Harringworth,  for  the  purpose  of  showing  that  he  had  gained 
a  subsequent  settlement  in  Oakham  by  apprenticeship,  called  Parr,  who 
stated  that  in  1790  he  was  bound  apprentice  by  indenture  to  one  Drake, 
of  Oakham,  and  duly  served  his  time  there  with  Drake.  They  then  pro- 
duced an  indenture  purporting  to  be  executed  by  Parr,  by  Pari-'s  father, 
and  Drake,  and  to  be  attested  by  two  witnesses,  and  called  persons  to 
prove  the  deaths  of  those  witnesses,  but  failed  in  proving  the  death  of 
one  of  them  to  the  satisfaction  of  the  court,  so  as  to  entitle  them  to 
prove  his  handwriting.  Whereupon  they  tendered  Parr  as  a  witness 
to  prove  his  own  execntion  of  the  indenture,  as  well  as  that  of  his 
father  and  his  master.  The  Sessions  were  of  opinion  that  this  witness 
oould  not  be  received. 

O.  Marriott  and  Adamsy  who  were  against  the  order  of  Sessions, 

^  Compare  Coghlan  v,  Williamson,  Doagl.  93  (1779),  and  the  statute  26  Geo.  III. 
o.  57,  8.  88,  cited  in  the  note,  for  proving  the  execution  of  bonds  and  deeds  executed 
in  the  East  Indies,  when  the  attesting  witnesses  reside  there,  by  evidence  of  the  hand- 
writing of  the  parties  and  the  witnesses.  —  £d. 


SECT.  I.]  THS  KING  V.  HAREINGWOBTtl.  743 

were  called  on  bj  the  court,  and  argued  for  the  admissibility  of  tbe 
witness,  because,  as  they  said,  there  is  not  the  same  reason  for  re- 
quiring the  attesting  witness  to  be  called,  in  cases  of  this  sort,  that 
there  is  in  other  cases.  For  the  reason  for  requiring  the  attesting  wit- 
ness is,  that  a  party  shall  not  be  charged  with  any  deed  without  haA'ing 
the  benefit  of  all  the  knowledge  of  the  subscribing  witness  relative  to 
the  transaction ;  and  therefore  before  he  is  charged  he  ought  to  have  an 
opportunity  of  cross-examining  him.  Abbot  v.  Plutnbe^  1  Dougl.  216  ; 
CoU  V.  Lunning^  4  East,  53.  Also,  where  there  is  a  subscribing  witness, 
the  parties  thereby  agree  that  the  proof  of  their  handwriting  shall  be 
made  through  that  medium.  Per  Grose,  J.,  JBames  v.  Trompoiosky^ 
7  T.  R.  267.  And  this  species  of  conventionary  evidence  shall  not  be 
dispensed  with  by  the  acknowledgment  of  the  party  that  it  is  his  deed. 
Breton  v.  Cope^  Peake,  N.  P.  C.  30 ;  Manners  v.  Postan^  4  Esp.  N. 
P.  C.  239.  And  where  the  suit  is  between  the  parties  to  the  deed,  this 
is  of  itself  a  sufficient  reason  against  calling  either  of  them  as  a  witness. 
But  none  of  these  reasons  will  be  found  to  apply  to  the  present  case, 
because  here  the  suit  is  not  between  the  parties  to  the  deed,  but  be- 
tween third  persons,  who  being  strangers  to  any  agreement  between  the 
parties  touching  the  manner  of  proof,  ought  not  to  be  bound  by  it.  As, 
if  the  parties  to  anj*  deed  sliould  agree  that  one  in  particular  of  tbe  sub- 
scribing witnesses  only  should  be  called  to  prove  the  deed,  this  might 
bind  them,  but  how  would  it  deprive  a  third  person  of  tbe  right  to  call 
any  of  the  other  subscribing  witnesses?  So  here,  if,  but  for  the  attest- 
ing witnesses,  Harringworth  might  have  called  the  pauper  to  prove 
the  execution  of  the  indenture,  thej'  shall  do  so  now,  because  the  at- 
testing witnesses  are  only  the  chosen  witnesses  of  the  parties  to  the 
deed,  and  not  of  third  parties.  Now,  there  is  no  reason  against  allow- 
ing a  partj*  to  be  a  witness  to  prove  the  execution  of  liis  own  deed,  if 
he  have  no  interest  either  way  and  be  not  a  party  to  the  suit ;  and 
eessante  ratione  ce89cU  lex.  Wherefore,  inasmuch  as  the  pauper  was 
wholly  devoid  of  interest  in  this  case,  for  a  party's  settlement  gives 
him  no  interest,  and  inasmuch  as  this  was  a  collateral  issue,  and  not 
between  tbe  parties  to  the  indenture,  and  which  did  not  seek  to  charge 
either  of  them  with  it,  this  case  may  well  admit  of  an  exception  to  the 
general  rule,  which  requires  the  subscribing  witness  to  be  produced. 
And  the  convenience  of  relaxing  the  rule  in  settlement  cases,  where 
the  party  has  no  interest  whatever,  is  apparent  from  considering  that 
he  is  full  as  likely  as  the  subscribing  witness,  if  not  more  likely,  to 
know  the  whole  transaction,  and  that  the  strict  rule  will  oftentimes 
produce  serious  inconvenience  in  settlement  cases. 

Lord  Ellbkborough,  C.  J.  There  hardly  exists  a  genera)  rule  out 
of  which  does  not  grow,  or  ma}*  be  stated  to  grow,  some  possible  in- 
convenience from  a  strict  observance  of  it.  Nevertheless,  the  con- 
venience of  having  certain  fixed  rules,  which  is  far  above  any  other 
consideration,  has  induced  courts  of  justice  to  adopt  them,  without 
canvassing  every  particular  inconvenience  which  ingenuity  may  suggest 
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as  likely  to  be  derived  fh>m  their  application.  The  learned  counsel 
who  last  sat  down  has  talked  of  the  serious  inconvenience  that  will  en- 
sue in  settlement  law  if,  in  a  case  like  the  present,  the  part}*  to  the  deed 
is  not  permitted  to  be  called  to  prove  it.  I  know  of  none  that  is  a 
gi*eater  or  more  serious  inconvenience  than  to  depart  from  a  clear 
established  rule  of  law,  that  a  party  who  would  prove  the  execution  of 
any  instrument  that  is  attested  must  lay  the  groundwork  by  calling  the 
subscribing  witness  to  prove  it,  if  he  can  be  produced  and  is  capable 
of  being  examined.  His  testimonj^  indeed,  is  not  conclusive,  for  he 
may  be  of  such  a  description  as  to  be  undeserving  of  credit,  and  then 
the  party  may  go  on  to  prove  him  such,  and  may  call  other  witnesses 
to  prove  the  execution.  The  cases  have  even  gone  the  length  of  pun- 
ishing the  subscribing  witness  criminally.  But  hei*e  the  only  question 
is,  whether  the  parties  who  seek  to  prove  the  execution  of  this  inden- 
ture must  not  make  their  way  to  what  may  be  called  secondary  proof 
through  the  medium  of  those  witnesses  who  are  the  plighted  witnesses 
to  the  transaction,  by  first  disposing  of  their  testimony.  If  there  ever 
was  a  case  in  which  the  rule  might  reasonably  have  been  relaxed  it 
surely  was  the  case  of  Abbot  v.  Plumbe,  yet  in  that  case  the  court  held 
the  rule  to  be  inexorable.  The  rule,  therefore,  is  universal  that  3'ou 
must  first  call  the  subscribing  witness ;  and  it  is  not  to  be  varied  in 
each  particular  case  by  trying  whether  in  its  application  it  maj'  not  be 
productive  of  some  inconvenience,  for  then  there  would  be  no  such 
thing  as  a  general  rule.  A  lawyer  who  is  well  stored  with  these  rules 
would  be  no  better  than  any  other  man  that  is  without  them,  if  by  force 
of  mere  speculative  reasoning  it  might  be  shown  that  the  application  of 
such  and  such  a  rule  would  be  productive  of  such  and  such  an  incon- 
venience, and  therefore  ought  not  to  prevail.  But  if  any  general  rule 
is  to  prevail,  this  is  certainly  one  that  is  as  fixed,  formal,  and  universal 
as  any  that  can  be  stated  in  a  court  of  Justice,  and  there  is  nothing  on 
which  to  supersede  it  in  this  case  but  a  suggestion  of  some  supposed 
inconvenience.  It  does  not  follow,  it  is  said,  that  because  the  sulv 
scribing  witnesses  are  the  plighted  witnesses  to  prove  the  execution 
they  must  needs  be  the  best  witnesses,  for  others  may  know  better  or 
more  of  the  transaction  than  they;  but  inasmuch  as  they  are  the 
plighted  witnesses,  the  knowledge  they  have  upon  the  subject  is  essen- 
tial,  and  if  it  can  be  procured  must  be  forthcoming.  It  seems  to  me, 
therefore,  that  unless  we  are  to  quit  sight  of  the  rule  for  the  purpose  ot 
going  to  the  rationale^  or  convenience  and  inconvenience  of  it,  in  each 
particular  case,  as  the  ingenuity  of  persons  may  suggest,  there  is  no 
reason  for  doing  it  in  the  present  case.  I  confess  that  I  am  against 
the  whole  scope  of  the  argument  and  its  conclusions. 
Feb  Curiam,  Order  of  Sessions  confirmed.^ 

HoLBECH  and  Dwarris  were  in  support  of  the  order  of  Sessions. 

1  Compare  Doe  d.  Sykes  v,  Dnrnford,  2  M.  &  S.  61  (1818),  where  the  doctrine  was 
applied  to  an  attested  notice  to  quit;  Higgs  v.  Dixon,  2  Starkie,  180  (1817) ;  Best, 
Ev.  8.  221.  —Ed. 
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WHTMAN  V.  6ABTH. 

£ZGHEQUER.     1853. 

[Reported  8  Ex,  808.] 

This  was  an  action  of  ejectment  by  a  mortgagee. 

At  the  trial,  before  Greswell,  J.,  at  the  last  York  Spring  Assizes,  the 
plaintiff's  oonnsel  prodaoed  the  mortgage  deed ;  but  instead  of  proving 
its  execution  by  the  attesting  witness,  he  called  the  defendant,  who 
had  been  subpoenaed,  and  asked  him  whether  he  had  not  executed  the 
deed.  This  question  being  objected  to  by  the  defendant's  counsel,  the 
learned  judge  ruled  that  the  execntion  of  the  deed  could  only  be  proved 
by  the  attesting  witness,  and  he  nonsuited  the  plaintiff,  reserving  leave 
to  him  to  move  to  enter  a  verdict. 

A  rule  nisi  having  been  obtained  accordingly, 

Athertan  showed  cause  (May  23).  The  question  turns  on  the  effect 
of  the  14  &  15  Vict  c.  99,  s.  2.  .  .  .  By  that  enactment  the  defendant 
was,  no  doubt,  a  competent  and  compellable  witness  in  the  suit  But 
it  is  an  inflexible  rule  or  canon  of  evidence,  that  where  it  becomes 
necessary  to  prove  the  execution  of  a  deed,  and  it  appears  on  inspec- 
tion of  the  deed  that  there  is  an  attesting  witness,  that  primary  source 
of  evidence  must  in  the  firat  instance  be  exhausted,  or  its  absence  satis- 
factorily accounted  for.  There  is  nothing  in  the  language  of  the  statute 
to  abrogate  that  rule,  and  there  is  no  reason  for  giving  it  an  operation 
which  its  terms  do  not  strictly  warrant.  The  enactment  is  affirmative : 
it  defines  the  alteration  intended  to  be  made,  leaving  the  law  in  other 
respects  as  before.  If  the  attesting  witness  can  be  dispensed  with  in 
suits  between  the  parties  to  the  deed,  there  is  no  reason  why  the  same 
law  should  not  prevail  in  actions  against  strangers.  For  instance,  in  an 
action  by  the  assignee  of  the  reversion  against  the  lessee,  the  execution 
of  the  lease  might  be  proved  by  the  lessor.  [Aldersok,  B.  In  John^ 
son  V.  Jdasorij  1  Esp.  89,  Lord  Kenj'on  is  reported  to  have  said,  '^that 
Lord  Mansfield  had  once  by  surprise  allowed  a  man  to  acknowledge  his 
own  deed  in  court,  without  calling  the  subscribing  witness;  but  he 
afterwards  changed  his  opinion,  and  held  that  a  party  should  not  be 
allowed  to  acknowledge  his  deed  until  it  had  been  proved  by  the  sub- 
scribing witness."]  So  inflexible  was  the  rule,  that  although  a  person 
stood  b}'  and  saw  the  execution  of  the  deed,  his  testimony  was  never- 
theless inadmissible.  The  maxim,  "  cessante  ratione  legis  cessat  ipsa 
lex,"  does  not  apply  in  this  case ;  since  the  attesting  witness  may  be 
aware  of  facts  connected  with  the  execution  of  the  deed  not  within  the 
knowledge  or  recollection  of  the  parties  to  it.  [Platt,  B.  Suppose  a 
defendant  omits  to  plead  nan  est  factum."]  That  is  a  waiver  of  his 
right  to  require  proof  of  the  deed ;  it  is  like  an  admission  by  a  party  in 
court  .  .  .  Abbot  v.  Plumbey  1  Doug.  216,  and  Barnes  v.  TVom- 
paiesh/j  7  T.  R.  265,  are  also  authorities  to  show  that  the  presence  of 
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the  attesting  witness  cannot  be  dispensed  with.  The  only  exception  to 
the  rule  is,  where  the  deed  is  produced  by  the  party  against  whom  it  is 
used.    Bowles  v.  Langworthy^  5  T.  R.  Z^. 

Hardy  in  support  of  the  rule.  The  case  of  Abbot  v.  Plumbe  goes 
to  this  extent,  that  the  admissions  of  a  party  as  to  the  contents  of  a 
written  instrument  are  not  evidence  against  him.  That  doctrine  was 
overruled  by  Slatterie  v.  JPooley,  6  M.  &  W.  664.  Th^re  Loi-d  Abin- 
ger,  C.  B.,  says,  *^1  have  always  considered  it  as  clear  law,  that  a 
party's  own  statements  are  in  all  cases  admissible  against  himself, 
whether  they  corroborate  the  contents  of  a  written  instrument  or  not." 
The  allowing  a  person  to  admit  the  contents  of  a  deed  ex  necessitate 
presupposes  his  acknowledgment  of  the  execution  o^  it.  In  Johnson  v. 
Mason^  1  £sp.  89,  it  does  not  appear  that  the  person  who  acknowl- 
edged the  deed  was  a  party  to  the  cause.  The  rule  of  evidence  referred 
to  was  founded  on  the  pre-existing  state  of  the  law ;  but,  since  the 
parties  to  an  action  are  now  compellable  witnesses,  the  same  rule  ought 
to  prevail  as  in  courts  of  equity,  where  the  admission  by  a  defendant 
in  his  answer  of  the  execution  of  a  deed  renders  it  unnecessary  to  prove 
it  by  the  attesting  witness.  [Mastim,  B.  That  is  somewhat  analogous 
to  a  deed  set  out  on  03'er,  which  was  admitted  for  that  purpose ;  but  if 
it  was  required  to  be  used  for  any  other  purpose,  it  was  necessary  to 
prove  it  in  the  usual  way.]  There  is  no  difference  in  principle  between 
an  admission  by  a  party  on  oath  in  a  court  of  law  and  an  admission  by 
a  defendant  in  his  answer  in  chancer}*.  •  .  . 

The  judgment  of  the  court  was  now  delivered  by 

Pollock,  C.  B.  The  question  in  tiiis  case  is,  whether,  since  the  H 
db  15  Vict.  c.  92,  s.  2,  the  execution  of  his  deed  can  be  proved  by  a 
party  to  the  cause,  who  is  subpoenaed  as  a  witness,  without  calling  the 
subscribing  witness  ;  and  we  are  of  opinion  tliat  it  cannot.  In  saying 
this,  I  also  express  the  opinion  of  my  Brother  Parke,  who  did  not  hear 
the  argument.  We  think  that  the  rule  of  law  requiring  proof  b}-  the 
subscribing  witness  is  so  inflexible,  clear,  and  universal,  that  it  cannot 
be  set  aside  b}-  any  reasoning,  however  cogent,  —  and  certainlj'  it  must 
be  admitted  that  there  is  considerable  force  in  the  arguments  founded 
on  the  recent  statute. 

The  cases,  when  carefhlly  examined,  will  be  found  to  have  estab- 
lished, as  we  think,  these  principles  as  those  on  which  our  decision 
must  turn. 

The  attesting  witness  mnst  be  called  to  prove  the  execution  of  a 
deed,  for  this  reason,  that  by  an  imperative  rule  of  law  the  parties  are 
supposed  to  have  agreed  inter  se  that  the  deed  shall  not  be  given  in 
evidence  without  his  being  called  to  depose  to  the  circumstances  attend- 
ing its  execution.  If,  therefore,  the  attesting  witness  is  not  called,  the 
deed  cannot  be  read,  because  this  agreement  cannot  be  broken ;  but 
any  agreement  may  be.  waived  by  the  parties  to  it  If,  then,  in  the 
course  of  the  proceedings  in  the  cause,  the  party  to  the  deed  admits 
the  execution,  or  if  by  his  pleadings  he  does  not  require  the  execution 
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to  be  proved,  he  may  be  verr  reasonably  said  to  have  waived  the  agree- 
meoty  and  the  other  party,  aoceptiog  the  waiver,  does  not  call  the  at- 
testing witness.  In  equity  an  admission  in  the  defendant's  answer  is 
sufficient,  and  is  a  waiver  of  the  agreement ;  but  the  bill  and  answer 
are  the  pleadings  in  equity,  and  an  admission  in  the  answer  is  the  same 
as  an  admission  on  the  pleadings  at  law.  But  here,  on  the  pleadings, 
the  defendant  has  put  the  execution  of  the  deed  in  issue,  and  he  is 
called  and  compelled  as  a  witness  to  prove  the  fact.  How  can  that  be 
pat  reasonably  as  a  waiver  of  the  agi-eement  not  to  give  the  deed  in 
evidence  without  calling  the  attesting  witness.  Manifestly  it  is  no 
waiver  at  all.     This  rule,  therefore,  must  be  discharged. 

Bide  discharged.'^ 


KEELING  v.  BALL. 

At  Nisi  Pbius.    1796. 

[Reported  Peake,  Add.  Cas,  88.] 

Debt  on  bond  for  £200  made  by  John  Ball,  the  brother  of  the  de- 
fendant, and  to  whom  he  was  heir-at-law. 

The  declaration  stated  that  the  bond  was  lost  by  accident.  Pleas, 
Nbn  est  factum  and  Solvit  ad  diem. 

The  plaintiff  called  a  witness  of  the  name  of  Russel,  who  proved  that 
the  plaintiff  had  delivered  him  a  bond  purporting  to  be  the  bond  of 
John  Ball  and  Edwai-d  Ball,  and  that  he  afterwards  applied  to  the  de- 
ceased (John  Ball)  to  pay  the  monej'  due  on  the  bond,  when  he  ac- 
knowledged the  debt  and  promised  payment.  He  said  the  bond  was 
printed  in  the  common  form,  and  that  there  were  subscribing  witnesses' 
names,  but  that  he  did  not  know  the  names  of  those  witnesses,  nor  by 
whom  the  bond  was  prepared.  That  he  afterwards  delivered  the  bond 
to  Carter,  the  attorney,  for  the  purpose  of  commencing  an  action 
against  the  deoeased.  Carter  was  next  called,  and  proved  that  the 
bond  was  lost  while  in  his  office. 

Gibbs^  for  the  defendant,  objected  that  the  plaintiff  should  have 
called  one  of  the  subscribing  witnesses  to  prove  the  execution  of  the 
bbnd,  or  else  have  shown  that  such  witness  was  dead.  It  had  for  a 
long  time  been  doubted  whether  such  a  mode  of  pleading  as  the  present 
could  be  supported,  and  courts  should  not  carrj- the  indulgence  too  far.^ 
The  plaintiff  in  this  case  might  be  in  a  better  situation  bj*  reason  of  the 
negligence  of  his  agent  than  he  would  have  been  had  due  diligence  been 
used ;  for  had  the  subscribing  witness  been  called,  the  defendant  might 
cross-examine  him  as  to  the  nature  of  the  transaction.    The  attorne}*, 

^  Compare  HeDman  v.  Lester,  12  C.  6.  N.  8.  776.    That  an  admission  for  the  pur- 
pose of  the  trial  is  sufficient,  see  Jones  v.  Henry,  84  N.  C.  820 ;  Best,  Et.  s.  527.  —  £d.' 
«  Infra,  782. 
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Carter,  he  contended,  had  been  guilty  of  some  negligence,  for  he  might 
have  kept  a  copy  of  the  bond,  and  had  that  precaution  been  taken  the 
subscribing  witness  might  have  been  called. 

Lord  Kenton  said  that,  had  it  appeared  who  the  subscribing  wit- 
nesses were,  the  plaintiff  must  certainly  have  called  them ;  but  that  it 
was  the  business  of  courts  of  Justice  to  apply  the  general  principles  of 
the  law  to  new  cases  as  they  arise.  This  was  a  new  case,  for  it  did  not 
appear  that  the  plaintiff  could  by  any  possibility  know  who  the  sub- 
scribing witnesses  were.  If  it  was  usual  for  men  to  keep  copies  of  such 
instruments  by  them,  the  plaintiff's  agent.  Carter,  would  certainly  have 
been  guilty  of  negligence,  and  the  plaintiff  could  not  avail  himself  of 
jthat  negligence,  but  that  was  not  the  ordinary  mode  in  which  men  con- 
ducted themselves.  Suppose  a  fire  had  happened  and  this  bond  had 
been  destroyed  by  it,  surely  it  would  be  adding  calamity  to  calamity  to 
call  on  the  party  for  more  perfect  evidence ;  and  how  could  this  case  be 
distinguished  from  that?  The  general  rule  of  law  is^  that  the  best  evi- 
dence must  be  produced  which  the  nature  of  the  case  will  admit  of,  and 
no  better  evidence  could  have  been  procured  in  the  present  case  than 
that  which  the  plaintiff  has  given. 

Verdict  for  the  plaintiff. 

Oarrow  and  Abbott  for  the  plaintiff 


ADAM  et  UX.  v.  EEBS. 
Common  Pleas.    1708. 

[Reported  I  B.f-P.  360.] 

Debt  on  bond.  The  declaration  was  in  the  usual  form,  averring  the 
bond  to  have  been  made  and  sealed  by  the  defendant,  with  a  profert 
accordingly.    Plea,  non  est /actum. 

The  instrument  in  question  was  made  in  Jamaica,  and  attested  by 
two  witnesses,  but  being  produced  at  the  trial  before  Booke,  J.,  at  the 
Westminster  sittings  in  term,  appeared  to  have  no  seal,  though  a  mark 
of  a  particular  kind  had  been  made  with  a  pen,  in  the  place  where 
bonds  are  usually  sealed.  Evidence  was  admitted  to  show  a  custom  in 
Jamaica  to  execute  bonds  in  this  manner.  One  of  the  attesting  wit- 
nesses having  been  proved  to  be  dead,  and  the  other  to  be  resident  in 
Jamaica,  the  handwriting  of  the  former  only  was  established,  and  no 
evidence  was  given  of  the  handwriting  of  the  obligor.  Verdict  for  the 
plaintiff^  subject  to  the  opinion  of  the  court. 

Heywood^  Serjt.,  moved  for  a  rule  to  show  cause  why  the  verdict 
should  not  be  s^t  aside  and  a  nonsuit  be  entered.  .  .  • 

BuLLER,  J.  .  •  •  Where  a  witness  is  dead,  the  course  is  to  prove 
his  handwriting.  In  this  case  one  of  the  attesting  witnesses  was  dead, 
and  the  other  was  beyond  the  reach  of  the  process  of  the  court ;  the 
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best  eyidence,  therefore,  which  could  be  obtained  was  given.  The 
handwriting  of  the  obligor  need  not  be  proved :  that  of  the  attesting 
witness,  when  proved,  is  evidence  of  everything  on  the  face  of  the 
paper ;  which  imports  to  be  sealed  by  the  party.  .  •  • 

Bide  discharged} 


PEABCE  V.  HOOPER  et  oL 

Ck>MifON  Pleas.    1810. 

[Reported  8  Taunt.  60.] 

Trespass  for  breaking  and  entering  the  plaintiff's  close,  called 
Coldrinick  Wood,  and  cutting  down  the  coppice  and  underwood  there 
growing,  and  seizing,  taking,  and  carrying  away  the  same.  The  de- 
fendant pleaded  not  guilty.  .  •  •  The  defendant  gave  notice  to  the 
plaintiff  to  produce,  upon  the  trial,  the  indenture  of  lease  and  release, 
wherein  the  vendor  had  conveyed  to  him  Coldrinick  estate,  by  a  de- 
scnption  limited  to  a  specific  number  of  acres,  which  would  necessarily 
exclude  Coldrinick  Wood.  The  plaintiff  accordingly  produced  these 
deeds ;  but  the  defendant  not  being  prepared  with  the  attesting  wit- 
nesses to  prove  the  execution  of  them,  it  was  contended  on  the  part  of 
the  plaintiff,  that  without  such  proof  they  could  not  be  received  in  evi- 
dence. On  the  other  hand,  the  defendant  contended,  that  since  these 
instruments  came  out  of  the  hands  of  the  plaintiff,  under  a  notice  to 
produce  them,  and  contained  his  title  to  the  premises  (if  he  had  any 
title),  it  must  be  considered  that  further  proof  of  the  execution  of  them 
was  unnecessary.  Graham,  B.,  was  inclined  to  receive  the  evidence, 
but,  upon  the  authorities  cited,  rejected  it,  reserving  the  point ;  by  the 
production  of  the  original  deeds  the  defendant  was  incapacitated  from 
giving  in  evidence  a  copy  of  it,  with  which  he  was  prepared ;  und  the 
jury  found  a  verdict  for  the  plaintiff. 

LenSy  Serjt.,  for  the  plaintiff.    Best^  Seijt.,  for  the  defendant. 

Lena^  contra,  was  stopped  by  the  court 

Mansfield,  C.  J.  There  can  be  no  doubt  in  this  case.  The  case 
decided  before  Lord  Ellenborough  might  be  perfectly  right :  the  mere 
possession  of  an  instrument  does  not  dispense  with  the  necessity  which 
lies  on  the  party  calling  for  it,  of  producing  the  attesting  witness.  An 
instance  is  properly  put  in  the  case  of  a  will,  cited  in  Oordon  v. 
Secretan  [8  East,  548],  as  having  been  tried  before  Lord  Kenyon: 
for,  supposing  that  an  heir-at  lawis  in  possession  of  a  will,  and  the  dev- 
isee brings  an  ejectment,  and  calls  on  the  heir  to  produce  the  will ;  there 
the  heir  claims,  not  under  the  will,  but  against  the  will,  and  it  would 
be  very  hard  that  the  will  should  be  taken  to  be  proved  against  him, 
because  he  produces  it ;  but  that  is  very  different  from  the  case  where 

1  Compare  Estate  of  Tyler,  121  Cal.  405  (1S98),  where  one  witQess  was  dead,  and  the 
other,  living  out  of  the  jurisdiction,  testified,  but  had  forgotten  material  facts.  —  £d« 
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fl  man  is  called  on  to  prodaoe  the  deed  ander  which  he  holds  an  estate. 
The  plaintiff  has  no  interest  in  the  fee-simple  of  the  estate,  if  this 
deed  does  not  conve}'  it ;  consequently,  if  he  produces  the  deed  under 
which  he  claims,  shall  it  not  be  taken  to  be  a  good  deed  so  far  as 
relates  to  the  execution,  as  against  himself  ?  There  must  necessarily, 
therefore,  be  a  new  trial  in  this  cause. 
The  rest  of  the  court  concurring,  JRule  absolute} 


COOKE  V.  TANSWELL. 

Common  Plbas.    1818. 

[Reported  8  TaunL  450.] 

Covenant  on  an  Indenture  of  apprenticeship,  with  an  averment  in  the 
declaration  tliat  the  indenture  was  in  the  possession  of  the  defendant, 
and  therefore  could  not  be  produced  b3^  the  plainUflT.  Plea,  non  est 
factum.  At  the  tri|il  before  Burrough,  J.,  at  the  sittings  for  Westmin- 
ster after  the  last  term,  it  was  proved  that  the  deed  was  in  the  hands 
of  the  defendant,  to  whom  notice,  specifying  the  name  of  Pain  as  that  of 
the  subscribing  witness,  had  been  given  to  produce  it  The  plaintiff, 
on  the  defendant's  refusal  to  produce  the  deed,  gave  in  evidence  what 
was  supposed  to  be  a  copy  of  it,  on  which  the  name  of  the  subscribing 
witness  was  apparent ;  but,  on  its  turning  out  that  this  paper  was  not 
a  copy,  the  plaintiff  abandoned  it  and  gave  parol  evidence  of  the  con- 
tents of  the  original  without  calling  the  subscribing  witness  who  was  in 
court.  For  the  defendant,  it  was  contended  that  the  plaintiff  had  failed 
in  his  proof,  and  that  the  attesting  witness  should  have  been  called. 
But  Burrough,  J.,  was  of  opinion  that  the  proof  was  sufficient  without 
the  evidence  of  the  subscribing  witness. 

Lens^  Serjt.,  on  a  former  day,  ha^  obtained  a  rule  nisi  to  set  aside 
this  verdict,  and  enter  a  nonsuit  on  the  ground  urged  at  the  trial.  And 

Copley^  Serjt.,  contra,  was  stopped  by  the  court,  who  called  upon 

Lens  and  Bosanqv^^  Serjts.,  and  they  aigued  thus  in  support  of  the 
rule.  The  subscribing  witness  was  in  court  and  might  have  been  pro- 
duced, and  the  general  rule,  which  is  imperative  for  the  production  of 
such  a  witness,  applies  in  full  force  to  this  case.  The  rule  is  so  strictly 
observed,  that  not  even  the  admission  of  an  obligor  that  he  executed 
a  bond  will  dispense  with  its  operation.  A  fact  may  be  known  to  the 
subscribing  witness,  not  within  the  knowledge  or  recollection  of  the 
obligor,  and  he  is  entitled  to  avail  himself  of  all  the  knowledge  of 
the  subscribing  witness,  relative  to  the  transaction ;  and  in  this  case, 

^  And  80  Jackson  d.  Stewart  v.  Eingalej,  17  Johnfl.  158 ;  McGregor  v.  Wait,  10 
Gray,  72 ;  in  Steph.  Dig.  Evid.,  art.  67,  it  is  said  that  in  order  to  excuse  proof  of 
ezecation  the  adversary,  producing  the  docnment,  mast  be  one  who  "  claims  an  inters 
est  under  it  in  reference  to  the  subject-matter  of  the  suit."  See  1  Greenl.  Evid. 
s.  671. —  En. 
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the  subscribing  witness  might  have  proved  that  the  instrument  in  ques- 
tion was  delivered  as  an  escrow.  The  rule  has  been  held  to  apply 
even  to  the  proof  of  a  cancelled  deed ;  and  though  in  the  case  of  a  deed 
lost  or  burnt,  the  court  will  admit  a  copy  or  counterpart,  or  the  con- 
tents to  be  given  la  evidence,  yet  they  never  permit  it,  except  it  be 
proved  that  there  was  such  a  deed  executed.  Ellenborough,  C.  J.,  in 
The  King  v.  Harringteorth,  says :  "  The  only  question  is,  whether  the 
parties  who  seek  to  prove  the  execution  of  this  indenture,  must  not 
make  their  w'a}'  to  wliat  may  be  called  secondary  proof,  through  the 
medium  of  those  witnesses  who  are  the  plighted  witnesses  to  the  ti*ans- 
action,  by  first  disppeing  of  their  testimon}'.  If  there  ever  was  a  case 
in  which  the  rale  might  reaaonabl}*  have  been  relaxed,  it  siirelj'  was  the 
case  of  Abbot  v.  Flttmbe,  1  Doug.  216,  3'et,  in  that  case,  the  court 
held  the  rule  to  be  inexorable." 

Copley  was  heard  in  reply  on  the  cited  cases,  the  application  of 
which  to  this  case  he  denied ;  and  he  observed  that,  on  the  parol  evi- 
dence on  which  alone  the  plaintiff,  having  abandoned  the  supposed 
copy,  rested  his  case,  it  did  not  appear  that  there  was  any  subscribing 
witness  to  the  deed.  [Bubrouob,  J.  I  did  not  decide  the  case  at  Nisi 
Prius,  on  the  ground  that  the  name  of  the  subscribing  witness  could 
only  be  known  by  reference  to  the  supposed  copy.  It  appeared  at  the 
trial,  that  Pain's  name  was  on  the  indenture  as  the  subscribing  witness, 
and  I  decided  the  case  with  the  knowledge  of  that  fact] 

61BBS,  C.  J.  I  do  not  think  the  knowledge  of  the  name  of  the  sub- 
scribing witness  makes  any  difference  in  the  case.  I  take  the  question 
to  be,  whether  when  one  party  calls  for  a  deed  of  the  other,  who  does 
not  produce  it,  and  the  party  calling  for  the  deed  is  consequently  driven 
to  give  parol  evidence  of  its  contents,  it  is  necessary  for  him  to  call  the 
subscribing  witness.  In  cases  where  non  estfactwn  is  not  pleaded,  as 
in  ejectment,  when  a  party  so  situated  gives  evidence  of  the  contents  of 
a  deed,  I  never  yet  heard  it  contended  that  it  was  neoesstfry  to  call  the 
subscribing  witness.  Here,  the  deed  was  in  the  hands  of  the  defend- 
ant ;  if  he  wished  to  throw  on  the  plaintiff  the  burthen  of  calling  the 
subscribing  witness,  he  might  have  produced  the  deed.  It  was  alleged 
on  the  record,  that  the  deed  was  in  the  defendant's  hands,  that  allega- 
tion was  admitted,  and  the  defendant  being  called  on  to  produce  it,  and 
refusing  to  do  so,  it  was  not  necessary  that  the  plaintiff  should  call 
the  subscribing  witness  to  the  deed  before  he  gave  evidence  of  the 
contents. 

Park,  J.,  of  the  same  opinion. 

BuRROUGH,  J.  Not  only  was  it  averred  on  the  record  that  the  deed 
was  in  the  defendant's  hands,  but  that  fact  was  proved,  and  also  that 
notice  had  been  given  to  him  to  produce  it,  which  he  refused  to  do ; 
and  I  thought  at  the  trial,  as  I  think  now,  that  there  was  no  necessity 
for  calling  the  subscribing  witness.  Mvie  discharged.^ 

I  And  80  Poole  v.  Warren,  8  Nov.  &  P.  693.  —  Ed. 
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THE  QUEEN  v.  THE  INHABITANTS  OP  ST.  GILES. 

Queen'b  BekchI    1858. 
[Reported  1  El,  f  Bh  642.] 

Ok  appeal  against  an  order  of  two  JasticeSy  dated  20th  November, 
▲.  B.  1851,  for  the  removal  of  Jane  White,  the  wife  of  William  White, 
from  the  parish  of  Camberwell  in  Sarrej  to  the  parish  of  Nuneaton  in 
Warwickshire,  the  Sessions  qaashed  the  order,  subject  to  the  following 
case. 

The  ground  of  removal  was  the  alleged  settlement  of  the  pauper  in 
Nuneaton,  by  the  apprenticeship  of  the  said  William  White  to  Henry 
Webb,  late  of  Nuneaton,  a  plumber  and  glazier,  deceased.  At  the 
hearing  of  the  said  appeal,  the  indenture  of  apprenticeship  was  not 
produced;  but  Robert  Webb,  a  son  of  the  said  Henry  Webb,  was 
called  to  prove  the  deed,  and  its  destruction  by  his  father.  He  stated 
that  he  saw  the  deed  in  1827 ;  that  it  was  an  indenture ;  and  that  op- 
posite to  the  seals  were  the  names  of  his  said  father  and  of  the  said 
William  White  in  their  respective  hands-writing.  In  answer  to  ques- 
tions, put  by  counsel  for  the  appellant  parish,  as  to  the  execution  of  the 
alleged  indenture,  he  said  that  the  instrument  bore  also  the  name  of  one 
Buchanan ;  that  that  name  was  written  on  the  side  of  the  indenture 
opposite  to  the  signature  of  Henry  Webb  and  William  White ;  that  he 
did  not  know  what  was  meant  by  *^  attesting  witness,"  but  believed 
the  signature  in  question  to  be  a  lawyer's  signature ;  that  one  Buchanan 
had  been  a  lawyer  at  Nuneaton,  but  he  had  heard  he  was  now  dead ; 
and  that  witness  did  not  know  the  handwriting  of  the  said  Buchanan. 
It  was  objected,  by  the  counsel  for  the  i^ppellant  parish,  that  secondary 
evidence  of  the  contents  of  the  indenture  of  apprenticeship  was  not 
admissible,  as  proof  had  not  been  given  of  the  alleged  attesting  wit- 
ness's handwriting.  The  court  overruled  the  objection  on  the  ground 
that  it  had  not  been  proved  that  there  had  been  an  attesting  witness. 
The  witness  thereupon  gave  parol  evidence  of  the  contents  of  the  in- 
denture ;  which  was  an  indenture  whereby  the  said  William  White  was 
apprenticed  to  the  said  Henry  Webb;  and  he  also  proved  residence 
and  service  in  Nuneaton  under  the  said  indenture.  The  witness,  upon 
general  cross-examination,  stated  that  he  believed  that  Buchanan  was 
attesting  witness  to  the  indenture;  that  witness  was  sure  Buchanan 
was  attesting  witness.  Upon  re-examination,  he  stated  that  his  reason 
for  believing  and  feeling  sure  that  Buchauan  was  attesting  witness,  was 
that  Buchanan  had  alwaj's  transacted  legal  business  for  his  father; 
that  witness  was  not  present  when  the  deed  was  executed.  The  coun- 
sel for  the  appellant  parish  hereupon  called  the  attention  of  the  court 
to  the  objection  made;  and  the  court,  being  of  opinion  that  Buchauan 
was  the  attesting  witness  to  the  deed,  decided  in  their  favor;  and,  there 
being  no  other  evidence  as  to  the  deed,  quashed  the  order,  but,  at  the 
request  of  the  respondent  parish,  subject  to  the  opinion  of  this  court* 
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If  this  court  shall  be  of  opiDion  that  secondary  evidence  of  the  con- 
tents of  the  said  indenture  of  apprenticeship  was  rightly  rejected,  the 
order  of  Sessions  is  to  be  confirmed  and  the  order  of  removal  is  to 
stand  quashed.  But,  if  this  court  shall  be  of  opinion  that  secondary 
evidence^  of  the  contents  of  the  said  indenture  was  wrongly  rejected, 
then  the  order  of  Sessions  is  to  be  quashed  and  the  order  of  removal  to 
be  confirmed. 

Joyce^  in  support  of  the  order  of  Sessions.  BoviU  and  Maxvoelly 
contra. 

WiGHTMAN,  J.  I  think  that  our  decision  on  the  case  now  stated  for 
us  will  not  touch  any  other  case.  It  is  not  necessary  to  determine 
whether  proof  of  the  handwriting  of  a  deceased  attesting  witness  to  a 
lost  instrument  is  indispensable;  for  in  this  case  the  very  evidence 
raising  the  objection  also  removes  it.  The  Sessions  on  the  evidence 
before  them  find  that  Buchanan  was  the  attesting  witness ;  they  have 
therefore  found  as  a  fact  the  identity  of  the  man  Buchanan,  who  is 
shown  to  be  dead,  and  the  attesting  witness  Buchanan.  The  pi-oof  of 
handwriting  can  be  required  for  no  object  except  to  establish  that  iden- 
tity* between  the  dead  man  and  the  witness,  which  in  this  case  is  found 
as  a  fact.  The  respondents  went  further,  and  proved  the  handwriting 
of  the  parties ;  but  without  that,  on  this  finding,  that  the  deceased  man 
was  the  attesting  witness  to  the  deed,  there  was  enough  to  admit  seo- 
ondarj'  evidence  of  its  contents. 

Erle,  J.  I  am  of  the  same  opinion,  and  on  the  same  reasons  as  my 
brother  Wightman,  which  in  my  opinion  go  the  full  length  of  establish- 
ing the  principle,  that  in  no  case  whatever  where  the  instrument  is  lost, 
and  the  attesting  witness  is  dead,  can  it  be  necessary  to  prove  his 
handwriting.  For,  if  the  evidence  establishes  that  there  is  a  subscrib- 
ing witness,  and  that  he  is  the  same  [person  who  is  proved  to  be  dead, 
the  case  is  brought  within  the  rule  laid  down  by  my  brother  Wightman, 
if  the  evidence  does  not  establish  the  identity  between  the  subscribing 
witness  and  the  dead  man,  it  is  a  case  of  an  attesting  witness  unknown, 
and  falls  within  a  difierent  rule.^  And  on  general  grounds  I  think  it 
would  be  injurious  if  we  were  to  decide  that,  when  there  was  evidence 
of  the  contents  of  a  lost  instrument,  and  that  it  was  executed  by  the 
parties,  the  evidence  was  to  be  rejected,  because  there  was  no  proof 
of  the  handwriting  of  a  deceased  subscribing  witness.  Such  a  decision 
would  be  contrary  to  the  tendenc}'  of  all  modern  decisions,  which  has 
been  to  admit  evidence. 

Crompton,  J.  I  wish  to  be  understood  to  give  ray  judgment  only 
on  the  particular  circumstances  of  this  case.  It  may  ver}*  well  happen, 
in  other  cases,  that  the  facts  may  be  such  as  to  show  that  the  party 
seeking  to  prove  the  destroyed  deed  might  have  it  in  his  power  to  pro- 
duce evidence  of  who  the  attesting  witness  was,  and  to  prove  his  hand- 
writing if  he  is  dead ;  and,  in  a  case  where  he  took  no  steps  to  do  this, 
I  think  the  decision  might  be  different  from  the  present.     Therefore, 

1  See  Keeling  v.  Ball,  Pea.  Ev.  App.  zzxii.  \anU^  747]. 

48 
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without  giving  any  opinion  on  tlie  general  role,  I  confine  my  decision 
to  saying  the  evidence  was  admissible  in  this  particular  case,  and  under 
these  special  circumstances.  I  agree  with  my  brother  Erie  that  Justice 
and  common-sense  are  in  favor  of  admitting  such  evidence. 

Order  of  Sessions  quashed.^ 


HALL  V.   PHELPS. 
Supreme  Court  of  Judicature  or  New  Tore.    1807. 

[Reported  8  Johns.  451.] 

In  error,  on  certiorari.  The  defendant  in  error  brought  an  action 
against  the  plaintiff  in  error,  in  the  court  below,  on  a  promissory  note, 
made  by  the  defendant  below,  to  which  there  was  a  subscribing  wit- 
ness. At  the  trial,  the  defendant  denied  that  he  had  given  the  note ; 
the  plaintiff  below  called  a  witness  to  prove  that  the  defendant  had 
confessed  that  he  executed  the  note  to  tlie  plaintiff.  Tbis  evidence 
was  objected  to  on  the  part  of  the  defendant,  on  the  ground  that  the 
subscribing  witness  ought  to  have  been  produced ;  or,  that  the  plaintiff 
must  show  that  he  had  endeavored  to  procure  his  attendance,  and 
that  he  was  not  to  be  found,  or  was  out  of  the  jurisdiction  of  the 
court.  The  justice  overniled  the  objection,  and  admitted  the  evidence 
of  the  defendant's  confession,  upon  which  a  judgment  was  rendered  for 
the  plaintiff. 
The  cause  was  submitted  to  the  court  without  argument 
Spekcer,  J.|  delivered  the  opinion  of  the  couii;.  The  judgment  be> 
low  is  supposed  to  be  erroneous,  because  the  justice  admitted  proof  of 
the  confession,  by  the  maker  of  the  note,  when  it  was  shown  to  him, 
that  he  had  given  it,  and  that  he  owed  the  money,  though  there  was  a 
subscribing  witness,  not  produced,  and  of  whom  no  such  account  was 

1  See  2  Tayl.  £▼.  (9th  ed. )  88.  1851,  1861.  <*  Fonnerly  a  rale  preyailed,  that  if  an 
insti-unient,  od  being  produced,  appeared  to  be  signed  by  subscribing  witnesses,  one  of 
them  at  least  should  be  called  to  prove  its  execution ;  but  this  rule,  after  having 
worked  gross  injustice  for  a  long  course  of  years,  was  at  length  abrogated  by  the  legis- 
lature. The  Common  Law  Procedure  Act  of  1854  (17  ft  18  V.,  a  125,  s.  26),  among 
other  enlightened  provisions,  contains  the  following  clause  :  '  It  shall  not  be  necessary 
to  prove  by  the  attesting  witness  any  instrument,  to  the  validity  of  which  attestation 
is  not  requisite ;  and  such  instrument  may  be  proved  by  admission  or  otherwise,  as  if 
there  had  been  no  attesting  witness  thereto.'  "  — 2  Tayl.  £v.  (8th  ed.)  s.  1839  ;  and  to 
the  same  effect,  t6.  9th  ed. 

To  a  considerable  extent  there  is  similar  legislation  in  this  country.  See  Chase's 
ed.  of  Stephen's  Dig.  £v.  (2d  ed.),  s.  69,  n.  3,  mentioning  New  York,  Rhode 
Island,  Michigan,  Maryland,  Illinois,  and  Pennsylvania,  as  having  adopted  similar 
statutes. 

In  Massachusetts,  by  Stat.  1897,  c.  887,  it  is  provided  that  "  It  shall  be  competent 
to  prove  the  signature  to  any  attested  instrument  or  writing,  except  a  will,  in  the  same 
manner  as  if  such  instniment  were  not  attested."  And  so,  by  statute,  in  Alabama. 
StamphiU  v.  Bollen,  25  So.  Rep.  928  (1899).  —  Ed. 
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given,  as  to  indaoo  a  presumption  that  be  was  oat  of  the  State  or 
dead. 

It  appears,  indeed,  to  be  a  technical  rule  in  the  English  courts,  not 
to  allow  the  confessions  of  the  party  to  be  evidence  of  the  execution  of 
sealed  instruments,  but  to  require  the  attendance  of  the  subscribing 
witness,  unless  it  appear  that  he  cannot  be  procured.  I  have  not  met 
with  any  adjudged  cases  before  the  Revolution,  in  which  this  rule  is 
laid  down,  and,  therefore,  think  we  are  at  liberty  to  decide  this  case  on 
principle,  and  on  the  analogy  it  bears  to  other  cases.  It  is  a  sound 
principle,  that  the  voluntary  confessions  of  a  party  are  the  highest  evi- 
dence, and  in  cases  affecting  life  and  personal  liberty  this  rule  is  ad- 
mitted and  daily  practised  upon.  It  is  another  principle  admitted  in 
the  case  of  Abbot  v.  Plumber  Doug.  216,  that  if  the  subscribing  wit- 
ness deny  the  execution  of  a  deed,  you  may  prove  it  aliunde.  From 
these  considerations,  that  we  are  unfettered  by  any  positive  adjudica- 
tion anterior  to  the  Revolution,  that  the  party's  own  confession  is  the 
highest  evidence,  and  that  3'on  may  contradict  the  subscribing  witness, 
I  think  it  results  that  an  instrument,  though  attested  by  a  subscribing 
witness,  may  be  proved  by  the  confession  of  the  part}'  who  gave  it. 
Allowing  evidence  of  confession  does  not  touch  upon  the  rule  that 
requires  the  best  evidence  of  which  the  nature  of  the  case  is  susceptible. 
That  rule  means  only  that  inferior  evidence  shall  not  be  given  when 
higher  evidence  is  in  the  possession  of  the  partj',  or  is  presumed  to  be 
within  his  power.  The  confession  of  a  part}*  that  he  gave  a  note,  or 
any  instrument,  precisely  identified,  is  as  high  proof  as  that  derived 
from  a  subscribing  witness.  The  notion  that  the  persons  who  attest 
an  instrument  are  agreed  upon  to  be  the  only  witnesses  to  prove  it,  is 
not  conformable  to  the  truth  of  transactions  of  this  kind,  and,  to  speak 
with  all  possible  delicacy,  is  an  absurdit3\  At  ^isi  Prius  for  some 
years  past  the  subscribing  witnesses  have  been  dispensed  with,  on 
proof  of  the  confession  of  the  party  who  gave  an  instrument.  To 
allow  such  evidence  is  highly  convenient,  and  produces  no  manner  of 
injury ;  nor  can  perjury  on  such  a  subject  be  apprehended.  We  are, 
therefore,  of  opinion  that  the  judgment  must  be  affirmed. 

Judgment  affivmed?" 


FOX  et  al.  v.  REIL  et  al. 
Supreme  Court  of  New  York.    1808. 

[Reported  8  Johns,  477.] 

This  was  an  action  of  debt,  on  a  bond,  to  which  there  was  a  plea  of 
non  est  factum.    At  the  trial  of  the  cause  at  the  Herkimer  circuit,  in 

1  Contra,  Bennett  v,  RobinBon's  AdmV,  8  Stew.  &  Porter,  227  (1838) ;  Russell  p. 
Walker,  78  Ala.  815  (1882) ,  Richm.,  etc.  R.  R.  Co.  v.  Jones,  92  Ala.  226  (1890).  — Ed. 
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June,  1808,  before  the  Chief  Justice,  the  plaintiff  offered  to  prove  that 
the  bond  had  been  shown  to  the  defendants  a  short  time  l>erore  the 
commencement  of  the  present  suit,  and  that  thej  then  confessed  that 
they  had  duly  executed  the  bond ;  but  this  evidence  was  objected  to, 
aud  overruled  by  the  Chief  Justice.  The  plaintiffs,  not  being  prepared 
to  prove  the  bond,  by  the  subscribing  witnesses,  or  to  account  for  their 
not  being  produced,  were  nonsuited. 

N,  Williamsy  for  the  plaintiff* 

Gold^  contra. 

Kent,  C.  J.,  delivered  the  opinion  of  the  oourt.  The  question  in  this 
case  is,  whether  proof  of  the  acknowledgment  by  the  defendants,  out  of 
court,  and  before  some  private  person,  that  they  had  executed  the  bond, 
is  good  proof  of  its  execution,  upon  the  issue  of  non  est  factum^  with- 
out producing  the  subscribing  witness,  or  in  any  manner  accounting 
for  Ills  absence. 

The  case  of  HaM  v.  Phdps  has  been  thought  to  have  decided  this 
question.     I  do  not  consider  it  in  that  light     That  case  arose  upon  a 
promissory  note,  and  this  is  upon  a  deed.     The  rules  of  evidence  may 
be  more  safely  relaxed  in  the  one  case  than  in  the  other.     The  parties 
may  go  into  an  inquiry  as  to  the  consideration  of  a  note  or  other  simple 
contract ;  but  a  deed  concludes  thera  from  such  an  inquir}'.    A  deed  is  an 
act  of  much  higher  force  aud  solemnity  in  the  law.    It  carries  with  it  in- 
ternal evidence  of  a  good  consideration.    A  bond  is  not  barred  by  the 
statute  of  limitations ;  it  has  priority  in  the  payment  of  debts  by  execu- 
tors or  administrators;  and,  indeed,  the  whole  real  property  of  the 
country  rests  upon  the  evidence  of  title  by  deed.     Some  observations 
which  were  made  when  the  opinion  of  tlie  court  was  delivered  in  the 
case  i*cferred  to  apply  to  deeds  as  well  as  to  simple  contracts ;  but  these 
observations  must  be  considered  as  made  by  way  of  illustration,  and 
not  as  immediately  applicable  to  the  case  before  the  court,  and  do  not, 
therefore,  preclude  a  further  discussion  of  this  question.     I  concurred 
in  that  decision  from  a  sense  of  the  great  inconvenience  of  the  English 
rule,  when  applied  to  commercial  paper,  which  circulates  with  equal 
facility  and  credit,  without  the  incumbrance  of  a  subscribing  witness, 
aud  because  I  did  not  recollect  a  case  in  which  the  application  of  the 
rule  requiring  the  subscribing  witness,  did  not  arise  upon  a  specialt}'.  We 
are  not,  therefore,  at  liberty  to  extend  that  decision  to  deeds,  and,  con- 
sequently, to  all  the  assurances  of  real  propert}*.    Here  we  are  certainly 
concluded  by  an  ancient  and  uniform  rule,  that  when  the  defendant  has 
not  acknowledged  his  deed  before  a  competent  public  officer,  or  has  not 
expressly  agreed  to  admit  it  in  evidence  upon  the  trial,  but  has  put 
himself  upon  his  plea  of  non  est  factum^  the  plaintiff  must  produce  the 
subscribing  witness,  and  give  the  defendant  the  benefit  of  an  investigation 
of  the  circumstances  attending  the  execution  of  the  deed.    It  may  be  of 
use,  for  a  moment,  to  examine  some  of  the  authorities  on  this  subject 

In  the  early  periods  of  the  English  law,  the  names  of  the  witnesses 
were  always  registered  in  the  body  of  the  deed.    They  were  selected 


SECT.   I.]  FOX  ET  AL.  V.  RKIL  BT  AL.  757 

from  the  best  men  in  the  neighborhood ;  and  if  the  deed  was  denied, 
the}'  formed  a  neoessarj  part  of  the  jury,  who  was  to  try  its  validity* 
This  rule  continued  until  the  statute  12  £dw.  II.  c.  2,  allowed  the  in* 
quest  to  be  taken,  without  any  of  the  witnesses  being  associated  with 
the  jury ;  but  they  were  still  to  be  summoned  as  usual.  ^'  It  is  agreed," 
saj's  the  statute,  *^  that  when  a  deed,  release,  acquittance,  or  other  writ- 
ing, is  denied  in  the  king's  court,  wherein  the  witnesses  be  named,  pro- 
cess shall  be  awarded  to  cause  such  witnesses  to  appear,  as  before  hath 
been  used."  The  practice  of  joining  the  witnesses  to  the  jury  continued 
throughout  the  reign  of  Edw.  III.,  and  Fortescue  (de  Laud,  Leg.  Ang, 
c.  82)  mentions  it  as  existing  in  the  reign  of  Henry  VI.  It  gradually 
fell  into  disuse,  and  ceased  about  the  time  of  Henry  Vlli.,  and  until  that 
period  the  process  to  bring  in  the  witnesses,  upon  the  denial  of  a  deed, 
continued,  of  which  numerous  instances  are  collected  from  the  Year 
Books  by  Brooke.     (Tit  Testmoignes,)  ^ 

When,  therefore,  the  ancient  law  required  the  witnesses  to  a  deed  to 
form  part  of  the  Jury,  and  continued  down  to  the  time  of  Henry  VIIL 
to  compel  them  to  come  in,  bj'  similar  process  as  that  awarded  for  the 
jury  (see  Reg.  Brev.  Jud.  60,  and  Thesaurus  Brevium,  88),  it  cannot  be 
supposed  that  the  notion  of  proving  a  deed,  by  the  confession  of  the 
party,  in  pais  was  ever  thought  of  or  admitted. 

Under  Henry  YI.  it  was  held  that  if  a  deed  be  acknowledged  and  en- 
rolled of  record,  the  party  was  estopped  to  plead  non  eat  factum  ;  but  the 
case  assigns  a  very  sufficient  reason  for  this,  because,  as  was  observed, 
upon  every  deed  enrolled  the  party  shall  be  examined,  and  the  deed 
shall  be  read  to  him  by  the  court,  and  it  is  not  to  be  supposed  that  the 
party  has  been  deceived  (Year  Book,  Hil.  9  Hen.  VI.  pi.  8). 

In  the  case  of  Bmartle  v.  Wiaiams,  1  Salk.  280,  the  Court  of  K.  B., 
after  debate,  went  perhaps  a  little  further,  and  held  that  the  acknowl- 
edgment of  a  deed  by  the  party  in  a  court  of  record,  or  before  a  master 
in  chancery  in  the  country,  was  good  evidence  of  the  execution  of  a 
deed,  and  such  an  acknowledgment  estopped  the  party  from  relying 
on  the  plea  of  non  est  factum.  In  the  subsequent  case  of  Dillon  v. 
Crawley^  12  Mod.  500,  the  Court  of  E.  B.  determined  that  an  indorse- 
ment upon  a  bond  made  by  the  obligor  under  his  hand  and  seal,  three 
years  after  the  date  of  the  bond,  and  in  which  indorsement  he  recited 
part  of  the  bond,  and  expressly  owned  it  to  be  his  deed,  was  evidence 
of  the  execution  of  the  deed.  But  upon  the  argument  of  this  case,  the 
counsel  for  the  defendant  referred  to  a  decision  where,  upon  non  est 
factum  pleaded  to  a  bond,  one  of  the  witnesses  did  not  appear,  and 
it  was  offered  to  be  proven  that  he  owned  it  his  bond,  but  this  was 

denied. 

I  have  not  met  with  any  case  where  the  absence  of  the  subscribing 
witness  was  not  accounted  for,  in  which  the  courts  have  allowed  in  evi- 
dence any  species  of  confession  by  the  party,  which  was  inferior  in  its 

1  Supra,  787.  —  Ed. 
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nature  and  less  solemn  in  its  form  than  that  in  the  instance  to  which  I 
have  alluded,  and  I  take  it  for  granted  that  there  is  no  such  case.  To 
admit  the  proof  in  the  case  l)efore  us  would  be  an  innoYStion  upon  an 
established  rule,  and  one  which  is  not  urged  upon  us  by  anj  strong 
considerations  of  public  policy. 

We  are,  accordingl}^  of  opinion,  that  the  motion  on  the  part  of  the 
plaintiff  must  be  denied.  Bide  rejtued.^ 

^  And  80  Hollenbiick  v.  Fleming,  6  Hill,  808  (1844). 

Ellis  9.  Smith,  10  Ga.  253  (1851).  Lanpkin,  J.:  ...  We  think  it  equally 
clear,  that  the  court  erred  in  holdii^  that  the  atteuting  witneeees  need  not  be  prodaoed. 
This  has  been  a  rule  from  the  earliest  times.  It  is  laid  down  in  Fortescne  de  Land. 
Leg.  Ang.  C.  82.  In  Rex  v.  Harringworth,  4  M.  &  S.  852,  Lord  Ellenborough  said 
that  the  role  was  as  **  fixed,  formal,  and  nntveraal  as  any  that  can  be  stated  in  a 
conrt  of  Jastice.**  And  while  he  admitted  in  the  same  case  (p.  854),  that  the  sub* 
scribing  witnesses  might  not  in  fact  be  the  best  witnesses,  and  that  others  might  know 
more  of  the  transaction  than  they,  still  as  they  were  the  "  plighted  '*  witnesses,  they 
mnst  be  prodaoed  on  the  trial.  The  knowledge  they  have  upon  the  subject  is  pre- 
sumed to  be  essential,  and  is  therefore  indisiieusable.  .  .  .  And  so  strictly  jias  this 
rule  been  observed,  that  it  has  been  held,  that  an  acknowledgment  by  the  obligor 
himself,  that  he  executed  the  deed,  or  even  the  admission  by  the  defendant  in  an 
answer  to  a  bill  filed  against  him  for  a  discoyery,  will  not  dispense  with  the  testimony 
of  the  subscribing  witnesses,  and  the  reason  assigned  is,  that  a  fact  may  be  known  to 
the  subscribing  witness,  not  within  the  knowledge  or  recollection  of  the  party  himself, 
and  that  he  is  entitled  to  avail  himself  of  all  the  knowledge  of  the  subscribing  witness 
relative  to  the  transaction.  .  .  .  And  the  rule  is  precisely  the  same,  whether  the 
acknowledgment  is  offered  as  evidence  against  the  party  himself  who  made  it,  or 
against  a  third  person ;  or  whether  it  is  the  foundation  of  the  action,  or  comes  in 
question  collaterally  as  a  part  of  the  evidence  in  the  case.  1  Dongl.  216  ;  2  East,  187 ; 
4  ibid.  58:  5  T.  B.  866 ;  7  ibid.  267  ;  4  Esp.  N.  P.  C.  80.  .  .  .  To  this  rule  there  an 
some  exceptions,  as,  1,  where  writings  are  thirty  years  old  ;  2,  where  the  adverse  party 
producing  the  writing  takes  an  interest  under  it ;  8,  where  the  attesting  witness  is  not 
to  be  had,  on  account  of  death,  incompetency  from  insanity  or  from  Infamy  of  char- 
acter, or  in  case  of  absence  in  a  foreign  country,  or  out  of  the  jnrisdiction  of  the  conrt 
But  it  is  not  pretended  that  this  case  fell  within  any  of  these  exceptions. 

In  Davis  v.  Alston,  61  Ga.  p.  227  (1878),  Jackson,  J.  (for  the  court),  said  :  "ft  is 
nrged  that  the  court  erred  in  admitting  in  evidence,  over  the  objection  of  plaintiff,  the 
contract  of  Davis  and  Reufroe,  touching  Davis'  purchase  of  Renfroe*s  land,  and  in 
giving  these  notes  in  payment  therefor.  Whilst  this  was  not  exactly  a  deed  to  the  land, 
yet  it  was  a  written  contract  therefor,  and  the  rule  of  law  applicable  to  deeds  may,  with 
propriety,  be  applied  thereto^  That  rule  is  old  and  inflexible,  and  it  is  that  the  at- 
testing witness  must  be  called.  It  is  ux>i;ed,  on  the  other  hand,  that  the  party  ad- 
milted  on  the  stand  that  the  paper  was  the  contract,  but  even  if  admitted  in  a  sworn- 
answer  to  a  bill  in  equity,  it  has  been  held  not  to  dispense  with  the  call  of  the  attest- 
ing witness.  In  the  case  of  Ellis  r.  Smith,  10  Ga.  253,  the  question  was  fully  con- 
sidered and  ruled  by  this  court,  and  we  know  of  nothing  that  has  OTerroled  that  case 
and  the  principle  there  annonnoed."  —  Ed. 
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BRI6HAM  t^.  PALMER 

SuFRSMB  Judicial  Court  of  Massacbusvttb.    1862. 

[Reported  3  Alien,  450.1] 

CoHTRACT  for  a  wagon  sold  and  deliyered. 

At  the  trial  in  the  Superior  Court,  the  plaintiff,  In  support  of  his  title 
to  the  wagon,  relied  on  three  mortgages  of  personal  property  to  him 
from  James  McKemell,  all  of  which  were  attested  by  a  witness  who 
was  admitted  to  be  in  a  neighboring  town  and  competent  The  defend- 
ant objected  to  proof  of  the  mortgages  except  by  the  attesting  witness ; 
but  Rockwell,  J.,  overruled  the  objection,  and  allowed  the  mortgagor 
to  testify  to  their  execution.  •  •  •  The  defendant  alleged  exceptions. 

W.  B.  Oak,  for  the  defendant  T.  H.  Sweet^er  and  W.  S.  Oardnerj 
for  the  plaintiff. 

HoAK,  J.  We  think  the  defendant's  exceptions  upon  two  points  are 
well  taken,  and  that  he  is  entitled  to  a  new  trial* 

1.  The  rule  that  the  execution  of  an  instrument  which  is  offered  in 
evidence  by  one  who  is  a  party  to  it  cannot  be  proved  without  calling 
the  attesting  witnesses,  where  they  are  living,  competent,  and  within 
reach  of  the  process  of  the  court,  is  a  fhndamental  rule  of  evidence  in 
this  Commonwealth,  long  ago  established  and  strictly  adhered  ta 
Whitaker  v.  Salisbury,  15  Pick.  534 ;  Somer  v.  WaUiSy  11  Mass.  309. 

In  The  King  v.  Marringtearthy  4  M.  &  S.  354,  Lord  EUenborough 
said  that  this  rule  '^  is  as  fixed,  formal,  and  universal  as  any  that  can 
be  stated  in  a  court  of  justice."  In  Abbot  v.  Plumhe,  1  Doug.  216, 
Lord  Mansfield  said  that  it  is  a  rule  which  '*  cannot  be  dispensed 
with."  In  Bamea  v.  Trompotoskyj  7  T.  R  265,  liOrd  Kenj'on  said : 
*'  We  ought  not  to  suffer  this  point  to  be  called  in  question ;  it  is  too 
clear  for  discussion." 

In  the  courts  of  New  York,  the  rule  has  not  been  treated  with  much 
respect,  though  adhered  to  in  the  case  of  deeds.  Henry  v.  Bishop, 
2  Wend.  575.  In  that  case  Chief  Justice  Savage  said  that  he  confessed 
the  rule  always  appeared  to  be  an  absurdity ;  but  that  it  had  been  so 
long  adhered  to  that  it  could  be  changed  only  by  legislative  enactment 
In  JBoUy,  Phdpsj  2  Johns.  451,  which  was  the  case  of  a  promissory 
note,  the  oonrt  discarded  the  rule  altogether,  and  Spencer,  J.,  said: 
*'  The  notion  that  the  persons  who  attest  an  instrument  are  agreed  upon 
to  be  the  only  witnesses  to  prove  it  is  not  conformable  to  the  truth  of 
transactions  of  this  kind,  and,  to  speak  with  all  possible  delicacy,  is  an 
absurdity."  But  in  P^ox  v.  Heil,  3  Johns.  477,  which  was  an  action 
upon  a  bond,  this  departure  fW>m  the  rule  was  limited  to  the  case  of 
contracts  not  under  seal ;  and  Chief  Justice  Kent,  in  delivering  the 
opinion  of  the  court,  says  that  he  concurred  in  the  decision  of  JBcUl  v. 
Phelps  from  a  sense  of  the  great  inconvenience  of  the  English  rule 
when  applied  to  commercial  paper,  and  questions  the  correctness  of  the 
general  remarks  of  Mr.  Jnstice  Spencer  in  that  case.    He  proceeds  to 

1  A  pftrt  of  the  esse  is  omitted. 
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show  that  by  the  early  law  of  England  the  witnesses  to  a  deed  formed 
a  necessary  part  of  the  jury  which  was  to  try  its  validity ;  that  this  was 
dispensed  with  by  the  St.  12  £dw.  II.  c.  2,  which  allowed  the  inquest 
to  be  taken  without  any  of  the  witnesses  being  associated  wilh  the 
jury;  but  that  they  were  still  to  be  summoned  as  usual  ^'It  is 
agreed/'  says  the  statute,  ''  that  when  a  deed,  release,  acquittance,  or 
other  writing  is  denied  in  the  king's  court,  wherein  the  witnesses  be 
named,  process  shall  be  awarded  to  cause  such  witnesses  to  appear,  as 
before  hath  been  used."  In  Shaver  v.  ^A/e,  16  Johns.  201,  the  case 
of  Ball  y.  Phdpa  is  spoken  of  as  relaxing  the  rule  only  in  respect  of 
negotiable  paper. 

The  best  reason  for  the  rule  is  said  by  Mr.  Greenleaf  to  be  that 
stated  by  Mr.  Justice  Le  Blanc  in  Call  v.  Dunning^  4  East,  54,  that  a 
fact  may  be  known  to  the  subscribing  witness,  not  within  the  knowledge 
or  recollection  of  the  obligor,  and  that  he  is  entitled  to  avail  himself 
of  all  the  knowledge  of  the  subscribing  witness  relative  to  the  transac* 
tion.  1  Greenl.  Ev.  s.  569.  But  a  reason  quite  as  much  relied  on 
seems  to  have  been  that  stated  by  Grose,  J.,  in  Barnes  v.  TVompowskyj 
that  '*  where  there  is  a  subscribing  witness,  the  parties  thereby  agree 
that  the  proof  of  their  handwriting  shall  be  made  through  that  me- 
dium." And  in  T?ie  King  v.  Barringwortky  Lord  Ellenborough 
says,  '*  Inasmuch  as  they  are  the  plighted  witnesses,  the  knowledge 
they  have  upon  the  subject  is  essential,  and,  if  it  can  be  procured,  must 
be  forthcoming."    4  M.  &  S.  854. 

The  counsel  for  the  plaintiff  have  argued  that  the  reasons  for  en- 
forcing the  rule  have  ceased  since  the  passage  of  the  statute  which 
allows  parties  in  a  suit  to  be  witnesses.  St.  1857,  c.  305.  But  it  was 
held  in  Call  v.  JJtunning,  4  East,  58,  that  the  admission  of  an  obligor, 
in  an  answer  to  a  bill  of  discovery,  that  he  executed  the  bond,  did  not 
dispense  with  the  production  of  an  attesting  witness.  And  in  Whyman 
V.  Garth,  20  Eng.  Law  &  Eq.  B.  859,  and  8  Exch.  808,  ...  the  court 
were  unanimous  in  the  opinion  that  it  had  not  •  .  .  This  decision  is  ' 
entirely  in  harmony  with  the  views  expressed  by  this  court  in  Betty  v. 
Cunningham,  1  Allen,  473 ;  and  the  ruling  of  the  court  below  upon 
this  point  was  erroneous.  Exertions  sitstained.^ 

In  Stebbins  V,  Duncan,  108  U.  S.  82  (1882),  in  an  action  of  eject- 
ment, —  on  exceptions,  in  affirming  a  judgment  of  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of  Illinois,  the  court 
(Woods,  J.)  said :  ''  Assuming,  for  the  present,  that  the  evidence  offered 
to  support  the  deed  fh>m  Dunbar  to  Prout  was  competent  and  properly 
admitted,  the  question  is  presented  whether  the  deed  itself,  thus  sup- 
ported, was  admissible.  We  are  of  opinion  that  it  was.  .  .  .  Having 
established  by  proof  the  fact  that  the  deed  had  existed  and  had  been 
destroyed,  and  that  the  copy  offered  in  evidence  was  a  copy  of  the 
original,  it  only  remained  to  prove  the  signing  and  sealing  of  the  deed 
by  the  grantor.    As  the  witnesses  to  the  deed  were  shown  to  be  dead, 

1  See  Kiimey  v.  Flinn,  2  R.  I.  819.  —  Ed. 
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the  method  pointed  out  by  law  to  establish  the  execution  of  the  deed 
was  by  proof  of  the  handwriting  of  the  witnesses  to  the  deed.  Clarke 
V.  Courtney  J  5  Pet  819 ;  Cooke  v.  Woodrowy  5  Cranch,  13.  And 
when  there  was  more  than  one  witness,  proof  of  the  handwriting  of  one 
was  sufficient  1  Greenleaf  on  Evidence,  sec.  575 ;  Adam  v.  KerSj 
1  B.  &  P.  360 ;  8  Preston  on  Abstracts  of  Title,  pp.  72,  73.  By  the 
depositions  of  Middleton  and  CoUard,  which  the  court  admitted  in 
evidence,  the  handwriting  of  Samuel  N.  Smallwood,  one  of  the  sub- 
scribing witnesses  of  the  deed,  was  fully  proven.  .  .  . 

'*  It  was  further  objected  to  the  admission  in  evidence  of  the  proof  re- 
lating to  the  deed  of  John  J.  Dunbar  to  Prout,  that,  as  the  testimony  to 
establish  its  execution  was  the  proof  of  the  handwriting  of  subscribing 
witnesses,  it  was  necessary  to  prove  the  identity  of  the  grantor  in  the 
deed ;  that  Is  to  say,  that  the  John  J.  Dunbar  by  whom  the  deed  pur- 
ported to  be  executed  was  the  same  John  J.  Dunbar  named  in  the  patent 
for  the  lands  in  controversy. 

*^  In  any  case,  slight  proof  of  identity  is  sufficient   Ifelaon  v.  WhittaH, 

1  B.  &  Aid.  19 ;  Warren  v.  Anderson^  8  Scott,  884 ;  1  Selwyn*s  N.  P. 
538,  n.  (7),  18th  ed.  But  the  proof  of  identity  in  this  case  was  ample. 
In  tracing  titles,  identity  of  names  \a  prima  facie  evidence  of  identity 
of  persons.  Brown  y.  Metz^  83  111.  839 ;  CiUes  y.  Lofius^  3  A.  K. 
Marsh.  202 ;    Gitt  y.   Watson,  18  Mo.  274 ;   Bather  v.  Donaldeon, 

2  Grant  (Pcnn.),  459 ;  Boffue  v.  Bigdow,  29  Vt  179 ;  Chamhlee  y. 
Tarbox,  27  Texas,  139.  See  also  SetceU  v.  Evans ^  4  Adol.  &  E.  626  ; 
Soden  v.  Ryde^  ib.  629.  There  was  no  evidence  that  more  than  one 
John  J.  Dunbar  lived  at  the  date  of  the  deed  in  Matthias  Gount}^  Vir- 
ginia,  which  the  deed  recites  was  the  residence  of  the  grantor,  nor  in 
the  District  of  Columbia,  where  the  deed  was  executed,  and  there  was 
no  other  proof  to  rebut  the  prima  fade  presumption  raised  by  the 
identity  of  names  in  the  patent  and  deed. 

''  But,  besides  the  identity  of  names  there  was  other  evidence  showing 
the  identity  of  persons.  The  patent  and  the  deed  bore  date  the  same 
day,  and  the  patent  was  recited  in  hoec  verba  in  the  deed.  These  cir- 
cumstances tend  strongly  to  show  that  the  party  by  whom  the  deed  was 
executed  must  have  had  possession  of  the  patent  The  deed  recites 
that  the  patent  was  delivered  to  the  grantor,  John  J.  Dunbar,  and  the 
affidavit  of  John  J.  Dunbar,  sworn  to  and  subscribed  on  January  7, 
1818,  before  Smallwood,  a  Justice  of  the  peace,  and  one  of  the  sub- 
scribing witnesses  to  the  deed,  whose  signature  to  the  Jurat  is  shown 
to  be  genuine,  to  the  effect  that  he  was  the  same  John  J.  Dunbar  to 
whom  the  patent  was  issued,  was  indorsed  upon  the  deed. 

*^  After  a  lapse  of  sixty-one  years,  this  evidence  is  not  only  admissible 
to  prove  the  identity  of  the  grantee  in  the  patent  with  the  grantor  in 
the  deed,  but  uncontradicted  is  conclusive.  We  are,  therefore,  of 
opinion  that  the  deed  fh>m  John  J.  Dunbar  to  William  Prout,  which 
formed  a  link  in  the  title  of  the  plaintiffs,  was  sufficiently  proven  and 
was  properl3'  admitted  in  evidence  by  the  Circuit  Court" 
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VALENTINE  et  al.  v.  PIPER. 
Supreme  Judicial  Court  of  MAflSACHirsBTTS.    1889. 

[Reported  22  Pick.  85.]  ^ 

This  was  a  writ  of  entry,  wherein  was  demanded  a  parcel  of  flats, 
below  Sea  Street  and  south  of  Summer  Street,  in  Boston.  The  demand- 
ants countexl  on  the  seisin  of  their  father,  Lawson  Valentine.  The 
cause  was  tried  upon  the  general  issue,  before  Wilde,  J. 

The  demandants  claimed  the  demanded  premises  as  appurtenant  to 
an  ancient  wharf,  formerly  called  Price's  and  more  recently  Valentine's 
wharf. 

To  show  their  title  to  the  demanded  premises,  the  demandants  pro- 
duced a  deed  executed  by  George  Sullivan  as  attorney  of  Andrew  Price, 
a  clerg}*man  in  England,  to  Lawson  Valentine,  and  a  power  of  attorney 
to  Sullivan,  purporting  to  have  been  executed  by  Price  in  England, 
attested  by  two  subscribing  witnesses ;  and  they  called  Samuel  A.  Eliot^ 
who  testified  that  he  had  corresponded  with  Price,  and  believed  the 
signature  to  be  his.  The  tenant  objected  to  the  proof  of  the  power  of 
attorney  upon  this  evidence  of  the  handwriting  of  Price,  but  Uie  judge 
admitted  it  This  instrument  empowered  the  attorney  to  sell  the  land, 
either  by  private  sale  or  by  auction,  and  to  dispose  of  the  proceeds 
according  to  the  future  instructions  of  the  constituent,  but  did  not  in 
express  terms  authorize  the  attorney  to  execute  a  deed.  ...  * 

Hubbard  and  C7.  P.  Curtis^  for  the  defendant. 

J.  Mason  and  JP.  Dexter^  contra. 

Shaw,  C.  J.,  delivered  the  opinion  of  the  court  The  present  case 
comes  before  the  court  upon  a  motion  of  the  defendant  to  set  aside  the 
verdict  and  grant  a  new  trial,  on  the  grounds  of  misdirection,  and  mis- 
take of  law  in  the  admission  of  evidence,  and  as  a  verdict  against 
evidence.  •  .  • 

The  first  exception  is  to  an  instrument  purporting  to  be  a  letter  of 
attorney  from  Andrew  Price  to  George  Sullivan.  Evidence  was  given, 
tending  to  show  that  Andrew  Price,  at  the  time  of  making  the  instru- 
ment, and  for  many  years  previous,  had  resided  in  England,  and  the 
instrument  purported  to  have  been  executed  there.  Under  these  cir- 
cumstances, secondary  evidence  was  offered  to  prove  the  execution  of 
the  instrument,  which  was  objected  to,  without  calling  the  attesting 
witnesses,  or  proving  that  they  were  not  within  the  Jurisdiction  of  the 
court,  but  the  objection  was  overruled,  and  the  secondary  evidence 
admitted.  And  the  court  are  of  opinion  that  this  was  correct  If 
the  instrument  was  apparently  executed  in  a  foreign  country,  we 
think  that  fact  raised  a  sufllcient  presumption  that  the  subscribing 
witnesses  were  not  within  the  Jurisdiction  of  the  court,  so  as  to 

^  A  part  of  the  case  is  omitted. 
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let  in  other  evidence  of  the  execution.  If  this  presamption  were  not 
admitted,  it  would  be  nearly  impossible  ever  to  offer  proof  of  the 
ezecation  of  such  an  instrament.  It  has  been  held,  that  where  a 
witness  appears  to  have  once  resided  within  the  Jurisdiction  of  the 
court,  an  inquiry,  made  at  the  place  of  his  former  residence,  and 
amongst  those  who  had  formerly  known  him,  and  not  finding  him,  or 
gaining  intelligence  of  him,  raises  a  presumption  that  he  is  dead  or 
beyond  the  jurisdiction  of  the  court  But  it  would  be  nearly  impos- 
sible to  prove  negativel}'  that  a  person  who  attested  a  deed  twenty 
years  ago  in  England,  is  not  now  within  the  State  of  Massachusetts ; 
there  is  no  medium  of  proof  by  which  such  a  negative  proposition  can 
be  established. 

2.  The  second  exception  was  to  the  nature  of  the  proof  offered  as 
secondary  evidence,  which  in  the  present  instance  was  the  testimony  of 
one  who  had  corresponded  with  the  constituent  in  the  letter  of  attorney, 
and  testified  to  his  belief  of  the  genuineness  of  the  handwriting. 

Different  rules  have  prevailed  on  this  subject ;  in  some  instances,  and 
this  we  believe  is  the  more  general  rule,  it  has  been  held  that  where  an 
instrument  under  seal,  and  commonly  requiring  attesting  witnesses,  is 
to  be  proved  by  secondary'  evidence,  the  handwriting  of  the  subscribing 
witnesses  is  to  be  proved  in  the  first  instance.  The  court  are  of 
opinion,  that  where  the  attesting  vritnesees  are  not  within  the  jurisdic- 
tion of  the  court,  proof  of  the  handwriting  of  the  party  is  a  species  of 
proof  which  has  often  been  admitted  in  this  Commonwealth  and  is 
more  direct  and  satisfactory*  than  that  of  the  handwriting  of  the  wit- 
nesses. The  court  are  therefore  of  opinion,  that  upon  a  cause  shown 
for  the  admission  of  secondary  evidence,  it  was  competent  in  the  first 
instanoe  to  offer  proof  of  the  handwriting  of  the  party  executing  the 
instrument  •  •  •  [Judgment  on  the  verdict.'} 


GELOTT  V.  GOODSPEED. 
ScPREXB  Judicial  Court  of  Massachusetts.    1851. 

[ReporUd  8  (huik.  411.] 

This  was  an  actbn  of  trespass  quare  dausum  firegit^  tried  in  the 
court  of  common  pleas,  before  Merrick,  J.,  to  whose  ruling  the  plaintiff 
excepted. 

T.  O.  Coffin^  for  the  plaintiff.    H.  O.  0.  CcHhy^  for  the  defendant. 

Dbwbt,  J.  The  deed,  upon  which  the  plaintiff  relied  in  aid  of  his 
title,  purported  to  be  attested  by  two  witnesses.  Although  a  deed  is 
valid  in  Massachusetts  without  any  attesting  witness,  yet  when  thus 
attested,  the  rules  of  law  require  that  the  deed  be  proved  by  the  sub- 
scribing  witnesses,  or  some  one  of  them,  unless  the  party  shows  a  legal 
excuse  for  not  producing  such  evidence.    If  the  witnesses  are  out  of  the 
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Common  wealth,  and  thus  beyond  the  control  of  the  ooart,  the  party  may 
properly  resort  to  other  evidence  to  prove  the  execution  of  the  deed. 

The  part}'  here  introduced  evidence  tending  to  show  that  both  the 
witnesses,  at  the  time  of  attesting  the  execution  of  the  deed,  resided  in 
the  State  of  Vermont,  and,  as  the  report  states,  proved  the  fact  to  the 
satisfaction  of  the  presiding  judge,  and  that  Charles  Scott,  one  of 
thorn,  still  continued  to  reside  there;  and,  as  to  the  other  witness, 
Charles  Goss,  it  is  stated  there  was  no  further  evidence ;  whereupon 
the  plaintiff,  having  been  allowed  to  prove  the  handwriting  of  said 
Charles  Goss,  further  offered  to  prove  the  handwriting  of  Uarvej- 
Stone,  the  grantor  in  the  deed,  but  the  court  rejected  this  evidence,  and 
ruled  that  the  deed  could  not  be  read  to  the  jury.  It  is  difficult  to 
ascertain  with  certainty  the  precise  ground  which  influenced  the  court 
in  excluding  the  proposed  proof  of  the  handwriting  of  the  party,  and 
refusing  to  permit  the  deed  to  be  read  to  the  jury.  Had  the  presiding 
judge  decided  that  the  plaintiff  had  not  shown  both  the  witnesses  to  be 
out  of  the  Commonwealth,  and  therefore  excluded  all  secondary  evi- 
dence, that  would  of  course  have  excluded  the  further  eyidence  offered, 
and  left  the  case  without  proof  of  the  execution  sufficient  to  authorize 
it  to  be  read  to  the  jury.  But  it  seems  impossible  to  consider  the  mat- 
ter in  that  light,  because  the  court  admitted  secondary  evidence  as  to  the 
handwriting  of  Charles  Goss,  which  could  only  have  been  admissible 
upon  tlie  hypothesis  that  the  absence  of  both  the  attesting  witnesses 
was  accounted  for,  inasmuch  as  if  either  was  within  the  process  of  the 
court,  he  must  be  called  before  any  secondary  could  be  introduced. 

Again  ;  in  looking  at  the  evidence,  we  must  suppose  the  court  found 
that  both  the  attesting  witnesses  were  resident  without  the  State. 
Both  were  so  at  the  time  of  the  execution  of  tlie  deed,  and  no  evidence 
given  that  there  bad  been  any  change  of  domicil  by  either. 

We  assume,  therefore,  that  the  case  was  one  properly  requiring  the 
admission  of  secondary  evidence.  Such  being  the  case,  the  only  further 
inquir}'  is,  what  amount  of  secondary  evidence  is  required  ?  Is  it  proof 
of  the  handwriting  of  all  the  subscribing  witnesses,  if  there  be  more 
than  one?  If  the  witnesses  were  within  the  Commonwealth,  proof  of 
the  execution  by  one  of  them  would  entitle  the  party  to  read  his  deed 
to  the  jury,  and  the  like  rule  applies  as  to  the  handwriting  where  both 
are  shown  to  be  oat  of  the  jurisdiction  of  the  court.  In  ordinary  cases, 
where  the  mere  formal  execution  is  the  subject  of  inquiry,  it  is  quite 
sufficient  to  produce  one  of  several  subscribing  witnesses ;  and  if  the 
secondary  evidence  is  admissible,  it  is  sufficient  to  prove  the  hand- 
writing of  one  of  the  attesting  witnesses,  it  being  always  necessary,  if 
there  be  more  than  one  attesting  witness,  that  the  absence  of  them  all 
should  be  satisfactorily  accounted  for,  in  order  to  let  in  the  secondary 
evidence.  1  Greenl.  £v.  ss.  574,  575 ;  Cunlife  v.  Sefton,  2  East,  183 ; 
Adam  v.  Kerr^  1  Bos.  &  Pul.  360 ;  Jackson  v.  £urCon,  11  Johns.  64 ; 
Dudley  v.  Sumner^  5  Mass.  438.^ 

We  perceive  no  reason,  assuming  that  a  proper  case  for  any  second- 
1  And  00  Cooper  v.  O'Brien,  98  Geo.  778  (1896).  —  Ed. 
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Bry  evidenoe  was  Bhown,  why  the  proof  of  the  handwriting  of  one 
witness  to  the  deed  was  not  quite  sufficient  to  authorize  reading  the 
deed  to  the  jury.  The  authorities  cited  by  the  counsel  for  the  defend* 
ant  do  not  contravene  this,  but  only  decide  that  all  the  subscribing  wit- 
nesses must  be  shown  to  be  out  of  the  reach  of  process,  before  proof  of 
the  handwriting  of  any  one  can  be  given. 

But  the  plaintiff  here  not  only  offered  proof  of  the  handwriting  of  one 
of  the  subscribing  witnesses,  but  also,  as  secondary  evidence,  offered 
proof  of  the  handwriting  of  the  grantor.  Under  our  practice,  this 
species  of  secondarj'  evidenoe  is  competent  when  the  attesting  witnesses 
are  not  witbin  the  jurisdiction  of  the  court  Vale?itine  v.  Pipe?;  22 
Pick.  85.  It  was  said  by  this  court  in  that  case,  that  this  species  of 
proof  is  more  direct  and  satisfactory  than  that  of  the  handwriting  of 
the  witnesses,  and  that  a  cause  being  shown  for  the  admission  of  second- 
ary' evidence,  it  is  competent,  in  the  fii*st  instance,  to  offer  proof  of 
the  handwriting  of  the  party  executing  the  deed. 

The  ruling  of  the  court  of  common  pleas  upon  this  point  was  there- 
fore erroneous^  and  for  this  cause  a  new  trial  must  be  had.^ 


NEWSOM  V.  LUSTER  et  oL 
Supreme  Court  of  Illinois.     1851. 

[ReporUd  13  III.  175.]  « 

This  was  an  action  of  trespass  quare  clauaum  fregit^  brought  by 
the  defendants  in  error  against  the  plaintiff  in  error.  The  defendants 
pleaded,  1st,  not  guilty  ;  2d,  statute  of  limitations ;  8d,  Liberum  tene- 
mentum.  Plaintiff  replied  by  similiter  to  1st,  and  traversing  th^  2d 
and  dd  pleas.  On  the  trial  .  .  .  the  plaintiffs  next  offered  to  read  in 
evidence  a  deed,  not  acknowledged,  from  Bogue  to  McCandless  and 
Emerson,  by  pi-oving  the  handwriting  of  Bogue,  and  accounting  for 
the  absence  of  William  Doty,  the  subscribing  witness ;  on  which  two 
points  the  plaintiffs  proved  as  follows :  b}*  James  L.  Hill,  that  he  lived 
in  Cincinnati  in  the  summer  of  1832,  and  knew  a  Mr.  McCandless,  but 
thinks  he  was  doing  business  under  the  name  of  McCandless  &  Co. ; 
can't  say  his  name  was  James ;  don't  recollect  of  knowing  Henry 
Emerson ;  that  he  also  knew  a  roan  in  Cincinnati  at  the  same  time  by 
name  of  William  Dot}*,  but  could  not  swear  to  his  handwriting,  and 
could  not  say  that  the  handwriting  of  the  subscribing  witness  to  the 
deed  was  that  of  William  Doty ;  that  he  knows  no  man  in  this  State 
by  name  of  Doty ;  heard  of  one  in  Wisconsin.  The  plaintiff  then 
proved,  by  Thomas  Moffett,  that  he  was  well  acquainted  with  Vincent 

1  In  fFhiie  ▼.  W^ood,  8  Cash.  413,  it  was  held  enough  to  call  one  of  two  witnesses 
to  a  deed,  when  both  were  present.    Compare  Ruaaell  y.  Coffin,  8  Pick.  p.  150.  — £d. 
*  A  part  of  the  case  is  omitted* 
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A.  Bogue ;  that  he  was  engaged  in  running  a  steamboat  in  sammer  of 
1832 ;  that  he  was  not  in  Springfield  during  any  part  of  said  summer ; 
and  that  he  knows  he  was  in  Cincinnati  during  said  summer,  the  earlier 
part  he  thinks,  but  oould  not  swear  it  was  in  June ;  that  he  was  well 
acquainted  with  the  handwriting  of  said  Bogue ;  that  the  signature  to 
said  deed  is  genuine,  and  that,  in  fact,  the  whole  deed  is  in  the  hand- 
writing of  said  Bogue ;  and  the  said  Moffett  further  testified,  that  he 
never  knew  any  man  by  the  name  of  William  Doty  living  in  Sangamon 
County  or  in  this  State.  And  thereupon  the  Court  admitted  said  deed 
to  be  read  in  evidence  to  the  jury ;  to  which  decision  the  defendant,  by 
his  counsel,  excepted  at  the  time ;  and  on  the  admission  thereof,  it  was 
stipulated  by  the  plaintiffs  that,  if  a  verdict  should  be  rendered  for 
them,  and  the  Court  should  be  satisfied  on  reflection  that  the  deed  from 
Bogue  as  aforesaid  was  improperly  admitted,  that  then  a  judgment 
should  be  entered  for  the  defendant  And  after  the  rendition  of  the  ver- 
dict for  the  plaintiffs,  the  defendant  moved  the  Court  for  a  new  trial,  or 
in  pursuance  of  said  stipulation  for  a  judgment  in  behalf  of  said  defend- 
ant, on  the  ground  that  said  deed  from  Bogue  to  McCandless  and 
£mer8on  was  improperly  admitted  to  go  to  the  jury ;  and  the  Court 
then  and  there  refused  said  motion  for  a  new  trial,  and  refused  to  let 
judgment  be  entered  for  defendant ;  to  which  decisions  of  the  Court  the 
defendant  then  and  there  excepted.  .  •  . 

This  cause  was  heard  before  Davis,  J.,  at  August  term,  1851,  of  the 
Sangamon  Circuit  Court. 

Stitart  d>  Edwards^  for  plaintiff  in  error ;  8.  T.  Logan  and  E.  B. 
Eismdon,  for  defendants  in  error. 

Trumbull,  J.  .  .  .  The  next  point  in  the  case  relates  to  the  proof 
of  the  execution  of  the  deed  from  Bogue  to  McCandless  and  Emerson. 

This  deed  was  not  acknowledged,  but  was  admitted  in  evidence  upon 
proof  of  the  handwriting  of  the  gi*antor,  the  absence  of  the  subscrib- 
ing witness  being  first  accounted  for,  and  some  evidence  introduced 
tending  to  show  that  his  handwriting  could  not  be  proved. 

The  evidence  sufficiently  showed  that  the  subscribing  witness  to  the 
execution  of  the  deed  was  not  within  the  reach  of  the  process  of  the 
Court ;  and  in  such  case,  this  Court  has  expressly*  decided  that  it  is 
unnecessar}'  to  produce  the  subscribing  witness  at  the  trial  Wiletf  v. 
£ean,  1  Gilm.  305. 

It  is,  however,  objected  that,  in  the  absence  of  the  subscribing  wit- 
ness, the  next  best  evidence  is  proof  of  his  handwriting,  and  that  it 
was  improper  to  admit  the  deed  in  evidence  upon  proof  of  the  hand- 
writing of  the  grantor  alone.  Admitting  this  to  be  the  general  rule,  — 
and,  we  tliink,  a  sufficient  reason  was  shown  in  this  case  for  failing  to 
prove  the  handwriting  of  the  subscribing  witness,  —  it  is  laid  down  in 
1  Phillips  on  Evidence,  475,  that  ^'  if,  after  diligent  inquiry,  nothing 
can  be  heard  of  the  subscribing  witness,  so  that  he  can  neither  be  pro- 
duced himself,  nor  his  handwriting  proved  ;  in  these  cases,  the  execu- 
tion may  be  proved  by  proving  the  handwriting  of  the  party  to  the 
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deed ;"  and  in  PeOetrean  v.  Jackson^  11  Wend.  123,  it  is  said :  <'  The 
same  diligence  should  be  exacted  in  endeavoring  to  prove  the  hand, 
writing  that  is  required  in  the  endeavor  to  find  and  procure  the  per« 
sonal  attendance  of  the  witness,  at  least,  before  the  third  degree  of 
evidence  is  admitted^  —  to  wit,  the  handwriting  of  the  part}'/' 

In  the  case  of  Clarke  v.  JSaunderson^  3  Binne}',  192,  it  was  held  to 
be  a  sufiScient  reason  for  failing  to  prove  the  handwriting  of  a  subscrib- 
ing witness,  that  search  had  been  made  without  effect  for  some  person 
who  could  prove  that  fact  in  the  county,  in  Pennsylvania,  where>he 
had  formerly  resided,  but  without  any  effoit  to  procure  such  evidence 
from  Baltimore,  where  she  subsequently  lived ;  and  the  obligation  was 
admitted  in  evidence  upon  proof  of  the  handwriting  of  the  obligor. 

The  case  of  McPherson  v.  Rathboney  11  Wend.  97,  decides  ''  that  if 
the  handwriting  of  the  subscribing  witness  cannot  be  proved,  after 
proper  diligence  has  been  used  for  that  purpose,  the  party  must  then 
resort  to  the  same  testimony  as  if  there  had  been  no  subscribing 
witness.'* 

In  the  case  of  Woodman  y.  Segar^  25  Maine,  90,  the  Court  admitted 
a  deed  in  evidence  upon  proof  of  the  handwriting  of  the  grantor,  it 
being  shown  that  Uie  subscribing  witnesses  did  not  reside  in  the  State, 
and  it  not  appearing  affirmatively  that  there  was  any  one  in  the  State 
who  could  prove  their  handwriting. 

Tested  bj*  these  authorities,  a  sufficient  excuse  was  shown  for  the 
failure  to  prove  the  handwriting  of  the  subscribing  witness  to  the  deed 
from  Bogue  to  McCandless  and  Emerson. 

The  evidence  showed,  prima  fade^  at  least,  that  the  deed  was  exe- 
cuted and  witnessed  in  Cincinnati,  Ohio,  in  1882 ;  and  a  witness  who 
lived  at  Cincinnati  at  that  time  states,  that  he  knew  a  man  then  residing 
there  whose  name  was  William  Doty,  —  that  of  the  subscribing  witness ; 
but  he  could  not  say  that  the  handwriting  of  the  subscribing  witness  to 
the  deed  was  that  of  William  Dot}'.  It  was  further  proved  that  no 
man  b}*  the  name  of  William  Doty  had  ever  been  known  to  the  witnesses 
in  the  State  of  Illinois. 

Upon  the  principle  settled  by  the  cases  of  PeUetrean  v.  Jackson^ 
Clarke  v.  Saunderson,  and  Woodman  v.  Segar,  it  was  clearly  unneces- 
sar}*  to  go  to  Cincinnati  in  search  of  evidence  to  prove  the  handwriting 
of  the  subscribing  witness.  To  have  made  such  a  requirement  would 
have  been  exacting  greater  diligence  to  prove  the  handwriting  of  the 
subscribing  witness  than  to  procure  his  personal  attendance,  which  is 
not  to  be  required.  The  subscribing  witness  had  never  resided  in  this 
State,  and  how  was  his  handwriting  to  be  proved  here?  Where  should 
a  party  b^n  to  hunt  up  the  evidence  to  prove  in  this  State  the  hand- 
writiiig  of  a  person  who  resided  in  Cincinnati  some  twenty  jears  ago, 
and  who,  so  far  as  is  known,  had  never  been  in  Illinois?  The  thing 
is  almost  impossible,  and  it  would  be  b}*  the  merest  accident  if  such  a 
person  could  be  found  in  hunting  the  State  over.  It  would  be  a  fruit- 
less effort  to  attempt  to  prove  negatively  that  there  was  not  evidence 
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to  be  found  within  the  Jurisdiction  of  the  handwriting  of  an  attesting 
witness  who,  it  appears,  was  never  witliin  the  State.  The  law  will  not 
exact  so  unreasonable  a  thing.  All  that  can  be  required  in  any  case 
is,  that  reasonable  diligence  should  be  used  to  procure  evidence  of  the 
handwriting  of  the  subscribing  witness  ;  and,  under  the  peculiar  circum- 
stances of  this  case,  such  diligence  was  shown  b\'  the  evidence  offered. 

This  branch  of  the  case  has  thus  far  been  considered  upon  the  as- 
sumption that,  in  the  absence  of  the  attesting  witness,  the  next  best 
evidence  of  the  execution  of  a  deed  is  proof  of  the  handwriting  of  such 
witness,  and  such  is  the  rule  established  by  very  many  authorities. 

Why  proof  of  the  handwriting  of  a  subscribing  witness  should  be 
better  evidence  of  the  execution  of  an  instrument  than  that  of  the 
obligor,  is  not  very  apparent,  and  the  attempts  to  give  a  reason  have 
not,  in  m}'  judgment,  been  very  satisfactory.  Senator  Tracj*,  in  the 
case  of  Jackson  v.  WaUdron^  13  Wend.  197,  gives  as  reasons  for  the 
rule,  that  a  person  runs  a  greater  risk  '^  in  forging  the  signature  of 
both  witness  and  party  than  of  the  partj*  alone,"  and  '^  that,  in  the  suit 
on  the  obligation,  the  pei*son  whose  name  was  forged  as  the  subscrib- 
ing witness  would  be  a  comi>etent  witness  to  prove  the  forger}'  of  his 
signature ;  while  a  party  might  be  compelled  to  sit  silently  bj^  as  I 
have  myself  witnessed,  and  see  an  instrument,  to  which  he  was  an 
utter  stranger,  proved  by  evidence  of  his  handwriting  to  have  been  ex- 
ecuted by  him."  No  one  can  doubt  that  proof  of  the  handwriting  of 
both  the  subscribing  witness  and  party  would  be  more  satisfactory  than 
that  of  either  one ;  but  this  is  a  begging  of  the  question,  which  is  not 
whether  a  person  would  incur  greater  risk  in  forging  the  signature  of  both 
witness  and  party  than  of  the  party  alone ;  but  the  instrument,  accord- 
ing to  most  of  the  authorities,  and  such  seems  to  be  the  rule  in  New 
York,  is  to  be  admitted  in  evidence  upon  proof  of  the  handwriting  of 
the  witness  alone ;  and  surely  a  person  would  incur  no  greater  risk  in 
forging  his  signature  than  that  of  the  party. 

The  other  reason  assigned  by  Senator  Trac}'  is  cquall}'  unsatisfac- 
tor}'.  It  is  onl}'  in  cases  where  the  subscribing  witness  cannot  be  had 
that  proof  of  the  handwriting  of  either  witness  or  party  is  allowed. 
How,  then,  is  it  possible  for  a  subscribing  witness  to  be  present  to 
prove  the  forgery  of  his  name  to  the  genuineness  of  which  a  witness  is 
testifying? 

Another  reason  given  for  the  rule  is,  that  the  witnesses  who  subscribe 
at  the  time  of  the  execution,  are  agreed  u|)on  by  the  parties  to  be  the 
only  witnesses  to  prove  it,  which,  in  the  language  of  the  Supreme 
Court  of  New  York,  in  the  case  of  HaU  v.  Phelps^  2  Johns.  451,  "  is 
not  conformable  to  the  truth  of  transactions  of  this  kind,  and,  to  speak 
with  all  possible  delicacy,  is  an  absurd  it}'."  Again  the  same  Court, 
in  the  case  of  Henry  v.  Bishop^  2  Wend.  575,  after  quoting  the  fore- 
going paragraph  from  2  Johns.  sa3's :  ^^  This  remark  is  perfectl}*  right, 
not  onl}'  as  regards  notes,  but  instruments  under  seal ;  but  the  old  rule 
has  been  adhered  to  by  this  Court  in  regard  to  sealed  instruments." 
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So  in  Pennsylvania,  although  the  old  rule  has  been  adopted,  yet  it 
was  agreed  by  the  whole  Court  that  proof  of  the  handwriting  of  the 
party  was  more  satisfactory  than  that  of  the  subscribing  witness.  8 
Bin.  195;  10  S.  &  W.  199. 

In  Geoi^ia,  also,  where  proof  of  the  handwriting  of  the  subscribing 
witness  is  required,  the  Court,  after  admitting  that  proof  of  the  hand- 
writing of  the  party  executing  the  instrument  is  better  evidence  of  the 
execution,  make  this  remark:  '^Hitherto,  however,  a  technical  and 
artificial  rule  has  prevailed  over  right  reason  in  relation  to  this  subject" 
WcUts  V.  £ilbum,  7  Georgia,  358. 

No  Court  in  this  country,  so  far  as  I  have  examined,  has  expressed 
itself  satisfied  with  the  rule  which  makes  proof  of  the  handwriting  of 
the  attesting  witness  better  evidence  than  that  of  the  party,  though 
several  have  felt  constrained  by  the  force  of  authorities  to  adopt  it. 

The  authorities  upon  this  question  are  not,  however,  all  on  one  side* 
A  number  of  as  respectable  courts  as  any  in  the  Union  have  held,  that 
when  the  subscribing  witnesses  to  a  deed  are  not  within  the  jurisdiction 
of  the  Court,  proof  of  the  handwriting  of  the  party  is  sufficient  to* 
authorize  it  to  be  read  in  evidence.  Such  have  been  the  decisions  in 
Maine,  Massachusetts,  Kentucky,  and  Alabama.  25  Maine,  90 ;  JTb- 
mer  v.  Wallis,  11  Mass.  811 ;  Valentine  v.  Piper ^  22  Pick.  85 ;  Scut- 
ney  v.  OoertoUy  4  Bibb,  445 ;  Yocum  v.  Barnes^  8  B.  Monroe,  496 ; 
Mardis  v.  Shackelford,  4  Ala.  503 ;  Cox  v.  Davis,  17  Ala.  717. 

In  New  York,  as  has  been  alraady  shown,  the  old  rule  has  been 
repudiated,  except  as  to  instruments  under  seal. 

Greenleaf,  in  the  first  volume  of  his  work  on  Evidence,  s.  575,  after 
stating  that  in  ceii;ain  cases  an  instrument  may  be  admitted  in  evi- 
dence upon  the  proof  of  the  handwriting  of  the  subscribing  witness, 
adds,  ^'The  instrument  may  also  in  such  cases  be  read  upon  proof  of 
the  handwriting  of  the  obligor  or  party  by  whom  it  was  executed." 

In  this  State  the  question  has  now  arisen  for  the  first  time ;  and  in 
determining  it  I  have  no  hesitation  in  holding  that  proof  of  the  hand- 
writing of  the  grantor  to  a  deed  furnishes  altogether  more  satisfactory 
evidence  of  its  execution  than  would  proof  of  the  handwriting  of  the 
subscribing  witness.  When  the  attesting  witness  cannot  be  had,  the 
law  requires  the  next  best  evidence,  which  means  the  next  best  evi- 
dence of  those  facts  to  which  the  attesting  witness,  if  present,  would 
be  called  upon  to  testify ;  that  is,  not  merely  that  he  signed  the  paper 
as  a  witness,  but  that  the  party  executed  the  instrument  It  is  difficult 
to  account  for  the  signature  of  a  party  to  a  writing  which  he  did  not 
execute ;  but  it  is  easy  to  imagine  how  a  forged  instmment  might  be 
established  against  him,  when  it  is  only  necessary  to  procure  the  name 
of  a  person  as  a  subscribing  witness  to  such  an  instrument,  and  then 
establish  it  by  proof  of  the  handwriting  of  the  witness. 

As  a  general  rule,  therefore,  whenever  the  subscribing  witnesses  to 
an  instrument  are  beyond  the  jurisdiction  of  the  court,  its  execution 
may  be  proved  by  proof  of  the  handwriting  of  the  grantor  or  obligor. 

49 
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This  rule  does  not,  of  ooorse,  apply  to  instraments  which  the  law  re- 
quires to  be  attested  by  witnesses.  In  such  cases  evidence  of  the 
handwriting  of  both  party  and  witness  would  be  requisite.  •  •  . 

JudgmeiU  affirmed} 


CURTIS  V.  BELKNAP. 
SupBBHB  Court  of  Vermont.    1849. 

[Reported  21  Vu  433.*] 

AssuicpsiT.  The  plaintiff  alleged,  in  the  third  count  of  his  dec- 
laration, that,  on  the  seventh  of  December,  1846,  he  agreed  with 
Thompson  &  Kent,  by  contract  in  writing,  that  he  would  deliver  all  the 
stone  required  for  certain  woi^  upon  the  Vermont  Central  Railroad, 
they  fhmishing  and  loading  the  stone  and  paying  him  a  price  agreed 
upon  for  each  cubic  yard,  •—  the  engineer  to  estimate,  from  time  to 
time,  the  amount  drawn,  and  payments  to  be  made  accordingly ;  that 
afterwards,  on  the  seventeenth  of  February,  1847,  Thompson  &  Kent 
having  failed  to  perform  their  part  of  the  agreement,  the  defendant,  in 
consideration  that  the  plaintiff  would  continue  to  draw  the  stone  ao- 
cording  to  the  contract,  promised  that  he  would  pay  the  plaintiff,  accord- 
ing to  the  prices  named  in  the  contract,  for  all  that  he  should  thereafter 
draw;  that  the  plaintiff,  relying  upon  this  promise,  did  continue  to 
draw  the  stone ;  but  that  the  defendant  refused  to  pay  him  therefor. 
In  his  fourth  count  the  plaintiff  alleged  the  making  of  the  contract 
with  Thompson  &  Kent,  referring  to  the  third  count  for  its  terms,  and 
further  alleged,  that  on  the  third  of  February,  1847,  Thompson  &  Kent 
having  failed  to  perform  upon  their  part,  the  defendant,  in  considera- 
tion that  the  plaintiff  would  continue  to  draw  the  stone,  promised  to 
perform  the  stipulations  in  the  contract  on  the  part  of  Thompson  & 
Kent  to  be  performed ;  that  the  plaintiff  accordingly,  on  the  eighth  of 
February,  1847,  relying  upon  the  defendant's  promise,  was  ready,  with 
his  teams  and  men,  to  draw  the  stone ;  but  that  the  defendant  did  not 
furnish  and  load  the  stone,  as  by  his  promise,  he  was  bound  to  do ; 
whereby  the  plaintiff  lost  the  time  of  his  teams  and  men,  and  the  ex- 
pense of  keeping  them,  for  three  weeks.  Plea,  the  general  issue,  and 
trial  by  Jury,  December  Term,  1848,  Redfield,  J. ,  presiding.  On  trial 
the  plaintiff,  to  prove  the  execution  of  the  contract  between  himself 
and  Thompson  &  Kent,  called  the  said  Thompson  as  a  witness ;  but,  it 
appearing  that  there  was  a  subscribing  witness*  to  the  contract^  the  de- 
fendant objected,  that  the  execution  of  the  contract  could  only  be 
proved  by  the  testimony  of  such  witness.  The  objection  was  overruled 
by  the  court.  .  .  . 

Verdict  for  plaintifll    Exceptions  by  defendant.  •  •  • 

^  Hartford,  etc.  Ins.  Go.  v.  Gray,  80  111.  28.  —  Ed. 
*  A  part  of  the  case  is  omitted. 
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C  W.  Prentiss  and  -K  Carpenter,  for  defendant.  X.  B,  Vilas,  for 
plaintiff. 

By  the  Coubt.  The  objection  made  in  this  case  to  proving  the  exe- 
cution of  the  contract  between  the  plaintiff  and  Thompson  <&  Kent  is 
one  that  has  been  many  times  held  by  this  court  to  be  ill-founded.  The 
contract  was  only  incidental!}'  in  question  hei*e.  The  parties  to  this  con- 
tract had  never  constituted  the  subscribing  witness  to  that  contract  the 
exclusive  witness  of  their  contract  Nor  could  it  be  well  argued,  that 
the  subscribing  witness  to  any  contract  could  ordinarily  know  more  about 
the  contract  than  the  parties.  It  seems  to  involve  an  absurdity*,  that 
the  parties  should  not  know  all  about  their  own  contract  But  In  Or- 
leans County,  ten  years  since,  it  was  held,  that,  where  the  execution  of 
a  lease  came  incidentally  in  question  in  a  suit  between  other  parties 
than  the  lessor  and  lessee,  its  execution  might  be  shown  by  the  lessor, 
notwithstanding  it  had  a  subscribing  witness*  So,  also,  in  Rutland 
Ck>nnty,  where  one,  by  indorsement,  guaranteed  the  payment  of  a 
promissory  note,  which  had  a  subscribing  witness,  it  was  held  not 
necessary  to  call  the  subscribing  witness,  the  promisor  himself  being 
offered.  So,  also,  in  Essex  County,  it  was  held,  that  the  obligor  of  a 
bond,  given  by  a  land  tax-collector,  might  prove  the  bond,  although  it 
were  witnessed.  .  .  .  Judgment  affirmed.^ 

1  And  so  Rand  v.  Dodge,  17  N.  H.  34S ;  Com.  n.  Castles,  9  Gray,  121  ;  Skinner  v. 
Brigham,  126  Kass.  132 ;  Wood  v.  Oalrill,  50  S.  W.  Rep.  1070  ;  I  Greenl.  £r.  (16th 
•d.)  8.  578  ». 

In  Sammeronr  v.  Felker,  102  Ga.  854  (1807)>  tiie  suit  was  to  enforce  a  dis- 
tress for  rent.  The  plaintiff  ofllered  as  evidence  of  the  oontract  an  attested  document 
which  was  in  form  a  promissorj  note,  for  the  payment  of  money  by  instalments,  being 
the  consideration  of  certain  land,  containing  a  provision  that  on  failure  to  pay  the  first 
instalment  the  maker  should  beeorae  liable  for  rent  for  the  land  at  the  option  of  the 
payee.  An  olijection  that  the  note  bad  not  been  proved  by  the  subscribing  witness 
wa&oveiTuled  below.  In  reversing  this  judgment,  the  court  (Little,  J.)  said :  "Our 
Civil  Code,  §  5244,  lays  down  as  a  rule,  that  the  subscribing  witness  must  be  produced 
In  all  cases  except  the  following:  first,  ancient  writings  ;  second,  when  witness  cannot 
be  produced ;  third,  office  bonds  ;  fourth,  if  the  paper  is  only  incidentally  or  collater- 
ally material  to  the  case  ;  fifth,  if  the  party  executing  testifies  to  its  execution.  Being 
neither  an  ancient  writing  nor  an  office  bond,  the  plaintiff  in  error  not  having  tdiBtified 
to  its  execution,  there  being,  as  appears  from  the  record,  no  effort  to  procure  the  testi* 
mony  of  the  subscribing  witnesa  nor  in  any  way  account  for  him,  the  sole  question  to 
determine  is,  whether  the  paper  is  only  incidentally  or  collaterally  material  to  the  case. 
We  hare  endeavored  to  show  it  was  not  the  foundation  of  the  action,  and  thus  admis- 
sible under  another  principle.  Civil  Code,  §  5069.  If  the  paper  is  only  *'  incidentally 
or  collaterally  material  to  the  ease,"  the  subscribing  witness  need  not  be  produced. 
Collateral  facts  are  those  which  are  not  directly  involved  or  connected  with  tlie  princi- 
pal issue  or  matter  in  dispute.  R.  &  L.  Law  Diet.  We  take  this  provision  of  the 
code  to  mean  that  where  such  facts  which  yet  have  sufficient  bearing  on  the  case  to  be 
admitted  nnder  the  rules  of  evidence  are  offered  and  are  in  writing,  then  because  they 
are  oollateial  and  incidental,  and  becanse  they  are  not  directly  involved,  the  writing 
may  go  in  without  proof  et  execution  by  the  subscribing  witness.  The  writing  desig- 
nated as  the  promissory  note  contained  the  oontrad  of  rent  between  the  parties,  and 
when  the  counter-affidavit  pnt  that  contract  in  issue,  the  plaintiff  sought  by  his  writ- 
ing to  establish  it.    Being  in  writing,  it  was  the  highest  and  best  evidence  of  the 
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DEMONBBEUN  et  al.  v.  WALKER  et  oL 
Supreme  Court  of  Tenkrssee.    1874. 

{Reported  i  Baxter^  199.^  ] 

Appeal  from  the  Circuit  Court    James  E.  Rioe,  Judge. 

James  L.  Watts^fox  Walker.    James  M.  QuarleSf  for  Demonbreun. 

Deaderick,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  case  of  devxaavit  vel  non,  in  which  the  will  was  established 
by  the  verdict  of  a  jury,  and  the  Judgment  of  the  Circuit  Court  of 
Robertson  Count}'. 

It  is  now  hero  insisted  that  this  Judgment  should  be  reversed  for  sev* 
eral  alleged  errors  committed  in  the  progress  of  the  trial. 

I.  Because  plaintiffs  below  were  allowed  to  read  as  evidence  before 
the  Jury  a  paper  purporting  to  have  been  executed  by  testator  as  a  will 
anterior  to  the  date  <of  the  will  in  contest.  This  paper  bears  date  in 
1856  ;  the  will  in  controversy  is  dated  the  15th  Maj^,  1868. 

After  the  proof  by  the  subscribing  witnesses  to  the  will  in  contest,  of 
its  execution  in  their  presence,  the  plaintiffs  rested  their  case. 

Defendants  then  introduced  evidence  of  the  declarations  of  testator 
tending  to  show  his  purpose  to  make  a  will  different  in  its  provisions 
from  that  in  contest. 

To  rebute  this,  plaintiffs  introduced  the  paper  executed  as  a  wUl  in 
1856.  The  objection  taken  was  that  it  was  not  sufficiently  proven  to 
allow  its  introduction.  This  paper  purports  to  have  been  signed  by 
testator,  and  witnessed  by  A.  T.  Shaw  and  T.  H.  Beazley. 

R.  G.  Glover  stated  that  about  two  yeara  before  the  execution  of  the 
will  in  contest,  which  was  left  by  testator  in  his  custody,  the  testator 
told  him  he  had  a  will  in  Dr.  Bowman's  hands  which  did  not  suit  him, 
and  he  intended  to  get  it  to  make  some  changes  in  it ;  that  he  was  not 
well  acquainted  with  the  handwriting  of  testator,  but  had  seen  him 
write,  and  that  the  testator's  signature  looked  like  his  handwriting,  and 
to  the  best  of  his  knowledge  it  was  his  handwriting.  Upon  this  evi- 
dence the  paper  was  allowed  to  be  read  to  the  Jury. 

fact  It  could  be  scarcely  said,  when  the  issue  on  trial  was  whether  the  defendant  owed 
the  plaintiff  anything  for  rent,  that  the  writing  which  contained  the  contract  was  only 
incidentally  or  collaterally  material.  It  was  directly  and  poeitively  material ;  and 
while  not  declared  on,  nor  the  cause  of  action,  it  was  the  direct  evidence  affording  the 
right  of  recovery,  and  being  so,  and  it  having  a  subscribing  witness  to  attest  the  exe* 
cution  by  the  defendant,  and  it  not  being  the  foundation  of  the  suit,  it  was,  we  thiuk, 
inadmissible  in  the  absence  of  testimony  by  the  defendant  that  he  executed  it.  Sec* 
tion  6245  of  the  Civil  Code  seems  to  provide  for  all  contingencies  when  such  witness 
cannot  be  produced  ;  but  in  all  cases  where  the  witness  can  be  produced  and  sworn, 
it  is  necessary  that  the  party  desiring  to  use  the  paper  shall  procure  his  attendance ; 
otherwise  he  must  proceed  as  is  provided  in  the  aubsequent  section  of  the  code.  WiU 
liams  V.  Rawlins,  10  Ga.  491  ;  Baker  v,  Massengale,  88  Oa.  137 ;  Hudson  v,  Puett,  88 
Ga.  341 ;  Gianonne  v.  Fleetwood  &  Co.,  98  Ga.  491."  —  Ed. 
^  A  part  of  the  case  is  omitted. 
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The  objection  taken  to  the  reading  of  the  paper  was  twofold.  Ist. 
The  witness  did  not  show  that  he  was  sufficiently'  acquainted  with  tes- 
tator's handwriting  to  make  him  competent  to  testify.  2d.  That  the 
paper,  having  the  form  of  a  will,  could  be  proved  onlj  by  the  character 
and  quantum  of  evidence  required  by  law  to  establish  a  will.  And 
there  being  no  proof  to  account  for  the  absence  of  the  attesting  wit- 
nesses, pi*oof  of  the  handwriting  of  testator  alone  was  not  sufficient. 

After  the  paper  was  read  to  the  jury,  the  handwriting  of  testator  was 
proved  by  two  other  witnesses,  and  there  is  no  evidence  to  the  con- 
trary in  the  record. 

The  witness  Glover  testified  that  he  had  seen  testator  write,  and  such 
a  witness  is  competent  to  declare  his  belief  as  to  the  genuineness  of  the 
writing,  even  if  he  had  seen  the  party  write  but  once.  1  Greenl.  on 
Ev.  s.  557.  Such  evidence  may  be  light,  but  the  jury  will  be  permitted 
to  weigh  it  Ibid.  It  would  have  been  more  regular  and  proper  to 
have  required  the  evidence  of  the  other  two  witnesses  to  the  handwrit- 
ing before  the  paper  was  read  than  afterwards,  but  this  of  itself  would 
not  constitute  reversible  error,  it  being  a  question  of  the  order  in  which 
proof  shall  be  produced  rather  than  one  of  its  competency. 

The  paper  was  [not]  introduced  for  the  purpose  of  establishing  it  as 
the  will  of  the  party  executing  it.  A  different  paper  writing  of  a  sub- 
sequent date  had  been  propounded  for  that  purpose,  and  was  the  mat- 
ter in  contest  in  this  suit.  The  object  was  to  show,  by  the  written 
declarations  of  testator,  his  intentions  as  to  the  disposition  of  his  prop- 
erty. Both  sides  had  given  his  verbal  declarations  of  intention  in 
regard  to  his  propert}^  and  we  see  no  reason  why  the  expression  of 
such  intentions  in  writing  might  not  also  be  proved.  And  for  this  pur- 
pose it  is  not  necessary  that  the  ihstmment  containing  such  declara^ 
tions  of  intention,  although  it  be  clothed  in  the  language  and  forms  of  a 
testamentary  act,  should  be  proved  by  all  the  evidence,  and  in  the  mode 
required  to  establish  a  will. 

The  general  rule  in  respect  to  the  proof  of  private  witnesses  [writings] 
undoubtedly  is,  that  where  there  are  attesting  witnesses  to  the  execution 
of  an  instrument,  thej'  ought  to  be  called  at  the  trial  to  prove  it. 

And  it  has  been  held  that  the  rule  is  the  same  whether  the  instru- 
ment in  question  is  the  foundation  of  the  action  or  is  introduced  col- 
laterally as  part  of  the  evidence  in  the  cause.     2  Phil,  on  Ev.  469. 

But  we  do  not  perceive  the  reason  or  necessity  of  this  strictness  of 
proof  where  the  execution  of  the  instrument  comes  incidentally  in  ques- 
tion in  the  course  of  the  trial,  in  a  case  like  the  present  And  Mr. 
Greenleaf  lays  down,  as  an  exception  to  the  general  rule  requiring  that 
the  attesting  witnesses  shall  be  produced  or  accounted  for,  the  case 
where  the  execution  of  the  instrument  is  not  directly  but  incidentally  in 
issue.  1  Greenl.  on  Ev.  s.  573  b.  It  is  not  offered  to  be  proved  or  es- 
tablished as  a  will,  but  simply  as  a  declaration,  of  that  date,  of  testator. 
And  for  such  purpose  proof  of  his  handwriting  alone  is  sufficient.  .  .  • 

[Judgmefit  reversed  on  another  ground,^ 
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HARLAN  €t  al.  v.  HOWABD  et  al. 

Court  of  Appeals  of  Kemtuckt.    1881. 

IReporied  79  JTy.  378.^] 

JcDGx  Harris  delivered  the  opinion  of  the  court 

.  .  .  The  agent  of  appellants,  who  claim  to  be  Harlan's  heirs,  placed 
several  tenants  in  possession  of  portions  of  the  Keith  patent,  lying  in 
the  county  of  Lewis,  and  settled  himself  on  Montgomery  Creek,  in  that 
county,  within  the  boundary  of  the  patent,  claiming  the  whole  of  it 
for  the  appellants.  Upon  the  trial,  thej-  offered  to  read  a  paper,  pur- 
porting to  be  a  deed  from  Keith  to  appellants'  supposed  ancestor,  bear- 
ing date  October  24,  1794,  in  evidence  as  an  ancient  document. 

The  appellees  objected,  and  it  was  shown  by  the  evidence  that  this 
paper  was  seen  by  the  witnesses  as  early  as  1851,  the  year  in  which  it 
was  recorded  in  the  clerks'  offices  of  Greenup  and  Lewis  counties,  in 
which  the  Keith  patent,  a  continuous  body  of  land,  lies,  being  parti}'  in 
one  and  partly  in  the  other  county.  The  same  paper  was  seen  sevend 
times  thereafter  in  the  suit  of  Harlan^s  Heirs  v.  Seaton's  Heirs^  and 
in  the  possession  of  appellants'  attorne3*s. 

After  this  testimony  was  heard,  the  court  refused  to  allow  appellants 
to  read  the  paper  as  evidence,  and  they  excepted. 

It  is  contended  by  appellees  that  evidence  of  possession  must  ac- 
company ancient  documents  to  render  them  admissible  evidence. 

While  it  is  true  in  the  cases  cited  of  Thruston^  etc.  v.  Masterson^ 
etc.^  9  Dana,  233,  Winston  v.  Owathmey*s  Heirs^  8  B.  Mon.  20,  and 
Coolies  Heirs  v.  Totten's  Heirs,  6  Dana,  109,  in  which  deeds  were  ad- 
mitted in  evidence  as  ancient  documents,  there  was  more  or  less  evi- 
debce  of  possession ;  yet  we  do  not  understand  that  the  admissibility 
of  such  evidence  depends  upon  testimony  of  accompanying  possession 
of  the  lands  claimed  to  be  embraced  bj*  the  deed.  But  where  such  in- 
struments are  over  thirty  years  old,  unblemished  by  any  alterations, 
and  are  produced  by  those  whose  custody*  affords  a  reasonable  pre- 
sumption of  their  genuineness,  they  are  said  to  prove  themselves,  the 
witnesses  of  the  fact  of  execution  being  presumed  to  be  dead. 

It  has  been  settled  by  the  weight  of  authority  that  ancient  deeds  of 
conveyance  of  real  estate  are  admissible  without  first  requiring  the 
party  offering  them  to  show  acts  of  possession  over  the  lands  embraced 
by  them.  For  until  the  court  is  made  acquainted  with  the  tenor  of  the 
instrument,  the  natural  order  of  introducing  the  evidence  would  be 
reversed  by  requiring  proof  of  corresponding  possession*. 

The  genuineness  of  such  instruments  msiy  be  shown  by  other  facts 
as  well  as  that  of  possession.  And  when  proof  of  possession  cannot 
be  had,  it  is  within  the  very  essence  of  the  rule  to  admit  the  instro- 

1 A  part  of  the  case  is  omitted. 
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ment  where  no  evidence  justifying  suspicion  of  its  genuineness  is 
shown,  and  it  is  found  in  the  custody  of  those  legally  entitled  to  it 

These  principles  are  laid  down  and  sustained  by  potent  reasons  in 
JBeioitt  V.  Cocky  7  Wend.  373 ;  Jackson  d.  Wilkins  v.  Lamhy  7  Gowen, 
431 ;   Barr  v.   Oratz^  4  Wheat. ;   Jackson  d.  Lewis  v.    Larovoay^ 

8  Johns.  Cas.  283 ;  Wilson  v.  Betts,  4  Denio,  201 ;  McKevaie  v.  Frazier, 

9  Vesey;  5  Cowen,  223;  and  in  sections  21,  141,  144,  and  570  of 
Greenleafs  Evidence,  Vol.  I. 

But  we  must  be  understood  as  applying  these  rules  solely  to  the 
admissibility  of  the  deed  as  evidence,  and  not  to  the  weight  of  the  evi- 
dence it  affords.  The  strength  and  credibility  of  the.  evidence  belong 
to  the  province  of  the  Jury,  as  they  may,  even  after  the  deed  shall  be 
admitted,  be  convinced  of  its  want  of  genuineness  ttom  other  evidence 
that  may  come  in  during  the  progress  of  the  tnal.  This  deed  certainly 
was  competent  evidence,  and  the  court  erred  in  excluding  it  from  the 
Jury.  .  .  •  Wherefore,  the  Judgment  is  reversed  and  cause  remanded, 
with  directions  to  grant  appellants  a  new  trial,  and  for  further  proper 
proceedings.^ 

1  And  so  as  to  an  ancient  receipt,  Calmore  v.  Medlenka,  44  S.  W.  Rep.  676  (1898). 

In  Gardner  et  aZ.  v.  Grannia,  67  Ga.  p.  554,  Bleckley,  J.  (for  the  court),  said: 
"The  foarth,  fifth,  and  sixth  grounds  of  the  motion  for  new  trial  make  the  question 
whether  there  was  evidence  enough,  and  of  the  right  kind,  to  admit  the  disputed  deed 
in  evidence  as  an  ancient  document.  The  deed,  if  genuine,  was  leas  than  thirty  years 
old  when  the  action  was  hrought,  but  was  past  that  age  at  the  time  of  trial.  The  com« 
petency  of  evidence  depends,  as  a  gneral  rule,  on  the  state  of  things  at  the  time  it  is 
offered  and  received.  A  court  does  not  usually  say,  this  was  not  evidence  heretofore 
and  therefore  cannot  come  in  now,  or,  this  was  admissible  once  and  therefore  is  admis- 
sible still.  A  witness  once  incompetent  may  become  competent;  a  document  not 
well  authenticated  may  be  better  authenticated;  a  particular  fact,  in  one  state  of  cii^> 
cumstances,  may  be  no  evidence,  and  in  another  and  later  state,  the  best  of  evidence. 
At  the  time  of  trial,  the  deed  was  old  enough  to  testify  for  itself,  and  not  until  then 
did  it  come  forward  to  make  its  testimony  heard.  Till  fit  to  speak,  it  was  silent  It 
came  ftom  the  proper  custody,  and  was  fair  on  its  face.  The  handvrriting  of  one  of 
the  sabflcribing  witnesses  was  pioved  ;  that  is,  his  attesting  signature  was  shown,  pre- 
sumptively, to  be  genoine.  There  was,  on  the  deed  itself,  a  defective  probate  by  that 
witness,  or  purporting  to  be  by  him.  On  the  deed,  too,  was  an  entry  of  recording, 
dated  more  than  thirty  years  before  the  trial,  and  both  written  and  signed  by  the 
clerk  who  was  in  office  at  the  time  the  entry  bore  date.  True,  the  other  subscribing 
witness  was  alive  and  accessible  ;  in  fact,  was  examined  by  the  adverse  party  in  opposi- 
tion to  the  deed.  But  was  it  necessary  to  call  her  to  prove  the  deed,  in  addition  to, 
or  in  place  of,  the  corroborated  evidence  adduced  ?  Because  one  of  the  subscribing 
witnesses  to  an  ancient  deed  can  be  produced,  or  ia  present,  must  he  be  examined  ? 
Must  he  be  examined,  though  the  deed  be  ancient,  and  though  it  be  known  that  his 
testimony  will  tend  to  overthrow,  rather  than  to  establish  it  ?  There  seems  to  be  some 
authority  to  the  contrary.  Code,  section  8S87;  8  Phil.  £v.,  Cowen  &  Hill,  note  937, 
p.  1356  ;  ibid.,  note  910,  p.  1896.  What  a  subscribing  witness  testifies  may  be  con- 
tradicted. 18  Georgia  Reports,  40,  850.  The  point  was  urged  that  actual  possession 
of  the  land  at  some  time  under,  or  in  pursuance  of,  the  deed,  woqld  be  necessary  to 
admit  the  writing  as  an  ancient  document  That  might  be  so  if  the  good  appearance, 
the  date,  and  the  custody  of  the  paper  were  all.  But  in  this  case  there  was  more  ; 
there  waa  satisfactory  evidence  that  the  deed  actually  existed  and  had  passed  through 
the  clerk's  office  more  than  thirty  years  before  the  tiki,  and  there  was  some  evidence. 
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6BAGG   V.  LEARNED. 
Supreme  Judicial  Court  of  Massachusetts.    1872. 

[Reported  109  Mass.  167.] 

Writ  of  entry  to  recover  land  in  Brighton.  At  the  trial  in  this 
court,  before  Wells,  J.,  the  tenant  offered  in  evidence  an  office  copy 
of  an  instrument  purporting  to  be  a  deed  of  the  demanded  premises 
from  the  demandant  to  one  Millar ;  and  it  was  proved  that  the  original 
never  was  in  the  tenant's  possession.  This  document,  which,  if  duly 
delivered,  was  a  valid  deed,  ended  thus:  ^^In  witness  whereof,  I  have 
hereunto  put  my  hand  and  seal  this  daj',  March  the  twenty-fifbh,  in 
the  3'ear  of  our  Lord  one  thousand  eight  hundred  and  forty-seven. 
Samuel  Gragg.    [Seal.]     In  presence  of  F.  Hilliard." 

It  purported  to  be  duly  acknowledged,  and  bore  a  certificate  that  it 
bad  been  recorded.  The  demandant  objected  to  the  admission  of  the 
instrument  without  Airther  evidence  of  its  delivery  than  what  appeared 
upon  its  face.  But  the  judge  admitted  it,  and  instructed  the  jury  that 
the}'  would  be  authorized  to  infer  a  delivery  from  the  facts  in  regard  to 
the  instrument  which  thus  appeared  on  the  record.  The  jury  returned 
a  verdict  for  the  tenant,  and  the  demandant  alleged  exceptions. 

«/*.  W,  Hudson  and  F.  E.  Bryanty  for  the  demandant  TT.  W. 
Warren,  for  the  tenant 

Gray,  J.  By  the  law  of  this  Commonwealth,  a  copy  from  the  regis- 
try of  a  deed  not  made  to  either  party  to  the  action,  or  presumed  to 
be  in  the  custody  of  either,  is  sufficient  evidence  of  the  execution  and 
contents  of  the  conveyance,  without  calling  the  subscribing  witnesses 
or  offering  any  other  proof.  Eaton  v.  OampbeUy  7  Pick.  10 ;  Samuels 
V.  BorrowsccUe^  104  Mass.  207,  209  ;  StockweU  v.  SiUoway^  105  Mass. 
517.  The  dictum  of  Chief  Justice  Shaw  in  Powers  v.  JRussell,  13  Pick. 
69,  75  (upon  which  the  demandant  relies),  that  this  rule  is  founded  on 
the  ^' presumption  of  law,  arising  from  the  common  attestation  of  the 
witnesses,  in  their  certificate,  that  it  was  signed,  sealed,  and  delivered," 
is  at  variance  with  the  statement  of  the  reason  of  the  rule  by  Chief 
Justice  Shaw  himself  in  Stetson  v.  SuUivan,  2  Cush.  494,  498,  and  by 
other  judges  before  and  since,  which  is,  that  our  statutes  allow  no  deed 


SQch  as  the  handwritiDg  of  an  attesting  witness,  tending  to  show  actaal  execution. 
Besides,  it  appeared  that  there  was  no  adverse  possesnion  at  the  date  of  the  deed,  nor 
for  nineteen  years  thereafter.  The  following  authorities  may  be  consulted  on  this 
question:  1  Kelly,  661  ;  8  Geoi^a  Reports,  201  (3);  12  ibid.  267;  18  ibid.  528  ;  28 
ibid.  406 ;  29  ibid.  865  ;  31  ibid.  693  ;  88  ibid.  565  ;  43  ibid.  846  to  852  ;  49  ibid. 
166 ;  8  Phil.  Ey.,  Cowen  &  Hill's  Notes,  pp.  1310  to  1316,  note  903.  The  admission 
of  the  deed  in  evidence  would  not  be  decisive  of  its  genuineness.  The  jury  might 
atill,  viewing  it  in  the  light  of  all  the  facts,  think  it  not  genuine,  and  find  acooidingly." 
And  so  Renter  v.  Stuckart,  181  111.  529. 

If  the  ancient  deed  was  executed  by  attorney  the  authority  of  the  attorney  will  be 
assumed.  O'Doiinell  v.  Johns,  76  Tex.  862  ;  Renter  v.  Stuckart,  ybi  supra.  See  U.  S. 
V,  Chavez,  176  U.  S.  609  ;  contra,  In  re  Airey,  [1897]  1  Ch.  164.  —  Ed. 
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to  be  recorded  until  it  has  been  acknowledged  by  the  grantor,  or  proved 
by  subscribing  witnesses  before  a  magistrate.  Hathaway  v.  Spooner 
9  Pick.  23,  26  ;  Ward  v.  FuLkr,  15  Pick.  185,  188 ;  TTiacher  v.  JPhin- 
ney,  7  Allen,  146, 149.  It  was  decided  in  Dole  v.  Thurlowy  12  Met. 
157,  in  which  also  the  opinion  was  delivered  bj  Chief  Justice  Shaw, 
that  it  was  not  essential  to  the  validity  of  a  deed  that  it  should  have 
any  subscribing  witnesses ;  and  in  Thacher  v.  Phinney,  already  cited, 
that  a  registry  copy^  offered  by  the  demandant,  of  a  deed  to  the  ten- 
ant's grantor,  was  sufficient  evidence  of  the  conveyance  thereby  made, 
although  it  disclosed  the  fact  that  the  deed  had  no  subscribing  wit- 
nesses. In  none  of  the  cases  in  which  such  a  copy  has  been  admitted 
in  evidence  has  it  been  suggested  that  any  further  proof  of  delivery 
was  necessary,  when  it  did  not  appear  that  the  deed  had  remained  in 
the  possession  of  the  register  or  had  been  delivered  back  to  the  grantor. 
It  follows  that  in  the  present  case  the  copy  from  the  registry  was  rightly 
admitted  as  prima  facie  evidence  of  the  delivery  as  well  as  of  the 
execution  of  the  deed.  Mcceptiana  overruled^ 

As  to  the  subject  of  this  section,  see  Steph.  Dig.  Et.  (Chase's  2d  ecL)  arts.  66-69 
(indiisiye)  and  notes;  1  GreenL  £y.  ss.  569-675.  —  En. 


Note, 
alterations. 


Thb  roles  relating  to  alterations  in  writings  are  not  properly  parts  of  the  law  of 
evidence.  This  is  evidently  so  as  regards  those  declaring  their  effect  npon  the  validity 
of  instraments.  1  OreenL  Evid.  8.  565.  As  to  the  alleged  rules  of  presumption 
and  the  rules  as  to  the  "  burden  of  proof"  (in  whatever  sense  that  phrase  may  be  used)^ 
in  trying  to  fix  a  date  for  a  given  alteration,  these  also  are  to  be  clftssed  with  other  rules 
of  the  same  sort  already  dealt  with  at  an  earlier  page. 

The  subject  is  full  of  ambiguity  and  confusion.  The  phrase  "alterations"  is 
sometimes  used  only  for  material  alterations,  and  sometimes  for  all  alterations ;  some* 
times  only  for  alterations  made  after  the  execution  of  an  instrument,  and  sometimes 
for  those  made  before  execution,  as  welL    When  a  presumption  as  to  the  time  of 

1  Supra,  78S,  789.  Compare  Samueb  «.  Borrowscale,  104  Mass.  207,  and  Com.  v. 
Emery,  infra,  788.  In  Ward  v.  Fuller,  15  Pick.  p.  187  (1884),  Morton,  J.  (for  the 
court),  said :  "  Where  the  party  relying  upon  a  deed  of  conveyance  is  the  grantee,  or 
person  who  is  entitled  to  the  possession  of  it,  he  must  produce  the  original,  or  lay  a 
foundation  in  the  usual  manner  for  the  introduction  of  secondary  evidence.  But  where 
any  other  penon  has  occasion  to  introduce  deeds  in  support  of  his  title,  he  has  a  right 
to  use  office  copies,  and  of  course  is  excused  from  proof  of  their  execution.  Eaton 
V.  Campbell,  7  Pick.  12 ;  Scanlan  v.  Wright,  IS  Pick.  528.  ...  As  by  our  statute 
deeds  cannot  be  recorded  until  they  have  been  acknowledged  before  a  competent  mag- 
iBtrate,  the  registry  is  evidence  of  their  authenticity,  and  where  copies  may  be  admitted 
no  other  proof  of  execution  need  be  produced."  And  so  Ludlow  v.  Warshing,  80 
N.  T.  520 ;  Webber  v,  Stratton,  89  Me.  879 ;  infra,  790  n. ;  Flynn  v.  Sullivan,  91 
Me.  855;  In  re  SUter,  4  Manning  &  Cook,  Bnkcy.  Rep.  118,  124-126  ;  s.  c.  76  L.  T. 
Bep.  529 ;  Cooper  v.  O'Brien,  98  Ga.  778,  776.  —  Eo. 
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the  alteration  ia  spoken  of,  it  is  often  foi)gottea  that  this  aaaaueB  tiie  abaeaoe  of 
any  evidence  whatever  on  the  anbject,  or  of  any  which  will  support  &  decision ; 
and  that,  in  reality,  there  often  exists  on  the  face  of  the  document  evidence  of  weight 
which  is  not  observed.  An  unsatisfactoiy  doctrine  that  when  a  will  has  been  altered, 
and  the  time  of  the  alteration  cannot  be  ascertained,  effect  shall  be  given  to  the  text 
in  its  original  form,  so  far  as  this  can  be  ascertained,  is  called  a  rule  of  presumption 
that  the  alteration  was  made  after  execution.  And  while  sometimes  three  different 
rales  for  deeds,  wills,  and  commercial  paper  are  laid  down  in  England,  e,g,  in 
Steph.  Dig.  Evid.  art.  89,  the  authorities  for  the  difference  there  are  in  a  very  un- 
satisfactory state  ;  while  in  this  country  these  differences  are  often  shifted  about  or 
not  observed ;  and,  in  some  cases,  it  is  wholly  denied  that  there  are  any  differences  at 
all  as  between  different  classes  of  documents,  and  one  common  mle  is  Isid  down  for  all 
cases,  as  in  a  sensible  passage  in  1  Qreenl.  Evid.  (ISth  ed.)  s.  664. 

See  Johnson  v.  Duke  of  Marlborough,  2  Stark.  813  ;  Cooper  v.  Bockett,  4  Notes  of 
Cases,  685;  Knight  «•  Clemeuts,  8  A.  &  £.  215 ;  Simmons  v.  Rudall,  1  Sim.  N.  s.  115; 
Doe  d.  Tatum  v,  Catomore,  16  Q.  B.  745  ;  Williams  t.  Ashton,  1  Johns,  k  Hem.  115 ; 
Doe  d.  Shallcross  v.  Palmer,  16  Q.  B.  747 ;  Goods  of  Cadge,  L.  R  1  P.  ft  D.  648  ;  Hills  v. 
Barnes,  11  N.  H.  896;  Wilde  v,  Armsby,  6  Cnsh.  814 ;  Ely  v.  Ely,  6  Oray,  489  ;  Hunt 
V.  Gray,  86  N.  J.  Law,  227 ;  Comstock  v.  Smith,  26  Mich.  806 ;  Grossman  v.  Cross- 
man,  96  N.  Y.  146 ;  Wikoff's  Appeal,  15  Pa.  St.  281.  Most  of  these  cases  may  be 
found  in  the  first  edition  of  the  present  work.  —  Ed. 


SECTION  11. 
proof  of  the  g0ktbnt8. 

Note. 

The  rule  that  if  one  would  prove  the  contents  of  a  writing  he  most  prodooe  the 
writing  itself  or  show  a  legally  saffident  reason  for  not  doing  it,  is  often  called  the 
"  Best  Evidenoe  rule."  This  phrsss  is  an  old  one.  During  the  latter  part  of  the  seven- 
teenth century  and  the  whole  of  the  eighteenth,  while  rules  of  evidence  were  formings 
the  judges  and  text- writers  were  in  the  habit  of  laying  down  two  principles  ;  namely, 
(1)  that  one  must  bring  the  best  evidenoe  that  he  can,  and  (2)  that  if  ho  does  this,  it 
is  enough.  These  principles  were  the  beginnings,  in  the  endeavor  to  give  consistency 
to  the  system  of  evidence  before  J nries.  They  were  never  literally  enforced, — they  were 
principles  and  not  exact  rules ;  but  for  a  long  time  they  afforded  a  valuable  test.  As 
rules  of  evidence  and  exceptions  to  the  rules  became  more  definite,  the  fimld  for  the  ap- 
plication of  the  general  principle  of  the  "Best  Evidenoe  "  was  narrower.  But  it  was 
often  resorted  to  as  a  definite  rule  and  test  in  a  manner  which  was  very  misleading. 
ThiB  is  still  occasionally  done,  as  when  we  are  told  in  MoEinnon  v.  Bliss,  21  N.  Y. 
p.  218,  that  "  it  is  a  nnivenal  rule  founded  in  necessity,  that  the  best  evidenoe  of 
which  the  nature  of  the  case  admits  is  always  receivable."  Qreenleafs  treatment  of 
this  topic  (followed  by  Taylor)  is  perplexing  and  antiquated.  A  juster  conception 
of  it  is  found  in  Best,  Evid.  s.  88. 

Always  the  chief  example  of  the  "  Best  Evidenoe  **  principle  was  the  mle  about  prov- 
ing the  contents  of  a  writing.  But  the  origin  of  this  mle  was  older  than  the  "  Best 
Evidenoe "  principle ;  and  that  principle  may  well  have  been  a  generslisation  from 
the  rale,  which  appears,  itself,  to  be  traceable  to  the  doctrine  of  profert.  That  doo- 
trine  required  the  actual  production  of  an  instrument  which  was  set  np  in  pleading. 
In  like  manner,  it  was  said,  in  dealing  with  the  jury,  that  a  jury  could  not  specifically 
find  the  contents  of  a  deed  unless  it  had  been  exhibited  to  them  in  evidence.  And 
afterwards  when  the  jury  came  to  hear  testimony  from  witnesses,  it  was  said  that  wit- 


SBCT.  il]  wmtings.  779 

oeases  could  not  iiDdeita1c«  to  fpetk  to  the  oonte&ts  of  a  deed  without  the  prodaction 
of  the  deed  itself.  As  to  the  excnsee  allowed  in  applying  the  rule  of  eridence,  allowed 
far  earlier  than  in  the  doctrine  of  pleading,  —  and  as  to  the  extension  of  the  reasonable 
rule  of  evidence  from  aealed  writings  to  all  others,  it  is  enough  to  refer  to  the  citatious 
which  follow. 

For  a  consideration  of  what  is  called  the  "  Best  Evidence  "  rule,  see  PreL  Treat. 
Svid.  484,  0.  zi    Compare  the  leaaoniug  of  Willes,  J.,  in/S'a,  1080. 

*'  Our  earliest  records  show  the  practice  of  exhibiting  charters  and  other  writings  to 
the  jury.  These  things,  par  excellence^  used  to  be  known  as  'evidence'  and  'evi- 
dences.' In  a  great  degree,  they  belonged  to  the  stage  of  pleading,  —  in  so  far  as  they 
were  wholly  or  in  part  the  ground  of  action  or  defence,  or  a  negation  or  qualification 
of  it.  A  record,  and  so  a  fine  or  recognizance,  or  a  charter  under  seal,  bound  one  who 
was  a  party  to  it  and  sometimes  one  who  was  not.  Should  such  a  thing  be  produced 
in  pleading,  the  execution  of  it  must  be  admitted  or  denied.  If  admitted,  that  was 
the  end  of  the  matter.  If  denied  and  put  in  issue,  then  the  question  was  on  the 
genuineness  of  it,  not  on  its  truth  or  operative  quality  ;  and  it  was  detained  in  court 
and  delivered  to  the  jury  to  examine.  Such  documents,  if  admitted,  must  be  met  by 
others  of  equal  force.  When  the  pleadings  were  over,  it  might  well  be  that  they  should 
be  delivered  to  the  jury  or  shown  to  them  in  illustration  of  the  exposition  made  by 
counsel ;  in  fact,  this  was  often  done,  '  to  inform  the  jury.'  Other  documents  also 
were  shown  to  the  jury,  —  any  which  might  illustrate  or  support  the  statements  of 
counsel.  And  these  statements  themselves  were  '  evidence.'  It  must  be  held  in 
mind  that  all  through  the  period  wheu  the  jury  went  on  their  own  knowledge,  they 
listened  to  perfectly  unsupported  narratives  of  fact  from  counsel,  not  under  oath.  .  •  • 

"  A  distinction  was  made  between  matters  of  record  or  sealed  writings  and  others.  \| 
The  former  were  authenticated  by  the  record  and  the  seal  ;  the  others  wera  not  ' 
*  authentic*    Tet,  just  as  counsel  might  freely  make  statements  of  fact  to  the  jury, 
unsupported  otherwise,  so  they  might  eihibit  to  them  unsealed  writings.     The  jury    ■  u  -\  •  " 

could  carry  out  with  them  only  writings  under  seal.     The  presence  of  the  writing  at  /    "     .    / 

the  private  consultation  of  the  jury  seems  to  have  been  conceived  of  as  if  it  were  a  wit-  *•■'  ^  *  *' 
ness  to  a  deed,  or  one  of  those  who  testified  to  a  view,  or  those  present  at  the  giving  of  /\  .<  < 
dower;  it  must  be  an  'authentic'  paper  that  could  testify  there.     A  specialty  was'  ^^. 

different  in  kind  from  a  writing  unsealed.    Often  it  was  an  operative,  constituting       ^  **'* 
instrument;  and  it  was  conceived  of  generally  as  authentically  establishing  what  itAu>'i<*   <«'-'<  "*  / 
purported.     Other  documents  were  'testimonial'  only.^     And  so,  in  1352,  we  find    .      -  .    ^ 

that  on  a  question  as  to  the  prescriptive  title  to  tithes  of  the  Master  of  St.  Cross  at     /      "\- 
Winchester,  an  ancient  register  of  tithes,  of  a  hundred  years  back,  was  put  forward  in  i^^,^  ^t  •     "-  "  '  * 
evidence,  and  because  it  was  not  sealed,  the  jury  onl^  inspected  it  and  gave  it  back  / 
before  they  went  out 


T     /*•*' 


« 


One  or  two  more  cases  may  be  cited  in  order  to  bring  down  the  showing  of  docu-  j**'-"  *"* 


ments  to  the  jury  to  the  modem  form.  As  the  practice  of  submitting  writings  to  them  <  <  / 
was  far  older  than  that  of  admitting  ordinary  witnesses,  so  the  conditions  and  qualifi- 
cations of  it  were  earlier  fixed.  In  1840,  the  assize,  in  novel  disseisin,  had  found  in 
a  special  verdict  that  the  tenant  had  previously  brought  an  action  for  the  same  land 
and  had  recovered  ;  the  tenant  had  pleaded  this,  but  had  not  produced  the  record.  .  .  . 
The  report  adds:  '  Scharshulle,  J.  ...  What  they  say  about  a  recovery  does  not  lie 
within  their  cognizance.'  .  .  . 

"It  was,  then,  as  it  would  seem,  improper  for  a  jury  to  find,  specifically,  matter  of 
record  without  evidence.  And  in  1419-20,  in  a  case  much  debated,  it  was  held,  with 
some  difference  of  opinion  among  the  judges,  that  a  jury  cannot  in  a  special  verdict 
find  a  deed  which  has  not  been  pleaded  or  given  in  evidence :  '  Hull  [J.].  This 
deed  is  only  the  private  intent  of  a  man,  which  can  be  known  only  by  writing  ;  and  if 
the  nmting  be  shown,  it  may  lawfully  be  avoided  in  several  ways,  as  for  non  sane 
memory,  being  within  age,  imprisonment,  or  because  it  was  made  before  the  ancestor's 

1  /n/ro  [Prel.  Treat  Evid.],  893. 
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death,  and  the  like,  —  things  which  the  party  cannot  plead  unless  lie  have  ofyer  of  the 
deed,  and  it  be  shown.' "  —  Pnl.  Treat.  Evid.  104-109. 

Doctor  Letfikld's  Case,  10  Co.  88,  92  (1610-1611).  And  the  reason  that  deeds 
being  so  pleaded  shall  be  showed  to  the  court,  is,  that  to  erery  deed  two  things  are  re- 
quisite and  necessary ;  the  oue,  that  it  be  sufficient  in  law,  and  that  is  called  the  legal 
part,  because  the  judgment  of  that  belongs  to  the  judges  of  the  law  ;  the  other  concerns 
matter  of  fact,  w.  if  it  be  sealed  and  deli7ered  as  a  deed,  and  the  trial  thereof  belongs 
to  the  country.  And  therefore  every  deed  ought  to  approve  itself,  and  to  be  proved  by 
others  ;  approve  itself  upon  its  showing  forth  to  the  court  in  two  manners.  1.  As  to 
the  composition  of  the  words  to  be  sufficient  in  law,  and  the  court  shall  judge  that. 
2.  That  it  be  not  razed  or  interlined  in  material  points  or  places,  and  upon  that  also  in 
ancient  time  the  judges  did  judge  upon  their  view  the  deed  to  be  void,  as  appears  in 
7  £.  8,  57  ;  25  E.  841  ;  41  £.  8,  10,  etc.,  but  of  kte  times  the  judges  have  left  that  to 
be  tried  by  the  jury,  a.  if  the  razing  or  interlining  was  before  the  delivery.  8.  That 
it  may  appear  to  the  court  and  the  party,  if  it  was  upon  condition,  limitation,  or 
with  power  of  revocation,  etc.,  to  the  Intent  that  if  there  be  a  condition,  limitation,  or 
power  of  a  revocation  in  the  deed  if  the  deed  be  poll,  or  if  there  wants  a  counterpart 
of  the  indenture,  the  other  party  may  take  advantage  of  the  condition,  limitation,  or 
power  of  revocation,  and  therewith  Litt.  c.  Conditions,  f.  90  &  91  ;  40  Ass.  84,  agree. 
And  these  are  the  r^isons  of  the  law,  that  deeds  pleaded  in  court  shall  be  showed  forth 
to  the  court. 

And  tiierefore  it  appears,  that  it  is  dangerous  to  suffer  any  who  by  the  law  in 
pleading  ought  to  show  the  deed  itself  to  the  court,  upon  the  general  issue  to  prove 
in  evidence  to  a  jury  by  witnesses  that  there  was  such  a  deed,  which  they  have 
heard  and  read ;  or  to  prove  it  by  a  copy ;  for  the  vlciousness,  rasures,  or  interline- 
ations, or  other  Imperfections  in  these  cases,  will  not  appear  to  the  court ;  or  perad ven- 
ture the  deed  may  be  upon  condition,  limitation,  with  power  of  revocation,  and  by  this 
way  truth  and  justice,  and  the  true  reason  of  the  common  law  would  be  subverted. 
But  yet  in  great  and  notorious  extremities,  as  by  casualty  of  iire,  that  all  his  evidences 
were  burnt  in  his  house,  there  if  that  should  appear  to  the  judges,  they  may,  in  favor 
of  him  who  has  so  great  a  loss  by  fire,  suffer  him  upon  the  general  issue  to  prove  the 
deed  in  evidence  to  the  jury  by  witnesses,  that  affliction  be  not  added  to  affliction ;  and 

;if  the  jury  find  it,  altiiough  it  be  not  showed  forth  in  evidence,  it  shall  be  good 

'  enough. 

**  It  was  holden  for  law  by  the  judge,  that  where  the  defendant  himself  hath  the 
deed  which  concerns  land  in  question  and  will  not  produce  it,  in  such  case  the  copy 
thereof  shall  be  permitted  to  be  given  in  evidence,  and  so  it  was,  and  the  witness 
swore  it  once  in  his  hand,  and  this  was  a  true  copy  of  the  deed  and  himself  did  exam- 
ine it"  — Pleas  of  Assizes  at  York,  Clayton,  16  (1638).  Compare  Earl  of  Suffolk  o. 
Greenvill,  8  Rep.  in  Ch.  89  (1681). 

Medlicot  17.  JoYNRR,  2  Keblc,  546  (1669).  In  evidence  to  a  jury  at  bar  in  eject- 
ment, a  copy  of  a  deed  burnt  in  the  fire  of  Sir  Thomas  Gardner  was  offered  in  evidence, 
made  by  the  witness  to  cany  about  to  counsel,  but  never  examined  with  the  original, 
and  opposed  by  Jones  pro  defendant  because  never  examined  ;  but  per  Curiam  this 
is  good  evidence  as  well  as  testimony  of  a  witness  of  the  contents  of  the  deed  burnt, 
which  was  allowed  to  my  Lord  Cooke,  who  witnessed  a  conveyance  in  Sir  Christopher 
Haydon's  case,  and  in  one  Douse's  case  at  Oxford  Assizes,  the  like  evidence ;  and  per 
Twisden  in  Thin*s  case,  such  a  copy  was  allowed  without  examining,  and  thereu^ion  it 
was  allowed  and  read.^ 


^  Such  copy  was  refused  in  Lent,  1678,  in  Essex,  at  Chelmsford,  by  Windham, 
though  the  deed  were  in  the  adversary's  own  custody,  offered  by  one  Brickwood,  an 
attorney. 

[In  Saltern  v.  Melhuish,  Ambler,  247  (1754),  liord  Hardwicke,  in  allowing  proof 
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Anonymous,  1  Mod.  266  (1677).  Quare  impedit.  The  plaintiff  declared  npon  a 
grant  of  the  advoweon  to  his  ancestor ;  and  in  his  declaration  says,  hie  in  curia  prolaia, 
bat  indeed  had  not  the  deed  to  show. 

Baldwin,  Serjeant,  brought  an  affidavit  into  court,  that  the  defendant  had  gotten 
the  deed  into  his  hands,  and  prayed  that  the  plaintiff  may  take  advantage  of  a  copy 
thereof  which  appeared  in  an  inquisition  found  in  the  reign  of  Edward  the  Sixth. 

The  Court.  When  an  action  of  debt  is  brought  upon  a  bond  to  perform  covenants 
in  a  deed,  and  the  defendant  cannot  plead  "  covenants  performed  "  without  the  deed, 
because  the  plaintiff  has  the  original  deed,  and  perhaps  the  defendant  took  not  a  coun- 
terpart of  it,  we  used  to  grant  imparlances  till  the  plaintiff  bring  in  the  deed,  ^n^ 
upon  evidence  if  it  be  provedJt^ALthfijQthsr  par^  has  the  deed,  we  admit  oopiea  to  bo 
l^ven  in  evidence.  But  wKere  the  law  requires  that  the  deed  be  procured,  you  have 
your  remedy  for  the  deed  at  law.  We  cannot  alter  the  law,  nor  ought  to  grant  an 
iinparhmee. 

Whitfisld  v.  FAU88KT,  1  Ycs.  887,  888-889,*  892-893  (1749-60).  [Bill  for 
discovery  and  other  relief  in  the  matter  of  a  rent-charge,  given  in  a  settlement  which 
could  not  be  got  at  by  the  plaintiff.]  .  •  •  The  plaintiff  having  ordered  a  search  to  be 
made  had  found  a  draft  of  the  deed,  but  not  the  deed  itself ;  the  reading  of  which 
was  next  objected  to,  because  there  was  not  sufficient  evidence  that  the  deed  was 
lost. 

Lord  Chancellor.  The  rule  is  that  the  best  evidence  must  be  used  that  can  be 
had,  first  the  original  j  if  that  cannot  be  had,  you  may  be  let  in  to  prove  it  any  way, 
and  by  any  circumstances  the  nature  of  tEe  case  wiiradmit."  l^his  extendsnot  only  to 
deeds,  but  to  records ;  so  far  I  mean  as  they  may  be  given  in  evidence  to  a  jury;  for  in 
point  of  profert,  it  is  another  thing.  But  for  this  the  law  requires  a  proper  iojuidation 
to  be  laid ;  and  two  things  are  nece^ry.  Krstrto  pr5ve  marsiich  a  deed  onoe  ex- 
isted ;  and  there  is  sunicient  evidence  that  sucn  a  deed,'  Co  a  certain  intent,  did  once 
exist,  by  the  answer  that  has  been  read ;  which  I  do  not  rely  on  as  evidence  of  all  the 
uses  of  the  deeJ,  but  as  an  admission  that  such  a  deed  and  uses,  something  of  that  nature, 
once  existed.  [The  next  step  is  to  show  some  ground  that  the  deed  is  lost  \^  or,  being 
m  his  adversa^'s  hands^  cannot  be  'come  at.  ITT^t'T  go  upon  Is,  {hat  there  is  suffi- 
cient evi^hce  fb  frace  this  into  the  hands  of  tlie  defendant,  who  is  the  purchaser  of 
the  estate,  and  has  himself  produced  the  lease  for  a  year,  which  naturally  accompanies 
the  release,  and  makes  part  of  the  same  conveyance.  The  parties  to  a  lease  for  year 
are  only  those  by  whom,  and  to  whom  the  estate  Ib  granted  ;  not  those  who  take  by 
way  of  particular  use.  This  then  Ib  a  strong  foundation  to  let  the  plaintiff  in  to  read 
this  draft,  which  is  strongly  proved  :  and  there  is  a  case  in  1  Mod.  whero  the  copy  of 
a  deed  not  attested  was  suffered  to  be  read,  upon  proof  of  a  loss  by  fire,  but  without 
further  proof.  .  .  . 

Lord  Chancellor.  Before  I  pronounce  my  decree^  I  would  be  satisfied  of 
this  new  practice,  that  a  person  may  declare  or  avow  upon  a  deed,  of  which  he  ought 
to  make  profert,  setting  forth  that  it  is  lost ;  for  if  so,  thero  is  no  need  to  come  into 
this  court  upon  a  lost  bond,  since  yon  may  declare  upon  it ;  which  will  make  a  great 
alteration  in  the  proceedings  of  this  court    Tlierefore  let  it  stand  for  judgment 

by  a  copy  of  a  lost  deed,  said :  "  There  are  several  rules  by  which  evidence,  even  parol, 
may  be  given  of  the  contents  of  a  deed :  1st,  It  is  ground  sufficient,  to  show  that  the 
deed  is  in  the  hands  of  the  opposite  party,  and  that  he  had  notice  to  produce  it,  and 
does  not.  Sd,  Another  ground  is,  to  give  reasonable  aocoount  of  the  deed  being  lost  or 
destroyed.  Rule  of  law  is,  that  the  best  evidence  must  be  given  which  the  nature  of 
the  case  will  admit ;  and  in  no  case  is  that  mle  construed  with  greater  latitude  than  in 
cases  of  this  sort"  .  .  .  Medlicot  v.  Joiner,  1  Mod.  4,  was  cited  at  the  bar,  and  said  to 
be  the  first  case  where  evidence  was  admitted  of  the  contents  of  a  deed.  On  the  other 
side.  Dr.  Ley  field's  Case,  10  Co.  88,  was  cited,  to  show  with  what  caution  such  evidence 
should  be  admitted.  —  Bd.] 
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Febmary  20,  Lord  Chamobllou  delivered  hia  opinion. 

.  .  .  Bat  if  DO  more  in  the  cue,  still  the  plaintiff  ought  to  be  left  to  his  remedy  at 
law,  agaiust  both  defeodants,  aud  therefore  insists  farther  ha  has  another  remedy 
against  the  Fanssets,  arising  from  the  loss  of  his  deed,  the  natnre  of  the  case,  the 
neoeasity  he  is  under,  if  he  was  to  distrain  and  arow  in  rep2evui,  to  make  m  profert 
in  cur.  of  this  deed. 

The  loss  of  a  deed  is  not  always  •prtwinii  ^  ^yiy  ii^f^  >  r^nr*^  -^  fnnltiT  for  H**^: 
(or  if  there  was  no  more  in  the  case,  although  he  is  entitled  to  have  a  discoverY  ofjthat. 
whether  lout  or  not,  courts  of  law  sdmit  erideuce  of  the  Icq^.pf  a  deed,  proring  the 
existence  of  it  and  the  con  ten  ta,  just  aa  a  court  of  ei^uity  does.  There  are  two  grounds 
^  come  into  eiiuity  for  relief,  annexing  an  affidavit  to  his  bill  First,  wliereThe  deed 
js  destroyed  or  concealed  by  the  defendant :  and  whenever  (llll  II  Die  case,  ibe  plaintiff 
is  entitled  in  tbis  court  to  h&v'e  relief  upon  the  reason  in  Lord  Hunsdon's  case  in  Hob. 
Another  is  where  the  plaintiff  cannot  recover  at  law  without  making  profert  of  the 
(feed  m  pleading  at  law.  If  a  man  has  lost  a  bond,  be  is  entitled  lo  come  in ib~ equity 
not  only  for  a  dlscovorf,  but  to  have  a  decree  for  payment ;  because  he  canuot  declare 
without  making  profert,  the  defendant  being  entitled  to  oym-*  It  is  to  be  considered 
then  whether  this  case  is  within  either  of  those  two  general  grounds.  As  to  the  first 
there  is  not  sufficient  evidence  to  proceed  on  that  .  .  .  But  as  to  the  other  ground^ 
the  defendants  insist  the  plaintiff  may  do  so  if  he  makes  distress  for  the  rent  in  the 
name  of  the  Caffinches  (for  at  law  he  cannot  do  it  otherwise),  that  he  may  avow, 
an<l  aver  the  deed  to  be  lost,  and  so  be  excused  from  making  profert  There  is  no 
book,  case,  printed  entry,  or  even  modem  authority,  where  that  has  been  established 
to  be  good  pleading.  But  in  Bloodwink  v,  Osborn,  Trin.  22  Q.  2,  in  action  in  cove- 
nant for  rent  in  arrear,  there  was  a  long  title  to  the  rent,  created  in  1656,  set  forth ; 
and  then  a  dereignment  to  the  title  to  the  rent  brought  down  in  the  declaration :  and 
in  all  the  material  deeds  it  was  set  forth  that  the  deed  was  by  unavoidable  accident 
destroyed  by  fire  :  to  this  the  defendant  pleaded  two  pleas,  which  were  two  issues  on 
the  title :  it  was  tried  before  Justice  Birch,  Trin.  1748,  and  a  verdict  for  the  plaintiff; 
which  is  the  whole  of  that  case,  and  is  no  authority  for  this  pleading  ;  for  the  defend- 
ant took  issue  ;  so  that  it  was  too  late  to  take  advantage  of  it ;  for  it  should  have  been 
demurred  to  with  special  cause,  and  shown.  As  to  the  case  of  the  King  o.  Hays,  in 
C.  B.  in  quoart  impedit,  it  is  not  yet  determined  ;  therefore  if  it  dependt^  on  this  I 
never  would  send  a  plaintiff  to  law,  who  comes  into  the  court  on  a  plain  equity,  fre- 
quently admitted  on  the  loss  of  a  deed,  to  try  his  chance  whether  the  judges  would 
establish  this  pleading.  The  judges  ought  indeed  to  be  attuii  ;  but  the  allowing  this 
in  pleading  will  put  the  defendant  or  plaintiff  in  replevin  under  great  difficulty  ;  which 
is  to  be  considered  in  the  letting  such  new  inventions  iato  pleading:  therefore  I  wiU 
not  give  countenance  to  it  before  it  is  established  by  the  judges. 

Bead  v,  Bbookman,  8  T.'R.  151  (1780^.  On  a  demnmr  to  a  plea  which  ex- 
cused profert  of  a  deed,  on  the  ground  that  it  was  "  lost  and  destroyed  by  time  and 
accident,"  the  demurrer  was  overruled.  Mb.  Justicx  Bullbb  said:  "  For  these  hist 
two  hundred  years  it  has  been  considered  as  clear  law  that  grants^  letters  patent,  and._ 
recotas  may  be  presumed  from  length  of  time.  It  is  so  laid  down  in  Lord  Coke's  time, 
12  Rep.  5,  as  undoubted  law  at  that  time  ;  and  in  modem  times  it  has  been  adopted  in 
its  fullest  extent  The  Mayor  of  Kingston  upon  Hull  v.  Homer,  Cowp.  102 ;  Powel  v, 
Milhanke,  anU,  1  vol.  399  n. ;  and  The  King  r.  The  Archbishop  of  Canterbury,  where 
Lee,  C.  J.,  said,  here  is  an  nninterruped  usage  since  1278,  and  there  cannot  be  a 
stronger  {Mt^sumption  of  a  grant  So  in  Hasselden  v.  Bradney,  a  jury  may  find  a  ro- 
eovery  on  presumption.  So  that  there  never  appears  to  have  been  any  doubt  on  this 
point ;  and  if  we  were  to  stop  here,  it  goes  the  full  length  of  deciding  the  present  question. 
For  it  would  be  a  strange  contradiction  to  say  that  the  law  allows  a  right  and  yet  pre- 
cludes the  party  from  taking  the  benefit  of  it  Pleading  is  the  formal  mode  of  alleging 
that  on  the  record  which  would  be  the  snpport  or  defence  of  the  party  on  evidence. 
Now  the  law  has  said  that  a  grant  may  be  presumed  from  length  of  usage  ;  then  if  a 
party  were  permitted  to  give  evidence  on  the  general  issue  fii  support  of  that  presump- 
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tion,  and  were  refused  the  liberty  to  pleed  it,  wbere  pleading  is  necessary,  it  would  bo 
the  grossest  contradiction.  Whether  the  eyidence  in  each  particular  case  is  a  sufficient 
foundation  for  such  a  presumption  is  a  question  that  does  not  arise  upon  pleading,  but 
upon  the  trial  of  the  issue  afterwards.  And  in  some  esses  a  rule  has  been  laid  down 
respecting  the  length  of  time  which  shall  be  sufficient  to  raise  a  presumption.  As  in 
the  case  of  Darwin  o.  Upton,  where  twenty  years'  quiet  and  uninterrupted  possession 
of  ancient  lights  was  deemed  a  sufficient  ground  from  which  the  jury  might  presume  a 
grant.  I  am  clearly  therefore  of  opinion  that  the  same  rule  must  prevail  whether  the 
defence  be  set  up  on  the  plea  of  the  general  issue  or  on  a  special  plea;  and  none  of  the 
authorities  which  have  been  cited  impeach  this  doctrine.  This  case  has  been  very  in- 
geniously argued  by  the  defendant's  counsel ;  but  I  differ  from  him  in  the  conclusion 
which  he  draws  from  what  is  said  in  Doctor  Leyfield's  Case.  Two  exceptions  to  the 
general  rule  are  there  mentioned,  that  a  deed  cannot  be  pleaded  without  a  profert 
[Gtbbs,  in  support  of  the  demurrer,  had  stated  from  Coke  that  the  only  two  exceptions  to 
the  general  rule  about  profert,  were  the  case  where  a  deed  has  bean  pleaded  in  another 
Qonrt,  where  it  remains  and  may  be  resorted  to;  or  where  it  is  in  the  possession  of  the 
adverse  party] ;  from  whence  he  infers  that  no  other  exception  can  be  allowed.  But  that 
is  not  so  ;  for  the  rule  laid  down  by  Lord  Coke  isxtends  to  all  cases  of  extreme  neces- 
sity ;  those  which  he  mentions  are  only  put  as  instances ;  and  wherever  a  similar  ne- 
cessity exists,  the  same  rule  hokUk  And  with  respect  to  the  caae  in  Yezey,  it  is  not 
an  authority  against  this  pleading.  Lord  Hardwicke  begins  with  sayiug  that  the  loss 
of  a  deed  is  not  in  all  cases  a  ground  for  an  application  to  equity  for  relief ;  and  then 
he  says,  '  Courts  of  law  admit  evidence  of  the  loss  of  a  deed,  proving  the  existence  of  it, 
and  the  contents,  just  as  a  court  of  equity  does.'  That  then  is  an  admission  of  this 
doctrine.  Besides  it  is  to  be  remembered  that  the  question  in  that  case  was,  whether 
relief  should  be  given  in  equity,  and  thei«fore  everything  which  passed  there  must  be 
understood  as  referable  to  that.  Lord  Hardwicke  was  merely  assigning  his  reasons  foe 
not  turning  the  party  round  to  seek  his  remedy  in  another  court;  and  if  the  question 
were  only  doubtful,  that  was  sufficient  to  retain  it  in  a  court  of  equity.  And  as  to  hia 
observation  respecting  Lord  King's  having  said  that  if  a  person  pleaded  a  deed  with  a 
profert,  he  would  give  relief  on  motion  on  an  affidavit  of  its  being  lost  that '  he  could  not 
eonceive  what  Lord  King  meant  by  it,  for  that  would  be  a  plain  error  on  the  record  i^ 
with  great  deference  I  think  that  Lord  Hardwicke  mistook  the  matter,  by  not 
considering  the  mode  in  which  the  courts  of  law  give  relief ;  for  we  have  in  many 
instances  dispensed  with  the  necessity  of  giving  oyer,  as  where  an  original  lease  is  lost, 
and  an  application  is  made  that  a  copy  of  the  counterpart  may  be  good  oyer ;  and  if  it 
be  onee  oidered  that  a  copy  be  deemed  a  compliance  with  the  rale  demanding  oyer,  no 
error  can  appear  on  the  record,  because  it  does  not  there  appear  whether  the  oyer  was 
given  from  the  original  deed  or  a  oopy.  Then  it  was  said  that  the  plaintiff  was  not] 
without  remedy,  for  that  a  court  of  equity  would  give  him  relief.  But  that  ai^gumeut 
is  no  answer  in  a  court  of  law.  We  are  not  to  consider  what  a  oonrt  of  equity  in  the 
plenitude  of  its  power  may  do ;  the  question  hero  is,  whether  in  a  court  of  law  a  party 
may  not  avail  himself  by  pleading  a  deed  of  long  standing  which  is  lost.  No  authority 
18  against  this  mode  of  pleading ;  but  on  the  contrary  it  has  the  sanction  of  modern 
practice,  which  in  a  caae  like  this  haa  great  weight  And  this  does  not  admit  of  tha 
answer  which  was  given  at  the  bar,  that  this  was  only  the  result  of  speculations  of 
gentlemen  of  the  profession  in  their  private  chambers  on  what  might  be  done  ;  for  the 
pleadings  are  always  entered  on  the  record,  and  oopies  are  delivered  to  the  adverse 
parties,  who  are  ever  ready  to  take  adrantage  of  any  defeot  Kow,  if  this  form  of 
pleading  has  obtained  for  so  many  years,  and  no  objection  haa  ever  been  made  to  it,  it 
is  a  strong  aigument  to  show  what  the  law  la  ;  for  pleadings  are  always  evidence  of  the 
law.  But  even  without  this  argument,  if  a  deed  may  be  presumed  by  a  jury  from 
length  of  usage,  it  follows  from  necessity  that  this  plea  ought  to  be  allowed."  ^ 

1  See  Jessel,  M.  R.,  in  Sugden  v.  St  Leonards^  1  P.  D.  154,  288 ;  Steph.  PI. 
(Tyler's  ed.)  882  and  note  86 ;  Newis  r.  Lark,  Plowden,  408,  411.  The  doctrine  of 
profert  was  abolished  in  England  in  1852  (St  15  ft  16  Vic  o.  76,  s.  55).  —  Ed. 
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The  statements  that  parties  most  bring  the  best  evidence  that  the  nature  of  the  case 
will  allow,  and  that  it  is  enough  if  they  do  this,  were  much  in  YOgue  in  the  time  of 
Chief  Justice  Holt  (1697-1710) ;  and  Gilbert  (who  died  in  1726),  the  first  systematie 
writer  on  the  Law  of  Eridence  elevated  the  "  Best  Evidence  "  principle  into  that  lead- 
ing  place  which  it  held  in  the  eighteenth  century.  In  Ford  v.  Hopkins,  1  Salk.  288, 
Holt,  C.  J.,  said :  ''The  best  proof  that  the  nature  of  the  thing  will  afford  is  only 
required."  In  Altham  v.  Anglesea,  11  Mod.  210  (1709),  the  same  judge  said:  *<The 
law  requires  the  best  evidence  that  can  be  had.  But  we  cannot  comi>el  any  one  to 
come  out  of  Ireland  ;  nor  oblige  any  one  to  go  and  inform  himself,  in  order  to  be  a 
witness ;  but  this  rule  is  to  be  interpreted  with  respect  to  the  person  deposing;  as  that 
a  man's  affidavit  shall  not  be  read  when  he  is  here  to  give  his  evidence  vioa  vou;  but 
when  the  person  cannot  be  brought  into  court,  though  there  be  other  witnesses  to  give 
evidence  viea  voce,  yet  the  depositions  of  those  that  are  absent  may  be  read." 

In  Gilbert's  treatise  we  are  told  :  "  The  first,  therefore,  and  most  signal  rule  in  re- 
lation to  evidence,  is  this.  That  a  man  must  have  the  utmost  evidence  the  nature  of 
the  fact  is  capable  of ;  for  the  design  of  the  law  is  to  come  to  rigid  demonstration  in 
matters  of  right,  and  there  can  be  no  demonstration  of  a  (act  without  the  best  evidence 
that  the  nature  of  the  thing  is  capablo  of ;  less  evidence  doth  create  but  opinion  and 
surmise,  and  does  not  leave  a  man  the  entire  satisfaction  that  arises  from  demonstra- 
tion ;  for  if  it  be  plainly  seen  in  the  nature  of  the  transaction  that  there  is  some 
more  evidence  that  doth  not  appear,  the  very  not  producing  it  is  a  presumption 
that  it  would  have  detected  something  more  than  appears  already,  and  therefore 
the  mind  does  not  acquiesce  in  anything  lower  than  the  utmost  evidence  the  lact  is 
capable  of.  .  .  . 

''  When  we  say  the  law  requires  the  highest  evidence  that  the  nature  of  the  thing  is 
capable  of,  't  is  not  to  be  understood  that  in  every  matter  there  must  be  all  that  force 
and  attestation  that  by  any  possibility  might  have  been  gathered  to  prove  it,  and  that 
nothing  under  the  highest  assurance  possible  should  have  been  given  in  evidence  to 
prove  any  matter  in  question.  To  strain  the  rule  to  that  height  would  be  to  create  an 
endless  charge  and  perplexity,  for  there  are  almost  infinite  degrees  of  probability,  one 
under  the  other,  and  if  nothing  but  matters  of  the  highest  assurance  might  be  given 
in  evidence,  the  way  of  illustration  of  right  would  be  the  most  troublesome  and  ex- 
pensive that  can  be  imagined ;  as,  for  instance,  no  verbal  contract  could  be  proved, 
because  a  written  contract  carries  with  it  greater  credibility,  and  consequently  the 
unwritten  contract  would  not  be  the  gi-eatest  assurance  that  the  nature  of  the  thing  is 
capable  of ;  so  a  contract  attested  by  two  witnesses  gains  more  credit  than  a  contract 
attested  by  one  ;  and  therefore  by  the  same  alignment,  one  witness  would  be  no  good 
proof  of  a  contract ;  and  all  these  are  plainly  as  good  reasonings  as  to  say  that  the 
sworn  copy  of  a  record  ought  not  to  be  admitted,  because  a  copy  under  the  broad  seal 
IS  a  stronger  evidence. 

**  But  the  true  meaning  of  the  rule  of  law  that  requires  the  greatest  evidence  that 
the  nature  of  the  thing  is  capable  of,  is  this  :  That  no  such  evidence  shall  be  brought 
which  ex  natura  rei  supposes  still  a  greater  evidence  behind  in  the  parties'  own  posses. 
sion  and  power,  for  such  evidence  is  altogether  insufficient  and  proves  nothing,  for  it 
carries  a  presumption  with  it  contrary  to  the  intent  for  which  it  was  produced.  For  if 
the  other  greater  evidence  did  not  make  against  the  party,  why  did  he  not  produce  it 
to  the  court ;  as  if  a  man  offers  a  copy  of  a  deed  or  will  where  he  ought  to  produce  the 
original,  this  carries  a  presumption  with  it  that  there  is  something  more  in  the  deed  or 
will  that  makes  against  the  party,  or  else  he  would  have  produced  it ;  and  therefore 
the  proof  of  a  copy  in  this  case  is  not  evidence,  and  cannot  possibly  weigh  anything  in 
a  court  of  justice."  —  OUbeH,  EvuL.  (2d  ed.  1760)  4,  15-17. 

This  principle  in  its  twofold  bearing,  is  the  guide  to  Gilbert's  reasoning  throughout 
his  book,  e.  g,  pp.  21,  89,  40,  48,  61,  97.  Gilbert's  language  is  repeated  in  what  is 
called  Buller's  Nisi  Prius,  277  (ed.  1767),  in  stating  the  '*  first  general  rule  of  evi- 
dence." How  much  it  figured  in  that  century  may  be  further  seen  in  what  follows ; 
and  abundantly  elsewhere  in  the  reports,  especially  in  Lord  Hardwicke's  decisions. 
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In  Lewellin  o.  Mackworth,  2  Atk.  40  (Jane,  1740),  Lord  Hardwicke  said  :  '*  There 
is  no  ntle  of  evidence  to  be  laid  down  in  this  court  but  a  reasonable  one,  such  as  the 
nature  of  the  thing  that  is  to  be  proved  will  admit  of."  And  in  ViUiers  v.  VillierB,  ib. 
71  (Nov.  1740) :  **  The  rule  of  evidence,"  said  Lord  Chancellor,  "  is  that  the  best  evi- 
dence the  circumstances  of  the  case  will  allow  must  be  given.  If  an  original  deed  is 
lost  the  counterpart  may  be  read,  and  if  there  is  no  counterpart  forthcoming,  then  a 
C4>py  may  be  admitted,  and  even  if  there  should  be  no  copy,  there  may  be  parol  evidence 
of  the  deed,  and  the  manner  of  its  being  lost,  unless  it  happens  to  be  destroyed  by  fire, 
or  lost  by  robbery,  or  any  unforeseen  or  unavoidable  accident,  which  are  sufficient  ex- 
cuses of  themselves."  ^ 

In  Omichuud  v.  Barker,  1  Atk.  21,  49  (1744),  in  holding  that  the  testimony  of 
native  Hindoos,  taken  under  oath,  according  to  their  own  religious  fonns,  was  ad- 
missible, Lord  Hardwicke  said  :  "The  judges  and  sages  of  the  law  have  laid  it 
down  that  there  is  but  one  general  rule  of  evidence,  the  best  that  the  nature  of  the 
case  will  admit.  The  rule  is,  that  if  the  writings  have  subscribing  witnesses  to  them, 
they  must  be  proved  by  those  witnesses.  The  first  ground  judges  have  gone  upon  in 
departing  from  strict  rules,  is  an  absolute  strict  necessity.  Secondly,  a  presumed 
necessity.  In  the  case  of  writings  subscribed  by  witnesses,  if  all  are  dead,  the  proof 
of  one  of  their  hands  is  sufficient  to  establish  the  deed  :  where  an  original  is  lost,  a 
copy  may  be  admitted  ;  if  no  copy,  then  a  proof  by  witnesses  who  have  heard  the 
deed,  and  yet  it  is  a  thing  the  law  abhors  to  admit  the  memory  of  man  for  evidence. 
1  Mod.  4.  A  tradesman's  books  are  admitted  as  evidence,  though  no  absolute  neces- 
sity ;  but  by  reason  of  a  presumption  of  necessity  only,  inferred  from  the  nature  of 
commerce.  ...  It  is  a  common  natural  presumption  that  persons  of  the  Gentoo 
religion  should  be  principally  apprised  of  facts  and  transactions  in  their  own  country ; 
there  is  a  stronger  presumption  of  necessity  here  than  for  admitting  a  deed  of  thirty 
years*  standing." 

Of  this  doctrine  Burke,  in  1794,  in  his  Report  on  the  Lords'  Journal,  made  in  be- 
half of  the  managers  of  the  impeachment  of  Warren  Hastings,  —  while  ui^ng  that  the 
ordinary  practice  of  the  courts  in  regard  to  evidence  should  not  control  in  impeachments, 
—  said  (11  Burke's  Works,  Little  k  Brown's  ed.  77)  :  '*  At  length  Lord  Hardwicke,  in 
one  of  the  cases  the  most  solemnly  argued  that  has  been  in  man's  memory,  with  the  aid 
of  the  greatest  learning  at  the  bar,  and  with  the  aid  of  all  the  learning  on  the  bench, 
both  bench  and  bar  being  then  supplied  with  men  of  the  first  form,  declared  from  the 
bench,  and  in  concurrence  with  the  rest  of  the  judges  and  with  the  most  learned  of 
the  long  robe,  the  able  counsel  on  the  side  of  the  old  restrictive  principles  making  no 
reclamation,  *  that  the  judges  and  sages  of  the  law  have  laid  it  down  that  there  is  but 
ONE  general  rule  of  evidence,  —  the  best  that  the  mUure  of  the  com  will  admit.*  This, 
then,  the  master  rule,  that  governs  all  the  subordinate  rules,  does  in  reality  subject 
itself  and  Its  own  virtue  and  authority  to  the  nature  of  the  caee^  and  leaves  no  rule  at 
all  of  an  independent,  abstract,  and  substantive  quality."  ^^aA 

In  Grant  v.  Gould,  2  H.  Bl  p.  104  (1792),  Lord  Loughborough  said :  ''That  all\  ^  ^ 
common-law  courts  ought  to  proceed  upon  the  general  rule,  namely,  the  best  evidence  I  ^^ 
that  the  nature  of  the  case  will  admit,  I  perfectly  agree." 

But  by  this  time  it  was  becoming  obvious  that  this  "genei-al  rule"  was  miKapplied  and 
over-emphasized.  Blackstone,  indeed,  repeating  GiU)ert,  had  said  in  1768,  in  the  first 
edition  of  his  Commentaries  (iii.  868),  as  it  was  said  in  all  the  later  ones  :  '*The  one 
general  rule  that  runs  through  all  the  doctrine  of  trials  is  this,  that  the  best  evidence 
the  nature  of  the  case  will  admit  of  shall  always  be  required,  if  possible  to  be  had ;  but, 
if  not  possible,  then  the  best  evidence  that  can  be  had  shall  be  allowed.  For  if  it  bo 
found  that  there  is  any  better  evidence  existing  than  is  produced,  the  very  not  pro- 
'  ducing  it  is  a  presumption  that  it  would  have  detected  some  falsehood  that  at  present  is 
concealed."    But  in  1794,  the  acnte  and  learned  Christian,  in  editing  the  twelfth  edition, 

1  See  Lord  Hardwicke's  statement  in  Glynn  v.  Bank  of  England,  2  Yes.  88  (1760)» 
that  the  mles  of  evidence  are  the  same  at  law  and  in  equity.  —  Ed. 
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r  r  pointed  oat  the  difficoitiei  of  the  litattioB  :  '*  No  rule  of  i*w/'  he  said,  "  ia  more  fre- 
j  I  qnently  cited*  and  more  generallj  nuaeoDceiTed,  than  thia.  It  is  certainlj  true  wh«n 
riglitly  underateod  ;  but  it  is  Tory  limited  in  its  extent  and  ^plication.  It  signifies 
nothing  more  than  that,  if  the  best  Ugal  evidence  cannot  possibly  be  produced,  the 
next  beat  Ugal  evidence  shall  be  admittsd.  Evidence  may  be  divided  into  primaiy 
and  secondary ;  and  the  secondary  eridenoe  is  as  accoiately  defined  by  the  law  as  the 
primary.  But  in  general  the  want  of  better  evidence  can  never  justify  the  admission 
of  hearsay,  intensted  witnesses,  or  the  copies  of  copies,  etc.  Where  there  are  excep- 
tions to  general  rales,  these  exceptions  are  aa  much  recognijsed  by  the  law  as  the  gen- 
eral rule  ;  and  where  boundaries  and  limits  are  established  by  the  law  for  every  case 
that  can  possibly  occur,  it  is  immaterial  what  we  call  the  rule,  and  what  the 
exception." 

And  yet  in  1707,  in  Chenie  v.  Watson  {mpra,  782  n.)*  the  principle  was  invoked,  in 
requiring  the  production  in  court  of  a  chattel.  And  even  so  late  as  1820,  a  Scotch 
writer  on  evidence  (Glassford,  266)  laid  down  the  old,  wide  rule  with  emphasis,  and 
added :  **  Hence  in  those  cases  of  legal  inquiry  where  it  is  important  to  obtain  an 
accurate  knowledge  of  some  external  object,  or  of  the  appearance  and  features  of  an  in- 
dividual, as  the  evidence  of  sense  is  undoubtedly  Um  moet  perfect  by  which  that 
knowledge  can  be  obtained,  so,  if  the  person  or  the  olject  can  be  brooght  into  the 
presence  of  the  conrt,  no  inferior  eridenoe  shall  be  admitted." 

In  1802  (Williams  v,  £.  I.  Ga,  »  East,  192),  Lord  SUenborou^  (for  the  Court 
of  King's  Bench)  eyen  went  so  far  as  to  apply  the  prindpls  to  circumstantial  evidence 
as  contrasted  with  direct  testimony,  and  to  hold  that  the  '*  Best  Evidence  *'  nils 
forbids  a  party  to  prore  his  ease  by  circmstantial  evidence,  while  a  living  witness 
to  the  facts  is  not  called,  although  that  witness  be  an  agent  of  the  adversary  :  "  The 
best  evidence  should  have  been  given  of  which  the  nature  of  the  thing  was  capable. 
The  best  evidence  was  to  have  beeu  had  by  calling  in  the  first  instance  npon  the  per- 
sons immediately  and  officially  employed  in  the  delivery  and  in  the  receiving  the  goods 
on  board,  who  appear  in  this  case  to  have  been  the  first  mate  on  the  one  side,  and  the 
military  conductor  on  the  other.  And  though  the  one  of  these  persons,  the  mate,  was 
dead,  it  did  not  warrant  the  plaintiff  in  resorting  to  an  inferior  and  secondary  species 
of  testimony,  vis.  the  presumption  and  inference  arising  from  a  non-communication  to 
other  persons  on  board,  as  long  as  the  military  oooduetor,  the  other  living  witness  im- 
mediately and  primarily  concerned  in  the  transaction  of  shipping  the  goods  on  board, 
oould  be  resorted  to  ;  and  no  impossibility  of  resorting  to  this  evidence  of  the  military 
conductor,  the  proper  and  primary  evidenee  on  the  subject,  is  suggested  to  exist  in 
tliis  case.  We  are  thereforo  of  opinion  that  the  nonsuit  wse  proper,  and  that  the  rule 
for  setting  it  aside  must  be  discharged."  This  was,  no  doubt,  a  misapplication  of 
the  principle.  See  the  comments  of  Staikie  on  this  case  in  the  first  volume  of  his 
<*  Evidence,"  (Ist  ed. )  897,  (4th  ed.)  782-783.  And  yet  this  notion  has  been  occasion- 
ally put  forward  by  speculative  writers,  as  in  Wills,  Girc.  £v.  (5th  An;^.  &^)  l^Zy 

1  Compare  Smith  v.  The  State,  IS  Tex.  App.  p.  5l8  (1883).  '<By  another  bin  of 
exceptions  it  is  shown  that  the  court  permitted  the  witness  Bates,  over  <^ection  of 
defendant,  to  tell  the  Jury  that  his  father,  the  owner  of  the  hog,  gave  no  consent  to 
the  taking  by  defendant.  This  was  error.  The  best  evidence  of  non-consent  was 
that  of  the  owner  himself  j  and  before  secondary  evidence  as  to  that  fact  was  ad- 
missible a  reason  should  have  been  shown  satisfactorily  accounting  for  the  non- 
production  of  the  best  evidence." — Pier  WnrrE,  P.  J.  (for  the  court).  But  see 
Elliott  V,  Van  Buren,  33  Mich.  49. 

In  So.  Scituate  v.  Scituate,  156  Mass.  428,  430  (1892),  the  court  seems  to  assert  a 
Ifl^rge  and  unusual  discretionary  power  in  the  administration  of  the  rules  of  evidence: 
"  Where  it  is  incumbent  on  a  plaintiff  to  prove  a  fact^  and  he  refuses  to  prove  it  by 
the  best  evidence  which  is  open  to  him,  all  other  evidence  may  properly  be  excluded, 
and  the  plaiutiS's  case  will  fail  for  lack  of  evidence."    Per  Allen,  J.  —  Ed. 
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Ltkch  v.  Clerkb,  8  Salk.  154  (1696-1697).  Per  Holt,  Ch.  Just 
The  substance  of  a  deed  cannot  be  proved,  but  by  the  deed  itself,  un« 
less  it  is  burnt,  or  lost,  or  in  the  possession  of  the  plaintiff  himself ; 
and  if  so,  then  this  matter,  as  it  happens,  must  be  sworn,  and  that  the 
deed  was  executed :  And  in  this  case  he  said  that  a  copy  of  a  fine  or 
recovery  is  good  evidence,  so  as  it  be  sworn  to  be  a  true  copy  and  ex- 
amined. .  .  .  That  wherever  an  onginal  is  of  a  public  nature,  and 
would  be  evidence^  if  produced,  an  immediate  sworn  copy  thereof  will 
be  evidence ;  as  the  copy  of  a  bai'gain  and  sale,  or  of  a  deed  enrolled, 
of  a  church  register,  etc. ;  but  where  an  original  is  of  a  private  nature 
a  copy  is  not  evidence,  unless  the  original  is  lost  or  burnt.^ 

Cole  v,  Gibson,  1  Ves.  608,  605  (1750).  Evidence  tor  the  plaintiff 
to  prove  the  contents  of  the  bond,  was  objected  to,  as  never  done  anless 
where  the  instrument  itself  cannot  be  had :  whereas  it  appeared  from 
the  answer  read,  that  the  bond  was  delivered  up  to  plaintiff,  and  must 
be*in  his  custody. 

For  plaintiff.  This  bill  is  not  to  be  relieved  against  the  bond ;  for 
then  the  objection  would  be  good ;  but  here  it  is  only  made  use  of  as 
collateral  evidence,  as  being  part  of  the  transaction,  and  to  prove  that 
it  was  on  account  of  the  marriage,  and  on  no  other  consideration. 

Lord  Chamcellob.  The  objection  is  founded  on  the  proper  and  com- 
mon rule  of  evidence ;  and  in  consequence  the  plaintiff  cannot  be  ad- 
mitted to  give  parol  evidence  of  the  contents  of  this  bond,  as  the  case 
at  present  stands.  The  general  rule  is,  the  best  evidence  should  be 
given  the  nature  of  the  thing  will  admit:  and  therefore  as  to  all  deeds, 
writings,  and  letters  they  must  be  proved  themselves  unless  under  cer- 
tain circumstances ;  as  when  shown  to  be  in  the  adverse  party's  hands ; 
for  then  you  will  be  {permitted  to  prove  the  contents :  or  if  shown  to  be 
destroyed,  yon  may  then  read  reasonable  proof  of  the  destraction  and 
parol  evidence  to  the  contents ;  which  is  then  made  the  best  the  thing  will 
admit.  But,  as  the  present  case  stands,  the  plaintiff  has  read,  what  is 
made  evidence  out  of  the  answer,  thi^t  the  bond  was  executed,  and  that 
the  defendant  delivered  it  up  to  the  plaintiff :  'which  is  evidence  that 
it  is  in  plaintiff's  custody,  and  to  prove  the  contents  it  must  be  pro- 
duced. A  distinction  is  endeavored  between  a  bill  to  set  aside  the 
bond  or  instrument,  of  which  paix>l  evidence  is  attempted  to  be  given, 
and  a  case  wherein  it  is  made  use  of  only  by  collateral  evidence :  but 
there  is  no  such  distinction  in  point  of  evidence ;  the  rule  being  the 
same,  whether  it  comes  in  by  way  of  collateml  evidence,  or  the  very 
deed  which  the  bill  is  brought  to  impeach.  So  it  is  in  the  case  of 
letters,  which  are  always  used  by  wfty  of  collateral,  circumstantial  evi- 
dence to  prove  the  facts;  no  bill  being  ever  brought  to  set  aside 
letters. 

^  Compare  Hoe  v.  Nelthrope^  3  Salk.  154. 
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Marsh  v.  Collnett,  2  Esp.  665  (1798).  Case  for  mone}*  had  and 
received.  To  prove  the  transfer  of  a  parcel  of  stock  by  the  plaintiff 
to  the  name  of  the  defendant,  the  plaintiff's  counsel  offered  in  evidence 
a  copy  of  the  transfer,  taken  from  the  bank-book  of  the  3  per  cents. 
The  bank-books  were  in  court,  but  the  copy  above  mentioned  was  only" 
offered  in  evidence.  Gibbs^  for  the  defendant,  objected  to  it,  and  con- 
tended that  the  books  themselves  were  the  best  evidence,  and  should 
be  given  in  evidence,  and  that  a  copy  was  inadmissible. 

Lord  Kenton  said,  they  were  public  baoks^  which  public  conveni- 
ence required  should  not  be  removed  from  place.  tQ^lltce ;  and  though 
the  books  were'uToourt,  he'would  not,  for  the  sake  Qt  example,  break 
in  upon  a  rule,  founded  on  that  principle  of  public  convenience,  and 
require  the  production  of  the  original,  but  admit s^icbpy  fVom  them  in 
evidence.  His  Lordship  added,  he  remembered  a  case  before  Mr.  Jus- 
tice Yates,^  where  a  deed  of  thirty  yeara  being  produced  in  evidence,  it 
appeared  that  the  subscribing  witness  was  living,  and  then  actually  in 
court.  That  learned  judge  ruled,  that  he  would  not  break  in  upon  a 
rule  of  evidence  so  well  established,  as  that* deeds  of  thirty  years  standi 
ing  proved  themselves,  by  requiring  the  subscribing  witness  to  be 
called,  but  would  admit  it  without  further  proof.  JSrskine,  Qarroto, 
and  ManUyj  for  the  plaintiff.     Oibba  and  MarryoU  for  the  defendant 


COMMONWEALTH  v.  EMERY. 

Commonwealth  of  Massachusbtts.    1854. 

[Reported  2  Gra^,  80.] 

On  the  trial  of  the  defendant  in  the  Court  of  Common  Pleas  for  being 
a  common  seller  of  spirituous  and  intoxicating  liquors,  there  was  evi- 
dence of  sales,  made  by  the  defendant's  servant  or  agent,  at  a  public 
house  kept  by  the  defendant  in  Lowell. 

The  district  attorney,  in  order  to  prove  that  the  house  was  owned 
bj'  the  defendant,  and  that  the  business  carried  on  there  was  his, 
offered  a  paper  purporting  to  be  a  registry  copy  of  a  deed  of  the  prem- 
ises to  the  defendant,  certified  by  the  register  of  deeds  for  this  country. 
The  defendant  objected  to  the  admission  of  the  copy  of  the  deed 
as  evidence,  for  the  reason  that  he  had  had  no  notice  to  produce 
the  original  deed.  But  Perkins,  J.,  overruled  the  objection,  and  ad- 
mitted the  copy  in  evidence.  To  this  ruling  the  defendant  alleged 
exceptions. 

c/1  Q.  Abbott^  for  the  defendant. 

«/.  H.  Clifford  (Attorney- General),  for  the  Commonwealth. 

^  A  jostice  of  the  Eiug*B  Bench,  and  afterwards  of  the  Common  Pleaa^  from  1764 
to  1770.  —  Ed. 
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Shaw,  C.  J.  Upon  consideration,  the  coart  are  of  opinion  that  this 
CQD^  of  a  deed  ought  not  to  have  been  admitted,  without  notice  to  the 
defendant  to  proSucj 

The  rule,  as  to  the  use  of  deeds  as  evidence,  in  this  Commonwealth, 
is  founded  partly  on  the  rules  of  the  common  law,  but  modified,  to 
some  extent,  by  the  registry  system  established  here  by  statute.  The 
theory  is  this :  that  an  original  deed  is  in  its  nature  more  authentic  and 
better  evidence  than  any  copy  can  be ;  that  a  copy  is  in  its  nature 
secondary ;  and  therefore  in  all  cases  original  deeds  should  be  required, 
if  they  can  be  had.  But  as  this  would  be  burdensome  and  expensive, 
if  not  impossible,  in  many  cases,  some  relaxation  of  this  rule  was 
necessary  for  practical  purposes.  The  law  assumes  that  the  grantee 
is  the  keeper  of  deeds  made  directly  to  himself;  when  then  he  has  oc- 
casion to  prove  any  fact  by  such  deed,  he  cannot  use  a  copy,  because 
it  would  be  offering  inferior  evidence,  when  in  theory  of  law  the  su- 
perior is  in  his  own  possession  or  power.  It  is  only  on  proof  of  the 
loss  of  the  original,  in  such  case,  that  any  secondary  evidence  can  be 
received. 

Our  system  of  conveyancing,  modified  by  the  registry  law,  is,  that 
each  grantee  retains  the  deed  made  immediately  to  himself,  to  enable 
him  to  make  good  his  warranties.  Succeeding  grantees  do  not,  as  a 
matter  of  course,  take  possession  of  deeds  made  to  preceding  parties, 
so  as  to  be  able  to  prove  a  chain  of  title  by  a  series  of  original  deeds. 
Every  grantee  therefore  is  the  keeper  of  his  own  deed,  and  of  his  own 
deed  only. 

But  there  is  another  rule  of  practice  arising  from  the  registr}'  law, 
and  the  usage  under  it,  which  is,  that  all  deeds,  before  being  offered  in 
evidence  as  proof  of  title,  must  be  registered.  The  register  of  deeds 
therefore  is  an  ofiScer  of  the  law,  with  competent  authority  to  receive, 
compare,  and  record  deeds ;  his  certificate  Terifies  the  copy  as  a  true 
transcript  of  the  original,  and  the  next  best  evidence  to  prove  the 
existence  of  the  deed ;  though  it  follows  as  a  consequence,  that  such 
copy  is  legal  and  competent  evidence,  and  dispenses  with  original  proof 
of  its  execution  by  attesting  witnesses.  In  ca^es,  therefore,  in  which 
the  original,  in  theory  of  law,  is  not  in  the  custody  or  power  of  the 
party  having  occasion  to  use  it,  the  certified  oflice  copy  is  prima  fade 
evidence  of  the  original  and  its  execution,  subject  to  be  controlled  by 
rebutting  evidence. 

But  as  this  arises  from  the  consideration,  that  tlie  original  is  not  in 
the  power  of  the  party  relying  on  it,  the  rule  does  not  apply  where 
such  original  is,  in  theory  of  law,  in  possession  of  the  adverse  party ; 
because  upon  notice  the  adverse  party  is  bound  to  produce  it,  or  put 
himself  in  such  position  that  any  secondary  evidence  may  be  given. 

Should  it  be  objected  that,  upon  notice  to  the  adverse  party  to  pro- 
duce an  original,  and  the  tender  of  a  paper  in  answer  to  the  notice,  the 
party  calling  for  the  deed  might  deny  that  the  paper  tendered  was 
the  true  paper  called  for;  it  would  be  easy  to  ascertain  the  identity  of 
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tiM  pAper,  b}*  m  comparison  of  the  oontents  of  the  psper  tendered  with  the 
oopj  offered,  wid  by  the  oflSctal  certificate,  whxeb.  the  register  of  deeds 
is  required  to  make  on  the  original^  when  it  is  recorded.  This  con* 
etmction  of  the  rale  will  carry  cot  tiie  principle  on  which  it  is  fbonded, 
to  insist  on  the  better  evidence  when  it  can  practically  be  had,  and 
allow  the  secondary  only  when  it  is  necessary.  The  court  being  of 
opinion  that  evidence  was  received  which  was  not  competent  and  ought 
not  to  have  been  admitted,  the  verdict  is  set  aside,  and  a  new  trial  or- 
dered in  the  Court  of  Common  Pleas.  ^ 

1  The  use  of  copies  from  a  pablio  rigi«try  is  UsgAf  rtgolaled  hj  stetate.  See 
McKeen  v,  De  Lancy'a  LMaae,  6  Cranch,  22  (Pa.) ;  Cl«^  v.  Nizon,  5  Hill,  M 
(N.  Y.) ;  Younge  v.  Gailbeau,  ft  Wall.  636  (Tex.);  Newsom  «.  Liuter,  13  IIL  175; 
Rigney  o.  De  Graw,  100  Fed.  Rep.  213,  220  (1900) ;  Un.  Pac.  Co.  v.  Reed,  49  U.  S. 
Ap.  238 ;  compare  Smartle  cL  Newport  r.  'Williams,  1  Salk,  280 ;  In  re  Slater,  76  L. 
T.  Rep.  704.  In  Webber  v,  Stratton,  89  Me.  879,  the  court  said :  **  The  question 
presented  by  this  statute  is  whether  tiie  official  e^rtificate  of  tlie  statute  acknowledg- 
ment of  the  deed  appearing  upon  a  recorded  deed;  dUpenaes  with  other  proof  off  its 
execution  when  offered  by  the  grantee  therein  as  evidence  of  title.  Since  the  certificate 
is  purely  a  creature  of  statute  it  cannot  haye  that  effect  except  by  force  of  some  statute 
provision.  In  many  and  probably  most  of  the  States,  the  statutes  are  held  to  have 
that  force,  but  those  decisions  are  based  -on  the  peculiar  language  of  thoae  statutes. 

"  We  have  in  Maine  no  statute  providing  in  terms  for  sueh  an  effect  of  a  certificate  of 
acknowledgment  The  statute  of  oonTeyancee^  E.  S.,  c  78,  requiiee  deeds  of  eonviej- 
ance  to  be  acknowledged  before  being  recorded  in  the  official  re|petry.  The  only 
purpose  of  this  requirement  seems  to  be  to  protect  the  registry  from  misuse.  The 
certificate  of  acknowledgment  is  to  be  evidence  to  the  register,  sufficient  to  adnut  the 
deed  to  registration.  There  is  in  this  statute  no  indication  of  any  other  purpeee  in 
requirmg  an  acknowledgment 

"  The  only  statute  concerning  proof  of  the  execution  of  deeds,  when  offered  in  ei4* 
deuce  in  court,  is  R.  S.,  c.  82,  §  110,  which  provides  that  a  party  may  offer  in  evidenoe 
attested  copies  of  anterior  deeds  from  the  registry  'without  proof  of  their  execution.' 

"  Under  our  system  of  conveyancing  these  anterior  deeds  would  not  usually  be  in  the 
possession  of  the  party,  and  it  might  often  be  practically  impossiUe  for  him  to  prove 
their  execution.  If  these  deeds  possess  the  requirements  lor  official  registration  md  are 
registered,  then  attested  copies  from  the  official  re^^istry  are  properly  assumed  to  be 
copies  of  duly  executed  deeds.  The  original  of  such  an  anterior  deed  bearipg  the  oer- 
tificate  of  official  registration  may  also  be  assumed  to  have  been  duly  executed.  £nox 
V.  Silloway,  10  Maine,  201. 

**  The  statute,  however,  only  appliea  to  anterior  deeds,  and  expressly  exdndee  from  its 
operation  the  deed  to  the  party  himself.  Moreover,  the  legielatnie  aeeme  to  bare  cars- 
fully  guarded  i^nst  any  inference  that  without  the  statute  the  originals  of  sack 
deeds,  though  acknowledged  and  recorded,  would  be  admissible  without  proof  of 
execution.  Office  copies  and  originals  of  anterior  deeds  duly  acknowledged  and  re- 
corded are  by  the  statute  made  admissible '  without  proof  of  execution.'  The  inference 
would  seem  to  be  that  acknowledged  and  recorded  deeds  to  the  party,  being  without 
the  statute,  are  not  to  be  admitted  without  proof  of  execution. 

**  The  necessity  of  proef  of  the  execution  of  such  deeds,  if  called  for,  seems  to  have 
been  hitherto  assumed  without  question  by  the  courts  and  the  legal  professton  in  thia 
State.  The  method  or  sufficiency  of  the  proof  has  sometimes  been  considered,  but 
we  find  no  case  in  which  it  was  suggested  that  no  proof  was  necessary"  [citing 
eases].  —  S». 
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Mr.  Justios  Johnson's  Case,  26  How.  St.  Tr.  487  (1805).  Mr, 
William  Cobbett  sworo.    Examined  by  Mr,  Mnkine. 

Give  that  paper  to  Mr.  Cobbett.  Will  you  look  at  that  paper^  sir. 
[Giving  him  a  paper.]    Haye3'oa  seen  that  paper  before?  —  Yes.  .  .  . 

In  what  manner  did  it  come  to  3*011  ?  —  It  came  to  me  under  cover, 
directed  — 

Mr.  Adam.  ^^  Stop,  air.    llnve  you  got  the  cover  here  ?  —  No. 

Mr.  Erskirm.  —  What  has  beeome  of  the  covers  ?  —  I  do  not  know. 

Have  yoQ  looked  for  them?  —  No ;  it  was  useless,  because  they  were 
immediately  thrown  into  the  fire;  but  this  I  recollect  with  respect  to 
the  covers,  that  they  had  the  Irish  post-mark  upon  them. 

Mr.  Adam.  —  My  lords,  if  they  talk  of  oovefs  they  must  [Nroduce 
them,  otherwise  this  is  not  evidencet. 

Mr.  Brahine  to  the  witness.  -^  Have  you  any  doubt  that  tiie  covers, 
of  which  you  have  just  now  been  speaking,  were  destroj'ed?  —  No,  sir ; 
they  were  destroyed  immediately. 

Mr.  Adam*  —  Do  you  know  that  these  particalar  eovers  were 
destroyed? 

Mr.  Erskine.  —  He  speaks  of  no  other  covers. 

Witness.  —  No,  I  cannot  swear  that  they  were  destroyed. 

Mr.  XSrskiiu.  —  I  rather  think  this  is  hot  the  time  for  my  learned 
IHend,  Mr.  Adam,  to  interpose^ 

Mr.  Adaan.  —  I  am  asking  with  regard  to  the  destruction  of  these 
particular  covers,  which  must  be  taken  to  exist,  unless  proved  to  be 
destroyed,  and  therefore  cannot  be  talked  of  unless  they  are  produced. 

Mr.  Erskine  to  the  witness.  —  Have  you  any  doubt  that  these  ooveni 
were  destroyed?  —  None  at  all. 

Mr.  Park.  —  We  must  examine  farther  into  the  covers,  Ibr  they  are 
written  directions  on  the  letters ;  and  I  submit  to  j'onr  Lordships,  that 
my  friends  cannot  interpose  in  the  midst  of  our  examination. 

LoBD  Ellenbobouqh.  — As  far  as  we  have  got,  we  have,  from  the 
witness,  probable  evidence  of  the  destruction  of  these  eovers,  as  it  seems 
to  me.  We  have  such  probable  evidence  of  the  destruction  of  the  thing, 
as  to  let  in  parol  evidence  of  its  nature ;  if  you,  in  3'our  examination 
of  the  witness  hereafter,  can  change  it,  that  will  be  evidence  for  you  to 
support  your  objection  to  the  parol  testimony. 

JK*.  Erskine  to  the  witness.  —-Having  said  that  you  received  these 
letters  under  cover,  and  that  you  have  no  doubt  the  covers  were  de- 
stroyed; what  mark  was  on  this  particular  cover?  —  It  had  an  Irish 
post-mark  on  it. 

What  address  was  on  the  cover?— To  Mr.  Budd,  No.  100,  Pall 
Mall.^ 

^  "The  raling  of  the  court  admittiDg  oral  testimony  as  to  the  oontmts  of  the 
letter  fiom  tiie  plaiatifis  authorizing  McGoj  4  Co.  to  act  as  tfaeh'  agents,  iras  dearly 
right  The  sole  objection  was  that  the  loss  had  not  been  sufficiently  proyed.  This 
was  a  preliminaiy  inquiry  addressed  to  the  discretion  of  the  judge.     1  Greenl.  Eri- 
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THE  QUEEN'S   CASE.* 
House  of  Lords.    1820. 

[Reported  2  Br.  f  Bing.  284.] 

[Ik  certain  legislative  proceedings  the  Hoase  of  Lords  proposed  ques- 
tions to  the  judges.]  *  Whether  in  the  courts  below  a  party,  on  cross- 
examination,  would  be  allowed  to  represent,  in  the  statement  of  a 
question,  the  contents  of  a  letter,  and  to  ask  the  witness  whether  the 
witness  wrote  a  letter  to  any  person  with  such  contents,  or  contents  to 
the  like  effect,  without  having  first  shown  to  the  witness  the  letter,  and 
having  asked  that  witness  whether  the  witness  wrote  that  letter,  and 
his  admitting  Uiat  he  wrote  such  letter?  .  •  . 

The  Judges,  after  having  retired  for  a  short  time,  returned  the  follow- 
ing answer :  —  • 

Abbott,  C.  J.  My  Lords,  the  Judges  have  conferred  upon  the  ques- 
tions propounded  to  them  by  3'our  Lordships.  The  first  question  was  in 
these  words.     (Here  the  Lord  Chief  Justice  recited  the  first  question.) 

The  Judges  are  of  opinion,  that  that  question  must  be  answered  by 
them  in  the  negative ;  and  the  reason  and  foundation  of  our  opinion  is 
shortly  this :  The  contents  of  every  written  paper  are,  according  to  the 
ordinary  and  well  established  rules  of  evidence,  to  be  proved  by  the 
paper  itself,  and  by  that  alone,  if  the  paper  be  in  existence ;  the  proper 
course,  therefore,  my  Lords,  is  to  ask  the  witness  whether  or  no  that 
letter  is  of  the  handwriting  of  the  witness?  If  the  witness  admits  that 
it  is  of  his  or  her  handwriting,  the  cross-examining  counsel  may,  at  his 

dencfs  8.  558 ;  Wilier  v.  Latham,  12  Conn.  892 ;  Stowe  o.  Taerner,  L»  R.  5  Exch. 
155.  And  although  this  court  may  rerise  the  niling  of  the  coart  below  in  any  matter 
of  law,  yet  where  that  court,  upon  legitimate  testimony  tending  to  show  it,  has  found 
the  fact  of  loss,  we  do  not  see  how  this  court  can  review  the  question  in  respect  to  the 
weight  of  the  testimony.  Durgin  ».  Danville,  47  Vt.  96.  But  if  we  were  to  review 
and  weigh  the  testimony  on  this  point  we  should  reach  the  same  conclusion.  It  is 
sufficient  if  the  preliminary  proof  establishes  a  reasonable  presumption  of  the  loss  of  the 
written  evidence.  Harper  1;.  Scott,  12  6a.  125.  And  very  slight  evidence  has  been 
held  sufficient.  Turner  v.  Moore,  1  Brev.  (S.  C.)  236  ;  Flinn  v.  McGonigle,  9  Watts 
A  S.  75.  In  Kelsey  v.  Hanmer,  18  Conn.  811,  it  is  held  sufficient  if  the  party  offer- 
ing the  secondary  evidence  has  done  all  that  could  be  reasonably  expected  of  him, 
under  the  circumstances  of  the  case,  in  searching  for  the  original  instrument.  [Hill  v. 
Winston,  78  Minn.  80,  84.]  See  also  Waller  v.  Eleventh  School  District,  22  Conn.  326. 
The  letter-press  copy  of  the  cable  dispatch  sent  by  McCoy  &  Co.  to  Isaac  Jenks  &  Sons, 
as  claimed  by  direction  of  the  defendants'  agent,  bearing  a  message  to  the  plaintiffs, 
we  think  was  clearly  admissible,  including  also  the  translation  and  the  letter  confirm- 
ing the  dispatch.  Where  the  original  paper  is  in  the  hands  of  a  third  party,  out  of 
the  jurisdiction  of  the  court,  secondary  evidence  of  its  contents  is  admissible.  Shepard 
V.  Giddings,  22  Conn.  282."  —  Elwell  v,  Mersick,  50  Conn.  275.  See  Hayden  v. 
Mitchell,  108  Oa.  481.  —  Ed. 

^  As  to  the  nature  of  the  proceedings  known  by  this  title,  see  Besti  Evidenoe,  as.  474^ 
end,  482.— Ed. 

*  See  1  Tliayer's  Cases  on  Const.  I^aw,  156.  —  Ed. 
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proper  season,  read  that  letter  as  evidence,  and,  when  the  letter  is  pro- 
duced, then,  my  Lords,  the  whole  of  the  letter  is  made  evidence.  One 
of  the  reasons  for  the  rule  requiring  the  production  of  written  instru- 
ments is,  in  order  that  the  court  ma}*  be  possessed  of  the  whole.  If 
the  course  which  is  here  proposed  should  be  followed  the  cross-examin- 
ing counsel  ma}'  put  the  court  in  possession  onlj'  of  a  part  of  the  con- 
tents of  the  written  paper;  and  thus  the  court  may  never  be  in 
possession  of  the  whole,  though  it  may  happen  that  the  whole,  if 
produced,  may  have  an  effect  very  different  from  that  which  might  be 
produced  by  a  statement  of  a  part  .  •  . 

The  following  question  was  proposed  to  the  Judges :  — 

Whether,  when  a  witness  is  cross-examined,  and  upon  the  production 
of  a  letter  to  the  witness  under  cross-examination,  the  witness  admits 
that  he  wrote  that  letter,  the  witness  can  be  examined  in  the  courts  be- 
low, whether  he  did  not,  in  such  letter,  make  statements  such  as  the 
counsel  shall,  by  questions  addressed  to  the  witness,  inquire  are  or  are 
not  made  therein ;  or  whether  the  letter  itself  must  be  read  as  the  evi-^ 
dence  to  manifest  that  such  statements  are  or  are  not  contained  therein  ; 
and  in  what  stage  of  the  proceedings,  according  to  the  practice  of  the 
courts  below,  such  letter  could  be  required  by  counsel  to  be  read,  or  be 
permitted  by  the  court  below  to  be  read  ? 

The  judges,  after  having  retired  for  a  short  time,  returned  the  follow- 
ing answer :  — 

Abbott,  C.  J.  My  Lords,  the  judges  have  conferred  apon  the  ques- 
tions last  proposed  to  them  by  your  Lordships.  The  first  part  of  your 
Lordships'  question  is  in  these  words :  •  .  •  My  Lords,  in  answer  to 
this  part  of  your  Lordships'  question,  I  am  to  inform  j'our  Lordships 
that  the  judges  are  of  opinion  in  the  case  propounded,  that  the  counsel 
cannot,  by  questions  addressed  to  the  witness,  inquire  whether  or.  no 
such  statements  are  contained  in  the  letter ;  but  tliat  the  letter  itself 
must  be  read  to  manifest  whether  such  statements  are  or  are  not  con- 
tained in  tiiat  letter.  My  Lords,  in  delivering  this  opinion  to  your 
Lordships,  the  judges  do  not  conceive  that  they  are  presuming  to  offer 
to  your  Lordships  any  new  rule  of  evidence  now  for  the  firat  time  in- 
troduced by  them ;  but  that  they  found  their  opinion  upon  what,  in  their 
judgment,  is  a  rule  of  evidence  as  old  as  any  part  of  the  common  law 
of  England,  namely,  that  the  contents  of  a  written  instrument,  if  it  be 
in  existence,  are  to  be  proved  by  that  instrument  itself,  and  not  by 
parol  evidence.^ 

^  But  see  the  critioiBins  of  Best  (Ev.  a.  474),  and  the  atatement  of  the  snheeqaent 
action  of  Parliament,  ib.  b.  481.  The  Uat-named  section  rans  as  follows:  '*The 
answers  of  the  judges  in  Queen  Caroline's  case,  on  which  we  have  been  commenting  ; 
opposed,  as  thej  were,  to  the  most  elementary  principles  of  evidence,  having  for  years 
been  denounced  by  writers  on  the  subject,  and  latterly  by  the  Common  Law  Commis* 
sioners  of  1850,  at  length  received  the  condemnation  of  the  legislature.  The  17  &  18 
Vict.  c.  125,  s.  24,  following  almost  verbatim  the  recommendation  of  those  commis- 
sioners, enacts,  '  A  witness  may  be  cross-examined  as  to  previous  statements  made  by 
him  in  writing,  or  reduced  into  writing,  relative  to  the  subject-matter  of  the  cause, 
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B£GINA  «.  FABR  a  oL 
At  Nisi  Fbius.    18M. 
[Reported  AF,fF.  336.] 

Thb  prisoners,  two  men  named  Farr  and  Toikr,  were  indicted  Ibr  a 
burglary  at  the  house  of  one  Wagstaffe,  at  SoatJi  Ockendon,  in  thia 
oountj;  on  tine  night  of  the  12th  of  Angnst  last. 

WooUett  and  Codd^  for  the  prosecation. 

Tayler^  for  the  defence. 

One  of  the  articles  stolen  (none  of  which  were  recovered)  was  a 
ring  —  which  waa  particularlj  described  by  ttie  prosecutor  as  made 
of  bright  Australian  gold,  in  the  form  of  a  broad  band,  with  the 
representation  of  a  buckle  to  it  as  a  garter,  and  with  an  inscription 
inside  it  —  made  on  the  occasion  of  the  loss  of  a  sister,  and  in  memory 
of  her. 

WooHeU^  fbr  the  prosecntioB,  desired  to  ask  what  the  inseriptiofi 
was;  but 

Channell,  B.,  said  he  did  not  think  that  it  would  be  admissible  evi* 
dence  against  the  prisoner.  The  general  rule  was,  that  the  contents  of 
a  writing  on  any  document  or  portable  article  could  not  be  proved  with- 
out its  production,  or  without  showing  it  to  be  in  the  possession  or 
power  of  the  prisoner  or  opposite  party,  and  on  notice  to  him  to  pro- 
duce it 

WooUett,  It  is  proved  to  have  been  stolen,  so  that  we  cannot  pre^ 
duce  it. 

Chaitvell,  B.  It  is  not  proved  to  have  been  stolen  by  the  prison- 
ers, which,  indeed,  is  the  question  to  be  tried. 

WooUett,  It  is  like  the  case  of  a  document  or  instrument  proved  to 
have  been  lost ;  or  like  trover  for  the  article. 

without  saeh  writlDg  being  shown  to  hira ;  but  if  it  io  intended  to  oontradiet  auk 
witness  by  the  writing,  his  attention  most,  before  anch  oontrsdictory  proof  oan  be 
giyen,  be  called  to  those  parts  of  the  writing  whi(rh  are  to  be  used  for  the  purpose  of 
so  contradicting  him :  Provided  always,  that  it  shall  be  competent  for  the  judge,  at 
any  time  during  the  trial,  to  rei{uire  the  prodnction  of  the  writing  for  his  inspection, 
and  he  may  therenpon  make  such  use  of  it  for  the  purpoees  of  the  trial  as  he  shell 
think  fit.*^  By  Seot  loa,  the  enactments  in  this  section  are  ezteaded  to  eveiy  oourt 
of  civil  judicature  in  England  and  Ireland  ;  and  28  Vict,  c  18,  sects.  1  4  5»  extends 
them  to  criminal  cases." 

An  ezeeUent  specimeu  of  the  method  allowed  under  this  ststoie  is  found  in  the 
searching  croas-eoeamination  of  Riehatd  Pigott  by  Sir  Chaxies  Bunell  (l^^ter  Lord 
Chief  Justiee  of  Bng^and)  at  the  fifty-fourth  and  fifty-fiftil  sittings  of  the  '*  ParacU 
Commission"  in  February,  1889.  At  the  next  sesaioB  of  the  Oommission,  pending 
the  cross-examination,  the  witness  was  not  forthcoming ;  and  it  appeared  that  he  had 
oottfossed  and  abaconded.    Bee  the  London  Times  of  Feb.  S2,  S8,  and  27, 1889. 

See  infra,  1264,  1256 ;  Kearney  v.  State^  101  Ga.  803,  807 ;  Klein  «.  Knssell,  19 
Wall.  488,  489,  464 ;  Mo.  A  R.  CkK  v.  Oahion,  60  S.  W.  R.  422  (Tex.  Git.  Ap.  1899)  | 
oompare  Bosenberger  «.  Hanh,  78  K.  W.  B.  887  (Iowa,  1890).— Ed. 
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Chankbll^  R^  ho^evvr,  said  he  tlioaght  that  the  eridenoe  was  not 
admissible :  although  the  prosecutor  could  state  that  there  was  an  in« 
acription  on  the  ring,  and  oonld  otherwise  describe  the  ring  so  as  to 
identify  it^  he  could  not  state  the  contents  of  the  inscription. 

The  proaecQtor  prodnced  another  ring,  which  had  been  made  for  a 
brother  opou  the  same  occasion,  and  was,  he  said,  exactly  like  it. 

A  witness  was  afterwards  called,  who  prored  that  soon  after  the 
burglary  the  prisoner  Toiler  showed  her  a  ring ;  which  she  described, 
and  which  she  said  Ikad  an  inscription  upon  it 

WooUM  proposed  to  ask  her  what  the  inscription  was ;  but 

Channkll,  B.,  having  elicited  that  there  had  been  no  notice  to 
produce  this  rii^,  said  be  considered  that  the  contents  of  the  in« 
acription  upon  it  eoald  not  be  asked ;  and  he  could  not  allow  of  the 
question. 

The  learned  judge,  however,  alk>wed  the  fellow  ring  produced  by  the 
prosecutor  to  be  shown  to  the  witness ;  and  she  said  that  the  ring  shown 
to  her  by  the  prisoner  was  exactly  like  it  .  .  • 


C0LLIN6  V.  TBEWEEiL 

EiNO'b  Bench.    1827. 

IBeporUd  ^  B,  j- C.  394.3] 

OarUr  and  Tucket  now  allowed  eause*  •  .  •  WrigJd,  contra.  .  .  • 
BATI.BT,  J.  This  was  an  action  brought  to  recover  the  amount  of  an 
attorney's  bill.  There  was  a  nonsuit  on  the  ground  that  a  copy  of  the 
bill  could  not  be  received  in  evidence  because  the  plaintiff  had  not  given 
the  defendant  notice  to  produce  the  orijginal  bill  ddivered  to  him.  A 
rule  was  obtained  for  entering  a  verdict  for  the  plaintiff  on  two  grounds, 
first,  that  it  was  not  necessary  to  give  any  notice  to  produce  the  bill 
delivered  to  the  plaintiff,  beeause  that  bill  itself  was  a  notice,  and  that 
it  was  not  necessary  in  any  case  to  give  notice  to  produce  a  notice. 
Seconcfly,  that  the  witness  who  proved  the  delivery  of  the  bill  to  the 
defendant,  having  proved  also  that  he  made  tiiis  copy  of  the  bill  and  of 
the  plaintiff's  signature  to  it,  which  copy,  if  it  had  been  signed  hy  the 
plaintiff,  would  have  been  a  duplicate  original,  and  the  plaintiff  at  the 
trial  having  offered  to  sign  tiie  copy,  it  was  insisted  that  he  ought  to 
have  been  permitted  to  do  so,  and  that  if  he  had  it  would  tben  have 
been  admissible  evideno&  Our  opinion  is  not  founded  upon  the  latter 
ground,  but  we  think  that  notice  to  prodtaoe  the  bill  delivered  to  the 
defendant  was  nottiecessary  in  this  case,  because  tiie  bill  delivered  to 
Urn  was  in  the  nature  of  a  notice*    There  are  tiiree  descriptions  or 

&  Ana  m  Rflg.  ».  Edge,  WOls,  Cire.  Et.  (4th  'Eng,  ed.,  5th  Am.  ed.)  212  (1842), 
whtre  lirale^  B»,  ''  refused  to  receive  evidence  of  the  contents  of  [a]  coffin  plate,  on  the 
gronnd  that,  being  remoyable,  it  ougiht  to  have  been  prodnced.'* .  Bat  compass  The 
King  0.  Hnnt  and  Cora.  v.  Moirell,  aiUe^  pp.  780,  781*  —  £o. 

*  The  statement  of  fkcts  Is  omitted. 
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cases  where  notice  to  produce  an  fnstniment  is  onnecessar}* ;  first, 
where  the  instrument  produced  and  that  to  be  proved  are  duplicate 
originals;  secondl}',  where  the  instrument  to  be  proved  is  a  notice ;  as 
a  notice  to  quit,  or  a  notice  of  the  dishonor  of  a  bill  of  exchange.  In 
Kine  v.  Beaumont^  8  B.  &  B.  288,  the  Court  of  Common  Pleas,  after 
consulting  the  judges  of  the  other  courts^  held  that  the  cop}'  of  an 
original  letter  giving  notice  of  the  dishonor  of  a  bill  was  admissible 
without  notice  to  produce  the  original  letter,  and  Dallas,  C.  J.,  there  said, 
that  he  could  not  see  any  great  difference  between  a  duplicate  original 
and  a  cop}-  made  at  the  time.  The  third  case  is  where,  from  the  nature 
of  the  suit,  the  opposite  party  must  know  that  he  is  charged  with 
possession  of  the  instroment  Thus,  in  an  action  of  trover  for  a  bond 
or  note,  parol  evidence  of  the  instrument  may  be  given  although  no 
previous  notice  be  proved.  Our  opinion  in  this  case  is  founded  upon 
this,  that  the  bill  delivered  one  month  before  action  brought  is  substan- 
tially in  the  nature  of  a  notice  to  the  defendant  of  the  amount  of  the 
plaintiff's  demand,  and  that  he  will  enforce  that  demand  by  action  un<» 
less  the  defendant  proceeds  to  tax  his  bill  under  the  statute.  Besides, 
this  case  ma}',  perhaps,  fairly  be  considered  as  falling  within  that  class 
of  cases  where  notice  to  produce  has  been  held  to  be  unnecessary,  viz. 
on  the  ground,  that  from  the  nature  of  the  suit  the  opposite  party  must 
know  that  he  is  charged  with  possession  of  the  instrument.  For  here, 
from  the  very  nature  of  the  suit,  the  defendant  must  have  known  that 
the  plaintiff  sought  to  recover  the  amount  of  that  bill  which  had  l^en 
delivered  to  him,  and  which,  in  the  ordinary  course  of  things,  must  be 
in  his  possession.  We  do  not  proceed  altogether  without  authority 
on  this  point  In  Anderson  v.  May^  2  Bos.  A  Pul.  237,  a  copy  of  an 
attorney's  bill,  the  original  of  which  bad  been  delivered  to  the  defendant, 
was  held  to  be  admissible  in  evidence  without  proof  of  notice  to  produce 
the  original.  From  the  report  of  that  case  in  8  Espw,  it  may  be  col- 
lected that  the  bill  delivered  was  not  made  at  the  same  time  with  the 
copy,  for  Shepherd,  Serjt.,  states  that  the  one  produced  was  not  a  copy 
of  the  other,  but  a  duplicate  original,  the  two  having  been  copied  from 
the  books  of  the  plaintiff.  In  PftUipson  y.  Chace^  2  Campb.  110, 
Lord  Ellenborongh  seems  to  have  thought  that  the  decision  in  Ander- 
son  V.  May  proceeded  on  the  ground  that  they  were  contemporary 
writings.  But  having  ascertained,  as  we  think,  satisfactorily,  that  the 
instrument  given  in  evidence  in  that  case  was  not  made  contempo- 
raneously with  that  which  was  delivered  to  the  defendant,  we  think 
the  decision  in  that  case  in  point,  and  sustainable  on  the  ground  that 
the  bill  delivered  was  a  notice.  That  being  so,  we  are  of  opinion 
that  the  copy  of  the  bill  delivered  was  admissible  in  evidence,  without 
giving  any  notice  to  produce  the  bill  delivered,  and  consequently  the 
rule  for  entering  a  verdict  for  the  plaintiff  must  be  made  absolute. 

Side  absohite^ 

^  And  so  Jory  v.  Orchard,  2  B.  ft  P.  89 ;  Eine  v.  Beaumont,  8  Br.  &  B.  288 ; 
Qainley  v,  Atkins,  9  Gray,  870;  Steph.  Dig.  Er.  (Chase's  ed.)  art.  72,  and  note.— £o. 
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In  Zipp  V.  Colchester  Rubber  Co.^  80  N.  W.  Rep.  867  (So.  Dak. 
1899)  in  an  action  for  breach  of  a  contract  contained  in  written  orders 
and  letters  passing  between  the  parties,  the  court  (Haket,  J.)  in 
affirming  a  judgment  for  the  plainti£F,  said :  '^  Several  letters  received 
b}'  the  plaintiff  from  defendant  were  received  in  evidence,  and  plaintiff's 
agent  was  allowed  to  testify  as  to  the  contents  of  letters  written  by  him 
to  defendant  The  witness  testified  that  he  .  .  .  made  no  copies  of 
the  letters  sent  to  defendant,  and  that  the  originals  were  not  in  his 
possession,  or  under  his  control.  Defendant's  attorney  declined  to 
produce  the  oiiginals,  stating,  if  in  existence,  they  were  at  tlie  home 
office  of  defendant,  and  objected  to  oral  evidence  of  their  contents 
on  the  ground  that  the  originals  were  the  best  evidence,  and  that  a 
proper  demand  for  their  production  had  not  been  made.  ...  It  may 
be  true  that  the  notice  above  quoted  cannot  be  regarded  as  a  notice  to 
produce,  but,  in  view  of  the  issues  raised  by  the  pleadings,  it  was  not 
error  to  permit  secondary  evidence  of  the  contents  of  the  letters  sent 
b}'  plaintiff  to  defendant,  because  no  notice  to  produce  was  necessary. 
'  Notice  to  produce  is  not  necessary  in  case  of  a  writing  directly  in- 
volved in  the  cause  of  action  or  defence,  so  that  the  nature  of  the  action 
or  the  contents  of  the  pleadings  in  effect  give  notice  that  it  will  be 
required.'  Abb.  Tr.  Brief.  PL  80;  Jxitoson  y.  ^achman^  Si  N.  Y. 
616.  The  complaint  alleged  a  written  contract,  the  existence  of  which 
necessarily  depended  upon  the  orders  and  letters  which  had  passed 
between  the  pai-ties.  The  receipt  of  the  orders  is  admitted  by  the 
answer,  and  defendant  alleges  that  it  communicated  with  plaintiff 
requesting  and  demanding  securit}',  and  offering  to  furnish  the  goods 
if  security  were  given.  The  pleadings  disclosed  that  plaintiff's  cause 
of  action,  if  an}*  existed,  was  founded  upon  the  letters  written  by  the 
respective  parties,  so  the  nature  of  the  action  and  the  contents  of  the 
pleadings  in  effect  gave  defendant  notice  that  the  letters  received  from 
plaintiff  by  defendant  would  be  required."  ^ 


REX  V.  WATSON. 
Kino's  Bench.    Sittings  at  Westminster.    1817. 

[Reported  2  Starkie,  116.^] 

This  was  a  trial  at  bar,  upon  an  indictment  against  James  Watson 
the  elder,  for  high  treason,  founded  upon  the  Statutes  25  E.  3,  st.  5, 
c  2,  and  the  36  6.  8,  c.  7.  .  .  . 

It  appeared  that  on  the  26th  of  November  a  person  of  the  name  of 
Castle  took  a  manuscript  to  Scale,  a  printer,  in  order  that  he  might 
print  500  large  copies  for  placards  and  4,000  small  ones,  advertising  a 
meeting  at  Spa  Fields  on  the  2d  of  December,  and  that  the  prisoner 

1  And  80  Howell  o.  HuycV,  2  Abb.  App.  Cas.  (N.  Y.)  423;  W.  Un.  TpI.  Co.  v. 
Thompson,  18  Tex.  Gv.  Ap.  279 ;  Ellis  v.  Sharp,  49  S.  W.  Rep.  409  (Tex.  Civ.  Ap. ).  —  En. 
*  A  part  of  the  case  is  omitted. 
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Watson  afterwards  called  upon  hiiQt  Seale,  and  todk  away  25  of  the 
lAtge  placards.  Seaie  upon  the  trial  produoed  one  of  the  large  ones, 
and  another  witness  was  afterward  asked  whether  similar  placards  had 
not  been  posted  upon  the  walls  of  the  metropolis. 

It  was  objected  for  the  prisoner,  tliat  no  evidence  of  the  contents 
coald  be  received  without  notice  to  the  prisoner  to  produce  the  original 
manuscript.  ... 

LoBD  Ellembobough.  An  order  having  been  given  to  print  500 
copies,  Watson  fetched  away  25 ;  by  tliis  he  adopted  the  printing  as 
done  in  the  execution  of  an  oi-der  which  be  had  given  ;  and  when  he 
took  away  25  out  of  a  common  impression,  they  must  be  supposed  to 
agree  in  the  contents.  When  you  wish  to  prove  that  a  party  has  notice 
of  the  contents  of  a  newspaper,  you  show  by  one  witness  that  he  had 
a  copy  of  the  paper,  and  by  another  what  the  contents  were* 

Baylet,  J.  The  objection  is,  that  without  notice  to  produce  the 
original  any  other  evidence  of  tlie  contents  is  bot  secondary  evidence. 
It  appears  to  me  that  that  is  not  the  case,  for  that  every  one  of  those 
woi'kcd  off  are  originals,  in  the  nature  of  duplicate  originals ;  and  it  is 
clear  that  one  duplicate  may  be  given  in  evidence,  without  notice  to 
produce  the  other.  If  the  placard  were  offered  in  evidence,  in  order  to 
show  the  contents  of  the  original  manuscript^  there  would  be  great 
weight  in  the  objection ;  but  when  they  are  printed  they  all  become 
originals ;  the  manuscript  is  discharged  ;  and  since  it  appears  that 
they  are  from  the  same  press,  they  must  all  be  the  same. 

Abbott,  J.  If  this  paper  were  offered  in  order  to  show  what  were 
the  contents  of  the  original  manuscript,  it  might  be  contended  that 
sufficient  preparatory  evidence  had  not  l)een  given ;  but  in  another 
point  of  view  it  appears  to  me  that  the  evidence  is  admissible,  in 
order  to  prove  that  Mr.  Watson  knew  the  contents  of  a  placard  posted 
in  the  sti^eets,  relating  to  a  meeting  in  Spa  Fields,  on  the  2d  of  Decem- 
ber, and  giving  notice  of  it  The  fact  is  proved  that  the  printer,  having 
printed  a  number  of  papers  similar  to  the  one  produced,  delivered  25 
of  them  into  the  hands  of  Watson  four  days  previous  to  the  meeting. 
This,  then,  proves  that  Watson  knew  the  contents  of  the  placard  posted 
in  the  streets  relating  to  that  meeting,  and  if  he  had  notice  of  the  con- 
tents of  the  placaixl  it  is  evidence  against  him. 

HoLROiTD,  J.  I  am  of  the  same  opinion.  This  is  not  a  question  of 
copy  and  original.  A  number  of  placards  were  printed  by  the  order  of 
two  persons,  and  the  prisoner  took  25  of  them  away.  None  of  these 
printed  papers  were  originals  more  than  the  rest.  The  question  is, 
whether  the  prisoner  took  away  part  of  the  impression,  and  whether 
that  may  be  proved  in  the  manner-proposed.  The  evidence  proves  his 
knowledge  of  the  contents  of  these  phicards ;  and  I  am  of  opinion  that 
the  one  produced  may  be  read.^ 

1  In  Cleveland,  etc.  R.  R.  Go.  v.  PeriEins,  17  Mich.  296,  the  ooart  (Gooley,  Ch.  J.) 
said,  '*  Of  the  exceptions  appearing  in  the  record,  we  shall  notice  those  only  which  are 
relied  upon  in  the  brief  for  the  plaintiffs  in  error. 

First :  That  the  Circuit  Judge  erred  in  allowing  the  contract  held  by  PerVinA  to  be 
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King's  Bench.    1827. 
[Reported  7  JB.  A  C.  611.] 

Upon  appeal  against  an  order  of  two  justices,  whereby  William 
Thomas,  his  wife  and  children,  were  removed  from  the  township  of 
Ecclesball  Bierlaw,  in  the  West  Riding  of  the  county  of  York,  to  the 
township  of  Hull,  in  the  East  Riding  of  the  same  county^  the  sessions 
confirmed  the  order,  subject  to  tlie  opinion  of  this  court  on  the  follow- 
ing case :  — 

The  respondents  haying  proved  that  the  pauper  had  gained  a  settle- 
ment in  the  appellant  parish,  the  appellant's  counsel,  upon  the  cross- 
examination  of  the  pauper,  a  brickmaker,  was  proceeding  to  show  that 
be  bad,  in  the  year  1813  or  1814,  acquired  a  settlement  at  Whitgift 
subsequently  to  that  established  by  the  respondents,  by  the  occupation 
of  a  tenement,  and  to  prove  what  was  the  rent  paid  for  the  same, 
whereupon  the  respondents'  counsel  interposed,  and  asked  the  pauper 
whethei*  the  contract  under  which  he  had  held  the  tenement  was  not  in 
writing,  and  on  his  admitting  that  it  was,  they  objected  that  parol  tes- 
timony could  not  be  received.  The  appellant's  counsel  contended,  that 
they  had  nothing  to  do  with  the  agreement^  that  all  they  proposed  to 
prove  was  the  fact  of  the  occupation  and  the  annual  value  of  the  tene- 
ment, which  they  were  at  liberty  to  prove  by  the  cross-examination  of 
the  pauper,  without  reference  to  the  agreement ;  but  the  court  of  quar- 
ter sessions^  being  of  opinion  that  the  contract  must  be  proved,  and 
that  such  parol  evidence  could  not  be  received,  confirmed  the  order, 
subject  to  the  o(4nion  of  this  oonrt. 

Blackbume^  in  support  of  the  order  of  sessions.     CoUman^  contra. 

Batlet,  J.  The  general  rule  is,  that  the  contents  of  a  written  instru- 
ment cannot  be  proved  without  producing  it  But,  although  there  may 
be  a  written  instrument  between  a  landlord  and  tenant,  defining  the 
terms  of  the  tenancy,  the  fact  of  tenanc3'  may  be  proved  by  parol,  with- 
out proving  the  terms  of  it.  It  was  unnecessarj'  in  this  case  to  prove 
by  the  written  instrument,  either  the  fact  of  tenancy  or  the  value  of  the 
premises. 

read  in  evidence,  before  the  duplicate,  in  the  hands  of  the  Railroad  Company,  had 
been  produced*  or  its  absence  accounted  for.  This  we  think  not  well  taken.  The 
contract  signed  by  the  company  was  delirered  to  Perkins  as  the  eridenoe  of  their  un- 
dertaking and  UaUlity ;  and  there  is  no  oocanoo  for  him,  when  he  ia  seeking  to  enforce 
their  obligation,  to  call  for  the  production  of  the  corresponding  evidence  which  he  has 
pat  into  their  hands,  to  be  used,  when  needful,  against  Yam,  If  proof  of  the  dujdieate 
eoald  have  been  important  to  the  defendanti^  they  were  at  liberty  to  make  use  of  it, 
and,  as  the  action  was  based  on  the  contract,  it  is  to  be  presumed  their  evidence  of  it 
was  praaent  «t  the  trial ;  but  its  prodofition  waa  no  neoesaary  part  of  the  plaintifi*a 
caae.  .  .  •" — £i>« 
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LriTLEDALK,  J.    Payment  of  rent  as  rent  is  evidence  of  tenancy,  and 
may  be  proved  without  producing  the  written  instrument. 

The  case  ordered  to  go  back  to  the  sesBions  to  hear  the  emdence.^ 


Vincent  v.  Cole,  M.  &  M.  257  (1828).  Assumpsit  for  work  and 
labor.  The  action  was  brought  to  recover  compensation  for  pulling 
down  an  old  house,  and  building  a  new  one.  The  plaintiff  called  the 
defendant's  surveyor,  under  whose  superintendence  the  work  had  been 
done.  He  stated,  on  cross-examination,  that  the  work  had  commenced 
under  a  written  agreement ;  but  that  certain  items  which  the  plaintiff 
relied  on  were  extras,  and  not  contained  in  it ;  and  that  in  paiticular 
the  plaintiff  had  refused  to  proceed  in  building  the  party-wall  unless 
the  defendant  would  promise  to  pay  for  the  whole  of  it,  which  the  de- 
fendant did  promise,  and  it  was  built.  Sir  James  Scarlett^  for  the 
defendant,  objected  that  the  plaintiff  must  be  nonsuited  unless  the 
agreement  was  produced ;  that  that  was  the  best  evidence  of  what  were 
extras  and  what  not,  and,  for  aught  that  appeared,  these  items  might 
have  been  contemplated  and  provided  for  in  the  agreement.  Gumey^ 
in  answer,  said  that  the  promise  as  to  the  party-wall  clearly  showed  that 
item  to  be  independent  of  the  agreement ;  and  he  cited  Rex  v.  FendU- 
toriy  15  East,  449,  and  proposed  that  his  Lordship  should  look  into  the 
agreement,  which  was  in  court,  unstamped,  to  see  whether  or  not  it 
comprehended  the  item  sought  to  be  recovered. 

Lord  Tenterden,  C.  J.  The  only  item  on  which  I  have  any  diffi- 
culty is  that  for  the  partj'-wall ;  I  yield  to  the  objection  as  to  all  the 
others ;  and  even  with  respect  to  tliat,  after  consideration,  I  think  it 
safest  to  require  the  production  of  the  instrument.  I  have  always  (per- 
haps more  so  than  other  Judges)  acted  most  strictly  on  the  rule  that 
what  is  in  writing  shall  only  be  proved  by  the  writing  itself;  my  experi- 
ence has  taught  me  the  extreme  danger  of  reljing  on  the  recollection 
of  witnesses,  however  honest,  as  to  the  contents  of  written  instruments ; 
they  may  be  so  easily  mistaken  that  I  think  the  purposes  of  justice  re- 
quire the  strict  enforcement  of  the  rule.  It  does  appear  here  that  there 
is  an  agreement  in  writing  relating  to  the  claim,  and  I  am  therefore  of 
opinion  that  the  plaintiff  cannot  proceed  without  producing  it. 

NbnsuU. 
Oumey  and  Archholdy  for  the  plaintiff!    Sir  James  Scarlett^  for  the 
defendant. 

A  motion  was  made  in  the  following  term  to  set  aside  this  nonsuit, 
but  the  court  refused  the  rale,  Pabke,  J.,  intimating  that  in  this  case 

^  In  Strother  v.  Barr,  5  Bing.  186  (1828),  a  mling  to  the  laine  effect  was  apheld 
by  an  equal  dirision  of  the  judges  of  the  Court  of  Common  Pleas,  giving  elaborate 
opinions.  And  so  the  fact  of  payment*  without  producing  the  receipt  Hinchman  v. 
Whetstone,  28  111.  185 ;  Boykin  v.  State,  24  So.  Rep.  141.  See  cases  cited  in  1  TayL 
Evid.  (9  th  ed.|  Chamberlayue's  American  notes),  p.  858*,  Mf.  ^-  Ed. 
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the  prodaction  of  the  written  contract  might  be  of  great  importance, 
even  with  respect  to  the  extra  work,  as  furnishing  some  evidence  be- 
tween the  parties  as  to  the  rate  at  which  work  should  be  paid  for  ;  and 
Lord  Tenterden,  C.  J.,  observing,  with  respect  to  the  argument  that 
the  judge  might  look  at  the  agreement  to  see  whether  it  refen*ed  to  the 
items  claimed  to  be  recovered  independently  of  it^  that  the  inconvenience 
of  such  a  course  would  be  very  great,  as  it  might  impose  upon  a  judge 
the  necessity  of  looking  repeatedly  through  a  long  agreement  to  see 
whether  it  contained  provisions  applicable  in  any  degree  to  fifty  or  sixty 
items,  which  a  party  claimed  to  recover  independently  of  it 


Reid  v.  Batte,  M.  &  M.  413  (1829).  Assumpsit  for  work  and  labor.   ^  ^  .^^ ^  ^  ^'    " ' 
The  plaintiffs  were  plasterers,  and  brought  this  action  to  recover  £80  for       ' 
an  ornamental  entablature  placed  in  the  front  of  some  houses  which  the  '   • 
defendant  was  building.    The  plaintiffs  had  been  employed  to  do  the    \>^'-^->     *-^^'  ''^*-f 
inside  work  of  the  house  under  a  written  contract,  as  it  appeared  on 
cross-examination  of  the  witness  for  them,  who  said  that  he  had  so 
understood  fh>m  his  masters;   and  that  from  the  beginning,  during 
the  progress  of  the  inside  work ;  but  that  whilst  that  work  was  go. 
Mng  on,  he  heard  a  new  order  given  for  the  entablature.     The  con- 
test in  the  progress  of  the  cause  was  which  side  should  produce  the 
contract,  and  after  some  discussion  it  was  by  consent  read  by  the 
plaintiffs. 

Lord  Tsin*BRDSN,  C.  J.,  then  said :  If  I  bad  been  to  decide,  I  should 
certainly  have  said  on  this  precise  state  of  facts,  that  it  was  not  impera- 
,  tive  on  the  plaintiffs  to  produce  the  contract.  So  much  injustice  has 
been  frequently  done  by  a  rigid  adherence  to  this  rule,  that  I  should 
certainl}'  be  reluctant  to  carry  it  into  strict  execution.  Otherwise  it 
might  happen,  as  it  sometimes  does,  that  the  party  is  turned  round  for 
want  of  a  stamp,  or  at  all  events  put  to  the  unnecessary  expense  of  the 
penalty  and  stamping  the  instrument,  when,  on  looking  on  it,  it  might 
appear  that  it  had  nothing  to  do  with  the  claim.  I  am  more  anxious  to 
say  this,  now  that  no  decision  is  required  for  the  purposes  of  the  case, 
than  I  should  have  been  had  not  the  counsel  agreed. 

Verdict  fw  the  plaintiffi. 

Sbltj  for  the  plaintiffs.     Campbell  and  JR.  8.  Xichards^  for  the 
defendant^ 

^  Compare  Parton  v.  Cole,  6  Jnr.  870. 
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DOE  V.  HARVEY. 

CoMMOK  Pleas.    1882. 

[Sported  1  Mwr€  ^  Sc.  374.]  ' 

This  was  an  action  of  trespass  for  mesne  profits.  The  caase  was 
tried  before  Mr.  Justice  Alderson,  at  the  last  assizes  for  the  connty  of 
Somerset  .  •  .  The  learned  jndge  . . .  directed  a  nonsuit,  with  liberty 
to  the  plaintiff  to  move  to  set  it  aside  and  enter  a  verdict  for  £10,  the 
admitted  value  of  the  premises. 

Mr.  Serjeant  Wilde,  accordingly,  in  the  last  term  obtained  a  rule  nUL 

Mr,  SefjearU  Stepfien  showed  cause.  Mr.  Serjeant  Wildest  in  sup- 
port of  the  rule. 

Lord  Chief  Jushob  Tindal  now  delivered  the  Judgment  •  .  • 

This  was  an  action  of  trespass  for  the  mesne  profits.  Upon  the  trial 
it  was  proved  that  Harvey,  the  defendant,  had  occupied  the  premises 
in  question  from  May,  1829,  to  May,  1830.  The  plaintiff,  in  order  to 
prove  his  right  to  the  possession  of  the  premises  during  that  period, 
offered  in  evidence  a  judgment  in  an  action  of  ejectment  brought  for 
the  same  premises  by  the  present  plaintiff  against  one  Paj^ne.  It  was 
objected  that  this  record  was  not  admissible  in  evidence  against  the 
present  defendant,  he  not  being  the  defendant  in  the  original  cause, 
nor  shown  to  claim  through  or  under  him.  The  only  evidence  that  was 
given  as  to  the  origin  or  nature  of  Harvey's  occupation  was,  that  one 
Henry  Payne,  the  son  of  the  defendant  in  the  ejectment,  had  put  him 
into  possession.  But  as  it  appeared  from  the  same  witness  that  he 
had  been  put  into  possession  under  a  written  agreement,  which  agree- 
ment was  not  produced,  the  parol  evidence  of  Henry  Payne»  as  to  the 
landlord  under  whom  he  held,  or  the  terms  under  which  he  was  let  into 
possession,  was  deemed  insnflicient  for  that  purpose.  The  learned 
judge  Vho  tried  the  canse,  under  these  circumstances,  held  the  record 
of  the  judgment  in  ejectment  to  be  inadmissible  in  evidence  in  this 
cause ;  and  the  plaintiff  was  thereupon  nonsuited,  with  liberty  to  move 
to  set  aside  the  nonsuit,  and  enter  a  verdict  for  the  plaintiff. 

After  hearing  the  arguments  against  and  in  support  of  this  motion, 
we  are  of  opinion  that  the  direction  of  the  judge  upon  both  the  points 
so  made  at  the  trial  .w&s  right 

As  to  the  first  point,  if  nothing  had  been  in  issue  but  the  single 
fact  whether  Harvey  held  or  occupied  the  land,  such  fact  might  un- 
doubtedly be  proved  by  the  payment  of  rent,  declarations  of  the 
tenant,  or  other  parol  evidence  suflScient  to  establish  it,  notwith- 
standing it  appeared  that  he  held  under  an  agreement  in  writing.  Au- 
thorities to  this  effect  were  cited  in  argument  at  the  bar.  But  here, 
the  question  was,  not  merely  whether  Harvey  held  the  premises,  but 
whether  he  held  them  as  tenant  to  Payne ;  and  of  this  fact  there  was 
no  other  evidence  admissible  than  the  written  agreement  which  was 
not  produced. 
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The  second  point  is  simply  this :  Whether,  in  an  action  of  trespass 
for  the  mesne  profits,  a  recovery  in  ejectment  against  a  former  tenant 
in  possession  is  producible  in  eyidence  against  a  person  who  is  after- 
wards foand  in  possession,  without  proving  that  he  came  in  under  the 
defendant  in  ejectment  so  as  to  make  him  a  privy  to  the  Judgment  in 
ejectment.  We  are  all  of  opinion  that  it  is  not  A  recovery  in  eject- 
ment is  conclusive  evidence  both  of  the  plaintiflTs  right  to  the  posses- 
sion, and  that  the  defendant  is  a  trespasser,  in  an  action  for  the  mesne 
profits  brought  against  the  person  who  was  defendant  in  the  original 
action  of  ejectment.  A$l%n  v.  Parkin,  2  Burr.  668.  According  to  the 
resolution  of  the  Judges,  —  *'  the  tenant  is  concluded  by  the  Judgment, 
and  cannot  oontroyert  the  title."  But  no  reason  has  been  urged,  nor 
any  authority  cited  at  the  bar,  to  show  that  this  Judgment  is  to  be  con- 
sidered as  differing  from  Judgments  in  other  personal  actions ;  and  the' 
general  rule  of  law  is,  that  Judgments  bind  only  parties  and  privies,  but, 
as  to  strangera,  are  considered  as  res  inter  alios  (xctay  and  are  not  pro- 
ducible in  evidence  against  them. . . . 

The  only  proof  in  this  action  that  the  defendant  is  a  trespasser,  or 
that  the  plaintiff  has  a  right  to  the  possession,  is,  by  the  production  of 
the  Judgment  against  Payne.  But,  as  the  defendant  is  a  stranger  to 
Payne  upon  the  evidence  before  the  court,  no  admission  made  by  him, 
and  no  Judgment  obtained  against  him,  ought  to  affect  Harvey  until  he 
is  shown  to  be  privy  in  estate  with  Payne.  We  therefore  think  the 
role  should  be  disehaiged.  JRtde  discharged,^ 


COONROD  V.  MADDEN. 
SuFBKME  Court  of  Judigaturb  or  Indiana.    1890. 

[Reported  126  Tnd.  197.] 

From  the  Knox  Circuit  Court  O.  G.  ReHyy  for  appellant  T.  R. 
Cobb  and  0.  H.  Cobb^  for  appellee. 

CoFFET,  J.  This  was  a  suit  by  the  appellee  against  the  appellant 
upon  a  promissory  note.  Answer :  Payment.  Reply :  General  denial. 
Trial  by  the  court ;  finding  and  Judgment  for  the  appellee,  over  a  mo- 
tion for  a  new  trial,  for  the  full  amount  of  the  note,  with  reasonable 
attorney's  fee.  The  assignment  of  error  calls  in  question  the  pro- 
priety of  the  ruling  of  the  Circuit  Court  in  overruling  the  motion  for  a 
new  trial.  No  brief  is  filed  in  the  cause  on  behalf  of  the  appellee,  and 
by  reason  of  that  fact  we  are  not  informed  as  to  the  ground  upon  which 
the  court  ii?ade  its  several  rulings  in  his  favor. 

On  the  trial  of  the  cause  the  appellant  introduced  and  read  in  evi- 
dence a  certain  check  executed  by  him  to  the  appellee,  and  also  testified 
that  such  check  was  given  and  received  in  part  payment  of  the  note  in 

1  Compan  1  TajL  Er.  (9th  ed.)  s.  405,  «0;.— Bik. 
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suit  The  appellee,  over  the  objection  of  the  appellant,  waa  permitted 
bj  the  court  to  testify  that  the  check  was  received  by  him  in  part  pay- 
ment of  another  and  different  note  from  the  one  in  salt,  giving  the  date 
and  amount  of  said  note,  and  its  rate  of  interest.  He  also  testified  that 
the  appellant  had  paid  the  note  to  him  in  flill,  and  that  it  had  been  sur- 
rendered to  the  appellaut 

The  objection  to  this  evidence,  stated  by  the  appellant  to  the  conrt 
at  the  time  of  its  introduction,  was  that  it  was  secondary,  and  that  the 
appellee  could  not  give  evidence  of  the  contents  of  such  note  without 
first  proving  its  loss^  or  serving  notice  upon  the  appellant  to  produce  it 
in  court  to  be  used  as  evidence  in  the  cause. 

It  is  undoubtedly  the  general  rule  that  before  parol  evidence  can  be 
received  of  the  contents  of  a  written  instrument,  it  must  be  shown  that 
such  instrument  is  lost  or  destroyed,  or  that  such  instrument  is  in  the 
hands  of  the  party  against  whom  the  evidence  is  offered,  and  that  upon 
proper  notice  so  to  do  he  has  failed  to  produce  the  original  in  court  to 
be  read  in  evidence.  Smith  v.  Reed^  7  Ind.  242 ;  Mumfard  v.  Thomas^ 
10  Ind.  167;  Manaon  v.  Blair ^  15  Ind.  242;  Anderaoti^  etc.  Co.  v. 
Applegate,  13  Ind.  889 ;  Fraeee  v.  State^  58  Ind.  8 ;  McMakin  v. 
Weston^  64  Ind.  270. 

But  there  is  a  well  defined  and  well  established  exception  to  this 
general  rule.  The  general  rule  has  no  application  where  the  written 
instrument  is  merely  collateral  to  the  issue ;  as  where  the  parol  evi- 
dence relates  to  matters  distinct  from  the  instrument  of  writing,  although 
the  same  fact  could  be  proved  or  disproved  by  the  writing.  Wood, 
Practice  Evidence,  p.  4.  In  the  case  of  Daniel  v.  Johnsony  29  Qa. 
207,  it  was  held  that  payment  might  be  proved  by  parol  to  have  been 
made  in  promissory  notes,  without  the  production  of  the  notes.  The 
rule  is  that  where  the  parol  evidence  is  as  near  the  thing  to  which 
the  witness  testifies  as  the  written  evidence,  then  each  is  primary. 
Wharton,  Law  of  Evidence,  section  77. 

The  case  of  Hewitt  v.  SUxte^  121  Ind.  245,  is  analogous,  in  principle, 
to  the  case  under  consideration.  In  that  case  Hewitt  was  charged  with 
maliciously  killing  a  dog.  The  State  was  permitted  to  prove  by  parol 
that  the  dog  in  question  had  been  listed  for  taxation,  over  the  objection 
of  Hewitt  that  the  tax  list,  returned  by  the  assessor,  was  the  best  evi- 
dence of  that  fact.  In  answer  to  the  objection  this  court  said :  ^'The 
substantive  fact  to  be  proved  was  that  the  dog  killed  had  been  listed 
for  taxation,  and  the  rule  is  that  where  parol  evidence  is  as  near  the 
fact  testified  to  as  the  written,  then  each  is  primary.  The  rule  which 
requires  the  production  of  written  instruments  in  evidence  has  no  ap- 
plication when  the  instrument  is  merely  collateral  to  the  issue,  and 
where  the  fact  to  be  proved  relates  to  a  subject  distinct  fh)m  the 
writing." 

In  this  case,  had  the  note  upon  which  the  appellee  claimed  the  check 
read  in  evidence  had  been  applied,  been  produced  in  courts  the  parties 
would  have  been  as  far  from  the  real  controversy  between  them  as  they 
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were  before  its  prodaction,  namely^  the  question  as  to  whether  the  check 
was  applied  on  that  note  or  the  note  in  suit  For  this  reason  we  think 
the  case  falls  within  the  exception  to  the  general  rule  above  stated. 

The  plea  of  payment  filed  by  the  appellant  was  no  notice  to  the  ap- 
pellee that  he  would  insist  that  the  check  read  in  evidence  was  a  pay- 
ment on  the  note  in  suit,  and  so  there  was  no  occasion  to  serve  notice 
to  produce,  to  be  read  in  evidence,  the  note  on  which  it  was  actually 
applied.  To  hold  that  notice  must  be  served  in  order  to  authorize  evi- 
dence of  the  existence  of  a  written  instrument,  coming  collaterally  in 
question  like  the  case  before  us,  would  result  in  much  inconvenience, 
and  would  often  result  in  defeating  the  ends  of  Justice.  It  will  be  ob- 
served that  the  contents  of  the  note  which  had  been  paid  were  imma- 
terial to  the  controversy,  save  as  they  furnished  evidence  of  the  existence 
of  a  debt  to  the  payment  of  which  the  check  read  in  evidence  might 
have  been  applied. 

In  our  opinion  the  court  did  not  err  in  admitting  the  evidence  of 
which  complaint  is  made.  Judfftneftt  affirmed.^ 


JACOB   V.  LINDSAY. 
King's  Bench.    1801. 
[Reported  1  East,  460.] 

This  was  an  action. for  goods  sold  and  delivered,  money  lent,  paid, 
had  and  received,  and  upon  an  account  stated,  which  was  tried  before 
Thomson,  B.,  at  the  last  Winchester  Assizes.  The  plaintiff,  a  salesman, 
had  supplied  the  defendant,  a  seaman,  with  different  sums  of  money 
and  various  goods  from  time  to  time,  all  which  items  were  entered  in  a 
book.  After  the  defendant  was  in  custody  under  the  arrest,  the  plain- 
tiff's derk  (who  had  not  himself  made  the  entries,  nor  knew  of  the 
delivery  of  the  articles)  went  to  the  defendant  and  examined  the  book 
with  him,  article  by  article,  sometimes  the  defendant  and  sometimes 
the  clerk  calling  over  the  several  articles,  money  as  well  as  goods. 
The  defendant  admitted  the  receipt  of  each  article,  and  said  it  was  a 
fair  account,  and  he  had  nothing  to  say  against  the  charges.  This 
book  was  put  into  the  witness's  hand  at  the  trial,  and  he  swore  to  the 
defendant's  acknowledgment  of  each  item  separately  in  the  manner 
stated.    Upon  production  of  the  book  it  appeared  that  the  items  were 

^  Compare  1  Greenl.  Et.  s.  89 ;  State  v.  Crodle,  91 N.  0.  p.  640 ;  Fozworth  v.  Brown, 
114  Ala.  299;  Garden  o.  McConnell,  116  N.  0.  875;  Archer  v.  Hooper,  119  N.  C. 
581 ;  Gallagher  v.  Land  Abs.  Co.,  149  Pa.  25  ;  Kearney  v.  The  State,  101  Ga.  808,  807  ; 
Sommer  v.  Oppenheim,  19  N.  Y.  Misc.  Rep.  605,  611 ;  Scullin  v.  Harper,  46  U.  S 
App.  678.  —  £d. 
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entered  in  four  different  pages,  and  that  cash  constituted  one  or  more 
of  the  items  in  each  page,  to  each  of  which  the  defendant's  name  was 
subscribed,  sometimes  at  the  bottom,  sometimes  in  the  middle,  of  thi^ 
pages.  On  the  first  page  the  defendant  had  written,  '^Received  the 
contents  above  by  me,  James  Lindsay ; ''  on  the  second,  *^  Received 
the  contents,  James  Lindsay ; "  on  the  third  the  same ;  and  on  the 
fourth,  ^'Received,  Jas.  Lindsay/'  Whereupon  it  was  contended  on 
the  part  of  the  defendant  that  for  want  of  the  pages  being  stamped 
where  the  cash  items  amounted  to  40«.  the  evidence  of  the  defendant's 
having  admitted  each  article  on  its  being  called  over  could  not  be  re- 
ceived so  far  as  it  went  to  charge  the  defendant  with  cash  supplied  him 
by  the  plaintiff.  The  benefit  of  this  objection  was  reserved  by  the 
learned  Judge,  and  a  verdict  was  found  for  the  plaintiff  for  £126  I7s.  5d.j 
the  balance  of  the  whole  account,  subject  to  the  reduction  of  £53  17^., 
the  amount  of  the  cash  items,  if  the  court  should  be  of  opinion  that  the 
evidence  was  insufiicient  for  want  ot  stamps  on  the  receipts.  A  rule  nisi 
having  been  accordingly  obtained  for  reducing  the  damages, 

DaUas  and  JekyU  showed  cause.    Dampier  and  Sturges^  contra. 

Lord  Kenton,  C.  J.  K  this  book  had  been  tendered  in  evidence 
with  the  defendant's  signature  thereto  as  a  receipt,  or  if  his  admission 
liad  had  reference  to  the  account  so  signed,  certainly  it  could  not  have 
been  given  in  evidence,  and  no  parol  evidence  could  have  been  received 
of  the  contents  of  the  writing.  But  the  objection  taken  does  not  apply 
to  the  case.  For  long  after  this  receipt  or  acknowledgment  in  writing 
the  defendant  was  asked  by  the  witness  whether  he  had  had  such  and 
such  articles  of  the  plaintiff,  and  he  acknowledged  that  he  had ;  there 
is  no  doubt,  thei*efore,  that  this  was  evidence  to  go  to  the  Jury  of  his 
having  been  furnished  with  those  identical  articles. 

Grose,  J.  The  evidence  was  not  offered  as  evidence  of  a  receipt,  but 
the  evidence  was  of  a  verbal  admission  by  the  defendant  of  his  having 
had  certain  articles  and  sums  of  money  from  the  plaintiff,  proved,  not 
by  the  signature  to  the  account,  but  by  the  testimony  of  the  witness  to 
whom  he  made  the  admission. 

Lawrence,  J.  The  book  certainly  could  not  be  received  in  evidence 
as  a  receipt  for  the  money  by  the  defendant  for  want  of  a  stamp.  In 
itself,  indeed,  the  book  having  been  kept  by  the  plaintiff  was  no  evi- 
dence at  all  against  the  defendant  to  charge  him  with  the  items  of  the 
account;  but  if  there  had  been  no  signature  added,  it  cannot  be  pre- 
tended but  that  if  the  witness  had  made  use  of  it  to  ask  the  defendant 
whether  he  had  had  such  and  such  articles  contained  in  it,  his  admission 
would  have  been  evidence  against  him ;  and  the  witness  might  after- 
wards have  refreshed  his  memory  at  the  trial  by  referring  to  the  par- 
ticular items  to  which  such  admission  extended.  Then  if  this  use  might 
have  been  made  of  the  book  without  the  signature,  the  defendant  by 
putting  his  name  to  it  cannot  make  it  less  evidence  for  the  purpose  for 
which  it  was  produced. 

Lb  Blanc,  J.    The  objection  amounts  to  this,  that  there  can  be  no 
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verbal  admission  by  a  party  of  his  having  been  famished  with  certain 
articles  in  an  account  to  which  he  had  affixed  his  signature ;  but  that 
cannot  be  supported.  Htde  discharged^ 


Paige  v.  Lorino,  Holmes,  Cir.  Ct,  275  (1873).  Error  to  the  Dis- 
tiict  Court  of  Massachusetts.  An  action  was  brought  in  the  District 
Court,  under  the  thirty-fifth  section  of  the  bankrupt  act,  by  Loring,  as 
assignee  in  bankruptcy  of  one  Charles  £.  Paige,  Jr.,  to  recover  money 
alleged  to  have  been  paid  to  the  plaintiff  in  error  by  the  bankrupt,  as  a 
fraudulent  preference.  At  the  trial  in  the  District  Court,  the  verdict 
was  for  the  assignee,  and  plaintiff  in  error  brought  the  suit  to  this 
court  by  writ  of  error. 

JEklward  Avery,  George  M  Sobbs^  for  plaintiff  in  error. 

John  A.  Loring^  for  defendant  in  error. 

Sheplet,  J.  •  •  •  Exception  was  taken  to  the  ruling  of  the  district 
judge  upon  the  admissibility  of  certain  evidence.  The  plaintiff  called 
J.  C.  Harding  as  a  witness,  who  testified  that  he  was  present  at  an 
interview  between  the  defendant  and  the  creditors  of  his  son.  Witness 
told  defendant  he  had  ruined  his  son's  credit  by  writing  a  certain  letter. 
Defendant  took  up  a  letter  which  he  said  was  a  copy  of,  or  a  letter  the 
same  as,  a  letter  he  had  written  to  the  New  York  creditors,  and  read  it 
to  witness.  Witness  was  asked  to  repeat  what  the  defendant  read  to 
him  as  the  contents  of  the  letter.  Defendant  objected,  no  notice  hav- 
ing been  given  to  produce  the  letter.  The  court  permitted  the  witness 
to  state  his  recollection  of  what  the  defendant  read  to  him.  The  testi- 
mony was  rightly  admitted.  The  witness  was  not  asked  to  state  the 
contents  of  the  letter,  but  what  the  defendant  stated  to  him  to  be  the 
contents  of  the  letter.  It  does  not  appear  that  the  witness  read  the  let- 
ter or  knew  its  contents,  except  as  the  defendant  stated  them,  and  mm 
constat  that  he  stated  them  correctly.  It  was  this  statement  that  the 
witness  was  asked  to  repeat.  .  .  . 

Judgment  of  the  District  Court  affirmed.* 

1  State  V.  McGaalej,  17  Wash.  88,  94 ;  People  v.  Cokahnoar,  120  Gal.  253,  Van 
Fleet,  J.  (for  the  court)  :  "  It  was  not  error  to  adroit  oral  evidence  of  statement*  and 
declarations  made  by  defendant,  other  than  those  contained  in  his  written  confession. 
The  latter  was  not  the  best  or  any  evidence  of  anything  but  its  own  contents."  Com- 
pare Dunn  V.  People,  172  111.  682  ;  supra,  860,  870.  —  Ed. 

«  The  contents  of  a  writing  cannot  be  proved  by  a  witness  who  has  merely  heard  it 
read.  Nichols  v.  The  Kingdom,  etc.  Co.,  66  N.  Y.  618  (1874).  But  in  comparing 
writings,  it  is  enough  to  examine  one,  while  another  |)erson  reads  the  other;  there  is 
no  need  to  shift  papers  and  read  again.  Reid  v.  Margeson,  1  Camp.  469 ;  1  Greenl.  £v. 
8.  608.  Compare  Brice  ».  Miller,  85  So.  Ca.  537,  649 ;  Overtoom  v.  Chic,  etc.  R. 
Co.,  181  111.  823,  328  ;  Davis  f.  The  Stote,  106  Ga.  808.  — En. 
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SLATTERIE  v.  POOLEY. 

EXCHEQUBB.     1840. 

[Beported  6  M.  A  W,  664.] 

CoYEiTAKT.  The  declaration  stated  that  the  plaintiff,  haying  entered 
into  a  certain  deed  of  composition  with  certain  of  his  creditors,  in 
which  reference  was  made  to  a  certain  schedule  annexed  thereto,  con- 
taining a  list  and  statement  of  the  debts  then  due  and  owing  to  and  from 
the  plaintiff,  the  defendant,  in  consideration  of  the  assignment  of  a 
certain  equitable  interest  which  the  plaintiff  then  had  in  certain  prem- 
ises, by  indenture  dated,  etc.,  covenanted  with  the  plaintiff  to  indemnify 
him  against  all  debts  or  demands  due  from  the  plaintiff  to  such  of  his 
creditors  as  had  not  executed  the  said  deed  of  composition ;  and  alleged 
as  a  breach  that  the  defendant  allowed  and  permitted  one  James 
Thomas,  a  creditor  whose  debt  was  entered  in  the  said  schedule,  but 
who  had  not  executed  the  said  deed  of  composition,  to  bring  an  action 
and  recover  against  the  plaintiff  the  amount  of  his  said  debt,  together 
with  his  costs,  etc. 

Pleas :  First,  non  est  factum;  secondly,  that  the  defendant  was 
induced  to  enter  into  the  said  covenant  and  agreement  by  the  fraud, 
covin,  and  misrepresentation  of  the  plaintiff;  and,  thirdly,  that  the  said 
debt  of  the  said  James  Thomas,  for  which  the  said  action  was  brought 
against  the  plaintiff,  as  in  the  declaration  mentioned,  was  not  included 
in  the  said  schedule  annexed  to  the  said  deed  of  composition;  on  which 
issues  were  joined. 

At  the  trial  before  Gurney,  B.,  at  the  Middlesex  sittings  in  Trinity 
Term,  the  composition  deed  and  schedule  were  produced  in  evidence 
for  the  plaintiff,  but  the  latter  not  being  duly  stamped  was  rejected ; 
whereupon,  for  the  purpose  of  proving  the  third  issue,  the  plaintiff's 
counsel  tendered  in  evidence  a  verbal  ftHn^laf^jnti  hy  thft  HpfenHnnt.  f%t^ 
the  debt  mentioned  in  the  declaration  was,  the  same  with  ^ne  entered 
in  the  schedule^ .  This  evidence  was  objected  to,  on  the  ground  that 
the  contents  of  a  written  instrument,  which  was  itself  inadmissible  for 
want  of  a  proper  stamp,  could  not  be  proved  by  parol  evidence  of  any 
kind ;  and  the  learned  judge  being  of  that  opinion,  the  plaintiff  was 
nonsuited. 

Erie  having  obtained  a  nile  nisi  for  a  new  trial,  on  the  ground  that 
the  evidence  was  improperly  rejected  (citing  JSbr/e  v.  Picken,  5  C.  & 
P.  542),  Sir  F.  PoUock  and  Warren  showed  cause  in  Michaelmas 
Term. ...  On  a  subsequent  day,  Erie  and  Busby  appeared  to  support 
the  rule,  but 

Parke,  B.,  said :  The  court  do  not  think  it  necessary  to  trouble  Mr. 
Erie  in  support  of  the  rule  in  this  case ;  as  we  who  heard  the  argument 
(my  Brother  Alderson,  who  is  absent,  as  well  as  ourselves)  entertain 
no  doubt  that  the  defendant's  own  declarations  were\admissible  ill  evi- 
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dence  to  prove  the  identity  of  the  debt  sued  for,  with  that  mentioned  in 
the  schedule,  although  such  admissions  involved  the  contents  of  a 
written  instrument  not  produced ;  and  I  believe  my  Lord  Abinger,  who 
was  not  present  at  the  argument,  entirely  concurs. 

The  authority  of  Lord  Tenterden  at  Nisi  Frius,  in  the  case  of 
Bloxam  v.  Elsee^  is  no  doubt  to  the  contrary ;  but  since  that  case,  as 
well  as  before,  there  have  been  many  reported  decisions,  that  whatever 
a  party  saj's,  or  his  acts  amounting  to  admissions,  are  evidence  against 
himself,  though  such  admissions  may  involve  what  must  necessarily  be 
contained  in  some  deed  or  writing;  for  instance,  a  statement  by  a 
part}*,  or  one  under  whom  he  claims,  that  an  estate  had  been  conveyed 
to  or  from  such  person,  or  that  such  person  filled  the  character  of  as- 
signee, which  could  only  be  by  deed,  or  the  like  (see  Dickinson  v. 
Cotoardy  1  B.  db  Aid.  679).  Many  of  these  cases  are  collected  in  the 
1st  vol.  of  Messrs.  Phillips  &  Amos,  p.  864 ;  and  any  one  experienced 
in  the  conduct  of  causes  at  Nisi  Prius,  must  know  how  constant  the 
practice  is.  Indeed,  if  such  evidence  were  inadmissible,  the  difficulties 
thrown  in  the  way  of  almost  every  trial  would  be  nearly  insuperable. 

The  reason  why  such  parol  statements  are  admissible,  without  notice 
to  produce,  or  accounting  for  the  absence  of  the  written  instrument,  is, 
tliat  they  are  not  open  to  the  same  objection  which  belongs  to  parol 
evidence  from  other  sources,  where  the  written  evidence  might  have 
been  produced ;  for  such  evidence  is  excluded  from  the  presumption  of 
its  untruth,  arising  fh>m  the  very  nature  of  the  case,  where  better 
evidence  is  withheld ;  whereaajEhalLa._party_ himself  admits  tabe  true 
may  reasonably  be  presumed  to  be.  so.  The  weight  and  value  of  such 
testimony  isquite  another  question.  That  will  vary  according  to  the 
circumstances,  and  it  may  be  in  some  cases  quite  unsatisfactory  to  a 
jury.  But  it  is  enough  for  the  present  purpose  to  say,  that  the  evidence 
is  admissible. 

Lord  Abingeb,  C.  B.,  said,  he  was  not  present  at  the  argument,  but 
concurred  in  what  was  said  by  Parke,  B. ;  and  stated  that  he  had  al- 
ways considered  it  as  clear  law,  that  a  party's  own  statements  were  jn 
j^ cases  admissible. against  himself,  whether  they  corroborate  the  con- 

tfintffl  oTft  writttf^n  ^*"«*^"m?pt  or  "^^- 
GuBNBT,  B.,  and  Bolfb,  B.,  concurred.  Sule  absolute} 

1  Contra,  Sherman  o.  The  People,  18  Hun,  576.  Compare  Haas  v.  Storner,  21 
K.  Y.  Misc.  Rep.  661 ;  Cociancich  v.  Vazzoler,  48  K.  T.  App.  D.  462.  See  1  Greenl. 
Ev.  (16th  ed.)  s.  5631:,  where  Professor  Wigtnore  has  a  collection  of  American  cases; 
he  remarks  that  '*  the  majority  of  courts  agree  with  the  English  doctrine."  See  Byles, 
J.,  dit$,,  in  Henman  v.  Lester,  12  C.  B.  m.  s.  776.  —  Ed. 
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DWYEE  V.  COLLINS. 

£XCHEQUKR.      1852. 

[ReparUd  7  Ex,[^9,] 

This  was  an  action  by  the  indorsee  against  the  acceptor  of  a  bill  of 
exchange :  to  which  the  defendant  pleaded,  inter  cUiaj  that  the  bill  was 
given  for  a  gaming  debt  On  the  trial,  before  the  Lord  Chief  Baron,  at 
ttie  Middlesex  Sittings  after  last  term,  the  defendant  proceeded  to 
prove  his  plea ;  and  for  that  purpose  gave  evidence  of  the  gaming,  and 
swore  that  the  only  bill  he  ever  gave  to  the  drawer  of  the  bill  which 
was  declared  on,  was  by  way  of  payment  of  the  debt  then  incurred; 
The  defendant's  counsel,  being  required  to  prove  that  the  identical  bill 
declared  upon  was  that  which  was  given  on  that  occasion,  called  for  the 
bill,  which  the  plaintiffs  counsel  declined  to  produce.  The  defendant's 
counsel  then  called  as  a  witness  the  plaintiflTs  attorney^  who  was  pres- 
ent in  court,  and  asked  him  whether  he  had  the  bill  with  him.  The 
plaintiff's  counsel  objected  that  such  a  question  need  not  be  answered, 
as  it  would  be  a  breach  of  professional  confidence  to  do  so.  The  Lord 
Chief  Baron,  after  consulting  some  of  the  other  judges  of  this  court,  — 
at  that  time  sitting  in  the  Exchequer  Chamber,  -^decided  that  the  qnes* 
tion  must  be  answered.  The  attoraey  having  admitted  that  the  bill  was 
in  his  possession  and  in  court,  the  defendant's  counsel  called  for  its 
production;  which  being  refused,  he  then  offered  to  give  secondary 
evidence  of  its  contents.  The  plaintiff's  counsel  objected,  that  there 
ought  to  have  been  a  previous  notice  to  produce ;  and  the  Lord  Chief 
Baron,  after  consulting  the  same  Judges,  ruled  in  favor  of  the  defendant 
The  evidence  was  then  given,  and  a  verdict  passed  for  the  defendant, 
the  judge  reserving  leave  to  the  plaintiff's  counsel  to  move  to  enter  a  ver* 
diet  on  the  points  made  at  the  trial.  — On  a  former  day  in  this  term, 

Humfrey  obtained  a  rule  nisi  accordingly. 

JSdtokins  (James  with  him)  showed  cause. 

Uiohll  (with  whom  was  Hamfrey)  supported  the  rule. 

Parke,  B.  •  .  .  The  next  question  is,  whether,  the  bill  being  ad* 
mitted  to  be  in  court,  parol  evidence  was  admissible  on  its  non-produc- 
tion  by  the  attorney  on  demand,  or  whether  a  previous  notice  to 
produce  was  necessary.  On  principle,  the  answer  must  depend  on 
the  reason  why  notice  to  produce  is  required.  If  it  be  to  give  his 
opponent  notice  that  such  a  document  will  be  used  by  a  partj'  to 
the  cause,  so  that  he  may  be  enabled  to  prepare  evidence  to  explain 
or  confirm  it,  then,  no  doubt,  a  notice  at  the  trial,  though  the  docu- 
ment be  in  court,  is  too  late.  But  if  it  be  merely  to  enable  the 
party  to  have  the  document  in  court,  to  produce  it  if  he  likes,  and 
if  he  does  not,  to  enable  the  opponent  to  give  parol  evidence;  — 
if  it  be  merely  to  exclude  the  argument  that  the  opponent  has  not 
taken  all  reasonable  means  to  procure  the  original,  which  he  must 
do  before  he  can  be  permitted  to  make  use  of  secondary  evidence, 
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then  the  demand  of  prodnction  at  the  trial  is  sntficient  We  are  not 
able  to  find  a  trace  of  the  reason  suggested  on  the  part  of  the  plain- 
tiff, until  it  is  mentioned  by  Mr.  Starkie,  in  his  book  on  Evidence,  and 
afterwards  by  Mr.  Taylor,  in  his.  There  is  no  satisfactory  authority 
which  appears  to  us  to  support  such  a  position.  If  this  be  the  principle 
on  which  notice  to  produce  is  required,  it  is  a  solitary  instance,  we 
believe,  in  the  law,  prior  .to  the  New  Rules,  of  its  being  necessary 
for  one  party  to  have  notice  of  Uie  evidence  which  the  other  means 
to  adduce  against  him.  If  this  be  the  true  reason,  the  measure  of 
the  reasonable  length  of  notice  would  not  be  the  time  necessary  to 
procure  the  document,  a  comparatively  simple  inquir}',  but  the  time 
necessary  to  procure  evidence  to  explain  or  support  it,  a  verj'  com- 
plicated one,  depending  on  the  nature  of  the  plaintiff's  case,  and  the 
document  itself  and  its  bearing  on  the  cause ;  and  in  practice  such 
matters  have  never  been  inquired  into,  but  only  the  time,  with  refer- 
ence to  the  custody  of  the  document,  and  the  residence  and  con- 
venience of  the  party  to  whom  notice  has  been  given,  and  the  like. 
We  think  the  plaintiff's  alleged  principle  is  not  the  true  one  on  which 
notice  to  produce  is  required,  but  that  it  is  merely  to  give  a  sufficient 
opportunity  to  the  opposite  party  to  produce  it,  and  thereby  to  secure, 
if  he  pleases,  the  best  evidence  of  the  contents ;  and  a  request  to  pro- 
duce immediately  is  quite  sufficient  for  that  purpose,  if  it  be  in  court. 
With  this  view  the  opinion  of  our  Brother  Alderson  accords,  as  reported 
in  Lawrence  v.  CtorA,  14  M.  &  W.  253.  There  is  no  case  in  support 
of  the  plaintiff's  position,  except  that  of  Cooky.  Hearn^  above  referred 
to,  which  we  think,  for  the  reasons  given  before,  quite  insufficient ;  and 
a  case  of  ExaU  v.  Partridgey  said  to  have  been  quoted  by  the  late  Lord 
Abinger  when  at  the  bar,  mentioned  in  the  report  of  Doe  d.  Wartney  v. 
Orey^  1  Stark.  283,  but  not  reported  elsewhere,  in  which  Lord  Kenj'on 
is  said  to  have  told  the  attorney  that  he  need  not  produce  the  instru- 
ment, which  had  a  subscribing  witness,  unless  he  had  notice  in  time  to 
enable  him  to  produce  the  attesting  witness.  There  is  probably  a  mis- 
take in  this,  as  the  party  requiring  the  document  would  have  been 
bound,  If  U  were  produced,  to  call  the  subscribing  witness,  unless  in 
the  excepted  case  where  the  party  producing  it  claimed  title  under  it 
This  case  cannot  be  relied  upon.  In  the  case  of  Doe  v.  €rrey  itself,  it 
did  not  appear  that  the  attorney  had  received  the  notice  to  produce, 
which  the  night  before  was  served  upon  his  wife,  or  had  the  lease  itself 
in  court  on  the  trial.  Nor  does  that  fact  appear  in  either  of  the  cases 
of  Mead  v.  Gamble  and  Ixiiorence  v.  Clarke  before  referred  to ;  —  the 
expression,  that  the  counsel  refused  to  produce,  is  not  equivalent,  and 
the  fact  is  not  so  proved.  We  think  that  the  rule  must  be  discharged ; 
and  it  would  be  some  scandal  to  the  administration  of  the  law  if  the 
plaintiff's  objection  had  prevailed.  Rule  discharged} 

1  And  80  Winslow  v.  State,  92  Ala.  7S,  81.  Compare  Roe  d.  Haldane  r.  Haryey, 
4  Burr.  2484-2487,  per  Lord  Mansfield,  "The  want  of  notice  was  no  objection  in  this 
case,  because  they  had  the  deed  in  court."    See  2  Evans,  Dec.  Ld.  Mansfield,  803.  —  £n. 


812  DOE  d.  GILBEBT  BT  AL.  V.   BOSS.       [CHAP.  lY. 

DOE  d.  GILBERT  et  <d.  v.  BOSS. 

EXCHBQUBR.      1840* 
IReported  1  M,  f-  W.  10S.1] 

Ejecthemt  by  the  lessors  of  the  plaintiff,  who  claimed  as  co-helresses 
at  law  of  Arthur  Gramer  Miller.  At  the  trial  before  Lord  Deo  man, 
C.  J. 9  at  the  Warwickshire  Spring  Assizes,  1840,  it  appeared  that,  in 
1779,  the  father  of  A.  G.  Miller  had  devised  the  property  to  A.  G. 
Miller  for  life,  with  remainder  as  he  should  by  deed  or  will  appoint, 
with  remainder,  in  default  of  and  until  appointment,  to  the  heirs  of  his 
body,  with  remainders  over.  A.  G.  Miller  died  In  1832  without  issue, 
and  it  therefore  became  necesssary  for  the  lessors  of  the  plaintiff,  who 
claimed  as  his  collateral  heirs,  to  prove  that  he  had  acquired  the  fee- 
simple  of  the  property  before  the  time  of  his  death.  For  this  purix>se 
they  sought  to  give  evidence  of  the  maiTiage  settlement  of  A.  G.  Miller, 
executed  by  him  in  1789,  after  his  father's  death,  in  order.to  show  that 
he  had  acquired  the  fee  by  exercising  the  power  of  appointment  This 
settlement  was  in  the  possession  of  Mr.  Baxter,  the  defendant's  attor- 
ney, who  had  been  subpoenaed  to  produce  it.  •  •  •  Mr.  Baxter  stated 
that  he  claimed  a  lien  on  the  deeds  for  professional  business  done  for 
Mr.  Wectman,  and  he  declined  to  produce  it  on  this  ground.  .  •  . 

Upon  Mr.  Baxter's  refusal  to  produce  the  deed,  the  lessors  of  the 
plaintiff  proposed  to  give  secondary  evidence  of  its  contents.  This  was 
objected  to  on  the  part  of  the  defendants,  but  Lord  Denman  ruled  that 
such  evidence  was  admissible.  The  lessors  of  the  plaintiff  then  ten- 
dered in  evidence  a  copy  of  the  deed  ;  but  upon  examination  it  appeared 
that  this  had  been  made  an  attested  copy,  and  was  unstamped,  and  it 
was  consequently  rejected.  It  was  then  proposed  to  read,  as  secondary 
evidence  of  the  contents  of  the  deed,  a  shorthand  writer's  notes  of  the 
proceedings  of  the  trial  in  the  former  action,  when  the  settlement  had 
been  produced  and  proved  by  the  then  defendant  Weetman.  This  evi- 
dence was  objected  to,  but  Lord  Denman  allowed  it  to  be  admitted, 
and  the  shorthand  writer's  notes  were  read.  ...  A  verdict  was  found 
fbr  the  lessors  of  the  plaintiff. 

Adams^  Serjt,  in  Easter  Term  last,  moved  for  a  nonsuit  or  a  new 
trial,  on  several  grounds.  .  .  .  3dly,  that  at  all  events  thej^  [the  short- 
hand writer's  notes]  were  not  receivable  when  it  appeared  that  a  copy 
of  the  settlement  was  in  existence.  .  .  .  The  court  granted  a  rule  on 
all  the  points  except  the  third,  which  was  disposed  of  on  the  applica- 
tion.    Adama^  Serjt.,  ...  in  support  of  this  point.  •  .  . 

Lord  Abinger,  C.  B.  There  can  be  no  rule  upon  this  point  Upon 
examination  of  the  cases,  and  upon  principle,  we  think  there  are  no  de- 
grees of  secondary  evidence.  The  rule  is,  that  if  3*ou  cannot  produce 
the  original,  3'ou  may  give  parol  evidence  of  its  contents.  If  indeed 
the  party  giving  such  parol  evidence  appears  to  have  better  secondary 
evidence  in  his  power,  which  he  does  not  produce,  that  is  a  fact  to  go 

^  A  part  of  the  case  is  omitted. 
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to  the  jury,  from  which  they  might  sometimes  presume  that  the  evidence 
kept  back  would  be  adverse  to  the  party  withholdiug  it  But  the  law 
makes  no  distinction  between  one  class  of  secondary  evidence  and  an- 
other. In  cases  where  the  contents  of  public  records  and  documents 
are  to  be  proved^  examined  copies  are  allowed  as  primary  evidence ; 
but  this  is  upon  public  grounds ;  for  in  these  cases  the  law,  for  public 
convenience,  gives  credit  to  the  sworn  testimony  of  any  witness  who 
examines  the  entry,  and  produces  the  copy. 

Parke,  B.  I  concur  entirely  in  refusing  the  rule  on  this  ground. 
There  can  be  no  doubt  that  an  attested  copy  is  more  satisfactory,  and 
therefore,  in  that  sense,  better  evidence  than  mere  parol  testimony ; 
but  whether  it  excludes  parol  testimony  is  a  very  different  thing.  The 
law  does  not  permit  a  man  to  give  evidence  which  from  its  very  nature 
shows  that  there  is  better  evidence  within  bis  reach,  which  he  does  not 
produce.  And  therefore  parol  evidence  of  the  contents  of  a  deed,  or 
other  written  instrument,  cannot  be  given,  without  producing  or  ac- 
counting for  the  instrument  itself.  But  as  soon  as  you  have  accounted 
for  the  original  document,  you  may  then  give  secondary  evidence  of  its 
contents.  When  parol  evidence  is  then  tendered,  it  does  not  appear 
fh)m  the  nature  of  such  evidence  that  there  is  any  attested  copy,  or 
better  species  of  secondary  evidence  behind.  We  know  of  nothing  but 
of  the  deed  which  is  accounted  for,  and  therefore  the  parol  evidence  is  In 
itself  unobjectionable.  Does  it  then  become  inadmissible,  if  it  be  shown 
from  other  sources  that  a  more  satisfactory  species  of  secondary  evidence 
exists?  I  think  it  does  not ;  and  I  have  always  understood  the  rule  to 
be,  that  when  a  party  is  entitled  to  give  secondary  evidence  at  all,  he 
may  give  any  species  of  secondary  evidence  within  his  power.  There  is  a 
case  ot  Brown  v.  Woodman^  6  Car.  &  P.  206,  in  which  I  am  reported  to 
have  decided  this  point,  and  my  ruling  was  not  afterwai*ds  questioned. 

Aldebson,  B.  I  agree  with  my  brother  Parke,  that  the  objection 
must  arise  from  the  nature  of  the  evidence  itself.  If  you  produce  a 
copy,  which  shows  that  there  was  an  original,  or  if  yon  give  parol  evi- 
dence of  the  contents  of  a  deed,  the  evidence  itself  discloses  the  exist- 
ence of  the  deed.  But  reverse  the  case,  —  the  existence  of  an  original 
does  not  show  the  existence  of  any  copy ;  nor  does  parol  evidence  of  the 
contents  of  a  deed  show  the  existence  of  anything  except  the  deed  it- 
self. If  one  species  of  secondary  evidence  is  to  exclude  another,  a 
party  tendering  parol  evidence  of  a  deed  must  account  for  all  the  sec- 
ondary evidence  that  has  existed.  He  may  know  of  nothing  but  the 
original,  and  the  other  side,  at  the  trial,  may  defeat  him  by  showing  a 
copy,  the  existence  of  which  he  had  no  means  of  ascertaining.  Fifty 
copies  may  be  in  existence  unknown  to  him,  and  he  would  be  bound  to 
account  for  them  alL 

GuBNET,  B.,  concurred.^ 

^  On  the  subject  inyolved  in  this  case  American  courts  differ  as  among  themselves. 
See  Steph.  Dig.  £t.  (Chase's  2d  ed.)  art  71,  note  on  p.  191;  1  Oreenl.  Er.  (16th  ed.) 
ss.  84  n.,  582,  b9Zq.    And  see  the  next  eases  in  the  text 

In  proving  the  contents  of  last  wills,  a  stringent  rule  as  to  the  weight  of  the  eridenoe 
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GOODRICH  V.  WESTON. 
Sdfbemb  Judicial  Court  or  Massachusetts.    1869. 

IReported  102  Jf om.  362.J 

Contract  for  work  and  materials.    At  the  trial  in  the  Superior 

Coui%  before  Morton,  J.,  notice  was  given  by  the  defendant  to  the 

^  plaintiffs  to  prodace  all  letters  received  by  them  from  him,  and  they 

accordingly  produced  several  letters,  which  they  testified  were  all  that, 

after  search,  they  could  then  find  in  their  possession.    The  defendant 

then  ofiered  copies  of  several  other  letters  which  he  testified  that  he 

deposited  in  the  post-oflloe,  directed  to  the  plaintiffs,  postage  prepaid. 

»  He  also  testified  that  these  letters  were  first  copied  in  his  letter-book  by 

'  a  machine  press ;  that  his  wife  afterwards  made  the  copies  produced 

f.  from  the  copies  in  the  letter-book ;  that  he  had  compared  these  copies 

with  the  copies  in  the  letter-book,  and  that  they  were  correct 

After  his  examination  in  chief  was  closed,  and  while  he  was  being 

cross-examined  on  the  subject  of  said  copies,  his  counsel  offered  to  send 

«  for  the  letter-book  and  produce  it  in  court  if  desired  by  the  plaintiffs,  to 

^  which  offer  no  reply  was  made ;  and  the  letter-book  was  not  introduced 

or  sent  for.    The  plaintiffs  objected  to  the  admission  of  the  copies,  upon 
^  the  ground  that  they  were  not  copies  of  the  originals,  and  that  the  letter- 

book  itself  would  be  the  best  evidence ;  but  the  judge  overruled  the 
objection.  The  verdict  was  for  the  defendant,  and  the  plaintiffs  alleged 
exceptions. 

C.  S.  B.  SnoWy  for  the  plaintiffs.      (7.  A.  Torres,  for  the  defendant 

W£LL8,  J«    The  defendant,  by  giving  notice  to  produce  the  original 

letters  written  by  him  to  the  plaintiffs,  had  entitled  himself  to  prove 

^  their  contents  by  secondary  evidence.    He  produced  copies,  made  by 

his  wife  from  his  letter-book,  into  which  the  originals  had  been  first 
copied  by  a  machine  press ;  and  testified  that  he  had  oompared  these 
copies  with  those  in  the  letter-book,  and  that  they  were  correct  He 
also  testified  that  he  deposited  the  originals  in  the  post-<^ce,  directed 
to  the  plaintiffs.  The  offer  to  send  for  the  letter-book,  and  produce  it 
in  court  if  desired,  must  be  taken  at  least  to  relieve  the  defendant  from 
any  suspicion  that  the  letter-book  was  improperly  kept  back.  The  ob- 
jection to  the  admissibility  of  the  copies  stands,  therefore,  strictly  upon 
the  legal  ground  stated ;  namely,  '^  that  they  were  not  copies  of  the 
originals,  and  that  the  letter-book  itself  would  be  the  best  evidence." 

Whenever  a  copy  of  a  record  or  document  is  itself  made  original  or 
primary  evidence,  the  rule  is  clear  and  well  settled  that  it  must  be  a 
copy  made  directly  from  or  compared  with  the  original  If  the  first 
copy  be  lost,  or  in  the  hands  of  the  opposite  party,  so  long  as  another 
may  be  obtained  fh)m  the  same  source,  no  ground  can  be  laid  for 
resorting  to  evidence  of  an  inferior  or  secondary  character.  The  ad- 
mission of  a  transcript  fh)m  the  record  of  a  deed  or  other  private 

is  laid  down.  Davis  v,  Sigonmey,  8  Met.  487  ;  Whamm  9.  Wharram,  8  Sw.  &  IV. 
801 ;  mipra,  811  n.    Compare  Sagdea  v.  St  Leonaida,  1  P.  D.  164.  —  En. 
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writing,  for  the  record  of  which  provision  is  made  by  law,  Is  not  an 
exception  to,  but  only  a  modification  of,  the  same  rale.  But.  when  the 
source  of  original  evidence  is  exhausted,  and  resort  is  properly  had  to 
secondary  proof,  the  contents  of  private  writings  may  be  proved  like 
any  other  fact,  by  indirect  evidence.  The  admissibility  of  evidence 
offered  for  this  purpose  must  depend  upon  its  legitimate  tendency  to 
prove  the  facts  sought  to  be  proved,  and  not  upon  the  comparative 
weight  or  value  of  one  or  another  form  of  proof.  The  jury  will  Judge 
of  its  weight,  and  may  give  due  consideration  to  the  fact  that  a  less 
satisfactory  form  of  proof  is  offered  while  a  more  satisfactory  one  ex- 
ists and  is  withheld,  or  not  produced  when  it  might  have  been  readily 
obtained.  But  there  are  no  degrees  of  legal  distinction  in  this  class  of 
evidence.  Although  there  has  been  much  diversity  of  practice,  and  the 
decisions  are  far  from  uniform,  more  frequently  turning  upon  special 
circumstances  and  facts  than  upon  a  general  principle,  the  tendency  of 
authority  is,  as  we  think,  towards  the  establishment  of  the  rule  here 
stated.  2  FhiL  £v.  (4th  Am.  ed.)  568 ;  1  Greenl.  £v.  ss.  84,  582 ; 
Stetson  V.  ChiUiver^  2  Gush.  494 ;  Robertson  v.  Lynch^  18  Johns.  451 ; 
Winn  V.  Pattersonj  9  Pet  663 ;  Brov)n  v.  Woodman,  6  G.  &  P.  206 ; 
Doe  V.  Jtossy  II1IL.&W.  102. 

In  this  case  the  letter-book,  if  produced,  would  have  been  only 
secondary  evidence.  We  are  satisfied  that  the  copies,  admitted  by 
the  court  below,  were  sufl9ciently  verified  to  Justify  their  admission  as 
competent  evidence  of  the  contents  of  the  original  letters. 

BSxcepUons  ovemUecL^ 


GAMERON  et  dL  v.  PECK. 
SoFRXMS  Court  of  Errobs  of  CoKinccncTTT.    1871. 

[Repcfried  37  Corni.  555.*] 

AssuMPsrr  for  goods  sold ;  brought  to  the  Superior  Gourt  in  Fairfield 
Gounty,  and  tried  to  the  Jury,  on  the  general  issue,  before  Granger,  J. 
Verdict  for  the  plaintiffs,  and  motion  for  a  new  trial  for  error  in  the 
rulings  and  charge  of  the  court.    The  case  is  sufl9ciently  stated  in  the 

opinion. 

Sturges,  in  support  of  the  motion.    Beardsley^  contra. 

Foster,  J.  .  .  .  The  remaining  question  is  as  to  the  admissibility  in 
evidence  of  a  copy  of  a  letter  said  to  have  been  written  by  the  plain- 
tiffs to  the  defendant. 

The  plaintiffs  offered  to  prove  that  on  the  18th  of  March,  1868,  a 
letter  was  written  by  them  addressed  to  the  defendant,  in  which  was 
enclosed  a  statement  of  their  account  against  him,  which  statement,  it 
was  admitted,  the  defendant  had  previously  requested,  the  plaintiffs  to 

1  Compare  Kelly  v,  Cm^U.Co.,  7  No.  Dak.  843;  Foot  v.  Bentley,  44  N.  Y.  166; 
Haas  ».  Stomer,  21  N.  Y.  Misc.  Rep.  661;  Westinghouse  Co.  v.  Hlden,  66  Neb.  129  j 
Cornett  ».  WillUms,  20  Wall.  220,  246-246 ;  Stobbina  v.  Duncan,  108  f.  S.  82, 43-44; 
Fold  r.  Canningham,  87  Cal.  209.  — Ed. 

*  A  part  of  the  case  is  omitted* 
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forward  him  by  mail.  It  mast  be  presumed  that  the  defendant  was 
notified  to  produce  this  letter,  though  the  motion  does  not  state  the 
fact.  It  does  state,  however,  that  to  prove  the  contents  of  the  letter, 
the  defendant  claiming  that  the  original  was  not  in  his  possession,  the 
plaintiffs  offered  a  writing  which  A.  J.  Cameron,  one  of  the  plaintiffs, 
swore  was  a  true  copy  of  the  original  letter  forwarded  by  mail  to  the 
defendant  enclosing  a  statement  of  their  account.  On  cross-ezamina* 
tion  the  witness  testified  that  the  copy  offered  in  evidence  was  copied 
from  the  plaintiffs'  letter  book,  which  contained  an  impression  of  the 
original,  made  at  the  time  it  was  written,  by  the  copy-press  process, 
and  that  he  knew  this  to  be  an  exact  copy  of  the  original  letter.  The 
defendant  objected  to  the  admission  of  the  copy  in  evidence,  solely  on 
the  ground  that  it  was  a  copy  of  a  copy,  but  the  court  admitted  it 

This  objection  is  purely  technical,  and  may  be  consideied  therefore 
on  technical  grounds. 

In  the  aigument  before  us  the  defendant's  counsel  assume  that  the 
machine  copy  was  in  the  possession  and  so  in  the  power  of  the  plain- 
tiffs. Such  may  have  been  the  fact,  but  the  motion  is  silent  on  the 
subject  For  aught  that  appears  the  letter-book,  containing  this  machine 
copy,  was  not  in  existence.  Nor  does  the  motion  disclose  when  the 
copy  offered  in  evidence  was  made.  It  may  have  been  made  at  the 
same  time  that  the  machine  copy  was  made,  and  if  so  it  would  clearly 
be  atlmissible  as  one  of  two  duplicate  copies.  But  if  made  afterwards, 
as  most  probably  it  was,  we  still  think  it  was  admissible.  The  sole 
objection  to  its  admissibility,  it  must  be  borne  in  mind,  is,  that  it  was 
a  copy  of  a  cop}-.  The  ground  of  the  objection  supposes  the  original 
to  be  lost,  or  out  of  reach  of  the  plaintiff.  If  that  were  not  so,  the 
objection  to  any  copy  would  be  insuperable.  Now  the  rule  that  a  copy 
of  a  copy  is  not  evidence,  properly  applies  to  cases  where  the  original 
is  still  in  existence  and  capable  of  being  compared  with  it ;  or  where 
it  is  the  copy  of  a  copy  of  a  redord,  the  record  being  still  in  existence, 
and  being  by  law  as  high  evidence  as  the  original.  The  reason  of  the 
rule  is  the  same  in  both  cases,  the  copy  offered  is  two  removes  from  the 
original.  But  it  is  quite  a  different  question  where  the  original  is  loBt> 
and  the  record  is  not  deemed  in  law  as  high  as  the  original.  TFtnn  v. 
Patterson,  9  Pet.  Rep.  677,  per  Story,  J.  In  Hobertson  v.  Lynch^ 
18  Johns.  Rep.  450,  after  notice  to  the  defendant  to  produce  an  original 
letter,  the  court  admitted  in  evidence  to  prove  its  contents  a  copy  made 
from  the  letter-book  of  the  plaintiffs',  on  the  testimony  of  a  derk  who 
testified  that  he  copied  the  original  into  the  letter-book,  and  that 
the  copy  offered  in  evidence  was  a  true  copy  of  the  copy  in  the  letter- 
book.  On  a  motion  to  set  aside  the  verdict  and  grant  a  new  trial, 
the  case  went  off  on  another  point,  but  the  court  say — '*We  are 
inclined  to  think  that  none  of  the  other  objections  (this  was  one) 
are  well  founded.** 

The  witness  in  this  case  testified  that  he  knew  the  paper  offered 
to  be  an  exact  copy  of  the  original  letter.    That,  we  think,  made  it 
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admissible;  the  proper  foundation  for  the  admission  of  secondary 
evidence  having  been  previously  laid.  The  facts  elicited  on  the  cross- 
examination,  at  the  most,  go  no  farther  than  to  show  that  this  was  a 
a  second  cop3%  verified  as  a  true  copy  of  the  original  It  was  properly 
admitted. 

There  should  be  no  new  trial. 

In  this  opinion  the  other  judges  concurred. 


Gage  v.  Campbell,  131  Mass.  566  (1881).^  ...  A  notice  to 
produce  certain  receipts  given  ...  to  this  defendant,  in  relation  to 
said  property,  was  given  by  the  plaintiff  to  the  defendant's  present 
counsel,  P.  H.  Hutchinson^  and  during  the  trial  the  defendant  testified 
that,  before  he  ever  heard  of  this  suit  or  knew  the  plaintiff  at  all,  he 
had  placed  these  receipts  in  the  hands  of  a  third  party  for  certain  rea- 
sons which  he  stated,  and  that,  although  he  had  tried  his  best  to  obtain 
them  to  use  at  this  trial,  he  had  been  hitherto  unable  to  repossess  him- 
self of  them.  The  plaintiff  was  then  allowed  by  the  court  to  produce 
oral  and  secondary  evidence  of  the  contents  of  said  receipts.  After- 
wards the  defendant  offered  to  show  that  said  receipts  read  for  interest 
upon  the  purchase  money,  and  not  for  rent,  as  the  plaintiff  had  at- 
tempted to  show.  At  this  stage  the  court  heard  the  defendant  and  one 
of  his,  defendant's,  witnesses,  as  to  the  efforts  made  to  repossess  him- 
self of  these  receipts  and  produce  them  at  the  trial,  and  then,  upon 
the  statements  made  by  the  defendant  and  his  witness  as  aforesaid, 
found  that  the  defendant,  before  this  suit  was  commenced,  and  all  along 
up  to  the  time  of  trial,  suppressed  the  receipts  aforesaid,  and  excluded 
all  evidence  of  the  defendant  as  to  the  contents  of  said  receipts.  The 
court  also  found  that  it  was  no  fault  of  the  defendant's  counsel  then 
trying  his  cause  that  the  receipts  were  not  produced  according  to  the 
notice.  .  •  . 

[The  defendant  alleged  exceptions.] 

JR.  H,  Hutchinson^  for  the  petitioner. 

(7.  TT.  BartUtt  {J,  M.  Qove  with  him),  for  the  respondent. 

Gray,  C.  J.  .  .  .  The  court  below,  having  found,  as  matter  of  fact, 
that  the  defendant  had  suppressed  the  written  receipts,  rightly  de- 
clined to  permit  him  to  introduce  oral  evidence  of  their  contents.  A 
party  who  has  suppressed  a  written  document,  and  refused  to  produce 
it  upon  notice,  and  so  compelled  the  adverse  party  to  resort  to  second- 
ary evidence  thereof,  is  not  afterwards  entitled  to  offer  proof  of  its  con- 
tents. Joannes  v.  Bennett^  5  Allen,  169  ;  Stone  v.  Sanborn,  104  Mass. 
319,  325.  The  evidence  offered  by  the  defendant,  and  excluded,  ap- 
pears b}'  the  bill  of  exceptions  to  have  been  evidence  of  the  contents  of 
the  receipts,  not  evidence  to  impeach  the  credibility  of  the  testimony  of 
the  plaintiff's  witnesses.    This  exception  must  therefore  be  overruled. 

Judgement  accordingly. 

1  A  part  of  the  case  Ia  omitted. 
62 
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STEELE  V.  LORD. 
CouBT  OF  Appeals  of  New  Tobk.    1877. 

[Beparied  70  M  Y.  280.]  i 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme  Court 
in  the  fourth  judicial  department,  affirming  a  Judgment  in  favor  of 
plaintiffs,  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts  sufficiently  ap|)ear  in  the 
opinion. 

FrancU  Kernan^  for  the  appellant.  Oscar  Craig^  for  the  respon- 
dents. 

Rafallo,  J.  This  action  was  brought  to  recover  an  alleged  balance 
of  account  arising  from  advances  made  by  the  plaintiffs  to  the  defend- 
ant for  croquet  sets  agreed  to  be  manufactured  by  the  defendant  for  the 
plaintiffs  under  two  contracts,  one  dated  Sept  4,  1869,  and  the  other 
May  24,  1870.  The  indebtedness  is  denied  by  the  answer,  but  the 
referee  found  due  to  the  plaintiffs  the  sum  of  $3,545.28,  including  inter- 
est to  the  date  of  the  report 

The  advances  were  made  principally  by  means  of  drafts  drawn  by 
the  defendant  u^x^n  the  plaintiffs,  and  accepted  by  them  and  paid 
through  their  bankers.  These  drafts  were  very  numerous,  being  as 
found  by  the  referee,  1 12  in  number. 

The  only  point  made  by  the  defendant  on  the  trial,  as  to  the  amount 
of  the  advances,  was  that  thirteen  of  these  drafts,  amounting  in  the 
aggregate  to  $1,895.58,  were  not  produced.  The  plaintiffs  were  allowed 
to  give  evidence  of  the  payment  of. these  drafts  without  producing  them, 
upon  proof  that  thej*  had  been  destroyed.  The  defendant  took  the 
point  that  the  plaintiffs  had  voluntarily  and  intentionally  destroyed 
these  vouchers,  and  therefore  should  not  be  permitted  to  give  second- 
ary evidence  of  their  contents.  The  proof  on  the  subject  of  their 
destruction  consisted  of  the  testimony  of  the  plaintiff  Steele,  who 
stated  in  substance  that  he  had  destroyed  them,  as  he  did  all  other 
vouchers  received  from  the  bank;  that  his  rule  was  to  destroy  the 
vouchers  returned  by  the  bank  as  soon  as  he  found  the  bank  account 
satisfactory;  that  he  alwaj'S  destroj'ed  the  vouchers,  whatever  their 
character,  on  settlement  with  the  bank;  that  he  had  no  particular 
object  in  destroying  them,  only  it  had  been  his  custom  to  destroy  such 
papers  upon  settlement  with  the  bank  ;  that  he  destroyed  them  because 
he  considered  the  account  as  balanced  and  the  papers  as  useless ;  that 
he  had  no  other  motive  in  destroying  them,  and  had  no  thought  of  the 
defendant,  but  destroyed  others  as  well  as  his.  There  had  at  that  time 
been  no  question  or  variance  between  plaintiff  and  defendant,  and  he 
did  not  suppose  there  would  be  any,  and  when  he  destroyed  them  he 

^  A  pwrt  of  the  case  is  omitted. 
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odI}'  had  in  mind  the  account  with  the  bank.  He  further  testified  that, 
at  the  time  of  this  destruction,  plaintiffs  had  regular  entries  on  their 
books  of  the  drafts  and  pa3'D]ents ;  that  his  only  knowledge  that  the 
drafts  were  dest]x>3'ed  was  that  they  could  not  l)e  found,  and  that  it 
was  his  custom  to  destroy  such  papers ;  that  he  had  not  destroyed  any 
since  his  attention  was  called  to  the  fact  that  it  was  important  to  pre- 
serve them;  that  he  never  singled  out  drafts  of  the  defendant  and 
destro3'ed  them  and  kept  others,  but  other  drafts,  checks,  and  notes 
were  destro3'ed  at  the  same  time  that  they  wei*e  destroyed,  without  in- 
tent to  defraud,  and  he  had  no  intention  in  destroying  them,  except  to 
get  rid  of  waste  paper.  He  described  the  manner  in  which  the  drafts 
and  payments  were  entered  on  the  plaintiffs'  books,  and  stated  that  he 
at  the  time  believed  that  such  entries  and  the  bank  books  were  suffi- 
cient evidence,  and  he  had  never  before  had  any  difficulty  from  the 
destruction  of  vouchers. 

The  truth  and  good  faith  of  this  explanation  were  questions  of  fact 
for  the  referee,  which  it  is  not  the  purpose  of  this  court  to  review.  The 
appellant  relies  upon  the  case  of  Blade  v.  Noland^  12  Wend.  178,  in 
which  it  was  decided  that  a  plaintiff  could  not  recover  upon  a  note  sued 
upon  as  a  lost  note,  or  resort  to  proof  of  the  original  consideration, 
upon  proof  that  he  had  voluntarily  and  deliberately  burnt  the  note, 
without  accounting  for  its  destruction  in  such  manner  as  to  repel  the 
inference  of  a  fraudulent  design  in  its  destruction.  In  this  case,  as 
stated  in  the  opinion  of  Nelson,  J.,  the  proof  was  that  the  plaintiff 
deliberately  and  voluntarily  destroyed  the  note  before  it  fell  due,  and 
there  was  nothing  in  the  case  accounting  for  or  affording  any  explana- 
tion of  the  act,  consistent  with  an  honest  or  justifiable  purpose ;  and 
the  learned  judge  concludes  by  saying  that  he  knows  of  no  honest  pur- 
pose for  which  a  party,  without  any  mistake  or  misapprehension, 
would  deliberately  destroy  the  evidence  of  an  existing  debt,  and  will 
not  presume  one.  The  report  of  the  case  shows  that  no  explanation 
whatever  of  the  destruction  was  given,  and  that  there  were  circum- 
stances of  suspicion  attending  it  We  do  not  think  that  the  present 
case  falls  within  the  case  of  Blade  v.  Noland.  The  drafts  in  question  in 
this  action  were  not  the  contracts  upon  which,  in  case  of  dispute,  the 
action  should  be  brought ;  they  had  all  been  pnid,  and  the  action  was 
for  a  balance  of  account,  and  these  paid  drafts  were  useful  only  as 
vouchers  to  prove  the  items  of  the  account  in  case  it  should  be  dis- 
puted. The  evidence  shows,  that  at  the  time  of  the  destruction  of  these 
paid  drafts,  no  such  dispute  had  arisen  or  was  anticipated. 

The  account  might  have  been  proved  without  the  production  of  the 
drafts,  even  if  they  were  in  existence.  For  instance,  if  an  account  had 
been  rendered  by  the  plaintiffs  to  the  defendant,  showing  the  items  of 
advances,  and  acknowledged  bj'  him  to  be  coixect.  They  were  no 
more  important  to  the  establishment  of  the  account  than  would  have 
been  checks  drawn  to  the  order  of  the  defendant,  indorsed  bj*  him  and 
paid  by  the  bank,  had  the  advances  been  made  in  that  form.    Yet  it 
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is  quite  osual,  on  balancing  an  acconnt  with  a  bank  to  destroy  the 
vouchers  returned  by  the  bank.  If  among  vouchers  thus  destroj'ed 
there  should  be  an  indorsed  check  of  some  party  with  whom  a  dispute 
should  subsequently  arise  as  to  a  payment  evidenced  by  such  paid 
cheeky  it  would  be  a  very  harsh  rule  to  hold  that  the  payment  could  not 
be  proved  by  any  other  evidence.  The  drafts  in  question  stand  upon 
the  same  footing.  If  the  plaintiffs  had  supposed  that  the  defendant 
would  deny  the  payments,  it  would  of  course  have  been  prudent  to 
preseiTC  the  most  authentic  proof  of  them.  But  the  omission  to  pre- 
serve this  evidence,  when  explained  as  in  the  present  case,  should  not 
absolve  the  debtor  from  his  obligation  to  repay. 

We  think,  therefore,  that  there  was  no  error  in  the  admission  of  evi- 
dence of  the  acceptance  and  payment  of  these  destroyed  drafts.  .  .  . 

Judgment  affirmed.^ 


SEC5TI0N  III. 

THE  SO-CALLED  "  PAROL  EVIDENCE  "  BULB.* 

{A,)  VARIOUS  RULES  OF  SUBSTANTIVE  LAW,  COMMONLY 
EXPRESSED  IN  TERMS  OF  EVIDENCE. 

Note. 

Notwithstanding  the  phraseology  generally  employed  in  the  cases  relating  to 
what  is  called  the  " Parol  Evidence"  Rule,  it  seems  to  be  true  that  very  few  of  them 
illustrate  anything  in  the  law  of  evidence.    They  are  mainly  concerned  with^uestions 

'  Ahput  the  legal  effect  and  implications,  in  point  of  substantive  law,  of  req^uiring  or 
agreeing  upoiia' writing,  or  with  the  principles  governing  the  construction  of  doca- 

\  dients  or  the  like ;  and  not  with  the  merely  evidential  quality  or  operation  of  extrinsic 
facts,  or  any  rules  of  law  relating  to  these.  As  when  it  is  said  that  parol  evidence  is 
not  admissible  to  add  to  a  will ;  a  form  of  saying  that  you  cannot  give  effect  to  any- 

^  thing  as  being  part  of  a  will,  which  has  not  the  required  form  of  a  will.  Thfi_iea8on 
that  the  fixidfinceisjoot  admiaaihle  is  thi^t  the  fact  which  it  tends  to  prove  is  of  no  im- 
portance. Whenever  the  substantive  law  does  give  effect  to  such  a  fact,  as  in  cases  of 
fraud,  then,  of  course,  it  may  be  proved.  But  the  rules  of  evidence  are  in  no  respect 
different  in  the  two  cases ;  the  difference  is  that  a  ground  of  action  or  defence  is  open 
in  one  case  which  is  not  open  in  the  other. 

The  citations  which  follow  are  chosen  with  a  view  to  bring  out  certain  important 
discriminations,  and  to  illustrate  that  small  part  of  this  general  topic  which  really 
belongs  to  the  law  of  evidence. 


"  It  is  necessary  to  keep  in  mind  a  few  discriminations,  some  of  which  have  been 
repeatedly  emphasized  already.     Let  us  remind  ourselves  of  them  again. 

'*  1.  Between  rules  of  substantive  law  and  rules  of  evidence.  When  the  law  requires 
a  thing  to  be  recorded,  or  in  writing,  or  under  seal,  or  attested,  these,  often,  are  not 

1  And  BO  Murphy  v,  Olberding,  107  Iowa,  547 ;  Rogers  v.  Crook,  97  Ala.  72S. 
Compare  Case  of  Tilton  v.  Beecher  (Abbott's  ed.),  vol.  2,  126  9eq.  —  Ed. 
'  See  PreL  Treat.  Evid.  c  z.,  for  a  discossion  of  this  sabject  — £d. 
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reqairements  of  the  law  of  evidence.  They  are  matters  of  form,  required,  in  some  cases, 
as  necessary  to  the  constitution  of  a  thing,  as  in  the  case  of  wills  and  deeds ;  in  some, 
that  the  matter  may  be  available  as  the  ground  of  an  action,  as  in  the  case  of  things 
included  in  ss.  4  and  17  of  the  Statute  of  Frauds.  In  any  such  case  they  belong  to  the 
substantive  law  of  particular  subjects ;  and  wiien  testimony  or  facts  offered  in  evidence 
are  rejected  as  not  conforming  to  these  or  the  like  requirements,  it  is  the  substantive 
law  of  the  case  that  excludes  them.^ 

'*  2.  Here  also  we  must  discriminate  between  different  senses  of  the  word  '  evidence.' 
In  the  sense  which  gives  name  to  the  great  and  peculiar  department  of  law  known 
among  English-speaking  people  as  their  '  law  of  evidence,'  this  word,  as  we  have  seen, 
means  testimony,  or  some  matter  of  fact  to  be  offered  to  a  legal  tribunal  as  a  basis  of 
inference  to  some  other  matter  of  fact  It  does  not  include  all  that  relates  to  the 
general  topic  of  proof  or  legal  reasoning,  or  all  that  is  popularly  meant  by  the  word 
'  evidence,'  —  all  evidential  matter,  —  but  only  such  as  it  is  necessary  to  offer  for  use 
in  court  when  a  tribunal  has  to  ascertain  a  matter  of  fact  unknown  or  disputed.  The 
niles  of  evidence  regulate  this  forensic  proceeding ;  they  do  not  determine  questions  of 
mere  logic  or  general  experience,  or  furnish  rules  for  conducting  processes  of  reasoning. 
To  talk  of  evidence,  then,  and  to  settle  questions  about  it,  in  the  mere  sense  of  a 
logically  probative  quality  or  fact,  is  not  to  touch  upon  the  region  peculiar  to  the  law 
of  evidence ;  indeed,  to  talk  of  it  at  all,  unless  with  reference  to  its  use  for  the  purposes 
of  litigation,  is  not  to  talk  of  what  belongs  to  this  specific  department  of  our  law. 
When  we  speak  of  certain  writings  as  '  evidences  of  debt '  or  ownership,  or  of  writings 
generally  as  '  written  evidence,'  and  with  these  contrast  what  is  not  in  writing  as 
'extrinsic  evidence'  or  'parol  evidence,'  we  are,  for  the  most  part,  not  using  the 
word  '  evidence '  in  any  sense  apposite  to  the  law  of  evidence.  It  is  not  this  head  of 
the  law  that  determines  the  legal  import  of  a  bond,  or  negotiable  paper,  or  bill  of  lading. 
It  is  not  the  law  of  evidence  which  requires  a  bill,  or  a  deed,  or  a  contract  about  land, 
to  be  in  writing,  and  which  determines  all  the  various  implications  and  corollaries  of 
these  requirements,  — as,  e.  jf.,  in  deciding  when  the  parol  or  extrinsic  matter  submitted 
is  or  is  not  consistent  with  the  rule  that  you  must  have  a  writing,  a  specialty,  or  an 
attested  document. 

"  3.  Furthermore,  it  is  necessary  to  remember,  in  a  thousand  cases  when  it  is  said 
that  'evidence  is  admissible,'  or  the  reverse,  that  this  'admissibility'  has  no  neces- 
sary relation  to  the  law  of  evidence.  For,  in  such  cases,  not  merely  is  it  true  that  the 
admission  or  rejection  of  what  is  offered  may  turn  wholly  on  a  doubt  as  to  the  mere 
logical  quality  of  what  is  offered,  or  as  to  the  true  limits  of  the  governing  propositions 
of  substantive  law,  pleadings  or  procedure,  which  in  every  case  must  fix  the  character 
of  what  is  put  forwanl  as  being  relevant  or  the  reverse ;  but  also,  where  a  declaration 
as  to  the  admissibility  of  evidence  is  clearly  not  of  this  sort,  yet  it  is  very  often  merely 
a  single  specimen,  out  of  myriads  that  might  be  offered,  of  probative  matter  not  ex- 
cluded by  the  law  of  evidence.  Such  propositions  are  often  put  as  if  they  declared  a 
rule  or  doctrine  of  that  branch  of  the  law.  Little  reflection  Lb  needed  to  see  that  such 
things,  mere  instances  of  what  is  provable,  may  be  but  so  many  illustrations  and 
applications  of  the  fundamental  conceptions  in  any  rational  system  of  proof ;  namely, 
that  what  is  logically  probative,  and  at  the  same  time  practically  useful,  may  be  re- 
sorted to,  unless  forbidden  by  some  rule  or  principle  of  the  law.  These  instances  may 
be  multiplied  and  heaped  up  in  countless  numbers.  They  are,  in  fact.  And  yet,  often, 
he  who  does  this  is  merely  illustrating,  perhaps  with  a  benumbing  superfluity,  the 
practical  working  of  the  principles  of  reasoning.  He  is  not  stating  the  law  of  evidence. 
4.   Another  discrimination  to  be  observed,  is  that  between  documents  which  con- 
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^  When  a  judge  says,  "  I  found  my  judgment  on  one  of  the  most  useful  rules  in  the 
law,  namely,  that  when  parties  have  put  their  contract  into  writing,  that  writing  deter- 
mines what  the  baigain  is  "  (Martin,  B.,  in  Langton  o.  Higgins,  4  H.  &  N.  402),  — he 
is  not  stating  a  rule  of  evidence.  As  to  the  Statute  of  Frauds,  see  Bedell  v.  Tracy, 
65  Vt.  494.    As  to  the  requirement  of  a  seal,  see  Blewitt  v.  Boorum,  142  N.  Y.  857* 


822  WBmKQS.  [chap.  iv. 

ilituU  a  contract,  fact,  or  transaction,  and  those  which  merely  eeitify  and  evideuoe 
something  outside  of  themselves,  —  a  something  valid  and  operative,  independent  of 
the  writing.  Bmnner,  in  a  learned  consideration  of  the  subject  of  '  Documents,'  has 
incidentally  pointed  out  this  discrimination  with  precision  while  speaking  of  docn* 
ments  in  the  old  Italian  law,  and  of  their  nomenclature  —  (1)  carta  or  eariula,  and 
(2)  notUia  or  numortUarium,  He  quotes  ^  a  Lombard  document  of  the  ninth  centuxy 
which  sets  forth  a  promise  per  foadiam  to  give  by  a  document  a  piece  of  land  in 
exchange ;  and  goes  on  to  remark  that  by  the  Lombard  law  a  binding  contract  is  con* 
eluded  by  the  pledge  (toadia)  ;  >  and  that  as  regards  the  legal  effect  of  the  transaction, 
the  giving  of  a  document  is  unimportant  The  document  in  such  cases  is  only  written 
testimony  of  a  transaction  already  valid  and  complete  without  it.  It  is  merely  an 
evidence  document.  '  The  carta  .  .  .  has  a  twofold  office.  It  is  both  a  means  of 
proof  and  a  means  of  constituting  the  transaction  which  it  authenticates.  It  is  used 
in  legal  matters  which  are  accomplished  only  by  means  of  the  document.  As  consti* 
tuting  the  contract,  it  takes  the  place  of  the  wadia  ;  as  anthenticating  the  contract,  it 
unites  with  the  function  of  the  toadia  that  of  the  notilia,*  Such  documents,  he  adds, 
are  called  '  dispositive.'  '  The  carta,  as  contrasted  with  the  mere  evidence  document, 
is  a  dispositive  document'  And,  in  the  Roman  law,  he  names  the  written  will  as  a 
dispositive  document,  and  a  nuncupative  will  reduced  to  writing,  as  an  evidence 
document* 

"  This  distinction  finds  abundant  illustration  in  our  own  law,  old  and  new.  In  1422  * 
a  plaintiff  sued  in  account  for  money  received  to  his  use ;  the  defendant  pleaded  that 
he  had  given  a  deed  to  the  plaintiff  testifying  the  receipt  of  the  money,  and  insisted 
that  the  plaintiff  must  make  profert  of  the  deed.  Babington,  J.,  at  first  seemed  to 
agree  with  the  defendant ;  and  he  put  the  case  of  one  owing  twenty  pounds  on  a  aim- 
pie  contract  and  afterwards  making  a  bond  for  the  same  twenty  pound|i ;  such  a  one^ 
he  said,  shall  be  dischaiged  from  the  contract  by  the  obligation.  Boue,  counsel  for 
the  plaintiff,  said  the  deed  merely  testifies  the  receipt  '  As  to  the  case  you  put  of  a 
bond,  I  entirely  agree ;  for  the  contract  and  the  obligation  are  two  different  contracts^ 
and  by  the  greater  I  am  dischaiged  from  the  less.  But  in  the  case  of  the  receipt  and 
the  deed  which  witnesses  the  receipt,  there  is  but  one  contract'  In  1460,*  on  occasion 
of  a  question  put  to  the  judges  by  the  Recorder  of  London,  it  appeared  that  one  had 
sued  in  debt  for  a  sale  of  cloUi,  and  the  defendant  would  wage  his  law  ;  upon  which  the 
plaintiff  set  op  a  custom  of  London  that  the  defendant  should  be  ousted  of  his  law  if 
the  plaintiff  put  forward  '  a  paper  or  parchment  written  and  sealed  with  the  defend- 
ant's seal,  which  proves  the  contract'  The  plaintiff  made  profert  of  such  a  paper, 
testifying  that  the  defendant  had  agreed  to  the  contract  Laken,  seijeant,  said  that 
the  action  should  have  been  brought  on  the  paper,  and  not  on  the  contract ;  but 
Prisot,  G.  J.,  thought  otherwise.  'The  contract,'  he  said,  'is  not  determined  by 
this.  It  is  determined  where  one  makes  a  bond  upon  a  contract,  or  if  a  man  recovers 
in  debt  upon  a  contract  Here  no  bond  is  shown,  but  only  a  paper  testifying  the  con- 
tract. If  I  bail  goods  by  deed  indented,'  he  added,  'and  afterwards  bring  detinue  for 
them,  I  am  not  to  count  on  the  indenture,  for  that  is  only  a  thing  testifying  the  bail- 
ment It  is  the  same  if  I  make  a  contract  by  deed  indented.  I  shall  not  be  compelled 
to  count  on  the  indenture ;  for  the  contract  is  not  determined  upon  the  indenture,  but 
continues,  and  a  man  may  elect  how  he  will  bring  his  action.'  'To  which,'  adds  the 
reporter,  '  all  the  justices  agreed.'  * 

1  Urkunden,  16-17. 

*  See  Essays  in  Anglo-Saxon  Law,  190. 

*  UrkuTiden,  61. 

«  Y.  B.  1  H.  VI.  7,  81  ;  Fits.  Ace.  i ;  sewftfe,  s.  c.  Y.  B.  2  H.  VL  9,  6. 

*  Fitz.  Dette,  68  ;  s.  a  Y.  B.  89  H.  VL  34,  46  (ed.  1689).  Some  older  editums  of 
this  Year  Book  omit  important  parts  of  the  case. 

*  It  seems  that  one  might  count  upon  the  specialty  if  he  choae^  and  it  "  could  not 
be  dispnted,  unless  by  matter  of  as  high  a  nature."  Fitx.,  Barre^  19 ;  8.0. 18  H.  VL 
17,  8  (1489). 

In  1622-1523  (Y.  B.  14  H.  VIII.  17,  6),  in  a  long  and  interesting  case,  Bniduel, 
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"  WheneTer,  therefore,  the  law  reqnireB,  in  any  transaction,  a  formal  document,  the 
earta,  it  is  demanding  something  more  than  written  eyidenoe ;  it  is  making /nfii  neces- 
sary, —  as  when  a  seal  to  a  deed  is  required,  or  three  witnesses  to  a  will  As  there  is 
no  will  without  the  witnesses,  and  no  deed  without  the  seal,  so  neither  the  earta  nor 
any  part  of  it,  can  exist  outside  of  the  writing.  And  yet,  from  the  nature  of  it,  this 
sort  of  writing  is  also  evidence ;  as  they  used  to  say,  it '  testifies.'  As  oontnuted 
with  this  sort  of  thing,  it  is  a  noHUa,  a  memoratorium  only,  that  is  called  for  when 
the  English  Statute  of  Frauds,  in  ss.  4  and  17,  is  content  with  '  some  note  or  memo- 
randum in  writing '  of  the  agreements  there  referred  ta  "  ^  —  Prel,  Treat.  BviA,  890-895. 

The  StatuJte  of  Fines,  1  St  of  the  Realm,  128  (1299),  recites,  in  suhetance,  that 
fines  levied  in  the  King's  Court  purport  to  and  do  put  an  end  to  suits,  and  are  there- 
fore  called  "  fines  ;'*  but  that,  for  some  time  past,  the  parties  to  fines  and  their  heirs, 
contrary  to  the  old  laws  and  customs  of  the  realm,  have  been  admitted  to  avoid  and 
annul  them,  alleging  that  they  were  always  seised  of  the  land  in  question  or  a  part  of 
it ;  and  thus  fines  lawfully  levied  have  been  often  annulled  by  juries  falsely  suborned 
and  maliciously  procured.  Thereupon  it  is  enacted  that  hereafter  no  such  exceptions, 
or  answers,  or  submitting  them  to  juries,  shall  be  allowed.  And  the  justices  are 
ordered  to  see  that  fines  hereafter  levied  shall  be  openly  and  solemnly  read,  and  that 
all  pleas  shall  cease  while  this  is  going  on. 

"  If  a  man  levy  a  fine  of  my  lands  by  my  name,  I  shall  have  no  other  remedy 
than  a  writ  of  deceit  by  which  I  shall  recover  damages  according  to  my  loss."  —  Per 
Newton,  G.  J. .  .  .  "  And  such,"  adds  the  Reporter,  "  was  the  opinion  of  all  the  court. 

—  r.B.  19 H.  VL,  44,  93  (1440).    And  so  compare  Y. B.  82  ft  88  Edw.  I.  468  (1805). 
By  1596,  it  was  thought  possible  to  vacate  the  fine  in  such  a  case.  —  Huberts  Case, 

Cro.  £1.  581. 

"  If  a  stranger  make  conusance  of  a  fine  of  my  land,  or  of  a  deed,  in  the  name  of 
Robert  Danby,  and  it  be  entered  of  record  and  there  be  no  other  Robert  Danbies  but 
myself,  I  shall  be  estopped  forever ;  in  that  case  I  have  no  remedy.  But  if  there  be 
two  Robert  Danbies,  and  one  of  them  make  conusance  of  a  matter  whereby  I  am  dam- 
aged, I  can  show  that  I  am  not  the  same  person,  but  that  there  \a  another  Robert." 

—  Per  Robert  Danby,  J.,  F.  B.  84  H.  VI.,  19,  86  (1455).    And  so  Gary,  22  (1602). 
Compare  Fitz,  Feff.  56  (1878). 

"  And  the  Lord  Keeper  of  the  Great  Seal  [in  a  case  of  fraud,  in  1601-1602]  think- 
ing and  considering  of  the  great  mischiefs  which  might  ensue  by  such  practices,  and 
on  the  other  side  considering  that  fines  with  proclamations  are  the  general  assurances 

C.  J.,  said :  "Things  which  pass  by  parol  are  made  subject  to  a  condition,  as  well  by 
parol  as  in  writing ;  ...  for  a  deed  is  only  proof  and  testimony  of  the  party's  agree- 
ment. As  a  deed  of  feoffment  is  only  proof  of  the  livery,  the  land  passes  by  the  livery ; 
but  when  the  deed  and  the  livery  coexist,  it  is  a  proof  of  the  livery."  Compare  Saunders, 
J.,  in  considering  a  deed  of  lease  of  land,  in  Throckmorton  v.  Tracy,  t'lowden,  p.  161 
(1556) :  "  And  he  said  he  was  of  the  like  opinion  that  Brudnel  seemed  to  be  of  in  14  H. 
VIII.,  that  contracts  shall  be  as  it  is  concluded  and  agreed  between  the  parties,,  ac- 
cording as  their  intents  may  be  gathered.  •  .  .  And  certainly  the  words  are  no  other 
than  the  testimony  of  the  contract" 

1  "The  contract  itself,  and  the  memorandum  which  is  necessary  to  its  validity 
under  the  Statute  of  Frauds,  are  in  their  nature  distinct  things.  The  statute  presup- 
poses a  contract  by  parol.  .  .  .  The  contract  may  be  made  at  one  time,  and  the  note  or 
memorandum  of  it  at  a  subsequent  time."  —  Hoar,  J.  (for  the  court),  in  Lemed  v. 
Wannemacher,  9  Allen,  412.  That  the  validity  of  the  contract  is  not  touched  by  stat- 
utes like  the  English  one,  but  only  the  remedy,  see  Townsend  9.  Haxgrave,  118  Mass. 
825 ;  Maddison  v.  Alderson,  8  App.  Gas.  467,  488  {per  Lord  Blackburn) ;  Lucas  v. 
Dixon,  22  Q.  6.  D.  857. 
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of  the  realm,  referred  this  case  (being  a  thing  of  great  importance  and  consequence) 
to  the  consideration  of  the  two  Chief  Justices,  Popham  and  Anderson  ;  and  after  con- 
ference between  them  they  thought  it  necessary  that  all  the  Justices  of  England  and 
Barons  of  the  Exchequer  should  be  assembled  for  the  resolution  of  this  great  case.  And 
accordingly  in  this  same  term,  all  the  Judges  of  England  and  the  Barons  of  the  Ex- 
chequer met  at  Seijeant's  Inn  in  Fleet  Street,  at  two  several  days,  where  the  case  was 
debated  among  them .  And  at  length  it  was  resolved,  by  the  two  Chief  Justices,  Pop- 
ham  and  Anderson,  and  by  Gawdy  and  Walmesly,  and  all  the  other  Justices  of  Eng- 
land and  Barons  of  the  Exchequer  (except  two),  that  the  plaintiff  was  not  barred  by 
the  said  fine  with  proclamations.  .  .  .  And  as  to  that  which  was  objected,  that  it 
would  be  mischieroua  to  avoid  fines  on  such  bare  averments ;  it  was  answered,  that  it 
would  be  a  greater  mischief  ...  if  fines  levied  by  such  covin  and  practice  should 
bind ;  and  such  objection  may  be  made  if  a  fine  be  levied  to  secret  uses  to  deceive  a 
purchaser,  an  avertment  of  fraud  may  be  taken  against  it  by  the  stat.  of  27  Eliz.  cap.  4. 
So  if  a  fine  be  levied  on  an  usurious  contract,  it  may  be  avoided  by  averment  by  the 
statute  of  18  Eliz.  cap.  8.  And  Sir  Tho.  Egerton,  Lord  Keeper  of  the  Great  Seal,  com- 
mended this  resolution  of  the  Justices  and  agreed  in  opinion  with  them."  — Fermor*9 
Case,  8  Ck>ke,  77  6-80  (1601-1602). 

**  All  and  every  person  and  persons  having .  .  .  any  manors,  lands,  [etc.]  .  .  .  shall 
have  full  and  free  liberty,  power,  and  authority  to  give,  dispose,  will,  and  devise  .  .  . 
by  his  last  will  and  testament  in  writing  ...  all  his  manors,  lands,  [etc.]  or  any  of 
them  at  his  free  will  and  pleasure."  ...  —  St.  of  Wills,  82  H.  VIII.,  e.  1,  as.  1  and 
2  (1540).    And  so  SL  84  &  85  H.  YIII.,  e.  5.^ 

''  From  and  afUr  the  said  four  and  twentieth  day  of  June  [1677]  all  devises  and  be- 
quests of  any  lands  or  tenements,  devisable  either  by  force  of  the  statute  of  wills,  or  by 
this  statute,  or  by  force  of  the  customs  of  Kent,  or  the  customs  of  any  borough,  or  any 
other  particular  customs,  shall  be  in  writing,  and  signed  by  the  party  so  devising  the 
same,  or  by  some  other  person  in  his  presence  and  by  his  express  directions,  and  shall 
be  attested  and  subscribed  in  the  presence  of  the  said  devisor  by  three  or  four  credible 
witnesses,  or  else  they  shall  be  utterly  void  and  of  none  effect"  — SkU,  of  Frauds,  29 
Car.  II.,  c  8,  «.  5  (1676). 

"  No  action  shall  be  brought  whereby  to  charge  [etc.],  .  .  •  unless  the  agreement 
upon  which  such  action  shall  be  brought,  or  some  memorandum  or  note  thereof, 
shall  be  in  writing  and  signed  by  the  party  to  be  charged  therewith,  or  some  other 
person  thereunto  by  him  lawfully  authorized.*' — lb,  s,  4.  And  compare  ib,  s,  17,  and 
elsewhere. 

Brbtt  V,  RiODON,  Plow.  840  (1568).  In  replevin,  "all  the  justices  unanimously 
argued  and  agreed  that  the  devisor's  saying  to  Thomas  Brett,  the  son,  that  he  should 
be  his  heir,  and  should  have  all  the  lands  and  tenements  which  the  said  Henry  should 
have  had  by  his  last  will,  if  he  had  survived  the  devisor,  was  of  no  effect  in  law,  and 
that  no  regard  ought  to  be  given  to  it,  inasmuch  as  it  was  not  written  in  his  last  will. 
For  the  said  statutes  of  32  and  84  H.  8,  give  liberty  and  authority  to  every  one  to  de- 
vise his  lands  by  his  last  will  and  testament  in  writing.  In  which  case  all  that  can 
make  the  devise  effectual  ought  to  be  in  writing.    And  if  the  rest  which  is  in  writing 

^  "See  a  case  in  Eeilwey,  209,  pi.  9  (1557-1558),  where  one  Atkins,  being  called  to 
prepare  a  last  will  for  Henry  Browne,  took  full  notes,  carried  them  home,  and  wrote 
out  the  will,  finishing  it  before  twelve  o'clock  at  noon.  On  carrying  this  to  Browne^s 
house  to  read  and  deliver  it  to  him,  within  half  an  hour  after  twelve,  he  found  that 
the  testator  had  died  at  twelve.  "  The  clear  opinion  of  all  the  justices  was  that  this 
was  a  good  will  in  writing,  made  according  to  the  statute  of  the  year  82  H.  YIII." 
In  like  manner,  to-day,  undoubtedly,  there  exists  a  contract  in  writing,  if  the  parties 
so  arrange,  without  signature.  BUckbum,  Sale,  1st  ed.  48,  44."  — iVeZ.  TnaL  Evid. 
415,  n.  1. 
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Ib  not  Baffident  to  make  the  land  pass  without  the  woids  spoken  to  Thomas,  the  son, 
then  it  follows  that  the  substantial  matter  which  shoold  make  the  laud  pass,  is  not 
written,  but  rests  in  words  only,  and  is  not  within  the  statute,  for  no  will  is  within  the 
statute  but  that  which  is  in  writing,  which  is  as  much  as  to  say,  that  all  which  is 
effectual  and  to  the  purpose  must  be  in  writing,  without  seeking  aid  of  words  not 
written.  And  herein  all  the  justices  agreed.  Wherefore  inasmuch  as  Thomas  Brett, 
the  plaintiff,  has  sued  a  replerin  of  his  cattle  taken,  and  the  defendant  has  not  shown 
a  good  right  or  title  in  himself  to  take  them,  because  he  has  not  shown  a  good  right  or 
title  in  Thomas  Brett,  the  son,  who  was  his  lessor,  and  who  is  a  stranger  to  Thomas 
Brett,  the  plaintiff,  .  .  .  the  justices  awarded,  the  same  Trinity  Term  in  which  they 
argued,  that  the  plaintiff  should  recover  his  damages." 

The  Lord  Cheynby's  Cass,  5  Co.  68  (1591).  Sir  Thomas  Cheyney,  Ent,  Lord 
Warden  of  the  Cinque  Ports,  1  Eliz.  made  his  will  in  writing,  and  thereby  devised  to 
Henry  his  son,  divers  manors,  and  to  the  heirs  of  his  body,  the  remainder  to  Thomas 
Cheyney  of  Woodley,  and  to  the  heirs  male  of  his  body,  on  condition  "  that  he  or  they, 
or  any  of  them,  shall  not  alien,  discontinue,  etc."  And  it  was  a  question  in  the  Court  of 
Wards  [if  it  were  competent]  to  prove  by  witnesses,  that  it  was  the  intent  and  meaning  of 
the  devisor  to  include  his  son  and  heir  within  these  words  of  the  condition  (he  or  they), 
and  not  only  to  restrain  Thomas  Cheyney  of  Woodley  and  his  heirs  males  of  his  body  ; 
but  Wray  and  Anderson,  Chief  Justices,  on  conference  had  with  other  Justices,  re- 
solved, that  he  should  not  be  received  to  such  averment  out  of  the  will,  for  the  will 
concerning  lands,  etc.,  ought  to  be  in  writing,  and  the  construction  of  wills  ought  to  be 
collected  from  the  words  of  the  will  in  writing,  and  not  by  any  averment  out  of  it ;  for 
it  would  be  full  of  great  inconvenience,  that  none  should  know  by  the  written  words 
of  a  will,  what  construction  to  make,  or  advice  to  give,  bnt  it  should  be  controlled  by 
collateral  averments  out  of  the  will.  .  .  .  [For  the  rest  of  this  case  see  infra^  1022. 
Moore,  727,  states  the  facts  more  exactly.] 

Merss  €t  aX,  V.  Ansell  e<  oZ.,  8  WUs.  275  (1771).  Trespass  qwirt  datuum  /regit, 
treading  down  the  grass,  digging  the  soil,  etc  in  Millcroft ;  the  defendant  pleaded,  1st, 
Kot  guilty.  2d,  A  license.  This  cause  was  tried  at  the  last  assizes  before  Lord  Mans- 
field, when  a  verdict  was  found  for  the  defendant  And  now  Seijeants  Leigh  and 
Gflynn  moved  to  set  aside  the  verdict,  and  for  a  new  trial,  upon  this  ground,  viz.  that 
Lord  Mansfield  admitted  parol  evidence  to  be  given  at  the  trial,  which  contradicted  an 
agreement  in  writing,  to  which  the  same  person  who  was  admitted  to  give  such  parol 
evidence  was  a  subscribing  witness  and  had  himself  the  custody  of  the  written 
agreement. 

Upon  Lord  Mansfield*s  report,  the  facts  appearing  upon  the  trial  were,  that  Meres 
and  H.  had  the  occupation  of  certain  closes  of  land  of  Meres,  called  Millcroft  and  Bore- 
ham's  Field,  and  that  the  defendant  Ansell  and  his  partner  came  to  this  agreement 
with  them  by  s  memorandum  in  writing,  signed  by  all  the  said  four  parties,  and  at- 
tested by  one  Joseph  Matthews,  whereby  it  was  agreed,  by  defendant  Ansell  and  his 
partner,  to  exchange  their  copper-mill,  etc  with  Meres  and  H.,  in  consideration  of  the 
gituis  and  vesture  of  hay,  to  be  taken  by  Ansell  and  partner  from  offBoreham's 
Meadow,  and  articles  were  to  be  made  accordingly  ;  this  was  in  the  year  1765,  but  no 
mention  in  the  agreement  is  made  of  the  close  called  Millcroft,  in  which,  etc.  and  only 
a  special  particular  interest  in  Boreham  Meadow. 

It  further  appears  by  Lord  Mansfield's  report,  that  the  defendant  Ansell  and  his 
servants  by  his  order  walked  in  Millcroft,  and  trod  down  the  grass  there  growing  as 
high  as  their  knees,  on  purpose  to  have  it  determined  at  law,  whether  the  defendant 
Ansell  and  partner  were  not  entitled  to  the  possession  of  Millcroft  as  well  as  the  hay  of 
Boreham  Meadow ;  so  that  here  is  a  clear  trespass  proved. 

Matthews,  the  subscribing  witness,  was  subpoenaed  to  give  evidence  on  the  part  of 
the  defendant,  but  was  called  by  the  plaintiff,  when  he  produced  and  proved  the 
written  agreement,  and  further  deposed,  that  it  was  at  the  same  time  (when  the  written 
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agreement  w«is  made)  agreed  by  the  parties  hj  parol,  that  Anaell  and  partner  ahonld 
not  only  have  the  hay  from  off  Boreham  Meadow,  but  also  the  whole  poaaeasion  o€  the 
Boil  and  produce  both  of  Boreham  Meadow  and  Millcroft ;  and  the  report  farther  8aya» 
that  there  was  another  witness  to  prove  the  same  matter.  The  defendant  called  no 
witness,  whereupon  it  was  left  to  the  jury,  who  fonnd  a  verdict  for  the  defendant,  and 
Lord  Mansfield  reports  he  is  not  dissatisfied  with  the  verdict. 

Serjeant  Burland,  for  the  defendant,  sabmitted  it  to  the  oonrt,  that  Matthews  was 
the  plaintiff's  witness,  and  that  what  he  had  deposed  extra  the  written  agreement  was 
no  more  than  an  explanation  thereof,  which  was  frequently  admissible ;  but, 

Per  Curiam.  —  We  are  all  clearly  of  opinion,  that  the  yerdict  is  wrong;  and  most 
be  set  aside  ;  that  no  parol  evidence  Ib  admissible  to  disannul  and  substantially  to  vary 
a  written  agreement ;  the  parol  evidence  in  the  present  ease  totally  annuls  and  sub- 
stantially alters  and  impugns  the  written  agreement.  Indeed  in  some  cases  of  wills  and 
deeds,  where  there  are  two  Johns  named,  or  two  Blackacres  mentioned,  parol  evidence 
may  be  admitted  to  explain  which  John,  or  which  Blackacre,  was  meant  and  intended 
by  the  will  or  deed.  The  rules  of  evidence  are  universally  the  same  in  courts  of  law 
and  courts  of  equity.  Suppose  a  bill  in  equity  was  to  be  brought  by  the  defendant 
to  have  a  specific  performanoe  of  this  agreement,  the  court  would  not  admit  par<d 
evidence. 

You  cannot  depart  from  the  writing,  but  may  aigue  touching  the  operation  thereof. 
If  a  man  agrees  in  writing  to  sell  Blackacre  for  £1,000,  shall  parol  evidence  be  admitted 
that  he  intended  Whiteacre  ahould  also  pass  f  Certainly  it  shall  not  This  appeared 
to  be  a  wilful  trespass  ;  no  license  was  proved  ;  the  aigeement  only  extends  to  taking 
the  hay  of  Boreham  Meadow,  and  mpressio  tmiut  €d  exelusio  aUeriui.  Upon  the  whole 
we  have  not  the  least  doubt  but  that  there  ought  to  be  a  new  triaL  So  per  tatam 
curiam  a  new  trial  was  granted.^ 

"  Contracts  in  writing  are  not  recognized  by  the  common  law  as  a  distinct  form  of 
contract.  Contracts  under  seal  are  necessarily  expressed  in  writing  in  the  form  of  a 
deed.  Contracts  of  record  are  entered  in  writing  upon  the  rolls  of  a  court  of  record. 
Simple  contracts  may  be  made  by  writing ;  but  whether  they  are  so  or  not,  they  are 
described  by  the  general  term  parol  contracts,  importing  only  that  they  are  made  by 
mere  agreement  and  not  by  deed  under  seal.  Accordingly  in  pleading  at  common  law, 
it  was  not  necessary  to  allege  that  a  simple  contract  was  made  in  writing,  although  it 
might  be  required  to  be  so  by  law,  the  writing  being  matter  of  evidence  only.  In 
pleading  in  equity  it  was  different,  and  an  allegation  of  an  agreement  without  stating  it 
to  be  in  writing  was  taken  as  meaning  no  more  than  an  agreement  in  fact,  and  if  it 
was  required  by  law  to  be  in  writing,  the  allegation  might  be  met  by  demurrer  as  in- 
sufficient. ...  It  may  be  observed  that  the  above  use  of  the  word  '  parol '  is  strictly 
technical.  As  applied  to  evidence  it  is  frequently  used  to  mean  oral,  as  distinguished 
from  written  evidence  ;  and  with  reference  to  written  documents  it  is  often  used  to  in- 
clude all  evidence  extrinsic  to  the  writing.  Thus,  a  simple  contract  within  the  Statute 
of  Frauds  is  a  parol  contract  at  common  law ;  nnder  the  statute  parol  or  unwritten  evi« 
dence  is  not  admissible  to  prove  it ;  and  if  it  has  been  reduced  into  writing,  the  contents 
of  the  written  contract  cannot  be  varied  by  parol  or  extrinsic  evidence."  —  Leake,  Dig, 
CoiU,  169.« 

1  As  to  this  case  see  PrsL  Treat*  Evid.  402-408 ;  2  Evans,  Decisions  of  Lord 
Mansfield,  802.  — Ed. 

*  Compare  Ludwig  v.  Bungart,  66  N.  T.  Sup.  61,  68.  —  Ed. 


8BCT.  HL]  KELLOGG  V,   TOMPSON.  827 


KELLOGG  V.  TOMPSON. 
Supreme  Judicial  Court  or  Massachubbtts.    1886. 

{R^xnied  143  Mass,  76.] 

Tort  for  the  conversion  of  a  promissory  note  for  $3,000,  dated  April 
17, 1883,  pa3*able  six  months  after  date  to  the  order  of  William  J.  Wil- 
son, signed  by  Charles  £.  Johnson,  indorsed  by  said  Wilson,  and  by 
Murphy  and  McCarthy,  and  pledged  to  the  plaintiff.  At  the  trial  in 
the  Superior  Court,  before  Knowlton,  J.,  the  jury  returned  a  verdict 
for  the  plaintiff;  and  the  defendant  alleged  exceptions.  The  facts  ap- 
pear in  the  opinion. 

W.  K  L.  DiOavnay^  for  the  defendant    S.  O.  Allen,  for  the  plaintiff. 

Gardner,  J.  On  June  16,  1883,  Wilson  delivered  to  the  defend- 
ant a  promissory  note,  signed  by  him,  for  $425,  which  contained  the 
following :  '^  Collateral  in  Johnson's  note  of  three  thousand  dollars, 
indorsed  by  Murphy  and  McCarthy.'*  After  this  note  was  put  in  evi- 
dence, the  plaintiff  was  permitted,  under  the  defendant's  objection,  to 
show,  by  the  testimony  of  Wilson,  that,  In  the  loan  of  $400  by  the  de- 
fendant to  Wilson,  which  was  represented  by  the  note  of  $425,  nothing 
was  said  about  the  Johnson  note ;  and  that  Wilson  did  not  know  that 
it  was  mentioned  as  collateral  in  any  note  he  had  given  the  defendant. 
The  court  admitted  the  evidence,  and  ruled  that  it  '<  could  not  be  re- 
ceived to  affect  the  right  of  either  party  under  the  note  and  contract  of 
June  16." 

The  parties  to  the  suit  were  not  the  parties  to  the  note  and  contract 
The  rule  which  excludes  parol  testimony  for  the  purpose  of  varying  or 
contradicting  a  written  contract  is  confined  to  the  parties  to  the  con- 
tract, or  their  privies,  and  does  not  prevent  strangers  thereto  from  in- 
troducing such  evidence.  1  Greenl.  Ev.  s.  279 ;  McMaster  v.  Ins.  Co. 
ofNoHh  America^  65  N.  Y.  222 ;  Edgerly  v.  EmerB(m^  23  N.  H.  555 ; 
Sadger  v.  Jones^  12  Pick.  371.  The  plaintiff  was  not  a  party  to  the 
note  and  contract  between  Wilson  and  the  defendant,  and  was  therefore 
not  bound  by  it.  If  it  speaks  falsely^  or  fails  to  speak  the  whole  truth, 
he  is  not  to  blame,  and  can  show  the  truth,  even  by  the  testimony  of 
one  of  the  parties  who  is  legally  bound  by  its  terms.  We  think  that 
the  evidence  was  properly  admitted.  •  •  .        SxcepHons  overruled} 

1  See  Katl  Boilder  v.  QycL  Co.,  49  Minn.  125 ;  Brown  «.  Marklmd,  16  Utal^ 
8Mi  — £d. 
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BRADY  V.  NALLT. 
New  Yobk  Coubt  of  Appeals.    1806L 
[R^fwrted  151  N.  Y.  358.] 

•  •  •  The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

cTl  Newton  Fiero,  for  appellant 

C  N,  Bovee^  Jr.^  and  J,  McO.  Ooodale^  for  respondent 

Vann,  J.  ...  In  order  to  fully  establish  his  counterclaim,  it  was 
necessary  for  the  defendant  to  show  that  something  was  due  upon  said 
contract  for  the  partial  performance  thereof,  as  he  had  not  fully  per- 
formed it  when  this  action  was  brought  As  the  instrument  appeared, 
upon  inspection,  to  be  a  complete  contract,  embracing  all  the  particu- 
lars necessary  to  make  a  perfect  agreement,  and  designed  to  express 
the  whole  arrangement  between  the  parties,  it  was  presumed  to  em- 
brace the  entire  contract,  which,  on  its  face,  was  indivisible  as  to  the 
time  of  payment  Thomas  v.  ScuU^  127  N.  Y.  133,  138.  Still,  the 
defendant  had  been  permitted  to  show,  without  objection,  that  before 
this  agreement  was  signed  James  Brady  promised,  both  for  himself 
and  the  plaintiff,  to  pay  the  defendant  according  to  the  amount  of  work 
done  and  as  payments  were  received  from  the  school  board.  When 
this  evidence  was  received  it  had  not  appeared  that  there  was  a  written 
contract,  yet  no  motion  was  made  to  strike  it  out  after  that  contract 
had  been  read  in  evidence.  ... 

We  think  that  the  plaintiff  waived  his  right  to  objeet  to  the  con- 
sideration of  that  testimony  by  failing  to  make  objection  when  it  was 
received  and  by  neither  moving  to  strike  it  out,  nor  directly  challenging 
its  effect  in  any  way.  If  he  desired  the  referee  to  disregard  it,  it  was 
his  duty  to  say  so  before  the  close  of  the  trial.  If  he  wished  to  have  it 
out  of  the  case,  he  should  have  made  a  motion  to  that  effect  He  could 
not  expect  the  coui%  of  its  own  motion,  to  refuse  to  consider  testimony 
which  he  did  not  see  fit  to  object  to  when  it  was  received  and  which  he 
allowed  to  remain  as  evidence,  without  protest  or  qnestion.  Bj'  failing 
to  take  the  position  during  the  trial  that  it  was  not  legal  evidence,  and, 
hence,  that  it  should  be  disregarded,  he  impliedly  consented  that  it 
should  be  considered  and  acted  upon  by  the  referee,  who,  indeed,  had  no 
right  to  refuse  consideration  to  anything  that  the  parties  had  spread 
before  him  as  evidence  to  guide  him  in  passing  upon  their  rights. 

It  is,  however,  insisted  that  in  view  of  the  conclusive  nature  of  the 
presumption  that  the  written  agreement  embraced  the  entire  contract 
between  the  parties,  the  parol  evidence,  although  received  by  consent, 
cannot  overcome  that  presumption.  The  answer  to  this  position  is 
that  the  parties  may,  by  agreement,  express  or  implied,  accept  oral 
testimony  instead  of  the  presumption  ordinarily  arising  fh>m  written 
evidence.    They  have  the  right  to  make  a  rule  of  evidence  for  their  own 


SECT,  m.]  BBADT  1^.  NALLT.  829 

case,  and  they  are  presamcd  to  have  done  so  when  testimony,  otherwise 
incompetent,  is  received  without  objection  and  without  an}*  effort  to  have 
it  stricken  from  the  minutes,  or  disregarded  by  the  trial  court.  They 
may  waive  the  rules  established  by  the  courts  to  govern  the  admission 
of  evidence,  the  same  as  they  may  waive  the  rule  established  by  the 
legislature,  that  certain  contracts  must  be  in  writing,  and  a  waiver  may 
be  inferred  from  the  failure  of  the  party,  for  whose  benefit  the  rule 
was  made,  to  object  in  due  season,  or  in  some  way  to  insist  upon  com- 
pliance with  the  law.  Sherman  v.  McKeon^  88  N.  Y.  266-274 ;  Vose 
V.  Cockcrofty  U  N.  Y.  415 ;  HUton  v.  Fonda^  86  N.  Y.  339.  The 
general  rule  upon  the  subject  was  so  clearly  and  comprehensively 
stated  by  Judge  Earl  in  a  recent  case  that  his  remarks,  although 
often  quoted  in  our  reports,  may  properly  be  repeated  here :  '^  Parties 
by  their  stipulations  may  in  many  ways  make  the  law  for  any  legal 
proceeding  to  which  they  are  parties,  which  not  only  binds  them,  but 
which  the  courts  are  bound  to  enforce.  They  may  stipulate  away 
statutory  and  even  constitutional  rights.  They  may  stipulate  for 
shorter  limitations  of  time  for  bringing  actions  for  the  breach  of 
contracts  than  are  prescribed  by  the  statutes,  such  limitations  being 
frequently  found  in  insurance  policies.  They  ma}'  stipulate  that  the 
decision  of  a  court  shall  be  final,  and  thus  waive  the  right  of  appeal ; 
and  all  such  stipulations  not  unreasonable,  not  against  good  morals 
or  sound  public  policj',  have  been  and  will  be  enforced  ;  and,  gener- 
all}',  all  stipulations  made  hy  parties  for  the  government  of  their  con- 
duct, or  the  control  of  their  rights,  in  the  trial  of  a  cause,  or  the  conduct 
of  a  litigation,  are  enforced  hy  the  courts."  Jn  the  matter  of  the  New 
York,  Lackawanna^  A  Western  R.  R.  Co.,  98  N.  Y.  447,  453.  The 
plaintiff  was  entitled  to  the  benefit  of  the  rule  that  evidence  of  what 
was  said  between  the  parties  to  a  valid  instrument  in  writing,  either 
prior  to  or  at  the  time  of  its  execution,  cannot  be  received  to  contradict 
or  vary  its  terms.  TTiomas  v.  ScuU,  auprcL  It  was  not  unreasonable 
or  against  good  morals  or  sound  public  policy  that  he  should  waive 
that  rule  if  he  saw  fit  to  do  so.  We  think  that  by  the  course  pursued 
upon  the  trial  he  is  conclusively  presumed  to  have  waived  it,  and  that*" 
after  the  trial  had  closed  and  the  case  had  been  decided  against  him 
he  could  not  invoke  the  rule  in  order  to  secure  a  reversal  of  the  judg- 
ment. Sterrit  v.  First  National  Bank  of  Buffalo,  1 22  N.  Y.  659,  662. 
We  find  no  error  in  the  record  before  us  that  justifies  the  action  of  the 
General  Term,  and  its  order  should,  therefore,  be  reversed,  and  the 
judgment  entered  upon  the  report  of  the  referee  aflSrmed,  with  costs. 
All  concur,  except  Babtlett,  J.,  not  voting. 

Judgment  reversed.^ 

1  Compan  Black  v.  Batchelder,  120  Mass.  171 ;  Prel.  Treat.  Evid.  585.  —  Ed. 
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Allbn  V.  Pink,  4  M.  &  W.  140  (1838).  AssompBit.  ..•  It  ap- 
peared that  in  the  month  of  April  last  the  plaintiff  treated  for  the 
purchase  of  the  horse  in  question,  at  Aldridge's  repoeitorj,  when  the 
defendant  said  that  if  he  did  not  work  well,  and  go  quietly  iujapare 
harness,  the  plaintiff  was  to  send  him  back,  and  he  should  have 
his  money  returned.  The  plaintiff,  after  some  further  conversation, 
bought  him  for  £7  2s.  6dL,  which  sum  he  paid  the  defendant  shortly 
afterwards  at  a  public  house,  and  then  received  from  him  the  following 
memorandum :  — 

*^  Bought  of  G.  Fink,  a  horse  for  the  sum  of  £7  2«.  6^ 

**  G.  Pink/' 

On  patting  him  into  harness,  the  plaintiff  found  that  the  horse  was 
vicious  and  unruly,  and  accordingly  sent  him  back  to  the  defendant ; 
and  having  demanded  his  money  again,  which  was  refused,  he  brought 
this  action  to  recover  it  A  verdict  having  been  found  for  the  plaintiff, 
under  the  direction  of  the  learned  seijeant,  for  £7  28.  6<£., 

JSj/les  obtained  a  rule  nisi  for  a  new  trial. 

Gumey  showed  cause.    Bylesy  contra. 

Lord  Abinqer,  C.  B.  ...  As  to  the  other  points,  the  general  princi- 
ple stated  by  Mr.  Byles  is  quite  true,  that  if  there  has  been  a  parol 
agreement,  which  is  afterwards  reduced  by  the  parties  into  writing,  that 
writing  alone  must  be  looked  to  to  asceilain  the  terms  of  the  contract ; 
but  the  principle  does  not  apply  here ;  there  was  no  evidence  of  any 
agreement  by  the  plaintiff  that  the  whole  contract  should  be  reduced 
into  writing  by  the  defendant ;  the  contract  is  first  concluded  by  parol, 
and  afterwards  the  paper  is  drawn  up,  which  appears  to  have  been 
meant  merely  as  a  memorandum  of  the  transaction,  or  an  informal 
receipt  for  ^e  money,  not  as  containing  the  terms  of  the  contract 
itself. 


PYM  V.   CAMPBELL, 
Queen's  Bench.    1856. 

[Rejunied  BE.i-B,  370.] 

First  count.  The  defendants  agreed  to  purchase  of  the  plaintiff, 
for  £dOO,  three  eighth  parts  of  the  benefits  to  accrue  from  an  inven- 
tion of  plaintiff's.  General  averments  of  readiness  to  convey,  and 
tender  of  a  conveyance  of  the  three-eighths.  Breach :  that  defendants 
refused  to  accept  them.  Counts  for  shares  in  inventions  bargained 
and  sold,  and  on  accounts  stated.  Pleas.  1st,  to  first  count:  That 
defendants  did  not  agree.  9tb,  to  the  other  counts :  Never  indebted. 
It  is  not  necessary  to  notice  the  other  seven  pleas. 

On  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  sittings  at  Guild- 
hall after  last' Hilary  Term,  the  plaintiff  was  called  as  a  witness.    He 
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produced  and  gave  in  evidence  a  paper  of  which  the  following  is  a 
copy  : — *'£500  for  a  qaarter  share.  £800  for  one  eighth,  and  £50 
to  be  paid  to  Mr.  Sadler.  No  other  shares  to  be  sold  without  mutual 
consent  for  three  months.  London,  17th  January,  1854.  One  eighth. 
R.  J.  R.  Campbell.  John  Pym.  One  eighth.  J.  T.  Mackenzie. 
One  eighth.  R.  P.  Prilchard.  With  reference  to  the  above  agree- 
ment and  in  consideration  of  the  sum  of  five  pounds  paid  me,  I 
engage,  within  two  days  from  this  date,  to  execute  the  legal  docu- 
ments to  the  satisfaction  of  your  solicitors  to  complete  your  title 
to  the  respective  interests  against  your  names  in  my  Crushing, 
Washing,  and  Amalgamating  Machine.  London,  17  January,  1854. 
John  Pym."  He  gave  evidence  that  he  was  inventor  of  a  machine 
which  he  wished  to  sell  through  the  instrumentality  of  one  Sadler, 
who  had  introduced  the  defendants  to  him;  that,  after  some  nego- 
tiations, the  defendant  Campbell  drew  out  the  above  paper,  which 
both  plaintiff  and  defendants  then  signed,  and  which  plaintiff  took 
away. 

The  defendants  gave  evidence  that,  in  the  course  of  the  negotia- 
tions with  the  plaintiff,  they  had  got  so  far  as  to  agree  on  the  price  at 
which  the  invention  should  be  purchased  if  bought  at  all,  and  had 
appointed  a  meeting  at  which  the  plaintiff  was  to  explain  his  inven- 
tion to  two  engineers  appointed  by  the  defendants,  when,  if  they 
approved,  the  machine  should  be  bought.  At  the  appointed  time 
the  defendants  and  two  engineers  of  the  names  of  Fergusson  and 
Abernethie  attended;  but  the  plaintiff  did  not  come;  and  the  engi- 
neers went  away.  Shortly  after  they  were  gone  the  plaintiff  arrived. 
Fergasson  was  found,  and  expressed  a  favorable  opinion;  but  Aber- 
nethie could  not  then  be  found.  It  was  then  proposed  that,  as  the 
parties  were  all  present,  and  might  find  it  troublesome  to  meet  again, 
an  agreement  should  be  then  drawn  up  and  signed,  which,  if  Aber* 
nethie  approved  of  the  invention,  should  be  the  agreement,  but,  if 
Abernethie  did  not  approve,  should  not  be  one.  Abernethie  did  not 
approve  of  the  invention  when  he  saw  it;  and  the  defendants  con- 
tended that  thero  was  no  bargain. 

The  Lord  Chief  Justice  told  the  jury  that,  if  they  were  satisfied 
that,  before  the  paper  was  signed,  it  was  agreed  amongst  them  all 
that  it  should  not  operate  as  an  agreement  until  Abernethie  approved 
of  the  invention,  they  should  find  for  the  defendant  on  the  pleas  deny- 
ing the  agreement.     Verdict  for  the  defendants. 

TAomo^t  Serjt.,  in  the  ensuing  term,  obtained  a  rule  nisi  for  a 
new  trial  on  the  ground  of  misdirection.  Watson  and  Manisty  now 
showed  cause.    Thamasy  Serjt.,  and  J.H»  Hodgson^  contra. 

Erle,  J.  I  think  that  this  rule  ought  to  be  discharged.  The  point 
made  is  that  this  is  a  written  agreement,  absolute  on  the  face  of  it, 
and  that  evidence  was  admitted  to  show  it  was  conditional ;  and  if 
that  had  been  so  it  would  have  been  wrong.  But  I  am  of  opinion 
that  the  evidence  showed  that  in  fact  there  was  never  any  agreement 
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at  all.  The  production  of  a  paper  purporting  to  be  an  agreement  by 
a  party,  with  his  signature  attached,  affords  a  strong  presumption 
that  it  is  his  written  agreement;  and,  if  in  fact  he  did  sign  the  paper 
animo  contrahendi^  the  terms  contained  in  it  are  conclusiye,  and  can- 
not be  varied  by  parol  evidence;  but  in  the  present  case  the  defence 
begins  one  step  earlier;  the  parties  met  and  expressly  stated  to  each 
other  that,  though  for  convenience  they  would  then  sign  the  memo- 
randum of  the  terms,  yet  they  were  not  to  sign  it  as  an  agreement 
until  Abernethie  was  consulted.  I  grant  the  risk  that  such  a  defence 
may  be  set  up  without  ground ;  and  I  agi'ee  that  a  jury  should  there- 
fore always  look  on  such  a  defence  with  suspicion;  but,  if  it  be 
proved  that  in  fact  the  paper  was  signed  with  the  express  intention 
that  it  should  not  be  an  agreement,  the  other  party  cannot  fix  it  as 
an  agreement  upon  those  so  signing.  The  distinction  in  point  of 
law  is  that  evidence  to  vary  the  terms  of  an  agreement  in  writing  is 
not  admissible,  but  evidence  to  show  that  there  is  not  an  agreement 
at  all  is  admissible. 

Crompton,  J.  I  also  think  that  the  point  in  this  case  was  properly 
left  to  the  jury.  If  the  parties  had  come  to  an  agreement,  though 
subject  to  a  condition  not  shown  in  the  agreement,  they  could  not 
show  the  condition,  because  the  agreement  on  the  face  of  the  writing 
would  have  been  absolute,  and  could  not  be  varied;  but  the  finding 
of  the  jury  is  that  this  paper  was  signed  on  the  terms  that  it  was  to 
be  an  agreement  if  Abernethie  approved  of  the  invention,  not  other- 
wise. I  know  of  no  rule  of  law  to  estop  parties  from  showing  that 
a  paper,  purporting  to  be  a  signed  agreement,  was  in  fact  signed  by 
mistake,  or  that  it  was  signed  on  the  terms  that  it  should  not  be  an 
agreement  till  money  was  paid,  or  something  else  done.  When  the 
instrument  is  under  seal  it  cannot  be  a  deed  until  there  is  a  delivery; 
and  when  there  is  a  delivery  that  estops  the  pailies  to  the  deed,  that 
is  a  technical  reason  why  a  deed  cannot  be  delivered  as  an  escrow  to 
the  other  party.  ^  But  parol  contracts,  whether  by  word  of  mouth  or 
in  writing,  do  not  estop.  There  is  no  distinction  between  them, 
except  that  where  there  is  a  writing  it  is  the  record  of  the  contract. 
The  decision  in  Davis  v.  JoneSj  17  Com.  B.  625,  is,  I  think,  sound 
law,  and  proceeds  on  a  just  distinction;  the  parties  may  not  vary 
a  written  agreement ;  but  they  may  show  that  they  never  came  to  an 
agreement  at  all,  and  that  the  signed  paper  was  never  intended  to  be 
the  record  of  the  terms  of  the  agreement;  for  they  never  had  agree- 
ing minds.  Evidence  to  show  that  does  not  vary  an  agreement,  and 
is  admissible. 

Lord  Campbell,  C.  J.  I  agree.  No  addition  to  or  variation  from 
the  terms  of  a  written  contract  can  be  made  by  parol;  but  in  this 
case  the  defence  was  that  there  never  was  any  agreement  entered  into. 
Evidence  to  that  effect  was  admissible;  and  the  evidence  given  in  this 

I  But  compare  Blewitt  v,  Boorom,  142  K.  T«  S67.  —  Ed. 
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ease  was  overwhelming.  It  was  proved  in  the  most  satisfactory 
manner  that  before  the  paper  was  signed  it  was  explained  to  the 
plaintiff  that  the  defendants  did  not  intend  the  paper  to  be  an  agree- 
ment till  Abemethie  had  been  consulted,  and  found  to  approve  of 
the  invention;  and  that  the  paper  was  signed  before  he  was  seen  only 
because  it  was  not  convenient  to  the  defendants  to  remain.  The 
plaintiff  assented  to  this,  and  received  the  writing  on  those  terms. 
That  being  proved,  there  was  no  agreement 

(WiOHTMAN,  J.,  not  having  heard  the  whole  argument,  gave  no 
opinion.)  Rule  discharged^ 


OILMAN  V.  GROSS. 
Supreme  Court  of  Wisconsin.    1897. 

[Repwted  97  Wis,  224.<] 

This  is  an  action  by  the  assignee,  for  the  benefit  of  its  creditors, 
of  an  insolvent  corporation,  the  Reliance  Wire  &  Iron  Works,  to  col- 
lect from  the  defendant  $1,000,  the  amount  of  an  alleged  unpaid  stock 
subscription  for  ten  shares  of  the  stock  of  the  corporation.  The  de- 
fendant, at  the  solicitation  of  the  president  of  the  corporation,  signed 
a  written  subscription  for  shares  of  its  capital  stock  to  the  amount 
of  $1,000,  with  the  express  understanding  and  agreement  that  such 
subscription  was  not  to  be  binding  on  the  defendant  until  nor  unless 
ten  stock  subscriptions  of  $1,000  each  had  been  obtained.  The  sub- 
scription was  not  delivered  to  the  corporation,  but  was  left  in  the 
custody  of  the  part}*  soliciting  subscriptions  for  tlie  purpose  of  obtain- 
ing further  subscriptions,  and  was  not  to  be  delivered  to  the  corpora- 
tion until  at  least  ten  subscriptions  of  $1,000  each  should  have  been 
obtained;  Such  ten  subscriptions  were  not  obtained,  and  the  sub- 
scription paper  was  not  delivered  to  the  corporation,  but  was  kept 
among  the  private  papers  of  its  president,  who  had  solicited  the  sub- 
scriptions. Yet  the  defendant  was  charged,  upon  the  books  of  the 
corporation,  with  $1,000  for  stock  subscription,  and  an  entry  made 
on  the  stock  book  of  stock  issued  to  him,  though  none  was  in  fact 
issued  to  him,  and  he  was  ignorant  of  these  entries.  .  .  • 

For  the  appellant  there  was  a  brief  by  Wxnkler<i  Flanders^  Smith, 
Bottum  &  Vilas,  and  oral  argument  by  F.  C.  Winkler. 

For  the  respondent,  Nathaniel  S.  Robinson  argued,  among  other 
things,  that  parol  evidence  was  inadmissible  to  show  a  condition  as 
to  the  delivery  of  the  subscription. 

1  See  Davis  v.  Jones,  17  C.  B.  625 ;  Wallis  v.  Littell,  11  C.  B.  N.  8.  869 ;  Reynolds 
V.  Robinson,  110  N.  Y.  654  ;  Baird  v.  Balrd,  145  N.  Y.  659  ;  Ghnrch  v.  Case,  110  Mich. 
621  ;  Tug  Biver  Co.  v.  Brigel,  86  Fed.  Rep.  818,  823-824 ;  Cleveland  Co.  v.  Donning, 
115  Mich.  238;  Harlburt  v.  Dasenbeiy,  57  Pac  Bep.  860  (Col.  1899).  — Ed. 

&  The  statement  of  facts  is  shortened 
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Newman,  J.  First  is  the  qaestion  whether  the  oral  testimony  to 
show  the  condition  on  which  the  subscription  was  to  be  delivered  and 
to  become  operative  was  competent  to  be  received  and  have  effect 
The  evidence  shows  without  dispute  that  it  was  the  agreement  that 
the  subscription  was  not  to  be  delivered  to  the  corporation,  or  to  be 
deemed  a  subscription  at  all,  until  a  certain  number  of  persons  had  sub- 
scribed to  it,  and  that  such  others  did  not  subscribe*  This  establishes 
clearly  and  be3*ond  dispute  that  the  subscription  did  not  become  opera- 
tive and  binding  upon  the  defendant.  But  it  is  said  that  this  evidence 
was  inadmissible  and  incompetent  for  the  purpose,  because  its  effect 
was  to  vary  the  terms  of  the  writing.  This  position  is  untenable,  both 
in  reason  and  on  authority.  In  the  proof  of  a  contract  are  two  ele- 
ments, —  whether  an  agreement  was  made,  and  its  terms.  Whether 
tbe  parties  consummated  an  agreement  is,  in  general,  subject  for  proof 
and  refutation  by  oral  testimony.  It  must  be  so  in  the  nature  of  the 
subject  itself.  The  delivery  or  non-delivery  of  such  a  writing  is  a  sig- 
nificant fact  as  bearing  on  this  question  of  a  completed  contract. 
Generally,  such  promises  do  not  become  operative,  as  contracts,  before 
delivery.  The  fact  of  delivery  or  non-delivery  is  ordinarily  almost 
incapable  of  proof  except  by  oral  testimony.  If  it  is  wrongly  delivered, 
contrary  to  the  agreement  of  the  parties,  such  delivery  has  no  effect 
to  make  it  become  operative  and  binding.  So,  the  question  whether 
it  was  delivered  in  fact,  contrary  to  the  agreement  on  that  behalf,  is 
alwa^^s  necessarily  open  to  question  on  parol  testimony.  This  in  no 
degree  infringes  upon  the  rule  that  the  writing  is  the  exclusive  evi« 
dence  of  the  terms  of  the  contract.    This  is  elementary.^  •  •  • 


In  Trukbttll  v.  O'Haba,  71  Conn.  172  (1898),  in  an  action  on  a  prom- 
issory note,  the  court  (Torrance,  J.)  said:  '^  This  objection  proceeds 
upon  the  assumption  that  the  note  in  suit,  when  handed  to  the  plaintiff, 
became  a  binding  contract,  and  that  the  defendant  was  seeking  to  show 
that  the  absolute  promise  contained  in  it  was  in  fact  a  conditional  prom- 
ise. On  this  assumption  the  objection  was  well  taken ;  for,  to  state 
this  matter  in  the  ordinary  way,  the  law  will  not  permit  you  to  prove  by 
parol  evidence,  for  the  purpose  of  contradicting  or  var}ing  the  terms  of 
a  binding  written  instrument  sued  upon,  that  an  absolute  promise  con- 
tained in  it  was,  and  was  intended  to  be,  in  fact  a  conditional  one.  In 
such  a  case  it  is  perhaps  more  correct  to  say  that  the  law  does  not  per^ 
mit  the  defendant  to  avail  himself  of  such  a  defence  to  the  writing  sued 
upon,  and  therefore  excludes  evidence  of  such  defence  as  of  no  im- 

1  Compare  Beard  v.  Boylan,  59  Conn.  181.  —  Ed. 

See  the  instmctire  observations  of  Sir  J.  P.  Wilde  in  Guardhonse  v.  Blackbnm, 
infra,  839,  ending  with  the  remark :  *'  The  tmth  is  that  the  roles  ezdnding  parol 
evidence  have  no  place  in  any  inqniry  in  which  the  conrt  has  not  got  before  it  some 
ascertained  paper  heyond  question  binding  and  of  full  effect"  In  will  cases  the  ezist« 
ence  of  a  separate  conrt  of  pxx)bate  compels  attention  to  very  important  discziminations 
that  are  often  overlooked  in  cases  relating  to  other  documents.  —  Ed. 
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portancc,  rather  than  to  sa}*  that  such  a  defence  cannot  be  proved  b}' 
parol  evidence. 

"  On  the  other  band,  if  the  averments  in  the  thiixl  defence  were  snch 
as  to  justify  the  defendant  in  making  the  claim  that  the  paper  which 
such  defence  calls  a  note,  never  was  a  binding  contract  at  all,  but  was 
delivered  on  condition  that  it  should  not  become  a  binding  contract 
until  he  became  satisfied  that  the  horse  was  what  it  was  warranted  to 
be,  or  until  a  reasonable  time  for  him,  if  dissatisfied,  to  return  it,  had 
elapsed  without  any  such  return,  then  evidence  in  sup|K>rt  of  such  claim 
was  properly  admissible.  It  would  go  to  show,  not  a  parol  agreement 
that  an  absolute  promise  contained  in  a  binding  note  was  in  fact  a  con- 
ditional one,  but  that  the  note  sued  n|K>n  was  delivered  upon  certain 
conditions  which  had  not  been  fulfilled,  and  so  it  never  became  opera- 
tive as  a  note,  —  its  obligation  never  commenced.  These  facts,  if  true, 
constitute  a  complete  bar  to  an  action  upon  the  note,  for  they  show  that 
it  never  became  a  promissory  note  binding  upon  the  defendant  The 
parol  evidence  objected  to,  in  this  view  of  the  case,  did  not  contradict 
nor  vary  the  terms  of  the  note  in  suit ;  it  merely  went  to  show  that 
although  the  note  sued  upon  was  in  form  a  complete  note,  and  had  been 
delivered  to  the  plaintlQ',  nevertheless  as  the  delivery  was  conditional, 
the  note  never  became  binding  upon  the  defendant.  Such  a  defence  is 
always  available  to  the  defendant  in  a  case  like  this,  and  he  is  at  lib- 
erty to  prove  it  b^-  parol  evidence.  In  such  cases  the  so-called  ^  parol 
evidence  rule/  invoked  by  the  plaintiff,  has  no  application. 

^^  ^  The  manual  delivery  of  an  instrument  may  always  be  proved  to 
have  been  on  a  condition  ...  to  avoid  its  effect.  This  is  not  to  show 
any  modification  or  alteration  of  the  wiitten  agreement,  but  that  it 
never  became  operative  ana  that  its  obligation  never  commenced.' 
Wilson  V.  Powers^  131  Mass.  539,  540.  <  Parol  evidence  is  admissible 
to  show  that  a  written  paper  which,  in  form,  is  a  complete  contract,  of 
which  there  has  been  a  manual  tradition,  was,  nevertheless,  not  to  be- 
come a  binding  contract  until  the  performance  of  some  condition  pi*e- 
cedent  resting  in  parol.'  Iteynold9  v.  Robinson^  110  N.  Y.  654.  'The 
distinction  in  point  of  law  is  that  evidence  to  vary  the  terms  of  an 
agreement  in  writing  is  not  admissible,  but  evidence  to  show  that  there 
IS  not  an  agreement  at  all  is  admissible.*  Erie,  J.,  in  Pym  v.  Camp- 
heU,  6  E.  &  B.  370,  373. 

'*  In  cases  of  this  kind,  the  condition  or  conditions  upon  which  the 
writing  is  to  become  obligator}',  are  not  part  of  the  writing,  but  only ! 
the  terms  upon  which  it  is  or  is  not  to  take  effect.  t 

^^  In  our  own  State  the  law  is  well  settled  that  the  delivery  of  a  note 
may  be  conditional,  as  to  be  operative  only  upon  the  occurrence  of  a 
certain  event ;  that  in  such  case  there  is  no  complete,  binding  delivery 
until  the  condition  is  fulfilled ;  and  that  parol  evidence  of  snch  con- 
ditional delivery  is  admissible.  Couch  v.  Meeker^  2  Conn.  302 ; 
McFarlamd  v.  SHcm^  54  id.  250;  Young  v.  Newark  Fire  Ins,  Co.^ 
59  id.  41.    To  the  same  effect  are  the  following  cases:  Eastman y. 
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Shawy  66  N.  Y.  522 ;  Benton  v.  Martin^  52  id.  670,  674 ;  BeaU  v. 
Poole,  27  Md.  645 ;  Leppoc  v.  Nat.  Union  Banky  82  id.  186  ;  Whit- 
ford  V.  Laidler,  94  N.  Y.  145 ;  Bis$efiger  v.  Ouiteman  Bros.  A  Co,^ 
6  Heisk.  277 ;  Westman  v.  Krunmeide,  80  Minn.  818.''  ^ 


GUARDHOUSE  ei  (A.  v.  BLACKBURN  ^  al 
Court  of  Probate.    1866. 
[Reported  L,  R.\  P^f-  D.  109.] 

The  defendants  in  this  ease  were  the  execntors  under  the  will  and 
codicil  of  Mrs.  Hannah  Jameson,  late  of  Netherton,  in  Cumberland, 
who  died  on  the  29th  of  August,  1863.  The  plaintiffs  were  the  residu- 
ary legatees  named  in  her  will.  The  will  was  dated  the  80th  of  May, 
1851,  and  the  codicil  the  18th  of  April,  1852,  and  both  were  proved  in 
common  form  by  the  defendants,  in  October,  1863.  The  probate  had 
since  been  called  in  by  the  plaintiffs,  and  the  will  and  codicil  were  pro- 
pounded by  the  defendants  in  the  ordinary  declaration. 

B}'  the  will  the  testatrix  disposed  of  three  different  estates,  called 
Folds,  Scales,  and  Stainton;  the  estate  of  Scales  she  charged  with 
legacies  to  the  amount  of  £500,  and  that  of  Stainton  with  eight  legacies 
of  the  amount  of  £100  each.  She  duly  executed  a  codicil  to  her  will 
in  the  following  terms :  — 

^*  This  is  a  codicil  to  the  will  of  me  Hannah  Jameson,  of,  etc.,  which 
will  bears  date  the  30th  day  of  May,  1851.  I  revoke  the  bequest  of 
£100  therein  made  to  my  nephew,  Edward  Bkckburn,  and  in  lieu 
thereof  I  give  him  £200.  I  give  and  bequeath  the  legacy  or  sum  of 
six  hundred  pounds,  equalh',  unto,  between,  and  amongst  the  therein 
named  Samuel  Jameson,  John  Jameson,  Dorothy  Smith,  Margaret 
Armstrong,  Jane  Jameson,  and  Mary  Ann  Jameson;  the  said  Jane 
Jameson  and  Mar}*  Ann  Jameson  taking  one-ftfth  share  only,  upon  the 
same  conditions,  and  under  the  same  limitations  in  all  respects  as  I 
have  in  my  said  will  devised  my  estate  of  Folds  in  their  favor.  I 
release  and  discharge  my  said  estate  from  the  payment  of  the  legacies 
therein  given  to  my  executors,  and  I  direct  all  the  legacies  therein  and 
herein  given  (and  not  revoked)  to  be  paid  out  of  my  personal  estate. 
In  all  other  respects  I  ratify  my  said  will.  In  witness  whereof,  I  have 
hereunto  set  my  hand,  this  18th  day  of  April,  1852.    Hannah  Jameson." 

The  plaintiffs  admitted  the  due  execution  of  the  will  and  codicil,  and 
the  only  question  raised  bj'  them  was  as  to  whether  the  words  ^'  therein 
and,"  at  the  end  of  the  codicil,  were  entitled  to  probate.  By  their  plea 
they  denied  that  the  codicil,  as  executed,  expressed  the  wishes  and 

1  Aud  80  Price  v.  Hadson,  125  111.  284  ;  Curry  v,  Colbnin,  09  Wis.  819.  Compare 
Byan  v,  Cooke,  72  111.  802.  —  Ed. 
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intentions  of  the  deceased;  and  alleged  that  she,  having  a  mind  to 
alter  licr  will,  sent  for  William  Carrick,  her  solicitor,  and  gave  him 
instructions  for  a  codicil,  which  he  reduced  into  writing,  and  which  in- 
structions were  pleaded ;  which,  after  giving  and  revoking  the  legacies 
mentioned  in  the  codicil  as  executed,  concluded,  '^  And  I  charge  all  the 
said  legacies  on  my  personal  estate."  That  the  said  William  Carrick, 
intending  to  prepare  the  said  codicil  for  execution,  and  to  make  a  few 
verbal  alterations  onl}*,  wrote  out  the  paper  propounded,  but  that  he 
inadveitently,  or  by  mistake,  and  without  any  instructions  whatever  to 
that  effect  from  the  deceased,  wrote  the  words,  ^' And  I  direct  all  the 
legacies  therein  and  herein  given  (and  not  revoked)  to  be  paid  out  of 
my  personal  estate,"  in  lieu  of  ^^  and  I  charge  all  the  said  legacies  on 
my  personal  estate."  That  the  effect  of  the  said  words,  *<  therein 
and,"  which  had  the  effect  of  discharging  the  estate  of  Scales  of  legacies 
to  the  amount  of  £500,  and  the  estate  of  Stainton  of  the  payment  of 
legacies  to  the  amount  of  £800,  was  not  observed  by  the  said  William 
Carrick,  nor  by  the  deceased,  when  she  executed  the  codicil,  and  that 
the  said  paper  writing,  containing  the  words  *'  therein  and,"  was  not 
the  codicil  of  the  said  deceased. 

William  Carrick  said  in  examination :  He  took  the  instructions  from 
the  testatrix  by  word  of  mouth,  at  her  residence,  and  wrote  them  down 
in  her  presence  on  the  draft.  The  drafb  was  intended  to  be  copied  for 
execution.  From  the  draft  he  prepared  in  her  presence  a  copy  for  exe- 
cution for  her,  varying  in  a  few  particulars,  from  the  draft,  but  not  in 
substance,  until  he  came  to  the  woi*ds  in  dispute.  He  read  over  the 
draft  to  her,  and  asked  if  it  was  as  she  intended  it.  She  expressed 
herself  satisfied  with  it.  He  read  the  copy  over  to  her,  so  that  she 
could  understand  it.  She  said  nothing,  but  proceeded  to  execute  it 
He  retained  the  codicil  in  his  custody  until  the  deceased's  death.  She 
gave  him  no  instructions  to  discharge  the  real  estates  of  Scales  and 
Stainton  from  the  legacies  of  £1,300 ;  and  he  had  no  instructions  from 
her  to  insert  the  words  'therein  and."  He  inserted  them  b}*  inadver- 
tence. Her  attention  was  not  particularly  directed  to  them,  and  his 
attention  was  first  directed  to  them  after  her  death. 

Our.  adv,  vidL 

Dr.  J)eane^  Q.  C.  (Dr.  Tristram  with  him),  for  the  defendants. 
Dr.  Spinka  (Mouiiaey  with  him),  for  the  plaintiffs. 

SiB  J.  P.  Wilde.  The  plaintiffs  have  cited  the  defendants  to  bring 
in  the  probate  of  the  will  and  codicil  of  Mrs.  Hannah  Jameson,  that  it 
may  be  cancelled.  The  defendants  have  propounded  tiicse  papers  for 
probate;  and  the  plaintiffs  contend  that  the  words  *^  therein  and" 
ought  to  be  expunged  from  the  codicil  before  probate  is  granted  thereof. 

The  effect  of  these  woixls,  which  undoubtedly  appear  in  the  codicil, 
and  were  there,  it  is  admitted,  when  it  was  executed,  is  to  dischai^e 
certain  portions  of  the  real  estate  from  pecuniary  legacies  of  consider- 
able amount,  with  which  they  were  charged  bj*  the  will.  The  ground 
upon  which  the  court  is  asked  to  expunge  them  is,  that  they  were 
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inserted  by  the  attorney  who  drew  the  codicil  by  mistake,  and  withoat 
instructions.  This  is  proved  to  be  the  fact  (if  the  evidence  is  admissi- 
ble, and  can  be  relied  upon)  by  the  oath  of  the  attorney,  and  by  a  paper 
which  he  swears  to  have  been  the  rough  draft  of  the  codicil  made  by 
him  in  the  presence  of  the  testatrix,  and  from  her  verbal  directions. 

It  is  not,  however,  denied  that  the  codicil,  as  it  stands,  was  read  to 
the  testatrix,  and  duly  executed  by  her.  Questions  of  vital  importance 
to  the  integrity  of  the  present  testamentary  system  are  here  raised.  It 
devolves  on  the  court  to  endeavor  to  disentangle  the  line  of  demarca- 
tion between  what  the  bw  allows  and  what  it  refuses,  to  the  natural 
desire  of  giving  effect  to  what  are  supposed  to  be  the  testator's  wishes, 
and  to  set  clear  tlio  limits  within  which  any  script  duly  executed  can 
be  shorn  of  its  full  testamentary  effect,  by  reference  to  any  other  source 
of  information.  I  must  premise  that  the  Wills  Act  has  worked  a  great 
change  in  the  old  testamentary  law,  as  administered  by  the  Ecclesiasti- 
cal Courts  on  this  head.  Under  that  law,  a  testamentary  paper  needed 
not  to  have  been  signed,  provided  it  was  in  the  testator's  writing ;  and 
all  papers  of  a  testamentary  purport,  if  in  his  wnting,  commanded  the 
equal  attention  of  the  court,  save  so  far  as  one,  from  its  date  or  form, 
might  be  manifestly  intended  to  supersede  or  revoke  another,  as  a  will 
superseding  instructions,  or  a  subsequent  will  revoking  a  former. 

Hence  the  class  of  cases  in  which  those  courts  have  gone  farthest  In 
violating  the  integrity  of  an  executed  paper.  They  will  be  found  col* 
lected  in  the  argument  of  Dr.  Addams,  in  the  case  of  Favocett  v.  Jones 
and  othersj  3  Phill.  450,  a  case  remarkable  for  the  evident  hesitation 
and  reluctance  with  which  Sii*  John  Nicoll  accepted  the  full  results  of  the 
principle  involved  in  the  previous  decisions.  His  judicial  foresight  en- 
abled him  to  turn  aside  from  the  brink  to  which  these  decisions  were  ur« 
ging  him ;  and  he  refused  to  pass  over  a  line,  which,  once  passed,  would 
have  set  all  wills  at  the  mere}'  of  parol  evidence,  and  ^'  introduced  (as 
he  said)  a  most  alarming  insecurity  into  the  testamentary  dispositions 
of  all  personal  property."  The  most  prominent  of  these  cases  was 
Blackwood  v.  Darner^  3  Phill.  453.  It  was  appealed  to  the  delegates, 
who  affirmed  the  decision  of  the  court  below,  and  permitted  a  will 
which  had  been  dul}'  signed  with  full  knowledge  of  its  contents,  and 
which  contained  no  residuary  clause,  to  be  supplemented  by  instruc- 
tions in  the  testator's  own  writing,  giving  the  residue  to  his  daughter, 
granting  probate  of  the  will,  and  that  part  of  the  instructions  as 
together  constituting  the  will,' and  this  on  the  ground  of  mistake, 
proved  by  the  attorne}*  and  corroborated  by  the  written  paper  of  in- 
structions. This  case  was  much  relied  on  in  argument  here.  But  the 
words  of  the  Wills  Act,  '^  No  will  shall  be  valid  "  unless  executed  in  a 
certain  manner,  obviously  exclude  the  probate  of  unexecuted  instruo- 
tioQs  altogether,  and  have  rendered  it  no  longer  possible  to  the  Court 
of  Probate  to  treat  them  as  part  of  a  will.  It  is  conceded  ground  in 
the  argument,  that  this  court  cannot  any  longer  admit  to  probate  any 
paper,  whatever  its  form,  which  is  not  executed  according  to  the  stat- 
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ute.  This  class  of  cases,  therefore,  is  of  no  authority  in  reference  to 
wills  made  since  1838,  and,  in  deciding  the  present  case,  may  be  laid 
aside.  But  then  comes  the  question,  if  the  court  cannot  now,  as  it 
could  before  the  statute,  give  effect  to  any  provision  omitted  by  mis- 
take from  the  will,  does  it  still  retain  the  power  to  strike  out  any  por- 
tion of  the  contents  of  a  duly  executed  paper  on  the  ground  that, 
although  such  portion  formed  part  of  the  paper  when  executed  by  the 
testator,  it  was  inserted  or  retained  by  mistake  or  inadvertence  ?  This 
is  what  is  asked  on  the  present  occasion.  Against  this  being  done,  it 
was  strongly  argued  that  the  court  has  no  such  power.  The  argument 
was  put  on  several  grounds,  and,  amongst  others,  upon  the  ground 
that  parol  evidence  was  inadmissible  upon  the  question.  Nothing  is 
less  satisfactory  than  a  perusal  of  the  cases  decided  in  the  P]*erogative 
Court  under  this  head.  In  some  cases,  parol  evidence  was  excluded, 
and  in  some  admitted,  without  any  sufficient  difference  in  principle  to 
sustain  the  distinction.  I  venture  to  think  that  the  Ecclesiastical  Courts 
created  a  difficult}*  (perpetually  recurring)  for  themselves,  when  they 
attempted  to  adopt  the  well-known  rules  as  to  parol  evidence,  and 
patent  and  latent  ambiguiiies,  existing  in  the  courts  of  law  and  equit}*, 
to  cases  of  probate,  to  which  such  rules  were  not  properly  applicable. 
For  the  question  in  such  cases  is  not  what  intention  ought  to  be  assigned 
to  the  words  of  a  given  written  paper,  but  to  what  extent  does  a  given 
written  paper  express  the  testamentary  intentions  of  the  deceased. 
And  the  function  of  the  court  is  not  to  construe  a  written  paper,  the 
validity  of  which  is  admitted,  but  to  gather  the  necessary  facts,  and 
pronounce  on  the  validity  of  the  paper.  Although  it  be  right  to  ad- 
here to  the  writing,  and  exclude  all  parol  testimony  in  the  former  case, 
it  is  clearl}'  impossible  to  do  so  in  the  latter.  Indeed,  the  Court  of 
Probate,  setting  about  to  ascertain  the  will  of  the  deceased,  could  not 
stir  a  step  in  the  inquiry  without  some  proof  beyond  the  mere  writing. 
In  the  attempt  to  escape  these  rules,  while  keeping  up  the  semblance 
of  adhering  to  them.  Sir  John  Nicoll,  in  the  case  above  quoted,  speaks 
of  ^*  an  ambiguity  in  the  factum'*  of  the  instrument,  and  makes  that 
the  ground  of  admitting  parol  evidence.  But  what,  it  may  be  asked, 
are  all  controversies  as  to  the  instrument,  which  should  be  pronounced 
to  contain  the  testamentary  intentions  of  the  deceased,  and  to  be  his 
will,  but  cases  in  which  some  ambiguity  exists  as  to  the  factum  of  such 
instrument  as  a  complete  will?  The  truth  is,  that  the  rules  excluding 
parol  evidence  have  no  place  in  any  inquiry  in  which  the  court  has  not 
got  before  it  some  ascertained  paper  beyond  question  binding  and  of 
full  effect.  Nor  indeed  are  these  rules  pressed  in  the  courts  either 
of  law  or  equit}'  bej'ond  this  mark.  For  if  the  written  document  is 
alleged  to  have  been  signed  under  condition  that  it  should  not  operate 
except  in  certain  events,  parol  evidence  has  been  admitted  at  law  to 
prove  such  condition  and  the  breach  of  it.  See  Pf/m  v.  Campbell^  6  E. 
&  B.  870.  Or  if  (going  further  still)  some  plain  and  palpable  error  has 
crept  into  the  written  document,  equity  formerly,  and  the  courts  of 
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common  law  now,  sanction  the  admission  of  evidence  to  expose  the 
error.  See  the  case  of  Wake  v.  JSarrop^  6  H.  &  N.  768,  and  the  para* 
graph  there  cited  from  Story's  Equity  Jurisprudence,  at  page  772.  On 
this  head,  then,  the  court  may  safely  adopt  the  language  of  Mr.  Justice 
Williams  on  Executors,  i.  813,  5th  ed. :  *^  In  a  court  of  construction, 
when  the  factum  of  the  instrument  has  been  previously  established  in 
the  Court  of  Probate,  the  inquiry  is  almost  closely  restricted  to  the 
contents  of  the  instrument  itself,  in  order  to  ascertain  the  intentions  of 
the  testator.  But  in  the  Court  of  Probate  the  inquiry  is  not  so  limited, 
for  there  the  intentions  of  the  deceased,  as  to  what  shall  operate  as  and 
compose  his  will,  are  to  be  collected  from  all  the  circumstances  of  the 
case  taken  together.  They  must,  however,  be  circumstances  existing 
at  the  time  the  will  is  made." 

I  may  quit  this  branch  of  the  subject  with  the  observation  that  the 
foregoing  remarks  have  a  wider  application  to  wills  made  before  the 
statute  than  since,  for  the  statute  has  much  narrowed  the  field  of  in* 
quiry ;  the  principle,  however,  is  the  same.  It  is  hardly  necessary  to 
add,  that  where  the  Court  of  Probate  has  (as  is  often  the  case)  to  con- 
strue one  admitted  testamentary  paper,  for  the  purpose  of  ascertaining 
another,  it  acts  as  a  court  of  construction,, and  is  guided  by  the  same 
rules.  Supposing,  then,  parol  evidence  to  be  admissible  in  such  a  case 
as  the  present,  the  question  recurs,  to  what  extent  is  it  still  open  to  the 
court  since  the  statute^  to  act  upon  such  evidence,  for  the  purpose  of 
rejecting  the  whole  or  expunging  any  portion  of  the  written  testament 
to  which  the  testator  has  duly  aflSxed  his  name?  A  more  important 
inquiry  could  hardly  arise.  For  you  may  as  effectually  incline  the 
balance  by  taking  out  of  one  scale  as  by  adding  to  the  other,  and  it  is 
quite  as  easy  to  vary  the  effect  of  a  will  in  any  given  direction  by  leav- 
ing words  out  as  by  putting  them  in.  After  much  consideration,  the 
following  propositions  commend  themselves  to  the  court  as  rules  which, 
since  the  statute,  ought  to  govern  its  action  in  respect  of  a  duly  exe- 
cuted paper :  First,  that  before  a  paper  so  executed  is  entitled  to  pro- 
bate, the  court  must  be  satisfied  that  the  testator  knew  and  approved 
of  the  contents  at  the  time  he  signed  it  Secondlj',  that  except  in  cer 
tain  cases,  where  suspicion  attaches  to  the  document,  the  fact  of  the 
testator's  execution  is  sufficient  proof  that  he  knew  and  approved 
the  contents.  Thii*dly,  that  although  the  testator  knew  and  approved 
the  contents,  the  paper  maj^  still  be  rejected,  on  proof  establishing,  be- 
yond all  possibility  of  mistake,  that  he  did  not  intend  the  paper  to  oper- 
ate as  a  will.  Fourthly,  that  although  the  testator  did  know  and  approve 
the  contents,  the  paper  may  be  refused  probate,  if  it  be  proved  that  any 
fraud  has  been  purposelj'  practised  on  the  testator  in  obtaining  his  exe- 
cution thereof.  Fifthly,  that,  subject  to  this  last  preceding  proposition, 
the  fact  that  the  will  has  been  duly  read  over  to  a  capable  testator  on 
the  occasion  of  its  execution,  or  that  its  contents  have  been  bix>ught  to 
his  notice  in  any  other  wa}',  should,  when  coupled  with  his  execution 
thereof,  be  held  conclusive  evidence  that  he  approved  as  well  as  knew 
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tbe  contents  thereof.  Sixthly,  that  the  above  rales  apply  equally  to  a 
portion  of  the  will  as  to  the  whole.  The  first  and  second  of  these 
propositions  are  amply  established  by  the  case  of  Barry  y.  BuUin^ 
2  Moo.  P.  C.  480,  and  others  of  that  class  in  the  Privy  ConnciL  The 
third  was  also  well-approved  law  in  the  Ecclesiastical  Courts,  for  there 
must  be  an  an,imus  testandi  to  constitute  a  paper  testamentary.  The 
fourth  requires  no  comment ;  and  the  last  is  justified  by  the  case  of 
Allen  V.  McPherson^  1  H.  of  L.  Cas.  191.  It  remains  to  say  a  few 
words  on  the  fifth.  It  is  here  that  the  right  to  derogate  from  the  force 
of  an  executed  paper  approaches  and  receives  its  limit.  And  it  Is  ob- 
vious enough,  that  if  the  court  should  allow  itself  to  pass  beyond  proof 
that  the  contents  of  anj'such  paper  were  i*ead  or  otherwise  made  known 
to  the  testator,  and  sutfer  an  inquiry  by  the  oath  of  the  attorne3'  or 
others  as  to  what  the  testator  really  wished  or  intended,  the  authen- 
ticity of  a  will  would  no  longer  repose  on  the  ceremony  of  execution 
exacted  by  the  statute,  but  would  be  set  at  large  in  the  wide  field  of 
parol  conflict,  and  confided  to  the  mercies  of  memorj*.  The  security 
intended  by  the  statute  would  thus  perish  at  the  hands  of  the  court  I 
have  thus  endeavored  to  place  the  use  of  parol  evidence  in  these  matters 
on  its  true  ground.  The  general  nilc  for  excluding  it  in  our  courts  is 
based  upon  the  proposition  that  written  testimony  is  of  a  higher  grade 
—  more  certain,  more  reliable  —  than  parol,  and  that  resort  should  be 
had  to  the  highest  evidence  of  which  a  subject  js  capable,  to  the  exclu- 
sion of  the  inferior  class.  But  it  is  one  thing  to  admit  evidence,  and 
another  to  give  effect  to  it.  If  a  statute  require  that  a  thing  should  be 
in  writing  and  signed,  in  order  to  its  validity,  it  precludes  the  court 
from  giving  effect  to  parol  testimony  of  that  which  is  required  to  be  so 
written  and  signed.  And  if  it  be  said.  Why,  then,  admit  parol  evidence 
on  the  subject  at  all?  The  answer  is,  that  if  the  scope  of  such  evi- 
dence can  be  clearly  known  before  it  is  heard,  it  should  be  excluded  *, 
but  then  only  on  the  ground  of  immateriality,  not  because  it  is  second- 
aiy.  In  actual  practice  a  large  number  of  cases  are  so  presented  that 
it  is  impracticable  to  reject  evidence  as  immaterial  before  the  details  of 
it  are  known.  Little  need  be  added  as  to  the  Operation  of  tliese  prin- 
ciples upon  the  present  case.  The  codicil  was  proved  to  have  been  read 
over  to  the  testator  before  the  execution  thereof,  she  dulj*  executed  the 
same,  and  the  court  conceives  it  to  be  beyond  its  functions  or  powers  to 
substitute  the  oath  of  the  attorney  who  prepared  it,  fortified  by  his 
notes  of  the  testator's  instructions,  for  the  written  provisions  contained 
in  a  paper  so  executed.  The  probate  will,  therefore,  be  delivered  out 
to  the  plaintiffs  in  its  present  form.^ 

^  See  oomments  on  this  case  by  Lord  Cairns,  in  Falton  v.  Andrew,  L.  R.  7 
H.  L.  pp.  460-465  (1875),  incidentally  deprecating  "  the  introduction  or  creation  of 
fixed  and  unyielding  rules  of  law  which  are  not  imposed  by  act  of  IParliament" 
In  The  Goods  of  Durlacher,  75  L.  T.  Rep.  664  (1897),  where  the  testator  had  by 
mistake  transposed  the  names  of  two  sets  of  people,  on  a  motion  for  probate,  with  the 
omission  of  certain  names,  the  President  of  the  Probate  Division  refused  the  motion, 
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MORGAN  V.  GRIFFITH. 

Exchequer.    1871. 

[SqftorUdL.  R  6  Ex.  70.] 

Appeal  by  defendant  from  the  Northamptonshire  County  Court. 

This  action  was  brought  by  William  Griffith,  plaintiff,  to  recover 
from  George  Morgan,  defendant,  compensation  for  damage  done  to 
the  grass  and  crops  of  the  plaintiff  ^^  in  consequence  of  the  breach  by 
the  defendant  of  his  promise  to  keep  down  and  destroy  the  rabbits 
on  the  land  hired  by  the  plaintiff  of  the  defendant." 

At  the  hearing  of  the  cause  the  following  facts  were  proved :  — 

The  plaintiff,  who  is  a  farmer  and  cattle-dealer,  agreed,  in  the  sum- 
mer of  1867,  to  hire  of  the  defendant  some  grass  land  from  Michaelmas 
Day  in  that  year  on  the  terms  of  a  lease  which  was  to  be  signed  at  some 
future  time.  He  entered  on  the  land  as  tenant  on  the  MichaelmaB*  Da}", 
and  soon  afterwards  found  the  land  overrun  with  rabbits,  which  did  con- 
siderable damage.  Prior  to  Lady-da^*,  1868,  the  lease  was  presented  to 
him  for  signature,  but  he  refused  to  sign  it  if  he  was  to  be  annoyed  by 
the  rabbits  in  future  as  he  had  been  before,  and  did  not  sign  it.  n|)on 
paying  his  March  rent  he  complained  to  the  defendant  of  the  annoj'ance 
he  was  suffering,  and  expressed  his  determmation  not  to  continue  in  oc- 
cupation unless  the  rabbits  were  destroyed.  The  defendant  thereupon 
promised  to  destroy  them.  At  Michaelmas,  1868,  the  lease  was  again 
tendered  b}*  the  defendant  to  the  plaintiff  for  signature,  when  he  com- 
plained a  second  time  of  the  number  of  rabbits  on  the  land,  and  refused 
to  sign  or  continue  to  hold  the  land  beyond  the  then  current  3'ear  unless 
the  defendant  undertook  their  destruction..  The  defendant  then  said, 
according  to  the  plaintiff's  evidence,  "I  promise  j'ou  faithfully'  they 
shall  be  destroyed,*'  and  the  plaintiff  requested  that  a  term  to  that  effect 
should  be  inserted  in  the  lease.  The  defendant  refused  compliance,  but 
again  promised  that  the  rabbits  should  be  destroyed,  and  the  plaintiff 
accordingly  signed  the  lease  in  its  original  form.  It  demised  the  land 
at  a  specified  rental  from  year  to  year  as  from  Michaelmas,  1867,  and 
contained  a  stipulation  that  the  tenant  should  not  shoot,  hunt,  or  sport 
on  the  land,  or  destroy  any  game,  but  would  use  his  -best  endeavors 
to  preserve  the  same,  and  would  allow  his  landlord  or  friends  at  any 
time  to  hunt,  shoot,  or  sport  on  the  land. 

The  defendant  failed  to  destroy  the  rabbits  as  he  had  promised,  and 
the  plaintiff,  finding  that  they  were  even  more  troublesome  than  before, 
gave  notice  to  quit,  and  quitted  at  Michaelmas,  1870.  He  afterwards 
brought  this  action. 

saying  :  "  How  can  I  strike  out  the  names  anlesa  you  show  me  that  the  testator  did 
not  mean  those  names  to  be  inserted,  though  he  may  not  have  meant  those  persons.  I 
should  think  that  a  court  of  construction  will  set  it  right  for  you.  At  any  rate,  I 
cannot  alter  it"  Compare  Morrell  v,  Morrell,  7  P.  D.  68  (1882);  Penfield  v.  New 
Rochelle,  18  N.  Y.  App.  D.  83  (1897) ;  In  the  Goods  of  Boehm,  [1891]  Prob.  247, 
251 ;  Whiteman  v.  Whiteman,  152  Ind.  26.—  Ed. 
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The  defendant  denied  that  he  had  given  the  promise,  and  further  con- 
tended that,  even  if  given  in  fact,  it  coald  not  be  received  in  evidence, 
inasmuch  as  it  added  to,  and  varied  and  was  inconsistent  with,  the  ex- 
press terms  of  the  lease.  The  judge  considered  that  evidence  of  it  was 
admissible,  and  asked  the  Jury  whether  the  lease  had  been  signed  by  the 
plaintiff  on  the  express  promise  bj'  the  defendant  to  destroy  the  rabbits. 
They  found  in  the  affirmative,  and  a  verdict  was  entered  for  the  plain- 
tiff. The  defendant  appealed  against  the  ruling  of  the  judge ;  and  the 
question  for  the  court  was,  whether  the  judge  was  right  in  admitting 
the  parol  evidence  of  the  defendant's  alleged  promise,  and  in  his  direc- 
tion to  the  jury. 

Aspland^  for  the  defendant  •  .  .  There  was  no  consideration  for 
this  verbal  promise.  [Kellt,  C.  B.  The  signature  of  the  lease  was 
a  good  and  sufficient  consideration.  Suppose  the  plaintiff  had  refused 
to  sign  ou  the  ground  that  the  defendant  had  declined  to  promise  to 
keep  down  the  rabbits,  and  the  defendant  had  filed  a  bill  for  specific 
performance  in  equit}',  or  brought  an  action  at  law  for  non-performance 
of  the  agreement,  in  the  former  case  no  decree  would  have  been  made 
unless  on  the  terms  of  the  defendant's  keeping  down  the  rabbits,  and 
in  the  latter  only  nominal  damages  would  be  recoverable.]  The  plain- 
tiff was  already  Ixiund  to  execute  the  lease. 

Arthur  Wilson  {Holl  with  him),  contra,  was  not  called  on. 

Kellt,  C.  B.  All  that  is  possible  has  been  said  on  behalf  of  the 
defendant,  but  it  has  failed  to  convince  me.  I  think  tlie  verbal  agree- 
ment was  entirely  collateral  to  the  lease,  and  was  founded  on  a  good 
consideration.  The  plaintiff,  unless  the  promise  to  destroy  the  rabbits 
had  been  given,  would  not  have  signed  the  lease,  and  a  court  of  equity 
would  not  have  compelled  him  to  do  so,  or  onlj-  on  the  terms  of  the 
defendant  performing  his  undertaking.  The  decision  of  the  county 
court  judge  must  therefore  be  affirmed. 

PiGOTT,  B.  I  am  of  the  same  opinion.  The  verbal  agreement  in 
this  case,  although  it  does  affect  the  mode  of  enjoyment  of  the  land 
demised,  is,  I  think,  purely  collateral  to  the  lease.  It  was  on  the  basis 
of  its  being  performed  that  the  lease  was  signed  b}'  plaintiff,  and  it  docs 
not  appear  to  me  to  contain  any  terms  which  conflict  with  the  written 
document  Judgment  for  the  respondent. 


ANGELL  V.  DUKE. 

Queen's  Bench.    1875. 

[Reported  32  L.  T,  R.  k.  s.  320.1 

The  first  count  of  the  declaration  stated  that  in  consideration  that 
the  plaintiff  would  at  the  request  of  the  defendant  sign  an  agreement, 
whereby  the  defendant  agreed  to  let,  and  the  plaintiff  to  take,  a  raes- 
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Buage  and  premises,  with  the  use  of  the  farnitnre,  etc.,  on  the  premises, 
on  the  terms  therein  specified^  the  defendant  promised,  within  a  reason* 
able  time  after  the  signature  of  the  said  agreement,  to  do  certain  works 
and  repairs,  and  send  in  such  additional  furniture  as  might  be  necessary 
for  the  completing  of  the  fhrnishing  of  the  house  and  its  convenient 
occupation  by  the  plaintiff. 

Averment :  That  relying  upon  the  said  promise,  plaintiff  did  sign 
the  agreement,  and  that  all  conditions,  etc.,  were  performed,  etc.,  yet 
the  defendant  did  not,  within  a  reasonable  time  or  at  all,  execute  the 
works  and  repairs  or  send  in  the  furniture,  whereby  plaintiff  was  put  to 
expense  and  suffered  damage.  The  second  count  is  set  out  in  the 
repoi*t  of  the  argument  on  demurrer,  32  L.  T.  Rep.  k.  s.  25. 

The  pleas  were :  First,  non  cussumpsit ;  secondly,  that  a  reasonable 
time  had  not  elapsed  ;  thirdly,  denial  of  breaches. 

At  the  trial  before  Blackburn,  J.,  at  the  London  sittings  after  Hilary 
Term,  it  was  proved  that  the  defendant  had  let  the  house  and  furniture 
to  the  plaintiff  by  a  written  agreement  dated  the  24th  March,  1873,  and 
evidence  was  tendered  of  a  promise  alleged  to  have  been  made  l:^  the 
defendant  before  that  date  to  put  more  furniture  into  the  house,  and  to 
change  some  of  that  which  was  already  in  it.  It  was  also  alleged  that 
there  was  a  promise  to  the  same  effect  made  after  the  date  of  the 
written  agreement. 

The  learned  judge  rejected  evidence  of  the  earlier  promise,  and  ruled 
that  the  agreement  was  conclusive  as  to  all  that  referred  to  taking  the 
house  and  the  furniture,  and  that  the  plaintiff  could  not  recover  upon 
any  prior  agreement  made  during  the  negotiation  and  not  put  into  the 
written  record  of  the  agreement,  and  refhsed  leave  to  move.  He  also 
held,  that  if  the  above  ruling  was  right,  the  plaintiff  could  not  show  a 
fresh  consideration,  and  ruled  that  there  was  no  subsequent  considerar 
tion,  and  nonsuited  the  plaintiff. 

Hollings  moved  for  a  rule  calling  on  the  defendant  to  show  cause. 

CocKBURN,  C.  J.  I  am  of  opinion  that  there  should  be  no  rule.  To 
allow  the  plaintiff  to  recover  in  this  action  would  be  to  allow  a  parol 
agreement  to  conflict  with  a  written  agreement  afterwards  entered  into. 
.  I  agree  with  the  cases  which  have  been  cited  to  this  extent,  that  there 
may  be  instances  of  collateral  parol  agreements  which  would  be  admis- 
sible, but  this  is  not  the  case  here :  something  passes  between  the  par- 
ties during  the  course  of  the  negotiations,  but  afterwards  the  plaintiff 
enters  into  a  written  agreement  to  take  the  house  and  the  furniture  in 
the  house,  which  is  specified.  Ha\ing  once  executed  that,  without 
making  the  terms  of  the  alleged  parol  agreement  a  part  of  it,  he  cannot 
afterwards  set  up  the  parol  agreement. 

Mellor,  J.  I  am  of  the  same  opinion.  There  is  one  contract;  the 
house  is  the  same,  the  rent  the  same,  and  the  general  terms  the  same. 
During  the  negotiations  it  appears  to  have  been  suggested  that  some 
more  furniture  should  be  put  in,  but  afterwards  a  written  contract  is 
made  affecting  the  house,  affecting  the  furniture,  and  affecting  the  rent, 
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and  to  this  agreement  th9  plaintiff  is  attempting  to  add  an  additional 
tei*m.  The  cases  which  have  been  cited  are  disbinguishabley  though 
one  of  them  appears  to  be  rather  an  extreme  decision.  The  decision  in 
this  case  on  demurrer  does  not  affect  the  present  question. 

Field,  J.    I  am  of  the  same  opinion. 

Blackburn,  J.  I  think  the  ruling  was  right.  It  is  a  most  important 
rule  that  where  there  is  a  contract  in  writing  it  should  not  be  added  to 
if  the  written  contract  is  intended  to  be  the  recoid  of  all  the  terms 
agreed  upon  between  the  parties  ;  where  there  is  a  collateral  contract 
the  written  contract  does  not  contain  the  whole  of  the  terms.  As  to  the 
cases  which  have  been  cited^  I  should  decide  Morgan  t;.  Griffith  the 
same  way ;  the  decision  in  Mann  v.  Nunn  I  am  inclined  to  think 
wrong,  but  it  is  unnecessarj-  to  say  how  that  may  be.  Here  the  lease 
expresses  the  whole  of  the  terms ;  the  defendant  agrees  to  let,  and  the 
plaintiff  to  take,  the  house  and  fbmiture  at  a  certain  rent ;  there  is  said 
to  have  been  an  arrangement  made  beforehand  during  the  negotiation, 
that  the  defendant  should  let  the  plaintiff  have  more  furniture  for  the 
same  rent;  how  is  this  collateral?  I  cannot  perceive  that  it  is.  At 
the  trial  I  refhsed  leave  to  move,  and  I  have  no  doubt  that  the  same 
reasons  are  suflScient  for  refhsing  a  rule  now.  SuU  refused.^ 


CHAPIN  et  dl.  v.  DOBSON. 

Court  of  Appeals  of  New  York.    1879. 
[Reported  78  N.  Y.  74  «1 

•  .  .  This  action  was  brought  upon  the  following  agreement  between 
the  parties :  '^  Philadelphia,  July  9,  1868.  We  agree  to  furnish  John 
Dobson  with  the  following  machinery,  on  terms  stated :  16  48-inch  and 
7  60-inch  first  Breaker  Feeders,  at  three  hundred  dollars  each,  delivered 
at  depot  at  Pawtucket,  R  I.,  to  be  sent  by  steamer  from  Boston  to 
Philadelphia,  and  allowance  of  three  dollars  to  be  made  on  each  machine 
for  freight  Man's  time  and  expenses  fVom  Philadelphia  to  be  charged 
extra  for  applying  the  machines.  Terms  cash  on  delivery,  5  per  cent 
commission  to  be  allowed  on  each  machine^  5  60-inch  and  4  48-inch  to 
be  delivered  as  soon  as  possible,  the  balance  in  thirty  days  thereafter. 
Harwood  &  Quincy,  Agents  for  Chapin  &  Downes.  I  agree  to  the 
above.    John  Dobson." 

Plaintiffs  delivered  a  portion  of  the  machines,  for  which  they  claimed 
to  recover  the  purchase  price,  with  damages  for  the  refusal  on  the 

^  Compare  Harrifl  v.  Bickett,  4  H.  A  N.  1 ;  Lhidley  9.  Laoey,  17  C.  B.  y.  8.  578 ; 
Erskine  v.  Adeane,  L.  R.  8  Ch.  766 ;  Llanelly,  etc.  Go.  v.  Lond.,  etc  Co.,  ib.  pp.  952- 
954,  per  James,  L.  J.;  Mann  v.  Nunn,  80  L.  T.  Bep.  n.  b.  626 ;  Carter  v.  Salmon,  42 
ib.  490 ;  Hamilton  v.  Emerson,  64  N.  Y.  Sap.  48  (8.  a  App.  D.  1900).  —  Ed. 

'  A  part  of  the  case  is  omitted. 
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part  of  defendaDt  to  receive  the  residue.  D^endant's  answer  alleged 
among  other  things,  in  sabstanoe,  that  at  the  time  of  the  execution  of 
said  instrument,  and  in  consideration  that  defendant  would  execute 
the  same,  plaintiffs  agreed  and  guaranteed  that  the  machines  would 
work  well  and  to  the  satisfaction  of  defendant,  and  in  case  of  their 
failure  so  to  do,  that  plaintiffs  would  take  them  back,  and  defendant 
should  not  be  required  to  pay  for  them ;  that  the  machines  delivered 
did  not  work  well  or  to  the  satisfaction  of  the  defendant,  and  were  use- 
less to  him  ;  in  consequence  whereof  defendant  detached  them  from  his 
machiuerj',  notified  plaintiffs  to  remove  them,  and  refused  to  accepjb  the 
residue. 

Upon  the  trial  defendant  offered  evidence  proving  a  parol  guar- 
anty to  the  effect  that  the  machines  should  be  so  made  that  they  would 
do  the  defendant's  work  well  and  satisfactorily,  or  in  case  of  failure 
that  they  should  be  taken  back,  and  not  be  paid  for.    This  evidence 
was  objected  to  on  the  ground  that,  in  substance,  the  agreement  was 
embodied  in  the  writing,  which  could  not  be  varied  by  oral  evidence. 
The  objections  were  overruled,  and  plaintiffs  duly  excepted.  .  .  • 
M.  W.  Divine^  for  appellant.     Thos.  Henry  EdsaU,  Ibr  respondent. 
Danforth,  J.  •  .  .  The  general  rule  requires  the  rejection  of  parol 
evidence  when  offered  to  cut  down  or  take  away  obligations  entered 
into  between  parties  and  by  them  put  in  writing.    And  the  reason  of  the 
rule  suggests  its  application  and  its  limitation.     ^^  It  would  be  incon- 
venient," sa3*s  Lord  Coke  (5,  60,  26  a),  ^^  that  matters  in  writing  made 
by  advice  and  on  consideration,  and  which  finally  import  the  certain 
truth  of  the  agreement  between  the  parties,  should  be  controlled  bj-  an 
averment  of  the  parties  to  be  proved  by  the  uncertain  testimony  of 
slippery  memory."    It  does  not  apply  therefore  where  the  original  con- 
tract was  verbal  and  entire  and  a  part  only  reduced  to  writing.    PoUer 
V.  Hopkirusj  25  Wend.  417 ;  Batterman  v.  Pierce^  3  Hill,  171 ;   Orier^ 
son  V.  Masofi,  60  N.  Y.  894.    Nor  has  it  any  application  to  collateral 
undertakings.     LincUey  v.  Lacey^  17  C.  B.  578,  and  cases  cited  below. 
And  these  facts  are  always  open  to  inquiry,  and  may  be  proved  by 
parol.    Filkins  v.    Whyland,  24  N.  Y.  344 ;  Stephen's  Dig.  of  the 
Law  of  Evidence,  chap.  12,  art.  90. 

In  Jeffery  v.  Walton,  1  Stark.  Rep.  385,  the  contract  for  the  hire  of  a 
horse  was  in  writing,  and  it  was  further  agreed  by  parol  that  accidents 
occasioned  by  his  shying  should  be  at  the  risk  of  the  hirer.  The  horse 
shied,  and  in  consequence  was  injured.  In  a  suit  for  damages  it  was 
held  that  parol  evidence  of  that  portion  of  the  agreement  which  was 
not  in  writing  was  admissible.  In  £atterman  v.  Pierce,  8  Hill,  171, 
the  action  was  upon  a  note  given  for  wood  on  plaintiff's  land.  The  de- 
fence was  a  verbal  agreement  made  at  the  same  time  by  plaintiff,  that 
if  anything  happened  to  the  wood  through  his  means  or  by  setting  fire 
to  his  fallow,  he  would  be  accountable  and  would  guarantee  the  pur- 
chasers against  any  damages  in  consequence  of  firing  his  fallow  (the 
fallow  was  burned^  and  the  wood  also) ;  the  defence  prevailedi  the 
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ooart  holding  that  the  same  result  woald  follow  whether  the  contract 
of  both  parties  had  been  written  out  or  whether  all  rested  in  parol 
without  writing,  —  saying,  ^'  Nor  can  it  make  an}*  substantial  difference 
that  the  undei-taking  of  one  party  has  been  reduced  to  writing  while 
the  engagement  of  the  other  party  remains  in  parol ; "  and  to  the  ob- 
jection that  the  defence  contradicted  the  note  said  there  was  '^  nothing 
in  it."  ^^  The  defendants  do  not  den}*  that  they  made  just  such  a 
contract  as  that  on  which  the  plaintiff  seeks  to  recover,  but  they  allege 
that  the  plaintiff  at  the  same  time  entered  into  an  engagement  on  his 
pai*t  which  has  subsequently  been  bi*oken ;  "  and  the  same  may  be  said 
of  the  parties  in  the  case  in  hand.  The  later  cases  of  Morgan  v. 
Qriffith,  L.  R.  6  Ex.  70,  and  JErskine  v.  Adeane^  L.  R.  8  Ch.  A  pp. 
756,  explain  the  exception  contended  for  and  the  principle  upon  which 
the  ruling  of  the  referee  stands.  They  were  considered  by  this  court 
in  Johnsony,  Oppenheim,  55  N.  Y.  280-293,  and  there  said  to  be  within 
the  rule  which  allows  a  collateral  agreement  made  prior  to  or  contem* 
poraneous  with  a  written  agreement,  but  not  inconsistent  with  or  affect- 
ing its  terms,  to  be  given  in  evidence.  Other  examples  to  that  effect 
are  Uhger  v.  Jacobs^  7  Hun,  220 ;  Bookstaver  v.  Olennyy  3  T.  &  C.  248, 
aflSrmed  in  this  court.  The  case  before  us  may  be  added  to  tlie  same 
class,  without  disturbing  the  decision  of  this  court  in  Wilson  v.  Deen, 
74  N.  Y.  531,  on  which  the  appellants  rely.  There  the  plaintiff  sought 
to  cancel  a  lease  upon  the  ground  that  the  defendant  failed  to  perform 
an  oral  agreement  concerning  a^matter  embraced  in  and  covered  by  its 
terms.  It  was  held  that  his  case  was  directlj*  within  the  general  rule 
above  stated,  and  the  court  advert  to  the  fact  that  it  was  not  claimed 
to  be  within  the  principle  which  upholds  an  oral  or  parol  agreement 
when  collateral  to  a  written  instrument  contemporaneously  executed, 
and  say  if  it  had  been  so  claimed  it  would  have  been  unavailing,  as  in 
such  a  case  the  onl}'  remedy  would  be  an  action  for  damages  for  the 
breach  of  the  parol  contract 

These  distinctions  are  clearly  pointed  out  in  that  case,  and  are  illus- 
trated in  Angell  v.  Duke,  L.  R.  10  Q.  B.  174,  and  Mann  v.  Nunn,  43 
L.  J.  C.  P.  241.  In  AngeU  v.  Duke  the  plaintiff  was  held  entitled  to 
recover  damages  for  the  breach  by  the  lessee  of  an  agreement  similar 
to  that  in  Wilson  v.  Deen^  supra^  the  court  holding  it  to  be  collateral 
to  the  demise,  and  the  case  analogous  to  Morgan  v.  Oriffith,  supra. 
So  in  Mafin  v.  Nunn^  where  a  lessor  promised  that  if  the  proposed 
lessee  would  take  the  lease  of  a  house,  he  would  put  the  house  in  a 
state  fit  for  habitation,  the  promise  was  held  to  be  collateral  to  the 
written  lease,  and  provable  by  parol  evidence  for  the  purpose  of  re- 
covering damages  for  the  breach  of  it  Whether  the  matter  relied  upon 
to  reduce  or  defeat  the  plaintiff's  claim  is  set  up  by  answer  as  in  /^xHr 
ding  v.  Vandercook^  2  Wend.  432,  and  BtUterman  v.  Pierce^  svpra^ 
and  in  the  case  at  bar,  or  is  made  the  subject  of  a  cross-action,  as  in 
Morgan  v.  Griffith^  Mrskine  v.  Adeane^  AngeU  v.  Duke^  and  Mann  v. 
Nunn^  supra^  can  make  no  difference.     The  plaintiffs  introduced  m 
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evidence  a  written  instrament  dated  Jaly  9,  1868.  There  is  nothing 
upon  its  faoe  to  show  that  it  was  intended  to  express  the  whole  contract 
between  the  parties.  The  referee  finds  that  it  does  not  contain  it,  and 
that  the  plaintiffs  at  the  same  time  guaranteed  to  the  defendant  that  the 
machines  mentioned  therein  should  be  so  made  that  they  would  do 
the  defendant's  work  satisfactorily  or  they  should  not  be  paid  for,  and  the 
defendant  thereupon  signed  the  writing  in  consideration  of  said  guaranty. 
He  also  finds  that  the  matters  in  writing  and  the  above  guaranty  con- 
stituted the  contract  or  agreement  between  the  parties.  It  was  within 
the  province  of  the  referee  to  make  the  finding  above  referred  to  {Zind- 
ley  V.  Lacey^  17  C.  B.  h.  s.  578),  and  the  evidence  fully  warrants  it. 
The  written  contract  related  to  machines  thereafter  to  be  manufactured 
by  the  plaintiffs,  fixed  the  price  at  which  they  were  to  be  furnished,  the 
number,  the  place,  and  manner  of  delivery,  the  time  and  manner  of 
payment.  Nothing  else  was  provided  for.  These  terms  are  to  remain 
as  written.  Some  of  them  impose  obligations  upon  the  plaintiffs,  and 
others  on  the  defendants.  The  parol  agreement  was  on  Uie  part  of  the 
plaintiffs.  By  it  they  guaranteed  ^'  that  the  machines  should  be  so 
made  that  they  would  do  the  defendant's  work  satisfactorily/'  The 
writing  specified  machines  described  as  ^'  First  Breaker  Feeders,"  of 
certain  dimensions.  How  they  should  work,  and  whether  well  or  iU, 
is  not  stated.  If  it  had  called  for  a  machine  to  satisfy  a  required  pur« 
pose,  of  which  tlie  plaintiffb  had  notice,  and  which  they  had  undertaken 
to  supply,  they  would  have  been  bound  as  a  condition  of  the  contract  to 
supply  an  article  reasonably  fit  for  the  purpose,  and  a  warranty  would 
have  been  implied  that  it  was  so.  Howard  v.  Hoey^  28  Wend.  851 ; 
Brown  v.  EdgingUm^  2  M.  &  6.  279 ;  Jones  v.  Bright^  5  Bing.  533 ; 
Gaylord  Manvf,  Co.  v.  AUm,  58  N.  Y.  518. 

It  is  contended,  however,  by  the  appellants  that  this  nile  does  not  ap- 
ply in  this  case,  because  a  specific  and  designated  machine  was  the  sub- 
ject of  the  contract.  It  may  well  be  doubted  whether,  in  view  of  the 
findings  of  the  referee,  and  his  refusals  to  find,  the  case  is  brought 
within  the  rule  laid  down  in  cases  on  which  the  appellants  rely,  but  it 
is  not  necessary  to  determine  that  question,  for  the  guaranty  as  made 
does  not  contravene  the  written  contract,  and  is  not  inconsistent  with 
it.  If  the  fitness  of  the  machine  is  implied,  the  guaranty  is  in  harmony 
with  it,  and  adds  nothing ;  if  it  is  not  implied,  the  paper  contains  no 
declaration  that  the  machines  shall  be  taken  with  all  faults  and  insuffi- 
ciencies, or  at  the  defendant's  risk.  The  parol  evidence,  therefore,  con- 
tradicts no  term  of  the  writing,  nor  varies  it. 

The  written  contract  and  the  guaranty  do  not  relate  to  the  same 
subject-matter.  The  contract  is  limited  to  a  particular  machine  as 
such.  The  guaranty  is  limited  to  the  capacity  of  the  machine.  It  is 
one  thing  to  agree  to  sell  or  furnish  machines  of  a  specific  kind,  as  of 
such  a  patent,  or  of  a  particular  designation,  and  another  thing  to  un- 
dertake that  they  shall  operate  in  a  particular  manner  or  with  a  certain 
effect,  or,  as  in  this  case,  that  they  shall  do  the  buyer's  work  satisfao- 
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torily.  The  first  would  be  performed  by  the  deliver}'  of  machines  an- 
swering the  description  or  the  specifications  of  the  patent ;  and  whether 
they  did  or  not  conform  thereto  would  be  the  only  inquiry.  As  to  the 
other,  it  in  no  respect  touches  the  first,  nor  does  it  operate  as  a  defea- 
sance, but  leaves  it  valid,  and  to  be  performed,  and  the  consequences 
of  a  breach  of  the  guaranty  are  a  recoupment  or  abatement  of  damages 
in  favor  of  the  defendant ;  and  this  is  so  whether  the  contracts  are  in 
writing  or  not ;  for  the  guaranty  is  valid  although  not  in  writing,  and 
the  same  rule  must  apply,  for  in  either  case  the  relation  of  the  guaranty 
to  the  contract  would  be  the  same.  In  Heyworthy,  Hvtchinaon^  L.  R. 
2  Q.  B.  447,  the  defendants  bought  of  the  plaintiffs  a  specific  quantity 
of  wool,  then  at  sea  but  expected  to  arrive, ''  the  wool  to  be  guaranteed 
about  similar  to  certain  samples  "  referred  to.  The  defendants  refused 
to  receive  the  wool,  alleging  that  it  was  not  similar  to  the  samples,  and, 
being  sued  for  non-acceptance,  set  up  that  fact  as  a  defence.  The  court 
held  it  invalid ;  that  the  contract  was  for  specific  goods,  and  therefoi*e 
the  clause  of  guarautj*  was  only  collateral  to  the  contract ;  and  so  the 
buyer  could  not  reject  the  wool  on  the  ground  that  it  was  not  con- 
formable to  the  sample,  but  his  remedy  would  be  either  by  a  cross- 
action  on  the  guaranty,  or  by  giving  the  infirmity  in  evidence  in 
reduction  of  damages.  This  case  is  in  point  It  seems  plain  both 
upon  principle  and  authority  that  the  plaintiffs'  undertaking  was  col- 
lateral to  the  contract  by  which  they  undertook  to  furnish  the  machines, 
and  that  the  referee  committed  no  error  in  receiving  the  evidence 
objected  to. 

The  judgment  should  be  afi^med  with  costs. 

All  ooocor.  Judgment  affirmed.^ 


NAUMBERG  et  aX.   v.   YOUNG  et  aX. 
SupRBME  Court  of  Judicatuiis  of  Nkw  Jersey.    1882. 

[Repwted  44  N,  J,  Law,  831.] 

On  motion  to  set  aside  a  nonsuit 

The  plaintiffs,  on  January  31,  1880,  took  a  lease  from  the  defend- 
ants of  a  certain  brick  factory  in  the  city  of  Newark,  for  a  term 
commencing  April  1,  1880,  and  expiring  April  1,  1886.  In  the  lease, 
which  is  under  seal,  the  premises  demised  are  described  as  the  brick 
factory  situate  on  the  southeasterly  corner  of  Norfolk  Street,  to- 
gether with  the  brick  addition  adjoining  on  the  east,  and  the  upper 

1  Compaitt  Eighroie  v,  Taylor,  98  N.  T.  p.  298  :  "  If  the  case  [Ohapin  ».  Dobaon] 
be  Dear  the  border  line  in  the  application  of  the  exception  to  the  facts,  there  can  be  no 
question  as  to  the  soundness  of  the  doctrine  asserted."  —  Per  Finch,  J.  See  Kin- 
nard  Co.  v.  Tower  Co.,  169  Mass.  891;  Thomas  v.  Scutt,  127  N.  Y.  133 ;  Case  v. 
Bridge  Co.,  184  N.  Y.  78,  81 ;  Bagley  Co.  v.  Saranac,  186  N.  Y.  626 ;  Carleton  v, 
Lombaid,  149  N.  Y.  187 ;  s.  c.  ib.  601.  —  Ed. 
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part  of  the  frame  addition  ad joiniDg  on  the  sonth.  Before  the  execa« 
tion  of  the  lease  the  premises  had  been  used  for  manufacturing 
purposes,  and  there  were  in  the  building  an  engine  and  boiler,  used 
for  driving  machinery.  The  defendants  were,  themselves,  lessees 
from  the  owners  of  the  freehold  for  an  unexpired  term.  The  boiler 
was  the  property  of  one  of  the  defendants ;  the  engine  belonged  to 
the  owner  of  the  fee. 

The  p!aintififs  were  manufacturers  of  ivory  buttons,  and  rented  the 
property  for  the  purpose  of  carrying  on  that  business  on  the  premises 
demised.  The  only  reference  in  the  lease  to  the  business  proposed 
to  be  carried  on  is,  that  the  lease  contains  a  covenant  by  the  lessees 
that  they  would  not  use  or  permit  any  part  of  the  premises  to  be  used 
for  any  other  purpose  than  a  button  factory.  After  the  plaintiffs 
took  possession  they  found  that  the  engine  was  not  competent  to  do 
the  work,  and  that  the  engine  and  boiler  were  out  of  repair,  and  con- 
siderable money  was  expended  by  them  in  making  repairs,  involving 
also  interruptions  in  the  plaintiffs'  business.  For  the  money  so 
expended  and  damages  for  loss  of  business  this  suit  was  brought 

At  the  circuit,  at  the  close  of  the  plaintiffs'  case,  the  court  granted 
a  nonsuit,  with  leave  to  apply  to  this  court  to  set  the  nonsuit  aside. 

Argued  at  February  Term,  1882,  before  Justices  Depue,  Van 
Stckel,  and  Parker.  For  the  plaintiffs,  Samuel  Kaliach.  For  the 
defendants,  Elwood  C.  Harris.  The  opinion  of  the  court  was  deliv- 
ered by 

Depce,  J.  The  action  is  in  form  an  action  of  trespass  on  the  case 
upon  promises. 

The  declaration  alleges  that  the  defendants  were  desirous  of  demis- 
ing and  letting  the  said  factory  to  the  plaintiffs ;  that  they  were  in- 
formed by  the  plaintiffs  that  the  plaintiffs  were  desirous  of  the  said 
premises  for  the  purpose  of  manufacturing  buttons,  and  that  it  was 
necessary  to  have  power  and  steam,  in  order  to  carry  on  said  manu- 
facturing business ;  and  that  if  the  said  defendants  would  furnish  the 
said  plaintiffs  with  a  good  engine  and  boiler,  they,  the  said  plaintiffs, 
would  hire  said  premises;  and  thereupon  the  said  defendants  then 
and  there  expressly  warranted  and  guaranteed  to  the  said  plaintiffs 
that  the  engine  and  boiler  situate  on  the  said  premises  were  in 
thorough  repair,  and  would  furnish  all  the  steam  and  power  necessary 
to  carry  on  the  business  for  which  the  said  plaintiffs  desired  to  use 
the  same ;  and  the  said  plaintiffs,  relying  and  depending  upon  such 
warranty  made  by  the  said  defendants,  hired  the  said  pr'emises. 

Naumbe]^,  one  of  the  plaintiffs,  testified  that  they  were  looking  for 
a  suitable  factory  in  the  city,  and  that  ''amongst  others,  I  heard  of 
that  place  being  vacated  by  Young  and  Morgan ;  Mr.  Young  was  not 
in  the  first  time  I  called ;  the  second  time  I  found  him,  and  I  told 
him  I  wanted  a  place  furnished  with  a  suitable  engine  and  boiler  to 
carry  on  our  business  with,  and  he  told  me  then  that  this  shop  would 
be  just  the  place  for  me;  and  he  told  me  further  that  the  boiler  and 
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engine  was  in  thorough  repair;  and  I  asked  him  about  the  rent,  and 
one  thing  and  another,  and  I  told  him  I  would  see  him  again  in  a 
day  or  so;  I  saw  him  again,  and  I  told  him  that  I  am  not  versed 
well  in  machinery,  and  I  wanted  a  place  that  was  perfectly  satisfac- 
tory in  that  respect;  and  he  told  me  he  would  guarantee  that  the 
boiler  and  engine  was  in  thorough  repair,  and  that  we  would  have 
more  than  sufficient  steam  and  power  out  of  that  engine  and  boiler; 
in  consideration  of  that  we  made  the  lease." 

Neither  in  the  declaration  nor  on  the  evidence  do  the  plaintiffs j:^1y 
on  fraud  —  false  and  fraudulent  representations  by  the  defendants, 
whereby  they  were  induced  to  enter  into  the  lease  —  as  a  ground  for 
recovering  damages.  The  gravamen  of  the  suit  is  a  warranty  or 
undertaking  by  the  defendants  that  the  engine  and  boiler  were  in  good 
repair  and  capable  of  supplying  the  power  necessary  to  caiTy  on  the 
plaintiffs'  business. 

The  lease  is  entirely  silent  on  this  subject.  It  contains  a  demise 
in  the  usual  form.  Only  the  factory  buildings  are  described  as  the 
premises  demised.  The  engine  and  boiler  passed  under  the  lease  as 
fixtures  and  appendages  of  the  factory  buildings.  The  pi*opositions 
for  examination  are,  whether,  in  view  of  the  written  lease,  parol  evi- 
dence of  a  warranty  was  competent,  and  whether  any  undertaking, 
with  respect  to  the  condition  and  capacity  of  the  engine  and  boiler, 
was  implied  from  the  letting,  under  the  circumstances  of  this  case. 

The  general  rule  that  parol  evidence  will  not  be  received  to  add  to 
or  alter  the  terms  of  a  contract  in  writing,  applies  to  leases  as  well  as 
other  instruments  in  writing.  Except  where  fraud  or  illegality  has 
been  set  up,  parol  evidence  of  an  agreement  not  expressed  in  the 
writing,  is  competent  only  where  the  writing  contains  only  a  part  of 
the  contract,  or  the  evidence  is  admitted  to  apply  the  written  contract 
to  its  subject-matter,  or  to  establish  a  parol  contemporaneous  agree- 
ment between  the  parties,  with  respect  to  the  manner  in  which  the  rent 
reserved  should  be  paid,  which  both  parties  have  acted  upon  and 
carried  into  execution,  and,  therefore,  have  given  the  agreement  the 
force  and  effect  of  an  accord  executed.  Oliver  v.  Phelps^  Spencer, 
180;  s.  c.  1  Zab.  597,  is  an  example  of  the  latter  class  of  cases. 

There  is  a  class  of  cases  where  the  parties  concluding  an  agreement 
which  is  reduced  to  writing,  have,  at  the  same  time  and  on  the  same 
consideration,  negotiated  by  parol  another  agreement  which  is  collat- 
eral and  on  a  subject  distinct  from  that  to  which  the  written  contract 
relates,  in  which  oral  evidence  of  such  an  agreement  is  held  to  be 
competent.  Lindley  v.  Lacey^  17  C.  B.  n.  s.  578,  is  a  case  of  this 
class.  The  parties  were  negotiating  for  the  sale  and  purchase  of  the 
fixtures  and  good- will  of  a  business,  and  their  agreement  on  that  sub- 
ject was  reduced  to  writing.  At  the  same  time  a  promise  was  made 
by  the  defendant  in  consideration  of  the  plaintiff's  signing  the  agree- 
ment, that  he,  the  defendant,  would  settle  an  action  then  pending 
against  the  plaintiff  at  the  suit  of  one  C.    The  defendant  neglected  to 
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settle  the  Bait,  and  the  goods  were  seized  and  sold  nnder  the  jndg- 
ment  recovered  therein.  In  an  action  for  damages  for  this  default, 
evidence  of  the  prior  oral  agreement  to  settle  the  action  was  held 
admissible,  notwithstanding  the  written  agreement  authorized  the  de- 
fendant to  settle  C/s  action  out  of  the  purchase-money.  This  ruling 
was  made  on  the  ground  that  the  defendant's  promise  to  settle  C.  's 
claim  against  the  plainti£F  and  thus  stay  the  action  against  him,  was 
a  thing  which  was  totally  collateral  and  distinct  from  the  agreement 
for  the  sale  of  the  goods  and  the  transfer  of  the  possession  of  the 
premises,  —  a  preliminary  matter  to  be  done  at  once. 

Another  class  of  cases  in  which  oral  testimony  of  an  agreement  by 
the  parties  is  held  to  be  competent,  are  those  in  which  the  evidence 
is  offered  to  show  that  the  written  agreement  was  made  to  take  effect 
upon  a  condition  .which  was  not  performed.  Fym  v.  Campbell^  6  £. 
&  B.  870,  and  Wallis  v.  LiUell,  11  C.  B.  n.  s.  869,  are  cases  of  this 
class.  In  the  first  of  these  cases  the  action  was  for  the  non-perform- 
ance of  an  agreement  to  sell.  The  plaintiff  produced  the  written 
agreement,  signed  by  the  defendant.  The  defendant  was  allowed  to 
prove,  by  oral  testimony,  that  the  agreement  was  drawn  up  and 
signed  with  the  understanding  that  it  should  be  no  bargain  until 
approved  by  A.,  and  that  A.  did  not  approve  of  it.  In  the  second  of 
these  cases  the  plaintiff  declared  on  an  agreement  in  writing  by  the 
defendant  to  transfer  to  him  a  farm  the  latter  held  under  Lord  S., 
upon  the  terms  and  conditions  nnder  which  the  same  was  held  by  the 
defendant  under  Lord  S.  In  an  action  for  refusing  to  transfer  the 
farm,  the  defendant  was  allowed  to  prove,  by  parol,  that  the  agree- 
ment was  subject  to  the  condition  that  it  should  be  null  and  void  if 
Lord  8.  should  not,  within  a  reasonable  time,  consent,  and  agree  to 
the  ti'ansfer  of  the  farm  to  the  plaintiff.  In  cases  of  this  class  the 
oral  testimony  is  received,  not  with  a  view  to  add  an  additional  term 
to  the  written  agreement  in  defeasance  of  it,  but  for  the  purpose  of 
showing  that  the  later  did  not  become  an  agreement  at  all. 

Three  recent  English  cases  have  carried  the  doctrine  of  the  admis- 
sibility of  parol  evidence  where  there  is  a  written  agreement  between 
the  parties,  to  an  extreme  length.  Morgan  y.  Griffith^  L.  R.  6  £zch. 
70;  Erskine  v.  Adeane^  L.  R.  8  Ch.  App.  756;  Mann  v.  Nunn^  43 
L.  J.  C.  P.  N.  8.  241. 

Morgan  v.  Griffith  and  Erskine  v.  Adeane  are  almost  identical  in 
their  facts.  A  farmer  in  treaty  for  grass  lands  declined  to  take  them, 
on  the  ground  that  the  property  was  overnm  with  rabbits.  The  lease, 
as  prepared  in  writing,  resei-ved  to  the  lessor  the  right  to  kill  game. 
The  lessee  refused  to  execute  it  until  the  lessor  promised  to  kill  down 
the  game.  The  rabbits  not  having  been  destroyed,  the  tenant  sued 
the  landlord  for  the  damage  done  by  them  to  the  grass  and  crops ; 
and  evidence  by  parol  of  the  landlord's  undertaking  to  keep  down 
the  game  was  admitted. 

Mftrgan  v.  Griffith  was  decided  upon  little  consideration.     The 
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ground  of  decisioD  was  that  the  verbal  agreement  was  collateral  to  the 
lease,  and  did  not  affect  the  mode  of  enjoyment  of  the  land  demised. 
Erakine  v.  Adeane  was  decided  by  two  equity  judges  on  the  authority 
of  Morgans,  Griffith^  reversing  the  decision  of  Lord  Romilly,  M.  R., 
who  bad  excluded  the  evidence,  for  the  reason  that  the  alleged  agree- 
ment was  not  a  distinct  agreement,  but  an  alteration  of  the  original 
terms  of  agreement,  and,  to  be  binding,  should  have  been  inserted  in 
the  lease.  Morgan  v.  Griffith  was  approved  in  Angell  v.  Duke^  L.  R. 
10  Q.  B.  I'^l;  but  it  is  apparent  from  the  report  of  the  latter  case 
that  the  approbation  expressed  had  reference  only  to  the  fact  that  such 
an  agreement  was  not  within  the  Statute  of  Frauds ;  for  Angell  v. 
Duke,  on  that  occasion,  was  argued  on  demurrer,  and  the  only  point 
of  demurrer  was  that  the  agreement  in  question  was  for  an  interest 
in  lands  within  the  Statute  of  Frauds;  and  it  appearing  on  the  face 
of  the  pleading  that  the  landlord's  agreement  sued  on  —  to  put  the 
house  in  repair  and  send  more  furniture  into  it  —  was  antecedent  to 
and  collateral  to  the  contract  of  letting,  the  declaration  was  sustained. 
But  at  the  trial  oral  testimony  was  tendered  of  the  alleged  promise  in 
the  course  of  a  treaty  for  the  lease,  and  the  lease  containing  a  demise 
of  the  house  and  the  furniture  in  it,  comprised  in  a  schedule  annexed, 
Blackburn,  J.,  rejected  the  testimony,  and  held  that  the  lease  was 
conclusive  as  to  all  that  referred  to  the  taking  of  the  house  and  f umi* 
ture,  and  his  ruling  was  sustained  by  the  court  in  banc.  Angell  v. 
I>uke,  32  L.  T.  n.  s.  820 ;  23  Weekly  Rep.  548. 

In  Mann  v.  Nunn  the  defendant  let  a  messuage  in  an  unfinished 
state,  by  a  written  agreement.  Before  and  at  the  time  of  signing  the 
agreement,  he  verbally  promised  to  put  the  premises  in  a  condition 
fit  for  habitation  —  mentioning,  among  other  things,  a  new  water- 
closet.  He  failed  to  put  in  the  closet,  and  oral  testimony  of  his 
promise  was  held  to  be  competent  in  an  action  by  the  tenant  for 
damages.  The  landlord's  promise  possibly  may  be  considered  to 
relate  to  what  Chief  Justice  Erie,  in  Lhidley  v.  Laeey^  calls  a  pre- 
liminary matter  to  be  done  at  once,  before  the  lease  should  take 
effect.  Mann  v.  Nunn  was  doubted  by  Blackburn,  J.,  in  Angell  v. 
Duke^  32  L.  T.  320,  and,  if  the  landlord's  promise  be  regarded  as 
in  the  nature  of  a  covenant  to  repair,  is  contrary  to  that  line  of  cases 
which  hold  that  such  an  undertaking  cannot  be  established  by  parol 
if  the  premises  are  let  by  a  lease  in  writing. 

It  must  be  borne  in  mind  that  we  are  not  dealing  with  the  ques* 
tion  as  to  what  promises  and  undertakings  between  the  parties  may, 
in  themselves,  be  considered  collateral  or  conditional  the  one  to  the 
other,  but  with  the  salutary  rule  of  evidence  that  the  written  agree- 
ment shall  be  the  only  exponent  of  the  contract,  as  finally  concluded 
between  the  parties,  and  that  proof  by  oral  testimony  of  what  was 
said  or  done  during  the  negotiations  shall  not  be  received,  either  to 
contradict  the  written  contract  or  to  supply  terms  with  respect  to 
which  the  writing  is  silent    This  rule  of  the  common  law  may  be 
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traced  back  to  a  remote  antiquity.  It  is  a  rule  founded  on  the 
obvious  inconvenience  and  injustice  that  would  result  if  matters  in 
writing,  made  by  advice  and  on  consideration,  and  intended  finally 
to  embody  the  entire  agreement  between  the  parties,  were  liable  to 
be  controlled  by  what  Lord  Coke  expressively  calls  ^^the  uncertain 
testimony  of  slippery  memory."     2  Taylor  on  £v.  s.  1035. 

When  the  terms  of  the  agreement  are  reduced  to  writing,  the  docu- 
ment itself,  being  constituted  by  the  parties  as  the  true  and  proper 
exposition  of  their  admissions  and  intentions,  is  the  only  instrument 
of  evidence  in  respect  of  that  agreement  which  the  law  will  reoc^nize, 
so  long  as  it  exists,  for  the  purpose  of  evidence.  3  Starkie  on  £v. 
1002. 

Undoubtedly  this  rule  of  evidence  presupposes  that  the  parties  in- 
tended to  have  the  terms  of  their  agreement  embraced  in  the  written 
contract  If  it  was  designed  that  the  written  contract  should  contain 
only  a  portion  of  the  terms  mutually  agreed  upon,  and  that  the  rest 
should  remain  in  parol,  the  pai*ties  have  not  put  themselves  under  the 
protection  of  the  rule.  But  in  what  manner  shall  it  be  ascertained 
whether  the  parties  intended  to  express  the  whole  of  their  agreement 
in  the  written  contract?  The  question  is  one  for  the  court,  for  it 
relates  to  the  admission  or  rejection  of  evidence.  It  cannot  be 
assumed  that  the  written  contract  was  designed  as  an  imperfect  ex- 
pression of  the  parties'  agreement,  from  the  mere  fact  that  the  written 
agreement  contains  nothing  on  the  subject  to  which  the  parol  evidence 
is  directed.  On  that  assumption  that  part  of  the  rule  which  excludes 
parol  proof  as  a  means  of  adding  to  the  written  contract  would  be 
entirely  abrogated.  And  to  permit  the  parties  to  lay  the  foundation 
for  such  parol  evidence  by  oral  testimony  that  they  agreed  that  that 
part  only* of  their  contract  should  be  included  in  the  written  agree- 
ment, would  open  the  door  to  the  very  evil  against  which  the  rule  was 
designed  to  protect 

The  only  safe  criterion  of  the  completeness  of  a  written  contract 
as  a  full  expression  of  the  terms  of  the  parties'  agreement  is  the 
contract  itself.  When  parties  have  deliberately  put  their  mutual 
engagements  into  writing  in  such  language  as  imports  a  legal  obliga- 
tion, it  is  only  reasonable  to  presume  that  they  have  introduced  into 
the  written  instrument  every  material  term  and  circumstance;  and, 
consequently,  all  parol  testimony  of  conversations  held  between  the 
parties,  or  of  declarations  made  by  either  of  them,  whether  before  or 
after,  or  at  the  time  of  the  completion  of  the  contract,  will  be  re- 
jected. 2  Taylor  on  Ev.  §  1035.  If  the  written  contracts  purport 
to  contain  the  whole  agreement,  and  it  is  not  apparent  from  the 
writing  itself  that  something  is  left  out  to  be  supplied  by  extrinsic 
evidence,  parol  evidence  to  vary  or  add  to  its  terms  is  not  admissible, 
jffei,  Adm^^  v.  Heller^  63  Wis.  415.  "If  the  instrument,"  says  Chief 
Justice  Erie' in  Lindleyy.  Lacey^  "shows  that  it  was  meant  to  contain 
the  whole  bargain  between  the  parties,  no  extrinsic  evidence  shall  be 
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admitted  to  iDtroduce  a  term  which  does  not  appear  there."  In 
Crane  v.  Elizabeth  Library  Association^  5  Dutcher,  805,  Chief  Justice 
Whelpley  said :  ''  Where  the  parties  have,  by  a  written  paper  purport- 
ing to  be  complete  oti  its  face,  —  that  is,  to  be  a  full  agreement,  — 
undertaken  to  define  the  whole  nature  and  extent  of  their  agreement, 
parol  evidence  ought  not  to  be  admitted  to  add  a  single  stipulation 
or  vary  the  legal  effect  of  those  contained  in  it."  He  adds:  '*  Where 
an  entire  verbal  contract  has  been  entered  into,  and,  in  part  execu- 
tion of  its  terms,  written  papera  have  been  signed  by  either  of  the 
parties,  which,  on  their  face,  are  fragmentary  and  do  not  purport  to 
be  an  entire  and  complete  contract,  the  parol  contract  is  not  held  to 
be  merged  in  them,  but  may,  notwithstanding  their  existence,  still  be 
proved."  In  Powell  v.  Edmunds^  12  East,  6,  a  sale  of  growing 
timber  was  made  by  auction,  on  printed  conditions  of  sale  which 
did  not  state  anything  as  to  the  quantity.  Parol  evidence  was  ofifered 
that  the  auctioneer  at  the  time  of  the  sale  warranted  the  quantity. 
The  rejection  of  the  testimony  was  sustained  by  the  court.  Lord  Ellen- 
borough  saying:  ^*If  the  parol  evidence  were  admissible  in  this  case, 
I  know  of  no  instance  where  a  party  may  not,  by  parol  testimony, 
superadd  any  term  to  a  written  agreement,  which  would  be  setting 
aside  all  written  contracts  and  rendering  them  of  no  effect.**  The 
observations  above  quoted  apply  specially  to  Morgan  v.  Griffiths 
and  Erskine  v.  Adeane.  In  every  instance  the  object  of  a  written 
lease  is  to  express  the  mutual  undertakings  of  the  landlord  and  his 
tenant  relating  to  the  preservation  and  improvement  of  the  premises 
for  the  benefit  of  the  landlord,  and  the  advantageous  enjoyment  of 
them  by  the  tenant  It  is  undeniable  that  in  both  those  cases  the 
alleged  promise  of  the  landlord  was  an  agreement  to  do  acts  upon  the 
demised  premises  which  would  make  their  occupation  and  cultivation 
more  profitable  to  the  tenant,  as  much  so  as  the  landlord's  promise 
to  make  substantial  repairs  or  to  contribute  labor  towards  their  culti- 
vation. It  added  a  new  term  to  the  terms  of  letting  contained  in  the 
written  lease.  When  the  contract  is  reduced  to  writing,  the  law  pre- 
sumes that  the  writing  contains  the  whole  agi*eempnt.  To  permit  terms 
to  be  engrafted  upon  the  written  agreement  by  mere  parol  evidence, 
would  be  attended  with  all  the  danger,  laxity,  and  inconvenience 
which  the  general  rule  is  calculated  to  exclude;  for  an  agreement 
might,  by  such  additional  terms,  be  as  effectually  altered  as  if  the 
very  terms  of  the  agreement  had  been  changed  by  parol  evidence. 
8  Starkie  on  Ev.  1007;  Speekels  v.  Sax,  1  E.  D.  Smith,  258. 

Nor  can  this  salutary  rule  of  evidence,  which  is  indispensable  to 
the  security  of  contracting  parties,  be  maintained  in  its  integrity  in 
the  admission  of  oral  testimony  in  relation  to  matters  which,  in  a 
general  sense,  might  be  considered  as  collateral  to  the  contract. 
An  exception  of  such  a  compass  would,  in  a  great  variety  of  cases, 
entirely  displace  the  rule  and  make  it  of  little  value.  Fcmt  instance, 
in  contracts  of  letting,  the  usual  covenants  —  such  as  for  repairs  and 
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Improvements,  the  payment  of  taxes,  rates,  assessments,  and  insur- 
ance, the  mode  of  cultivation  or  occupation,  and  the  like  —  are  all 
collateral  to  the  demise  of  the  land;  and  if  oral  testimony  be  received 
to  prove  the  agreements  of  the  landlord  or  tenknt  on  such  subjects, 
the  written  lease  would  be  of  little  avail.  To  Justify  the  admission 
of  a  parol  promise  by  one  of  the  contracting  parties  to  a  written 
contract,  on  the  ground  that  the  promise  was  collateral,  the  promise 
must  not  only  be  collateral,  but  must,  as  in  Lindley  v.  Lacey^  relate 
to  a  subject  distinct  from  that  to  which  the  written  contract  applies. 
In  Dutton  v.  Gerrishy  9  Cush.  89,  a  warehouse  was  let  by  a  written 
lease.  Parol  evidence  of  a  warranty  by  the  lessor  at  the  time  of  the 
letting  that  the  premises  were  fit  for  the  purpose  for  which  they  were 
let,  was  excluded,  on  the  ground,  as  was  said  by  Chief  Justice  Shaw, 
that  ^4f  there  was  any  warranty,  express  or  implied,  it  was  part  of 
the  contract  of  hiring,  and  not  something  separate  and  independent, 
and  must,  therefore,  be  found  in  one  of  the  items  or  terms  of  that 
contract." 

I  think  it  may  be  considered  as  settled  upon  principle,  as  well  as 
by  the  weight  of  authority,  that  where  the  written  contract  purports 
on  its  face  to  be  a  memorial  of  the  transaction,  it  superaedes  all 
prior  negotiations  and  agreements,  and  that  oral  testimony  will  not 
be  admitted  of  prior  or  contemporaneous  promises  on  a  subject  which 
is  so  closely  connected  with  the  principal  transaction,  with  espect  to 
which  the  parties  are  contracting,  as  to  be  part  and  parcel  of  the 
transaction  itself,  without  the  adjustment  of  which  the  parties  cannot 
be  considered  as  having  finished  their  negotiations  and  finally  con- 
cluded a  contract^  Thus,  a  covenant  by  the  landlord  to  repair  is,  in 
itself,  collateral  to  the  demise  of  the  premises ;  and  yet  a  contempo- 
raneous promise  by  the  landlord  to  make  repairs  cannot  be  established 
by  parol  evidence  where  there  is  a  lease  in  writing.  Howard  v. 
Thomas^  12  Ohio  St  201;  Cleves  v.  WUloughby^  7  Hill,  83.  Where 
an  agreement  specifies  only  the  rent  and  the  term  but  is  silent  as  to 
repairs,  it  is  obvious  that  such  an  agreement  may  be  as  completely 

• 

1  And  80  McTague  v.  Finnegan,  54  N.  J.  Eq.  454,  460  (1896),  where  the  oonrt 
(McGill,  Chancellor)  formulated  the  matter  thus:  "It  ia  an  established  rule  of  evi- 
dence that  where  parties  have  put  their  contract  in  writing,  and  that  writing,  upon  its 
face,  purports  to  contain  the  whole  agreement  between  them,  it  shall  be  the  onlj  evi- 
dence of  the  contract  as  finally  concluded,  and  no  oral  evidence  of  what  was  said  and 
done  during  negotiations  looking  up  to  it  will  be  admitted  to  alter  or  contradict  it,  or 
to  supply  additional  terms.  Alsa  chat  no  proof  will  be  received  to  show  a  collateral 
promise  between  the  parties  at  the  negotiation,  unless  that  promise  relates  to  a  subject 
distinct  from  that  to  which  the  written  contract  applies.  Naumberg  v.  Young,  15  Yr. 
831."  See  also  the  proposition  of  Yan  Fleet,  Y.  C,  in  Leslie  v.  Leslie,  50  N.  J.  £q., 
155,  161  (1892). 

In  reaching  such  results  there  is  reason  to  think  that  courts  often  overlook  tbe 
difference  between  questions  relating  to  the  fadum,  of  an  instrument  and  the  construc- 
tion or  interpretation  of  it ;  as  well  as  the  grave  and  fundamental  difference  between 
questions  of  evidence  and  substantive  law,  —  Sd. 
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varied  by  proof  of  an  additional  stipulation  that  the  landlord  shall 
lay  out  a  specific  sum  in  altei'ations,  as  by  evidence  that  the  rent 
shall  be  diminished  without  any  stipulations  as  to  repairs.  3  Stavkie 
on  Ev.  1007.  The  reason  for  this  course  of  decision  is  accurately 
given  by  Gholson,  J.,  in  Howard  v.  ThomcLs.  He  says  that,  ^^while 
the  written  agreement  may  be  considered  as  silent  on  the  subject  of 
the  improvemennt  which,  it  is  alleged,  the  landlord  agreed  to  make, 
yet  the  making  of  such  an  improvement  is  to  be  regarded  as  a  part 
of  the  transaction  by  presumption  of  law,  and  cannot  be  separated 
from  it,  or  regarded  as  a  distinct  transaction.  Any  negotiation, 
therefore,  in  relation  to  such  an  improvement  is  concluded  by  the 
written  agreement."  In  Wilson  v.  Deen^  74k  N.  Y.  531,  a  house  was 
let  by  a  written  lease,  with  the  furniture  therein,  a  schedule  of  which 
was  to  be  annexed  to  the  lease.  The  lease  was  executed.  The 
tenant  took  possession,  but  no  schedule  of  the  furniture  was  ever 
annexed  to  the  lease.  In  an  action  in  equity  to  cancel  the  lease,  oral 
testimony  that,  as  part  of  the  contract  of  letting,  the  lessor  agreed 
that  certain  deficiencies  in  the  furniture  should  be  made  up  by  the 
beginning  of  the  term,  was  rejected.  Where  P.  agreed,  in  writing, 
to  engage  E.  to  play  a  certain  part  in  a  drama  "during  the  run  of 
the  piece,"  parol  evidence  was  held  to  be  inadmissible  to  show  that, 
in  conversations  that  took  place  before  the  contract  was  reduced  into 
writing,  it  was  guaranteed  by  the  defendant  that  the  run  of  the  piece 
should  last  at  least  eight  weeks,  —  there  being  no  such  proviso  in  the 
written  agreement.     Emery  v.  Parry ^  17  L.  T.  m.  s.  162.^  •  •  . 

A  warranty  of  the  quality  of  property  is  collateral  to  the  sale,  for 
the  title  will  pass  without  such  a  warranty ;  but  when  such  an  under- 
taking is  entered  into,  it  will  form  part  of  the  contract  by  the  agree- 
ment of  the  parties.  Benj.  on  Sales,  452.  Hence,  when  the  contract 
of  sale  has  been  reduced  to  writing,  parol  evidence  is  inadmissible 
to  add  a  contract  of  warranty  to  the  terms  of  the  contract,  as  expressed 
in  the  writing.  Kain  v.  Old^  2  B.  &  C.  627 ;  Powell  v.  Edmunds^ 
12  East,  6;  Hamor  v.  Groves^  15  C.  B.  667;  Mumford  v.  McPherson^ 
1  Johns.  414 ;  Van  Ostrand  v.  Reedy  1  Wend.  424 ;  Benj.  on  Sales, 
461 ;  Story  on  Sales,  s.  358  a.  Oral  testimony  of  a  warranty  is  com* 
petent  only  where,  as  in  Allen  v.  Pinky  4  M.  &  W.  140,  and  in 
Chapin  v.  Dobsony  78  N.  Y.  74,  the  writing  is  informal,  and  does 
not,  bn  its  face,  purport  to  contain  the  entire  contract  of  the  parties. 

In  the  present  case  the  lease  is  perfect  and  complete  in  all  its  parts. 
On  its  face  it  purports  to  express  the  terms  of  the  letting  as  finally 
agreed  upon.  The  effort  is  to  engraft,  by  parol  evidence,  a  contract 
of  warranty  upon  a  contract  in  writing,  which  appears  to  be  complete 
and  perfect,  and  is  silent  on  that  subject.  Oral  testimony  cannot  be 
admitted  for  this  purpose  without  breaking  down  the  rule  which 
permits  parties  to  make  their  written  contracts  the  only  evidence  of 

^  At  Nisi  Prills.  The  eridenoe  was  offered  in  aid  of  ioterpietatioxi,  to  explain  the 
meaning  of  the  writing.  —  Ed. 
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their  undertakingB,  and  enables  them  to  protect  themselves  from  the 
hazard  of  uncertain  oral  testimony  with  respect  to  their  engagements. 
Where  the  lease  contains  no  warranty  of  the  condition  of  the  prem- 
ises, declarations  of  the  lessor  on  that  subject  are  not  admissible  to 
create  a  warranty ;  such  proof  would  be  adding  to  the  written  agree- 
ment by  parol  evidence.  IhUton  v.  Gerrish^  supra^  and  Brigham 
V.  Rogers^  17  Mass.  571,  are  directly  in  point  In  the  first  of  these 
cases  parol  evidence  of  a  warranty  of  the  condition  of  the  premises 
demised  —  there  being  a  written  lease  —  was  excluded;  and  in  the 
second  it  was  held  that,  where  an  estate  was  demised  by  lease  under 
seal,  no  action  lay  on  a  parol  promise  made  by  the  lessor  at  the  time 
of  executing  the  lease,  that  the  water  on  the  premises  demised  would 
be  good,  and  that  there  would  be  enough  of  it,  and  if  not  he  would 
make  it  so.  .  •  • 

The  action  cannot  be  maintained  on  either  of  the  grounds  contended 
for,  and  the  nonsuit  was  properly  ordered.^ 

1  And  80  Thompson  v,  Libby,  S4  Minn.  874 ;  Hei  v.  Heller,  58  WU.  415  ;  Seitz  9. 
Brewers,  etc  Co.,  141  U.  S.  510.  Compare  Thomas  v.  Scatt,  127  K.  Y.  188  ;  Bretto  v. 
Levine,  50  Minn.  168  ;  Stowell  v.  Greenw.  Ins.  Co.,  57  N.  E.  Rep.  480  (1900). 

In  Erenzherger  o.  WingSeld,  96  Cal.  251,  254  (1892),  the  coart  (De  Haven,  J.) 
said:  "  (Jpon  the  trial,  plaintiff  introduced  oral  evidence  tending  to  show  tiie  making 
of  the  contract  with  the  agent  or  defendant,  and  that  its  terms  were  as  contended  for 
by  plaintiffl  It  appeared,  however,  that  after  the  oral  Negotiations  were  fully  com- 
pleted, and  the  terms  of  the  contract  agreed  on,  and  about  the  time  plaintiff  com- 
menced the  work  of  building  the  sidewalk,  he  made  and  signed  the  following  writings 
and  gave  the  same  to  the  defendant  or  his  agent :  —  '  To  Right  Rev.  Biahop  Wingfield. 
Contract  for  brick  bulk-head  to  be  built  in  this  manner :  Four  feet  .six  inches  be- 
tween buttresses  to  two  brick  or  seventeen  inches  thick,  and  to  be  tapered  in  as  you 
see  the  pier  on  outer  side ;  the  circle  wall  to  be  eight  inch,  wall  and  all  to  be  plastered 
outside  with  cement  mortar.  There  is  cement  vralk  to  be  laid  the  full  length,  width, 
and  also  to  do  carpenter-work,  and  to  be  ready  to  receive  cement  walk.  All  to  be 
done  in  a  good  workmanlike  manner  for  the  sum  of  one  thousand  and  eighty-one  dol- 
lars ($1,081).     Lucus  Ereuzberger,  No.  1622  E  St,  Sacramento.' 

*'  The  defendant  thereupon  moved  to  strike  out  all  evidence  relating  to  oral  negotia- 
tions and  conversations  between  the  parties  prior  to  the  making  of  this  writing,  upon 
the  ground  that  the  writing  itself  constituteil  the  contract  between  the  psrties,  and  con- 
tained the  only  evidence  of  its  terms.  The  motion  was  denied,  and  the  court  found 
the  terms  of  the  contract  to  be  as  testified  to  by  the  witnesses  for  plaintiff.  The  mo- 
tion of  defendant  was  properly  denied.  The  rule  is,  of  course,  a  familiar  and  salutary 
one,  that  when  a  contract  has  been  reduced  to  writing,  parol  evidence  is  not  admissible 
for  the  purpose  of  cutting  down  or  adding  to  its  terms.  But  in  order  for  this  rule  to 
have  any  application,  the  writing  must  be  one  which,  by  legal  construction,  shows 
upon  its  face  that  it  was  intended  to  express  the  whole  contract  between  the  parties. 
Kaumbei^  v.  Young,  44  K.  J.  L.  888 ;  48  Am.  Rep.  880 ;  Harrison  v,  McCormick, 
89  Cal.  827.  It  does  not  apply  to  a  mere  memorandum  like  the  one  we  are  now  con- 
sidering, and  which  does  not  of  itself  import  any  contract.  Briggs  v.  Hilton,  99  N.  Y. 
517;  52  Am.  Rep.  68." 

Lynch  v.  Curfinan,  65  Minn.  170,  174  (1896),  per  Mitchell,  J.  "The  written  con- 
tract  .  .  .  does  not  refer  to  the  matter  of  the  sale  of  the  old  mschine,  and  the  evidence 
as  to  the  rescission  of  that  sale  falls  within  the  familiar  rule  that  parol  evidence  is  ad- 
missible to  prove  an  oral  agreement  relating  to  a  different  subject-matter  from  that 
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In  Thompson  v.  Libbt,  84  Minn.  374  (1885),  the  opinion  was  as 
follows :  Mitchell,  J.  The  plaintiff  being  the  owner  of  a  qnantitj'  of 
logs  marked  ^^  H.  C.  A./'  cat  in  the  winters  of  1882  and  1883,  and  lying 
in  the  Mississippi  River,  or  on  its  banks,  above  Minneapolis,  defendant 
and  the  plaintiff,  through  his  agent,  D.  S.  Mooers,  having  fuU}^  agreed 
on  the  terms  of  a  sale  and  purchase  of  the  logs  referred  to,  executed 
the  following  written  agreement:  ** Agreement  Hastings,  Minn., 
June  1, 1883.  I  have  this  day  sold  to  R.  C.  Libbj,  of  Hastings,  Minn., 
all  mj  logs  marked  'H.  C.  A.,'  cut  in  the  winters  of  1882  and  1883, 
for  ten  dollars  a  thousand  feet,  boom  scale  at  Minneapolis,  Minnesota. 
Payments  cash  as  fast  as  scale  bills  are  produced.  [Signed]  J.  H. 
Thompson,  per  D.  S.  Mooers.     R.  C.  Libby.** 

This  action  having  been  brought  for  the  purchase-money,  the  de- 
fendant —  having  pleaded  a  warranty  of  the  quality  of  the  Ic^,  alleged 
to  have  been  made  at  the  time  of  the  sale,  and  a  breach  of  it  —  offered 
on  the  trial  .oral  testimony  to  prove  the  warranty,  which  was  admitted, 
over  the  objection  of  plaintiff  that  it  was  incompetent  to  prove  a  verbal 
warranty,  the  contract  of  sale  being  in  writing.  This  raises  the  only 
point  in  the  case. 

No  ground  was  laid  for  the  reformation  of  the  written  contract,  and 
any  charge  of  fraud  on  part  of  plaintiff  or  his  agent  in  making  the  sale 
was  on  the  trial  expressly  disclaimed.  No  rule  is  more  familiar  than 
that  ^^  parol  contemporaneous  evidence  is  inadmissible  to  contradict  or 
fary  the  terms  of  a  valid  written  instrument,"  and  yet  none  has  given 
rise  to  more  misapprehension  as  to  its  application.  It  is  a  rule  founded 
on  the  obvious  inconvenience  and  injustice  that  would  result  if  matters 
in  writing,  made  with  consideration  and  deliberation,  and  intended  to 
embod}'  the  entire  agreement  of  the  parties,  were  liable  to  be  controlled 
by  what  Lord  Coke  expressly  calls  '^  the  uncertain  testimony  of  slippery 
memor}'."  Hence,  where  the  parties  have  deliberately  put  their  en- 
gagements into  writing  in  such  terms  as  to  import  a  legal  obligation, 
without  any  uncertainty  as  to  the  object  or  extent  of  such  engagement, 
it  is  conclusively  presumed  that  the  whole  engagement  of  the  parties, 
and  the  manner  and  extent  of  their  undertaking,  was  reduced  to  writing. 
1  Greenl.  Ev.  §  275.  Of  course,  the  rule  presupposes  that  the  paities 
intended  to  have  the  terms  of  their  complete  agreement  embraced  in 
the  writing,  and  hence  it  does  not  apply  where  the  writing  is  incom-» 
plete  on  its  face  and  does  not  purport  to  contain  the  whole  agreement, 
as  in  the  case  of  mere  bills  of  parcels,  and  the  like. 

But  in  what  manner  shall  it  be  ascertained  whether  the  parties  in- 
tended to  express  the  whole  of  their  agreement  in  writing?  It  is 
sometimes  loosely  stated  that  where  the  whole  contract  be  not  reduced 
to  writing,  parol  evidence  may  be  admitted  to  prove  the  part  omitted. 
But  to  allow  a  party  to  lay  the  foundation  for  such  parol  evidence 
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transaction. "  —  Eo. 
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by  oral  testimony  that  only  part  of  the  agreement  was  redaced  to 
wiiting,  and  then  prove  by  parol  the  part  omitted,  would  be  to  work  in 
a  circle,  and  to  permit  the  verj*  evil  which  the  rule  was  designed  to 
prevent.  The  only  criterion  of  the  completeness  of  the  written  con- 
tract as  a  full  expression  of  the  agreement  of  the  parties  is  the  writing 
itself.  If  it  imports  on  its  face  to  be  a  complete  expression  of  the 
whole  agreement,  —  that  is,  contains  such  language  as  imports  a  com- 
plete legal  obligation,  —  it  is  to  be  presumed  that  the  parties  have 
introduced  into  it  every  material  item  and  term ;  and  parol  evidence 
cannot  be  admitted  to  add  another  term  to  the  agreement,  although  the 
writing  contains  nothing  on  the  particular  one  to  which  the  pai-ol  evi- 
dence is  directed.  The  rule  forbids  to  add  by  parol  where  the  writing 
is  silent,  as  well  as  to  vary  where  it  speaks,  —  2  PhiL  Evidence  (Cow. 
&  H.  Notes),  669 ;  Naumherff  v.  Touttg,  44  N.  J.  Law,  831 ;  Hei  v. 
HeUeVf  53  Wis.  415,  —  and  the  law  controlling  the  operation  of  a 
written  contract  becomes  a  part  of  it,  and  cannot  be  varied  by  parol 
any  more  than  what  is  written.  2  Phil.  Ev.  (Cow.  &  H.  Notes),  668 ; 
La  Farge  v.  Bickert,  5  Wend.  187;  Oreeri/  v.  J7o%,  14  Wend.  26; 
Stone  V.  Harmon^  81  Minn.  512. 

The  written  agreement  in  the  case  at  bar,  as  it  appears  on  its  face, 
in  connection  with  the  law  controlling  its  construction  and  operation, 
purports  to  be  a  complete  expression  of  the  whole  agreement  of  the 
parties  as  to  the  sale  and  purchase  of  tliese  logs,  solemnly  executed  by 
both  parties.  There  is  nothing  on  its  face  (and  this  is  a  question  of 
law  for  the  court)  to  indicate  that  it  is  a  mere  informal  and  incomplete 
memorandum.  Parol  evidence  of  extrinsic  facts  and  olrcnmstances 
would,  if  necessar}',  be  admissible^as  it  always  is,  to  apply  the  contract 
to  its  subject-matter,  or  in  order  to  a  more  perfect  understanding  of  its 
language.  But  in  that  case  such  evidence  is  used,  not  to  contradict  or 
vary  the  written  instrument,  but  to  aid,  uphold,  and  enforce  it  as  it 
stands.  The  language  of  this  contract  ^^  imports  a  legal  obligation, 
without  any  uncertainty  as  to  Its  object  or  the  extent  of  the  engage- 
ment," and  therefore  ''  it  must  be  conclusively  presumed  that  the  whole 
engagement  of  the  parties,  and  the  nranner  and  extient  of  the  under- 
taking, was  reduced  to  writing.''  No  new  term,  forming  a  mere  inci- 
dent to  or  part  of  the  contract  of  sale,  can  be  added  by  parol. 

That  in  case  of  a  sale  of  personal  property  a  warranty  of  its  quality 
Is  an  item  and  term  of  the  contract  of  sale,  and  not  a  separate  and  in- 
dependent collateral  contract,  and  therefore  cannot  be  added  to  the 
written  agreement  by  oral  testimony,  has  been  distinctl}'  held  by  this 
court,  in  accordance,  not  only  with  the  great  weight  of  authority,  but 
also,  as  we  believe,  with  the  soundest  principles.  Janes  v.  AUey^ 
17  Minn.  269  (292).  ... 

In  opposition  to  the  doctrine  of  Jones  v.  AUey^  we  are  referred  to  a 
few  cases  which  seem  to  hold  that  parol  evidence  of  a  warranty  is 
admissible  on  the  ground  that  a  warranty  is  collateral  to  the  contract  of 
sale,  and  that  the  rule  does  not  exclude  parol  evidence  of  matters  col- 
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lateral  to  the  subject  of  the  written  agreement*  It  seems  to  us  that 
this  is  baaed  upon  a  misapprehension  as  to  the  sense  in  which  the  term 
'^collateral'Ms  used  in  the  rule  invoked.  There  are  a  great  many 
matters  tliat,  in  a  general  sense,  may  be  considered  collateral  to  the 
contract ;  for  example,  in  the  case  of  leases,  covenants  for  repairs, 
improvements,  payment  of  taxes,  etc.,  are,  in  ia  sense,  collateral  to  a 
demise  of  the  premises.  But  parol  evidence  of  these  would  not  be 
admissible  to  add  to  the  termst  of  a  written  lease.  So,  in  a  sense,  a 
warranty  is  collateral  to  a  contract  of  sale,  for  the  title  would  pass 
without  a  warranty.  It  is  also  collateral  in  the  sense  that  its  breach  is 
no  ground  for  a  rescission  of  the  contract  by  the  vendor,  but  that  he 
must  resort  to  his  action  on  the  warranty  for  damages.  But,  when 
made,  a  warranty  is  a  part  of  the  contract  of  sale.  The  common  sense 
of  men  would  say,  and  correctly  so,  that  when,  on  a  sale  of  personal 
property,  a  warranty  is  given,  it  is  one  of  the  terms  of  the  sale,  and  not 
a  separate  and  independent  contract  To  justify  the  admission  of  a 
parol  promise  by  one  of  the  parties  to  a  written  contract,  on  the  ground 
thAt  it  is  collateral,  the  promise  must  relate  to  a  subject  distinct  from 
that  to  which  the  writing  relates.  Dutton  v.  Gerrish^  9  Cush.  89 ; 
Naumberg  v.  Toung^  supra;  2  Taylor,  Ev.  §  1038.  See  IdnoUey  v. 
Zocey,  84  Law  J.  G.  P.  7. 

We  have  carefully  examined  all  the  cases  cited  in  the  quite  ex- 
haustive brief  of  counsel  for  defendant,  and  find  but  very  few  that 
are  at  all  in  conflict  with  the  views  alreadj'  expressed,  and  tliese  few  do 
not  commend  themselves  to  our  judgment.  Our  conclusion  therefore  is 
that  the  court  erred  in  admitting  parol  evidence  of  a  warrant}',  and 
therefore  the  order  refusing  a  new  trial  must  be  reversed.^ 

1  In  FertUizer  Co.  v.  Tompkina,  16  Ind.  App.  408,  406  (1896),  the  contract  had  in  It 
a  clause  that  it  "  contains  the  fall  and  entire  agreement  between  the  parties  thereto, 
and  that  no  outside  verbal  understanding  is  of  any  force  or  effect  whatever,  and  is  not 
to  be  held  binding."  Compare  Stuart  v.  Cambridge,  125  Mass.  102,  109  ;  Ashley  v. 
Henahan,  56  Oh.  St  559 ;  Lantz  o.  fiyman,  102  Iowa,  848. 

In  Wheaton,  etc.  Co.  r.  Noye  Mfg.  Co.,  66  Minn.  156  (1896),  the  court  (Mitchell,  J.), 
in  following  Thompson  v.  Libby,  said  :  "  All  the  authorities  are  substantially  agreed 
that  where,  in  the  absence  of  fraud,  accident,  or  mistake,  the  parties  have  delibenitely 
put  their  contract  into  a  writing  which  is  complete  in  itself,  and*  couched  in  such  lan- 
guage as  imports  a  complete  legal  obligation,  it  is  conclusively  presumed  that  they  have 
introduced  into  the  written  instrument  all  material  terms  and  circumstances  relating 
thereto.  But  the  point  upon  which  the  courts  have  sometimes  differed  is  as  to  how  tho 
incompleteness  of  the  written  contract  may  be  made  to  appear.  Some  cases  seem  to 
go  to  the  length  of  holding  that  this  may  lie  done  by  going  outside  of  the  writing,  and 
proving  that  there  was  a  stipulation  entered  into  but  not  contained  in  it,  and  hence 
that  only  part  of  the  contract  was  put  in  writing.  If  any  such  doctrine  is  to  obtain, 
there  would  be  very  little  left  of  the  rule  against  varying  written  contracts  by  paroL 
Such  is  not  the  law.  Other  cases  seem  to  go  almost  to  the  other  extreme,  by  holding 
that  the  incompleteness  of  the  writing  must  appear  on  the  face  of  the  document  from 
mere  inspection.  But  to  furnish  a  basis  for  the  admission  of  parol  evidence  the  incom- 
pleteness need  not  be  apparent  on  the  face  of  the  instrument. 

"  If  the  written  contract,  construed  in  view  of  the  circumstances  in  which,  and  tho 
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In  Hawlbt  Down-Draft  Furnace  Co.  v.  Hooper,  45  AH.  Rep. 
456  (Md.  1900),  the  appellants  had  contracted  with  defenilant  in 
writing  to  pat  in  fiimaoes  which  he  guaranteed  should  effect  a  certain 
saving  in  fuel,  without  specifying  how  the  amount  of  saving  should 
be  ascertained.  Evidence  by  the  defendant  as  to  a  contempora- 
neous oral  agreement  how  the  saving  should  be  ascertained  was  ad- 
mitted below;  and,  on  exceptions,  this  ruling  was  sustained.  The 
court  (Page,  J.)  said:  *^The  second  and  third  exceptions  present  the 
same  questions,  and  may  be  considered  together.  They  question  the 
correctness  of  the  action  of  the  court  in  permitting  evidence  to  go  to 
the  jury  tending  to  prove  that  there  had  been  a  contemporaneous  verbal 
understanding  between  the  parties  as  to  the  test  to  be  made  in  deter- 
mining whether  the  guaranty  had  been  fully  met.  Mr.  William  E. 
Hooper  testified  that  it  was  understood  that  the  test  was  *  not  to  be  a 
scientific  test,'  but  one  by  which  ^  the  coal  consumed  in  the  furnaces 
before  the  Hawley  furnace  was  put  in '  should  be  compared  ^  with  the 
coal  consumed  afler  the  Hawley  furnace  was  put  in**  Mr.  James  E. 
Hooper  testified  that  it  was  agreed  there  should  be  ^  an  ordinary  ever}'- 
da}'  comparative  test  measured  by  the  number  of  tons  of  coal  con- 
sumed by  our  boiler  that  went  in  before  as  compared  with  what  went 
in  afterwards.'  We  have  seen  that  several  tests  were  actually  made. 
The  first  two  were  ^  evaporative  tests,'  as  referred  to  in  the  evidence. 
The  two  boilers  with  the  Hawley  furnaces  were  separated  from  the  two 
others.  All  the  water  and  coal  were  carefully  weighed  and  measured, 
and  the  result  was  arrived  at  by  comparing  the  quantities  respectively 
used  in  each  battery.  There  was  also  a  test  made  by  the  defendants, 
which  consisted  in  keeping  a  record  of  the  quantity  of  coal  consumed 
in  each  pair  of  furnaces,  and,  after  the  lapse  of  some  time,  making 

purpose  for  which,  it  was  executed,  —  which  evidence  is  always  admissible  to  put 
the  court  in  the  position  of  the  parties,  —  shows  that  it  was  not  meant  to  oontain  the 
whole  bargain  between  the  parties,  then  parol  evidence  is  admissible  to  prove  a  term 
upon  which  the  writing  is  silent,  and  which  is  not  inconsistent  with  what  is  written  ; 
but,  if  it  shows  that  the  writing  was  meant  to  contain  the  whole  bargain  between  the 
parties,  no  parol  evidence  can  be  admitted  to  introduce  a  term  which  does  not  appear 
there.  In  short,  the  true  rule  is  that  the  only  criterion  of  the  completeness  of  the 
written  contract  as  a  full  expression  of  the  agreement  of  the  parties  is  the  writing  it- 
self ;  but,  in  determining  whether  it  is  thus  complete,  it  is  to  be  construed,  as  in  any 
other  case,  according  to  its  subject-matter,  and  the  circumstances  under  which  and  the 
purposes  for  which  it  was  executed. 

«*  What  was  said  on  this  subject  in  Thompson  v,  Libby,  84  Minn.  874,  26  N.  W.  1, 
is  perhaps  incomplete,  in  not  specifically  adverting  to  this  rule  of  construction,  and  for 
that  reason  capable  of  being  understood  as  meaning  that  the  incompleteness  must 
appear  on  the  face  of  the  document  from  mere  inspection." 

And  so  Watson  v.  Kirby,  112  Ala.  486,  442.  In  Emmett  w,  Penoyer,  151  N.  Y.  664, 
the  court,  differing  from  the  court  below,  held  the  contract  incomplete  on  its  face. 
In  Lewis  v.  Tumley,  97  Tenn.  197,  201-202,  the  same  result  was  reached  in  view  of 
the  oral  communications  of  the  parties  when  the  contract  was  made.  Compare  Bamett 
V.  Pratt,  87  Neb.  349.  —  Ed. 
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oomparisoDS  of  the  cost  of  the  ooal  cousamed  in  each.  This,  it  may 
be  presumed,  was  the  '  oi'dinary  everyday  comparative  test '  to  which 
the  Hoopers  refer  in  their  testimony.  Finallj*,  there  was  also  the  test 
made  by  Professor  Geer ;  and,  inasmuch  as  he  says  it  was  ^  conducted 
according^  to  the  standard  method  of  starting  and  stopping  recom- 
mended by  the  American  Society  and  Mechanical  Engineers'  Commit- 
tee,' it  may  fairl}'  be  regarded  as  the  ^  scientific  test'  The  results  of 
this  »—  the  last  test  that  was  made  —  showed  an  economy  in  favor  of 
the  Hawley  furnace  of  over  12  per  cent,  while  by  all  of  the  other  tests 
there  was  a  failure  to  meet  the  requirements  of  the  contract.  More- 
over, the  plaintiffs'  witness  Vick  had  testified  that  it  was  verbally  under- 
stood between  the  parties  that  the  test  was  to  be  ^  a  practical  one/  and 
there  was  other  evidence  to  show  that  Professor  Geer's  scientific  test  was 
*  simply '  a  practical  one.  Which  of  these  tests,  with  their  divergent 
results,  was  the  jury  to  determine  upon  as  the  proper  one?  The  con- 
tract, as  written,  threw  no  light  upon  the  question.  It  contained  the 
guaranty,  in  plain  terms,  that  the  Hawley  furnace,  *  burning  bitumi* 
nous  coal,  will  save  12  per  cent  in  cost  of  fuel  over  present  method  of 
making  steam  using  same  coal ; '  but  as  to  how  the  saving  should  be 
ascertained  it  was  absolutely  silent.  The  method  of  testing  was  in 
fact  entirely  outside  the  written  contract,  for,  if  the  plaintifiTs  showed 
to  the  satisfaction  of  the  jury  that  there  was  in  fact  a  saving  of  12  per 
cent  according  to  the  terms  of  the  writing,  it  would  be  quite  imma- 
terial by  what  test  the  saving  was  ascertained  and  measured.  So  that 
there  would  be  no  interference  with  the  writing  if  it  should  be  proved 
there  was  a  contemporaneous  verbal  understanding  that  there  should 
be  a  test  of  a  particular  kind.  This  case,  therefore,  is  clearly  within 
the  ruling  in  Basshor  v,  Forbes,  36  Md.  166,  where  this  court  said :  *•  It 
is  well  settled  by  the  most  unquestionable  authorities  that  pi*oof  is  ad- 
missible of  any  collateral  parol  agreement  or  independent  fact  which 
does  not  interfere  with  the  terms  of  the  written  contract,  though  it 
may  relate  to  the  same  subject-matter ;  and  whether  such  collateral 
agreement  was  made,  or  independent  fact  occun*ed,  contemporaneously 
with,  or  as  preliminary  to,  the  main  contract  in  writing,  is  quite  imma- 
terial.' The  counsel  for  the  plaintiffs  contended  that  this  well  settled 
principle  should  not  be  made  to  apply  in  this  cause,  because,  if  the 
testimon}'^  of  the  Hoopers  was  allowed  to  go  to  the  jurj*,  and  was  be- 
lieved by  them,  it  would  have  the  effect  of  so  enlarging  the  guaranty 
as  written  in  the  contract  as  to  make  it  in  fact  a  guaranty  of  the  saving 
according  to  the  defendants'  method  of  using  and  measuring  the  coal. 
The  same  objection  could  have  been  made  upon  the  theorj*  of  the  coun- 
sel, if  the  evidence  offered  had  been  to  establish  a  verbal  agreement 
for  a  practical,  or  an  evaporative,  or  a  scientific,  or  any  other  test. 
But,  no  matter  what  the  test  was,  the  jury  must  be  satisfied  that  there 
was  in  fact  a  saving  of  12  per  cent  in  the  cost  of  coal,  before  they 
could  find  their  verdict  for  the  plaintiffs.  Even  if  they  believed  that 
the  parties  had  agreed  to  have  an  'ordinary  everyday  comparative 
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test/  it  would  still  be  their  duty  to  inquire  whether  the  test  that  was 
actually  made  was  suflQciently  accurate  to  enable  them  to  find  with  rea- 
sonable certainty  whether  there  had  been  an  actual  saving  as  required 
by  the  written  contract.  The  cases  cited  by  the  plaintiffs'  counsel  do 
not  sustain  their  contention.  In  Daggett  v.  Johnson,  49  Vt  845,  the 
written  contract  was,  '  I  agree  to  pay  you  if  satisfied  with  the  pans.' 
It  is  perfectly  clear  tliat  with  a  contract  like  that  it  is  not  admissible  to 
offer  evidence  of  a  verbal  agi'eement  that  the  pans  were  to  be  ^  of  a 
particular  form,'  to  be  ^  used  in  a  particular  manner,  and  applied  to  a 
particular  test.'  The  court  held  that  such  proof  would  tend  to  change 
the  written  contract  from  an  agreement  to  pay  if  the  buyer  was  satis- 
fied with  the  pans  to  a  promise  dependent  upon  the  shape  of  the  pans 
and  the  uses  and  tests  to  which  thej'  might  be  put  and  applied.  So,  in 
Exhaust  Ventilator  Co.  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  69  Wis.  454, 
34  N.  W.  509,  the  machinery  was  purchased  ^  on  approval.'  It  was 
held  inadmissible  to  show  a  verbal  agreement '  as  to  a  paiticular  mode 
of  testing  the  same.'  The  case  of  Seitz  v.  Machine  Co.,  141  U.  S. 
510,  12  Sup.  Ct  46,  35  L.  £d.  837,  is  in  full  accord  with  what  we  have 
said.  There  the  suit  was  to  recover  on  a  written  contract  for  the  sale 
of  a  machine.  The  defence  was  the  breach  of  an  alleged  verbal  war- 
ranty that  the  machine  should  be  fit  to  accomplish  a  certain  result,  but 
it  was  held  that,  '  to  admit  proof  of  such  an  engagement  by  parol 
would  be  to  add  another  term  to  the  written  contract  contrary  to  the 
settled  and  salutary  rule  upon  that  subject.'  In  the  case  with  which 
we  are  now  dealing  we  have  seen  that  the  effect  of  the  evidence  ob- 
jected to  cannot  add  to  or  take  anything  from  the  written  contract,  but 
only  tends  to  establish  '  the  existence  of  a  separate  oral  agreement  as 
to  a  matter  on  which  the  written  contract  is  silent,  and  which  is  not 
inconsistent  with  its  terms.'  Id.  There  was  no  error,  therefore,  in 
the  rulings  set  out  in  these  two  exceptions." 
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Maine  Supreme  Court.    1898. 
[Reported  91  AfaiM,  214.1] 

This  was  an  action  of  assumpsit  to  recover  the  sum  of  $1,821.47 
for  driving  3,235  cords  of  poplar  from  Ship  Pond  Stream  to  Milo 
boom,  at  75  cents  per  cord.     Plea,  the  general  issue. 

The  plaintiffs  introduced  in  evidence  a  written  contract  signed  by 
themselves,  also  a  written  contract  signed  by  the  defendant's  agent, 
of  the  following  tenor:  ^^  Boston  Excelsior  Company,  Manufac- 
turers and  dealers  in  Excelsior  and  Upholsterers*  Supplies.  Julian 
D'Este,  Treas.     26  Canal  Street  Boston,  Mass.     Sebec,  Me.,  Mar. 

^  The  facts  are  ahortened. 
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29,  *94.  We,  the  undersigned,  do  hereby  agree  to  take  the  poplar 
cut  and  peeled  for  the  Boston  Excelsior  by  Hoxie  Bros,  now  on 
landing  at  Ship  Pond  Stream  and  drive  and  deliver  the  same  in 
their  boom  at  their  dam  in  Milo  Village,  Me.,  in  the  spring  of  1894, 
for  75  cts.  per  cord. 

<^We  do  further  agree  to  deliver  all  poplar  delivered  in  booms  to  the 
Boston  Excelsior  Co.  from  other  parties  on  Sebec  Lake  to  the  Boston 
Excelsior  Go.  at  their  boom  in  Milo  Village,  Me.,  in  the  spring  of 
1894,  for  25  cts.  per  cord. 

^' We  further  agree  to  deliver  and  yard  on  the  landing  at  Ship  Pond 
Stream  (what  poplar  was  left  in  the  woods  peeled  by  Hoxie  Bros.) 
during  the  summer  of  1894,  for  $1.00  per  cord. 

^'We  also  agree  to  cut  and  peel  2,000  (two  thousand)  cords  of  pop- 
lar, if  there  be  that  amount,  on  land  known  as  the  Quarry  Tract  owned 
by  S.  &  J.  Adams  of  Bangor,  Me.,  and  drive  and  deliver  the  same  to 
the  dam  of  the  Boston  Excelsior  Co.  in  Milo  Village,  Maine,  in  the 
spring  of  1895  —  cutting,  peeling,  and  delivering  the  same  at  landing 
on  Ship  Pond  Stream,  for  $1.50  per  cord,  and  75  cents  per  cord  for 
driving  the  same  to  the  dam  of  the  Boston  Excelsior  in  Milo  Village, 
Maine.     A.  H.  Gould,  J.  C.  Dean.*' 

^'Boston  Excelsior  Company,  Manufacturers  and  dealers  in  Ex- 
celsior and  Upholsterers'  Supplies.  Julian  D*Este,  Treas.  26  Canal 
Street,  Boston,  Mass.,  Mar.  29,  '94.  We,  the  undersigned,  agree 
to  pay  Gould  &  Dean  the  sum  of  $500.00  (five  hundred  dollars) 
when  the  poplar  now  landed  in  Ship  Pond  Stream  is  driven  out 
into  Sebec  Lake  (to  pay  men  with),  and  pay  them  the  balance  when 
the  rest  of  the  poplar  in  is  in  the  Milo  boom.  We  further  agree  to 
advance  money  to  pay  men  for  peeling  and  yarding  poplar  on  Ship 
Pond  Stream,  to  be  cut  as  agreed  upon  land  known  as  the  Slate 
Quarry  Tract  owned  by  S.  &  J.  Adams.  Also  to  advance  money 
to  pay  men  for  yarding  upon  Ship  Pond  Stream  such  poplar  as 
was  left  in  the  woods  by  Hoxie  Bros,  in  their  operation,  when  same 
is  yarded  on  stream.  Boston  Excelsior  Company.  By  Julian  d'Este, 
Treas." 

The  evidence  tended  to  show  that  both  contracts  were  signed  and 
delivered  at  the  same  time.  The  plaintiffs  introduced  evidence  tend- 
ing to  show  that  a  few  days  prior  to  the  making  and  signing  of  the 
contracts  the  plaintiffs  met  Julian  d'Este,  treasurer  and  agent-of  the 
defendant  corporation  at  Milo ;  that  the  trade  so  made  at  said  Milo 
is  embodied  in  the  contract  first  above.  The  plaintiffs  offered  evi- 
dence of  certain  conversations  between  themselves  and  said  Julian 
d'Este,  made  at  the  time  that  the  trade  was  made,  that  was  embodied 
in  the  contract  first  above,  tending  to  show  that  there  was  an  agree- 
ment made  as  to  how  and  by  whom  the  poplar  was  to  be  scaled.  The 
plaintiffs  claimed  that  such  talk  as  to  the  scaler  constituted  an  inde- 
pendent agreement.    The  defendant  introduced  evidence  tending  to 
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Bhow  that  the  contract  flnit  above  embraced  the  whole  eontraot  made 
at  Milo  between  the  parties.  .  .  • 

After  verdict  for  the  plaintiffs,  the  defendant  was  allowed  excep- 
tions to  the  admission  of  the  evidence  introduced  by  the  plaintiffs 
showing  how  and  by  whom  the  poplar  was  to  be  scaled. 

W.  E.  Parsons  and  J.  B.  Peaks^  for  plaintiflis. 

H.  Hudson  and  F.  E.  Chiernsey^  for  defendant. 

ExERYf  J.  The  defendant  had  parchased  some  poplar  eat  npon 
the  land  of  Adams  and  desired  to  have  it  driven  down  the  streams  to 
its  mill.  It  also  desired  to  have  other  poplar  on  Adams'  land  cat, 
peeled,  and  driven.  To  this  end,  its  agent  had  some  conversations 
with  the  plaintiffs  with  reference  to  their  doing  the  catting,  peeling, 
and  driving.  As  a  result  of  these  conversations  the  plaintiffs  gave 
the  defendant  a  written  memorandum  signed  by  them  only,  and  the 
defendant  at  the  same  time  gave  them  a  written  memorandum  signed 
by  its  agent  only.  .  .  .  The  plaintiffs  did  cut,  peel,  and  drive  more 
or  less  poplar  for  the  defendant  under  these  memorandums,  and  the 
amount,  or  number  of  cords,  was  the  only  question  before  the  jury. 

It  will  be  noticed  that  in  neither  memorandum  was  it  stated  by 
whom  the  poplar  should  be  scaled,  or  that  it  should  be  scaled  at  all. 
The  plaintiffs  offered  to  show  by  parol  evidence  that,  during  the  con- 
versations prior  to  the  exchange  of  the  memorandums,  it  was  orally 
agreed  by  both  parties  that  the  poplar  should  be  scaled  by  a  scaler  to 
be  sent  by  Adams,  the  land  owner,  and  that  his  scale  should  control. 
Was  such  parol  evidence  admissible  for  that  purpose  under  these 
circumstances? 

It  is  difficult  to  reconcile  the  various  decisions  upon  the  general 
question  of  when  parol  evidence  of  other  and  oral  stipulations  may 
be  received  where  some  stipulations  are  expressed  in  writing.  The 
cases  cited  in  the  majority  and  minority  opinions  of  the  court  in 
Neal  V.  Flinty  88  Maine,  72,  are  evidence  of  that  difficulty. 

We  think,  however,  that  a  safe  rule,  decisive  of  this  case,  may  be 
readily  deduced  from  the  great  majority  of  the  decisions,  viz.: 
Where  the  writing  or  writings,  by  reason  of  their  brevity,  informality, 
or  skeleton  nature,  do  not  of  themselves  import  that  all  the  stipula- 
tions between  the  parties  with  reference  io  the  subject-matter  were 
intended  to  be  expressed  in  them,  —  and  where  the  particular  stipu- 
lation is  of  such  nature  that  the  omission  to  express  it  in  the  writing 
does  not  indicate  that  it  was  not  agreed  upon,  —  and  it  in  no  way 
conflicts  with  any  written  stipulation,  —  and  does  not  increase  the 
burdens  of  either  party,  —  parol  evidence  of  such  stipulation  is  ad- 
missible. We  do  not  say  that  all  the  above  conditions  must  exist 
before  the  parol  evidence  can  be  received.  We  only  say  that  where 
they  do  exist,  the  parol  evidence  is  admissible.  The  justices  of  this 
court  have  been  unanimous  in  support  of  at  least  this  latter  proposi- 
tion.   Bonney  v.  Morrill^  67  Maine,  368;  Neal  v.  Flinty  88  Maine,  72. 

Iq  this  case  there  was  no  formal  draft  of  a  contract  containing 
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reciprocal  Btipalations  signed  by  both  parties.  There  were  only  infor- 
mal memoraDdaniB  exchanged  relating  to  time,  place,  and  price,  and 
making  certain  the  things  usaally  most  in  debate  and  most  desirable 
to  have  made  certain.  The  poplar  under  such  memorandams  would 
require  to  be  scaled.  It  would  be  natural  to  provide  for  a  scaler. 
The  omission  to  name  him  in  the  memorandum  does  not  indicate  that 
the  parties  i^^ed  to  do  without  a  scaler.  The  alleged  oral  agreement 
that  Adams,  the  land  owner,  should  send  the  scaler  does  not  add  to, 
subtract  from,  nor  in  any  way  vary  the  duties  of  either  party.  It 
was  equally  for  the  benefit  of  both  parties.  It  was  competent  for 
either  party  to  prove  the  stipulation  by  parol  evidence  notwithstand- 
ing the  writings.  Exceptions  overruled* 


THOMAS  V.  BARNES. 
SuPRBMB  Judicial  Coubt  of  Massachusetts.     1892. 

[Rtported  156  Mass,  581.] 

Two  actions  of  gontbact. 

In  the  first  action,  the  plaintiff,  Thomas,  sought  to  recover  an  alleged 
balance  on  an  account  annexed,  the  firet  item  of  which  was  as  follows : 
^^To  amount  due  for  repairing  and  fitting  up  store,  194  Lincoln 
Street  and  47  Utica  Street,  and  building  refrigerator,  as  per  contract, 
$900.00." 

In  the  second  action,  the  plaintiffs,  Barnes  et  aLy  sought  to  recover 
of  Thomas  damages  for  breach  of  contract  to  build  the  refrigerator,  and 
upon  an  alleged  warranty  of  the  same,  and  they  set  up  the  same 
breaches  of  contract,  with  claims  for  recoupment,  in  defence  to  the 
first  action,  and  alleged  and  claimed  in  both  actions  that  the  refrigera- 
tor was  built  in  an  unskilful  and  improper  manner,  and  was  worthless. 

At  the  trial  in  the  Superior  Court,  before  Dunbar,  J.,  there  was  evi- 
dence tending  to  show  that,  in  1886,  Barnes,  under  the  firm  name  of  C. 
L.  Barnes  and  Company, was  engaged  in  the  retail  fish  business,  and  also 
carried  on  a  restaurant  in  connection  therewith,  on  Lincoln  Street,  in 
Boston ;  that  in  the  summer  of  that  year  Barnes  had  several  conversa- 
tions with  Thomas,  who  was  a  carpenter  and  builder,  in  relation  toi 
fitting  up  additional  rooms  for  store  and  restaurant  purposes,  and 
building  a  stationary  refrigerator  on  the  premises,  to  be  used  in  the 
business ;  that  subsequently,  and  after  having  examined  the  premises, 
Thomas  wrote  two  duplicate  papers  dated  July  25,  1886,  which  recited 
the  specifications,  and  concluded  by  saying,  '^  and  the  said  Charles  S. 
Thomas  agrees  to  do  the  labor  and  furnish  material  of  the  within  speci- 
fications for  the  sum  of  nine  hundred  dollars ; "  that  both  these  papers 
were  examined  by  Barnes,  and  one  of  them  was  signed  by  him  in  the 
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firm  name  and  retained  by  Thomas,  and  the  other,  anaigned,  was  re* 
tained  by  C.  L.  Barnes  and  Ck)mpany,  and  that  neither  was  ever 
signed  by  Thomas ;  and  that  Thomas  immediately  began  the  work  of 
fitting  up  the  store  and  restaurant^  and  built  a  refrigerator  upon  the 
premises. 

Barnes  introduced  evidence  tending  to  show  that  the  refrigerator  was 
improperly  constructed,  especially  in  regard  to  the  amount  and  kind  of 
paper  used,  and  the  method  of  packing  adopted,  the  construction  of  the 
ice  box,  and  in  other  particulars,  and  that  it  was  particularly  unfit  for 
the  place  in  which  it  was  built ;  and  that  by  reason  of  such  construc- 
tion the  refrigerator  was  worthless,  and  had  to  be  torn  out  and 
discarded.  Barnes  introduced  in  evidence  the  paper  of  July  25,  1886, 
and  offered  to  show  that,  before  or  at  the  time  it  was  signed  bj-  him, 
Thomas  stated  to  him  orall}-,  and  that  the  parties  understood  and 
agreed,  that  the  paper  was  only  a  partial  memorandum  of  their  agree- 
ment, and  did  not  express  all  its  provisions ;  and  that,  in  negotiations 
had  piior  to  the  time  the  paper  was  so  signed,  Thomas,  as  a  part  of  the 
contract,  orally  warranted  the  refrigerator.  But  the  judge  excluded 
the  evidence. 

Barnes  testified,  but  Thomes  denied  it,  that  after  the  paper  was 
signed  by  Barnes,  and  Thomas  had  begun  to  build  the  refrigerator, 
and  when  he  was  putting  on  the  paper  before  mentioned,  there  was  a 
conversation  between  him  and  Barnes,  in  which  Barnes  stated  that  it 
.  did  not  seem  to  him  that  the  paper  was  the  proper  thing ;  that  he  had 
seen  refrigerators  in  the  markets  packed  with  shavings;  but  that 
Thomas  replied  that  paper  was  the  best  thing,  and  that  he  knew  how 
to  build  a  good  refrigerator ;  and  that  finally  Barnes  said,  ^'  Everj*  man 
for  his  trade,"  and  permitted  Thomas  to  go  on.  Barnes  further  offered 
to  show  that  at  this  interview  there  was  still  more  conversation  than 
tlie  above,  and  that  Thomas  orally  warranted  the  refrigerator,  and 
Barnes  accepted  the  warranty ;  but  the  judge  excluded  the  offered  evi- 
dence, and  all  conversation  relating  to  the  warranty. 

The  jnr}'  returned  verdicts  in  favor  of  Thomas  in  both  actions,  and 
the  verdict  in  the  first  action  was  for  the  full  amount  claimed.  The 
defendants  in  the  first  action,  and  the  plaintiffs  in  the  second,  alleged 
exceptions.  The  cases  were  argued  at  the  bar  in  January,  1892,  and 
afterwards  were  submitted  on  the  briefs  to  all  the  judges. 

X  Woodb\iry^  for  Barnes.     C,  P.  Weston,  for  Thomas. 

Morton,  J.  A  paper  writing  signed  by  the  parties,  and  puiporting 
to  set  forth  their  whole  contract,  cannot  be  contradicted,  altered,  en- 
larged, or  diminished  by  proof  of  previous  or  contemporaneous  conver- 
sations between  the  parties.  Goodrich  v.  LongUy^  4  Gray,  879 ; 
Clark  V.  Houghton,  12  Gray,  38 ;  Perry  v.  BigeloWy  128  Mass.  129 ; 
Frost  V.  Brigham,  189  Mass.  43;  McOuinness  v.  Shannon^  154 
Mass.  86.  To  add  to  it  or  take  from  it  by  such  conversations  would 
be  to  contradict  or  alter  it.  In  the  present  case  it  appears  that  the 
contract  relied  on  was  a  bilateral  executory  one.    Duplicate  papers 
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were  prepared,  apparently  with  the  expectation  that  the}*  were  to  be 
signed  by  both  parties,  and  one  retained  by  each.  Only  one  was 
signed,  and  that  was  signed  by  Barnes  alone.  It  was  given  to  Thomas 
by  Barnes,  and  remained  in  his  possession,  but  he  did  not  sign  it. 
Barnes  offered  to  show  that  it  was  agreed  by  the  parties  that  this  paper 
was  only  a  partial  memorandum,  and  that  it  did  not  contain  all  the 
provisions  of  the  contract,  and  that,  as  part  of  the  contract,  Thomas 
orally  warranted  the  refrigerator.  The  paper  signed  bj'  Barnes  was 
consistent  on  its  face  with  the  view  that  it  was  intended  by  the  parties 
merelj'  as  specifications,  and  not  as  containing  the  whole  contract 
The  conduct  of  Thomas  in  not  signing  it  was  also  consistent  with  this 
view.  If  it  was  delivered  by  Barnes  to  Thomas,  and  assented  to  by 
the  latter  as  containing  the  whole  contract,  then  oral  evidence  as  to 
previous  or  contemporaneous  conversations  would  not  be  admissible  to 
affect  it.  But  whether  it  was  so  delivered  to  Thomas,  and  assented 
to  by  him,  was  a  question  of  fact  for  the  Jury  under  suitable  instruc- 
tions. Wilson  V.  Powers^  131  Mass.  539 ;  Bardett  v.  Stanchfidd^ 
148  Mass.  394  ;  8ear8  v.  Kings  County  Elevated  Railway,  152  Mass. 
151 ;  Burkin  v.  Cobleigh,  [156  Mass.]  108.  We  think,  therefore,  that 
the  evidence  should  have  been  admitted. 

During  the  progress  of  the  work  a  controveray  arose  as  to  the  pack- 
ing of  the  refrigerator.  Barnes  offered  to  show  that  Thomas  then  war- 
ranted the  refrigerator,  and  that  Barnes  accepted  the  warranty.  There 
was  nothing  in  the  specifications,  or  in  the  alleged  contract,  as  to  the 
packing,  or  relating  to  a  warranty.  The  court  excluded  the  testimony, 
but  we  think  it  should  have  been  admitted.  It  is  well  settled  that  an 
executory  bilateral  written  contract  may  be  varied  by  a  subsequent  oral 
agreement  between  the  parties.  Bartlett  v.  Stanchfield^  supra;  Steams 
v.  HaU^  9  Cush.  31 ;  Courtenay  v.  Fuller^  65  Maine,  156.  The  con- 
tract, when  modified  by  the  subsequent  oral  agreement,  is  substituted 
for  the  contract  as  originally  made,  and  the  original  consideration  at- 
taches to  and  supports  the  modified  contract  Munroe  v.  Perkins^ 
9  Pick.  298 ;  Holmes  v.  Doane^  9  Cush.  135 ;  Byington  v.  Simpson^ 
134  Mass.  145  ;  Maione  v.  Dougherty,  79  Penn.  St.  46,  53 ;  Courtenay 
V.  FuUer^  itbi  supra  ;  Flanders  v.  Fay,  40  Vt  316 ;  Bishop  v.  BussSy 
69  111.  403 ;  Lattimore  v.  Harsen^  14  Johns.  330 ;  Ooss  v.  Nugent^ 
5  B.  &  Ad.  58,  65.  If,  therefore,  the  paper  writing  had  contained  the 
whole  contract  as  originally  made,  the  evidence  was  admissible  for 
the  purpose  of  showing  that  the  parties  subsequently  varied  it.  By  tlie 
warranty  we  understand  was  meant  that  the  refngerator  should  be  a 
good  one,  and  reasonably  satisfactory.  Besides,  the  evidence  offered 
in  regaitl  to  the  warranty  appears  to  have  been  excluded  on  general 
grounds ;  otherwise,  it  would  no  doubt  have  appeared  more  specifically 
what  the  warranty  was.  Moc^tions  sustained^ 

1  See  Jennings  r.  Whitehead  Machine  Co.,  188  Mass.  594.  —  En. 
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DuBKiK  V,  CoBLEioH^  156  Ma88.  108  (1892).  •  •  •  Allkk,  J.  This 
Ib  ftD  action  of  contract.  The  plaintiff  had  taken  from  the  defendant 
a  deed  of  land  descnbed  as  bounded  on  a  Btreet,  and  referring  to 
a  plan  on  which  the  street  was  shown.  Tins  street  was  apon  land 
owned  by  the  defendant  The  deed  contained  no  covenant  that  the 
defendant  would  build  the  street,  or  cause  water  to  be  introduced 
therein.  The  plaintiff's  case  rests  upon  the  proposition  that,  in 
order  to  induce  him  to  buy  the  lot,  the  defendant  orally  promised 
to  grade  and  build  the  street  so  as  to  connect  with  a  certain  public 
street  already  built  and  open^  and  also  to  cause  the  city  water  to  be  put 
into  the  street  by  a  certain  specified  time.  The  question  is  whether 
such  an  oral  agreement  may  be  ehown.  The  plaintiff  gained  a  right  of 
way  by  estoppel  over  the  land  owned  by  the  defendant,  and  described 
as  a  8U*eet  JBbwe  v.  Alger j  4  Allen,  206 ;  Inauratice  Co*  v.  (7ou^n«, 
127  Mass.  258;  Crowell  v.  Beverly,  184  Mass.  98.  And  this  right 
would  extend  for  the  entire  length  of  the  straet,  as  indicated,  provided 
the  defendant  owned  the  same.  Tobey  v.  Taunton^  119  Mass.  404 ; 
Fox  V.  Sugar  Refinery^  109  Mass.  292.  But  the  defendant  would  not 
be  bound  by  his  deed  to  build  and  maintain  the  street  fit  for  traveL 
Hennessey  v.  Railroad  Co»^  101  Mass.  540. 

The  obligation  of  the  defendant  to  do  the  acts  now  in  question 
depends  wholly  on  his  alleged  oral  agt*eement.  A  rule  has  been  estab* 
lished  which  may  be  stated  in  general  terms  to  be  that  an  agreement 
by  parol,  which  is  collateral  to  the  written  contract  and  on  a  distinct 
subject,  may  be  proved.  It  is  rather  diflScult  to  lay  down  a  precise 
formula  to  define  in  advance  for  all  cases  what  will  come  within  this 
rule.  In  Steph.  Dig.  £v.  (Amer.  ed.)  163,  this  is  attempted  as  fol- 
lows :  '^  The  existence  of  any  separate  oral  agreement  as  to  any  matter 
on  which  a  document  is  silent,  and  which  is  not  inconsistent  with  its 
terms,  if  from  the  circumstances  of  the  case  the  court  infers  that  the 
parties  did  not  intend  the  document  to  be  a  complete  and  final  state- 
ment of  the  whole  transaction  between  them,"  may  be  proved.  Where 
the  oral  agreement  is  on  the  face  of  it  inconsistent  with  what  was  writ- 
ten, it  is  plain  that  the  writing  must  prevail.  Flynn  v.  Boumeuf^ 
143  Mass.  277,  9  N.  R  Bep.  650,  and  RhowUon  v.  Keeruin^  146  Mass. 
86,  15  N.  £•  Rep.  127,  were  cases  of  this  kind. 

But  the  more  difficult  question  arises  where  the  oral  agreement 
relied  on  relates  to  something  not  specified  in  terms  in  the  writing. 
It  must  then  be  determined  whether  the  written  document  is  to  be 
deemed  to  contain  all  that  was  agreed  between  the  parties.  There 
are  many  cases  in  which  this  question  has  been  presented,  and  the  de- 
cisions are  not  entirely  harmonious.  Thus  in  NaunAerg  v.  Yovng^ 
44  N.  J.  Law,  331,  the  court  disapproved  of  the  decisions  in  Morgany. 
Orifflths,  L.  B.  6  Exch.  70,  and  Erskine  v.  Adeane^  L.  R.  8  Ch.  App. 
756,  in  which  cases  it  was  held  that  an  oral  agreement  by  a  lessor  to 
destroy  the  rabbits  might  be  proved.    In  an  early  Massachusetts  case 
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it  was  held  that  a  lessor  is  not  bound  by  an  oral  agreement  to  provide 
other  and  better  accommodations  than  those  stipulated  for  in  the  lease. 
Brigham  t.  Roger$y  17  Mass.  571.  And  on  a  written  contract  of  sale 
of  goods  an  additional  warranty  cannot  be  proved  by  parol.  Whitmore 
V.  Iron  Co. ,  2  Allen,  62,  58 ;  Eighmie  v.  Taylor,  98  N.  T.  288.  So 
where  one,  by  a  written  instrument^  agreed  to  sell  out  his  business 
stand  and  stock  of  goods,  it  cannot  be  shown  by  parol  that  he  also 
agreed  not  to  engage  in  a  similar  business  in  the  same  town.  Doyle 
V.  Dixon^  12  Allen,  576  ;  Wilson  v.  Sherburne^  6  Cnsh.  68.  On  the 
other  hand,  in  several  cases  more  nearly  resembling  the  present  in 
their  facts,  it  has  been  held  that  an  additional  oral  agreement  might  be 
proved.  Thus  oral  agreements  by  vendors  of  land  requiring  to  be  filled, 
that  they  would  pay  for  the  filling,  have  been  held  to  be  independent 
collateral  agreements  which  might  be  enforced.  Page  y.  Monka^  5 
Gray,  492;  McCormich  v.  Cheevere,  124  Mass.  262.  Also  an  oral 
agreement  by  a  grantor  to  pay  for  building  a  sewer  in  the  street  Oarr 
V.  Dooley^  119  Mass.  294.  The  case  of  Crraffamv.  Fierce^  148  Mass. 
886,  9  !N.  £•  Bep.  819,  was  deemed  to  come  within  the  same  doctrine. 
It  was  determined  in  Ayer  v.  Manttfcusturing  Oo.^  147  Mass.  46,  16 
N.  E.  Rep.  754,  that  a  manufacturer  of  goods  who  accepted  a  written 
order,  with  stipulations  as  to  quality,  price,  and  rebate  or  claims  for 
allowance,  might  be  held  on  an  oral  agreement  to  advertise  the  goods. 
See  also  WiUis  v.  Hidbert,  117  Mass.  151 ;  Bennett  v.  JKimbaU,  5 
Allen,  856;  Tayl  Ev.  ss.  1135,  1147. 

It  seems  to  us  that  the  case  falls  within  the  last  class  of  decisions, 
and  that  the  alleged  agreement  of  the  defendant  should  be  treated  as 
an  independent  collateral  agreement,  which  need  not  be  included  in 
the  deed.  The  result  is  that  the  plaintiff  was  entitled  to  have  his  case 
submitted  to  the  Jury.  JExoq^tions  euetained,^ 


Dow  V*  TuiTLE,  4  Mass.  414  (1808).  Assumpsit  by  the  indorsee 
against  the  maker  of  a  promissory  note,  dated  February  16,  1804, 
payable,  in  one  year  from  the  date,  to  Benjamin  Dow,  and  by  him 
indorsed  to  the  plaintiff,  on  the  12th  day  of  July,  1805. 

Upon  non-aaeumpsit  pleaded,  the  action  was  tried  at  the  last  Sep- 
tember term  in  this  county,  before  Thatcher,  J.,  and  a  verdict  being 
found  for  the  plaintiff,  the  defendant  filed  his  exceptions  to  certain 
directions  and  opinions  of  the  judge,  upon  which  the  cause  now  came 
before  the  court 

From  the  exceptions  it  appears  that,  after  the  note  declared  on  had 
been  read  to  the  jury,  the  defendant  offered  to  prove  that,  at  the  time 
of  making  the  note,  it  was  agreed  between  the  promisor  and  prom- 

1  CompATe  McOuinness  9.  Shannon,  154  Mass.  S6  (1891) ;  Kaekemann  r.  Rirer- 
bank  Co.,  167  Mass.  1,  6 ;  Chamberlain  v.  Lesley,  89  FUl  452 ;  Hall  v.  Boston^ 
26  N.  Y.  App.  D.  105,  109  n.  —  En. 
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isee,  and  was  the  condition  on  which  the  note  was  given,  that  pay- 
ment should  not  be  demanded  until  the  expiration  of  five  years,  and 
that  the  promisee  would  not  sell  or  part  with  the  note.  The  defend- 
ant also  offered  to  read  to  the  jury  a  paper,  in  the  following  words, 
viz. :  ^^  Comville,  February  15,  1804.  These  lines  may  certify  that 
I,  the  subscriber,  agree  with  James  Tuttie  to  wait  on  him  for  the 
money  due  me,  till  he  turns  his  property  to  the  best  advantage. 
Benjamin  Dow;'*  and  to  prove  by  witnesses  that  the  said  writing 
was  made  and  signed  at  the  same  time  with  the  note  declared  on, 
though  bearing  different  dates,  and  constituted  part  of  the  same  con- 
tract; and,  further  to  prove  that  said  Tuttie  should  be  allowed  five 
years  to  turn  his  property,  as  mentioned  in  said  writing;  that  the 
plaintiff  was  present,  and  had  full  knowledge  of  all  the  agreements 
aforesaid;  and  that  the  defendant  refused  to  sign  the  note,  until  the 
above  condition  and  agreement  were  made.  The  plaintiff's  counsel 
objected  to  the  admission  of  this  evidence,  and  the  judge  refused  to 
admit  it,  and  directed  the  jury  to  find  a  verdict  for  the  plaintiff. 

Bridge^  for  the  defendant,  contended  that,  from  the  privity  of  the 
plaintiff  to  the  agreement  stated,  and  from  the  note's  being  dishon- 
ored before  its  negotiation,  the  defendant  was  entitled  to  every 
advantage  of  the  agreement,  in  the  same  manner  as  if  the  action  had 
been  brought  by  the  promisee ;  and  the  different  agreements  consti- 
tute but  several  parts  of  one  entire  contract.  Gold  v.  Eddy^  1  Mass. 
Rep.  1.  Suppose  a  covenant  to  pay  money  in  a  year,  and,  in  the 
same  instrument,  a  covenant  of  the  payee  not  to  compel  payment 
under  five  years;  this  would  be  a  condition  not  repugnant  to,  but 
consistent  with,  the  first  covenant. 

Rice^  for  the  plaintiff,  insisted  that  this  agreement  made  no  part 
of  the  original  contract,  which  was  a  plain,  explicit,  and  uncondi- 
tional promise  to  pay  the  money  at  a  day  certain;  and  to  show  that 
parol  evidence  cannot  be  received  to  contradict  an  agreement  in 
writing,  he  cited  the  case  of  Meres  et  al,  v.  Amell  et  al.,  2  Wils.  275. 
The  opinion  of  the  court  was  afterwards  delivered  by 

Parsons,  C.  J.  We  are  satisfied  that  the  agreement,  proposed  by 
the  defendant  to  be  given  in  evidence  at  the  trial,  is  not  to  be  con- 
sidered as  a  part  of  the  contract  with  the  note.  That  is  a  promise  to 
pay  to  the  promisee,  or  his  order,  a  sum  of  money  in  one  year.  If 
the  agreement  was  a  part  of  this  contract,  it  would  be  repugnant  to 
the  note,  and  destroy  its  effect.  The  agreement,  although  made 
at  the  same  time,  must  be  considered  as  a  collateral  promise  of  the 
promisee's,  for  the  breach  of  which,  if  there  be  a  legal  consideration, 
an  action  would  lie.  In  chancery,  it  would  be  a  sufficient  ground  for 
an  injunction  against  the  plaintiff,  proving  his  knowledge  of  it  before 
he  purchased  the  note.  And  at  law,  perhaps,  it  may  support  a 
motion  to  stay  proceedings,  by  granting  imparlances,  until  the 
plaintiff  could  put  it  in  suit  consistent  with  the  agreement.  But,  on 
this  last  point,  it  is  not  now  necessary  t6  decide. 
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As  we  consider  the  agreement  as  collateral  to  the  note,  the  evi" 
denoe  was  properly  rejected,  and  a  new  trial  cannot  be  granted. 

Judgment  according  to  verdict,^ 


In  Dickinson  v.  Bubke,  77  Northwestern  Rep.  279  (No.  Dak.  1898), 
the  court  (YouNe,  J.))  in  sustaining  the  defence  of  the  indorser  of  a 
promissory  note,  said :  ^'  The  facts  are  sufficiently  shown  by  an  abridg- 
ment of  the  pleadings.  Plaintiff  alleges  that  on  October  8,  1896, 
Andrew  H.  Burke  drew  his  check  for  $405.70  upon  the  Marine  Na- 
tional Bank  of  Duluth,  payable  to  defendant  Moug ;  that  said  Moug 
thereafter,  and  for  value,  indorsed  and  transferred  said  check  to  the 
plaintiff;  that  the  same  was  presented,  and  not  paid,  and  was  duly 
protested.  The  defendant  Moug,  answering,  admits  all  of  these  alle- 
gations, except  that  portion  stating  that  the  transfer  of  the  check  and 
indorsement  thereof  was  for  value.  On  the  contrary',  he  specifically 
denies  that  his  indorsement  was  for  value,  and  alleges  that  it  was 
made  for  plaintiff's  accommodation,  and  in  pursuance  of  a  prior  agree- 
ment i*elative  thereto ;  that  this  check  upon  which  he  is  sued  as  in- 
dorser represents  the  proceeds  of  a  car  of  defendant's  grain  shipped 
to  Andrew  H.  Burke  then  a  grain  commission  merchant  at  Duluth ; 
that  such  shipment  was  made  through  this  plaintiff,  who  was  then 
Burke's  agent  for  soliciting  shipments,  not  merely  npon  plaintiffs 
solicitation,  but  in  reliance  upon  plaintiff's  express  agreement  then 
made  that  he  would  guarantee  defendant  against  loss  in  case  of  Burke's 
failure;  further,  that  he  would  take  the  check,  to  be  returned  by 
Burke,  as  his  own  property,  and  assume  the  entire  responsibility 
of  its  collection,  and  give  defendant  his  own  personal  check  in  lieu 
thereof,  releasing  defendant  from  all  liability  thereon;  further,  that 
defendant's  indorsement  thereof  should  be  merely  for  the  purpose  of 
transferring  the  title.  The  case  was  submitted  to  the  jury  upon  the 
foregoing  issues,  uuder  instructions  which  are  not  complained  of,  re- 
sulting in  a  verdict  for  defendant.  .  •  . 

'^  An  examination  of  the  record  satisfies  us  that  the  allegations  of  the 
answer  have  substantial  support  in  the  evidence.  We  must,  however, 
in  view  of  the  objections  hereafter  noted,  determine  whether  such 
facts  constitute  a  defence.  Plaintiff  says  not.  To  support  this  view, 
he  relies  upon  the  fact  that  the  indorsement  is  a  written  contract,  and 
then  invokes  the  familiar  rule  that  parol  evidence  is  inadmissible  to 
var3%  contradict,  or  explain  an  agreement  which  has  been  reduced  to 
writing,  and  cites  numerous  authorities  in  suppoi't  thereof,  including 

^  From  the  eyidence,  it  seems  that  the  two  paper  writings  should,  between  the 
original  parties,  and  between  the  maker  and  an  assignee  with  notice,  have  been  treated 
as  parts  of  one  entire  transaction*  — >  Ed.  [of  4  Mass.  Bep.]. 

Compare  Martin  v.  Oole»  104  U.  S.  80  (1881) ;  Holmes  v.  Goldsmith,  147  U.  S.  150, 
159-166  ;  Phelps  v.  Abbott,  114  Mich.  88  ;  Hall  r.  Bank  of  Chelsea,  178  Mass.  16  ; 
Kelley  v.  Thom^ison,  56  N.  E.  Rep.  (Mass.  1900) ;  Hanson  v.  Ytturia,  48  S.  W.  Bep. 
795  (Tex.  Civ.  App.,  1898).  —  Ed. 
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the  decisions  of  this  court  which  have  upheld  the  rale  in  all  of  its  in- 
tegrity. It  should  be  observed,  however,  that  these  decisions  go  to 
the  admissibility  of  parol  testimony,  and  not  to  its  effect  when  ad- 
mitted. The  record  shows  that  all  of  the  evidence  in  support  of 
defendant's  answer  came  in  without  objection.  Upon  the  question  of 
its  admissibility,  therefore,  the  plaintiff  is  concluded.  Nevertheless, 
had  the  objection  on  that  ground  been  made  at  the  proper  time,  it 
should  not  have  been  sustained.  The  defendant  does  not  seek  to  alter, 
vary,  or  contradict  his  written  contract  of  indorsement  by  this  oral 
testimony.  His  answer  specifically  admits  the  indorsement  He 
merely  seeks  thereb}'  to  establish  a  state  of  facts  which  will  defeat 
the  enforcement  of  his  liability  thereunder.  This  he  had  a  right  to 
do.  See  Daniel,  Nog.  Inst  §$  720  a,  721,  722.  Justice  Starrett,  in 
Breneman  v.  FumiaSf  90  Pa.  8t  186,  uses  this  language:  ^The 
defendant  in  the  court  below  contended  that  he  permitted  the  use  of 
his  name  as  pa^-ee,  and  indorsed  the  check  in  suit  at  the  request  of 
and  as  a  matter  of  accommodation  to  the  plaintiff,  not  only  without 
consideration,  but  upon  the  express  promise  and  agreement  that  he 
should  incur  no  liability  by  reason  of  his  indorsement.  It  was  com- 
petent, as  between  the  immediate  parties  to  the  transaction,  to  prove 
these  allegations.  An  attempt  on  the  part  of  the  plaintiff  to  enforce 
payment  of  the  check  under  these  circumstances  was  making  such  an 
improper  use  of  it  as  would  justify  proof  of  the  agreement  under  which 
it  is  alleged  the  indorsement  was  procured.'  To  the  same  effect  is 
Chaddock  v.  VannedSj  35  N.  J.  Law,  517 ;  Sill  v.  Ely^  5  Serg.  &  R. 
363;  also,  Dale  v.  Gear,  38  Conn.  15,  wherein  Butler,  C.  J.,  after 
enumerating  the  four  classes  of  cases  wherein,  ^'as  between  the  origin* 
nal  parties,  indorser  and  indorsee,  any  relation,  antecedent  agi^eement, 
or  state  of  facts  fi-om  which  a  controlling  equity  arises  may  be  pleaded 
and  proved  by  parol,'  uses  this  language:  *  Fourthly,  it  may  be 
shown  that  there  was  an  equit}'  arising  from  an  antecedent  transaction, 
including  an  agreement  that  the  note  should  be  taken  in  sole  reliance 
on  the  responsibility  of  the  maker,  and  that  it  was  indorsed  in  order 
to  transfer  the  title  in  pursuance  of  such  agreement,  and  that  the 
attempt  to  enforce  it  is  a  fraud ; '  citing  Downer  v.  Chesebroughy  36 
Conn.  39.  See  also  Samburger  v.  Miller^  48  Md.  317 ;  JRoss  v.  JSspt/^ 
66  Pa.  St.  481 ;  Zovy'og  v.  Dank,  23  Kan.  233 ;  Oalceran  v.  NoNe, 
66  Qa.  367 ;  Smith  v.  Carter,  25  Wis.  283 ;  Babeoek  v.  Deford,  14 
Kan.  313  ;  Martin  v.  Marshall  (Vt),  13  Atl.  420 ;  Geneser  v.  Wiemer, 
(Iowa),  28  N.  W.  471 ;  Harrison  v.  McEim,  18  Iowa,  485.** 
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GOSS  V.  LORD  NUGENT. 
Euio'b  Bekch.    1838. 
[ReporUd  5  B.  ^  Ad,  58.] 

SeRy  io  laet  Easter  Term  showed  caose. 

JStorks,  Seijt.,  and  JFoUett,  contra. 

Denmak,  C.  J.J  DOW  delivered  the  judgment  of  the  court.  By  an 
agreement  in  writing,  the  plaintiff  contracted  to  sell  the  defendant  sev- 
eral lots  of  land  for  the  sum  of  £450,  and  to  make  a  good  title  to  them ; 
and  £80  was  paid  to  him  as  a  deposit  It  was  aflei'wards  discovered, 
that,  as  to  one  of  the  lots,  a  good  UUe  could  not  be  made ;  and  it  was 
then  subsequently  agreed  by  the  defendant,  that  he  would  waive  the 
necessity  of  a  good  title  being  made  as  to  that  lot ;  and  the  plaintiff 
afberwards  delivered  possession  of  the  whole  of  the  lots  to  the  defend- 
ant, which  he  accepted,  but  now  refuses  to  pay  the  remainder  of  the 
purchase-money,  and  he  relies  on  the  objection  to  the  title. 

By  the  general  rules  of  the  common  law,  if  there  be  a  contract  which 
has  been  reduced  into  writing,  verbal  evidence  is  not  allowed  to  be 
given  of  what  passed  between  the  parties,  either  before  the  written  in- 
strument was  made,  or  during  the  time  that  it  was  in  a  state  of  preparap 
tion,  so  as  to  add  to  or  subtract  from,  or  in  any  manner  to  vary  or 
qualify  the  written  contract ;  but  after  the  agreement  has  been  reduced 
into  writing,  it  is  competent  to  the  parties,  at  any  time  before  breach  of 
it,  by  a  new  contract  not  in  writing,  either  altogether  to  waive,  dis- 
solve, or  annul  the  former  agreements,  or  in  anj'  manner  to  add  to,  or 
subtract  from,  or  vary  or  qualif}'  the  terms  of  it,  and  thus  to  make  a 
new  contract ;  which  is  to  be  proved,  partlj'  by  the  written  agreement^ 
and  partly  by  the  subsequent  verbal  terms  engrafbed  upon  what  will 
be  thus  left  of  the  written  agreement 

And  if  the  present  contract  was  not  subject  to  the  control  of  any  act 
of  Parliament,  we  think  that  it  would  have  been  competent  for  the 
parties,  by  word  of  month,  to  dispense  with  requiring  a  good  title  to  be 
made  to  the  lot  in  question,  and  that  the  action  might  be  maintained. 

But  the  Statute  of  Frauds  has  made  certain  regulations  as  to  con- 
tracts for  the  sale  of  lands ;  and  by  the  29  Car.  II.  c.  8,  s.  4,  it  is  enacted 
that  no  action  shall  be  brought  whei*eby  to  charge  any  person  upon  any 
contract  or  sale  of  lands,  tenements,  or  hereditaments,  or  any  interest 
in  or  concerning  the  same,  unless  the  agreement  upon  which  such  action 
shall  be  brought,  or  some  memorandum  or  note  thereof,  shall  be  in 
writing,  and  signed  by  the  party  to  be  charged  therewith,  or  some 
other  person  thereunto  b}'  him  lawfully  authorized. 

It  is  to  be  observed,  that  the  statute  does  not  say  in  distinct  terms 
that  all  contracts  or  agreements  concerning  the  sale  of  lands  shall  be  in 
writing ;  all  that  it  enacts  is,  that  no  action  shall  be  brought  unless  they 
are  in  writing.     And  as  there  is  no  clause  in  the  act  which  requires  the 
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^dissolution  of  such  contracts  to  be  in  writing,  it  should  rather  seem  that 
a  wntten  contract  concerning  the  sale  of  lands  may  still  be  waived  and 
abandoned  by  a  new  agreement  not  in  writing,  and  so  as  to  prevent 
either  party  from  recovering  on  the  contract  which  was  in  writing.  It 
is  not,  however,  necessary  to  give  an  opinion  upon  that  point,  as  this 
is  not  a  waiver  and  abandonment  of  the  whole  written  agreement,  bat 
only  a  part  of  it ;  and  the  question  is,  What  is  the  effect  of  that? 

It  maj'  be  said  by  the  plaintiff,  that  tliis  does  not  in  any  degree  vary 
what  is  to  be  done  by  either  party ;  that  the  same  land  is  to  be  con- 
ve3'ed,  there  is  to  be  the  same  extent  of  interest  in  the  land,  and  it  is 
to  be  conveyed  at  the  same  time,  and  the  same  price  is  to  be  paid,  and 
that  it  is  only  an  abandonment  of  a  collateral  point. 

But  we  think  the  object  of  the  Statute  of  Frauds  was  to  exclude  all 
oral  evidence  as  to  contracts  for  the  sale  of  lands,  and  that  any  con* 
tract  which  is  sotight  to  be  enforced  must  be  proved  by  writing  only. 

But,  in  the  present  case,  the  written  contract  is  not  that  which  is 
sought  to  be  enforced,  it  is  a  new  contract  which  the  parties  have  en- 
tered into,  and  that  new  contract  is  to  be  proved,  partly  by  the  former 
written  agreement,  and  partly  by  the  new  verbal  agreement ;  the  pres- 
ent contract,  therefore,  is  not  a  contract  entirely  in  writing ;  and  as  to 
the  title  being  collateral  to  the  land,  the  title  appears  to  us  to  be  a  most 
essential  part  of  the  contract ;  for,  if  there  be  not  a  good  title,  the  land 
may,  in  some  instances,  better  not  be  conveyed  at  all ;  bnt  our  opinion 
is  not  formed  upon  the  stipulation  about  the  title  being  an  essential  part 
of  the  agreement,  but  upon  the  general  effect  and  meaning  of  the  Stat- 
ute of  Frauds,  and  that  the  contract  now  brought  forwaixl  by  the  plain- 
tiff is  not  wholly  a  contract  in  writing. 

We  do  not  say  that  verbal  evidence  may  not  be  given  of  customs 
and  usages  applicable  to  the  subject-matter  of  the  written  contract 
where  the  contract  is  silent ;  that  has  been  done  in  a  j^reat  variety  of 
instances. 

Whether  the  plaintiff  may  not  have  relief  in  a  court  of  equity,  we 
give  no  opinion;  it  would  be  for  the  ooui't  to  decide  upon  the  case 
which  should  be  brought  before  them.  There  have,  however,  been 
some  cases  at  law  on  contracts  within  the  Statute  of  Frauds,  where 
verbal  evidence  has  been  allowed.  Warren  v.  Stagg^  cited  in  JLUUer 
V.  Holland,  3  T.  R.  591 ;  Thrush  v.  liooke,  1  Esp.  N.  P.  C.  53 ;  and 
Cuffy.  Penn,  1  M.  &  S.  21.  These  were  cases  where  the  time  for  the 
performance  of  the  contract  had  been  enlarged  by  a  verbal  agreement, 
and  they  were  decided  on  the  ground  that  the  original  contract  con- 
tinued, and  that  it  was  only  a  substitution  of  different  daj^s  of  perform- 
ance. It  is  not  necessar}'  to  say  whether  these  cases  were  rightly 
decided ;  if  they  were  so,  still  the  present  is  a  different  case,  for  here, 
without  doubt,  the  terms  of  the  original  contract  were  varied. 

Mule  absohUe^ 

1  See  West  HaveD,  etc.  Co.  v,  Bedfield,  58  Ck>nn.  39;  Stahelin  v,  Sowle,  87  Mich. 
124, 132.  — Ed. 
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HICKMAN  V.  HAYNES. 

Common  Pleas.    1875. 

[Reported  Z.  J2.  10  C.  P.  598.] 

•  •  •    The  judgment  of  the  court  •  .  .  was  delivered  by 
LiNDLEY,  J.    This  was  an  action  for  not  accepting  certain  iron  agreed 
to  be  sold  by  the  plaintiff  to  the  defendants.     The  contract  for  sale  of 
the  iron  was  in  writing,  and  was  required  so  to  be  by  the  17th  section  of 
the  Statute  of  Frauds.    The  bought-note  was  as  follows :  — 

«'  Tipton,  6th  March,  1878.  Bought  of  Alfred  Hickman,  Esq.,  one 
hundred  tons  of  Grey  Forge  Mine  pig  iron,  at  £7  10«.  per  ton.  Deliv- 
ered at  Tividale  Street  Mills,  Tipton.  Payment  in  cash,  less  2^  dis* 
count,  monthly.  Delivery  twenty-five  tons  this  month,  and  twenty-five 
tons  per  month  during  April,  May,  and  June  next. 

*'  The  Tividale  Iron  Company.  J.  P.  Hatnes." 

Pursuant  to  this  contract  the  plaintiff  delivered  and  the  defendants 
accepted  and  paid  for  sevent^'-five  tons  of  the  iron ;  but,  owing  to  the 
circumstances  stated  below,  the  plaintiff  did  not  deliver  the  last  twenty- 
five  tons,  for  the  price  of  which  the  action  is  brought 

It  appears  from  the  evidence  taken  at  the  trial,  that,  on  the  2d  of 
June,  and  again  in  the  middle  of  June,  the  defendant  Hajnes  saw  the 
plaintiff,  and  verbally  requested  him  to  allow  the  delivery  of  the  last 
twenty-five  tons  to  stand  over,  and  that  the  plaintiff  verbally  assented 
to  this  request ;  and  accordingly  nothing  further  was  done  by  either 
side  until  the  Ist  of  August,  1873,  when  plaintiff  wrote  to  defendants 
as  follows :  '*  Permit  me  to  call  3'our  attention  to  your  contract  with  me 
for  pig  iron,  of  which  twenty-five  tons  remain  to  be  delivered.  I  have 
held  them  until  now,  as  you  requested,  and  shall  be  glad  to  know  when 
you  propose  to  take  delivery.  If  it  is  not  convenient  for  you  to  take 
the  iron,  I  shall  be  glad  to  know  if  you  will  be  willing  to  pay  the  differ- 
ence in  price,  if  I  instruct  Mr.  Lewis  to  sell  them." 

This  led  to  some  correspondence,  which  was  terminated  by  a  letter 
written  by  the  defendants  on  the  9th  of  August,  asking  for  more  time. 
The  plaintiff  again  waited  for  a  reasonable  time,  but  without  result  On 
the  20th  of  October,  1874,  the  writ  was  issued. 

The  case  was  sent  for  trial  in  the  Dudley  county  court,  and  was  tried 
there  on  the  28th  of  May,  1875,  when  a  verdict  was  found  for  the  plain- 
tiff, damages  £25,  with  leave  for  the  defendants  to  move  for  a  nonsuit^ 
or  for  a  reduction  of  the  damages.  Pursuant  to  the  leave  thus  reserved, 
a  rule  was  obtained  to  show  cause  why  a  nonsuit  should  not  be  entered, 
on  the  ground  that  the  parol  agreement  to  postpone  delivery  of  the  iron 
was  invalid  under  the  Statute  of  Frauds,  or  why  the  damages  should 
not  be  reduced  to  £21  17^.  6cl.,  or  to  £7  6^.,  if  the  court  should  be  of 
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opinion  that  they  onght  to  be  assessed  on  the  30th  of  Jane,  1873,  or  on 
the  2d  of  June,  1873. 

The  declaration  was  framed  upon  the  contract  above  set  forth,  and 
averred  as  a  breach,  that,  although  the  defendants  had  accepted  and 
paid  for  8event3'-five  tons,  they  would  neither  accept  nor  pay  for  tiie 
last  twenty-five  tons ;  alleging  also  that  the  defendants  had  exonerated 
the  plaintiff  from  delivering  the  twenty-five  tons  at  the  TLvidaie  Street 
Mills,  as  agreed. 

Amongst  other  pleas,  the  defendants  traversed  the  alleged  exonera- 
tion, and  also  pleaded,  thirdly,  that  the  plaintiff  was  not  ready  and 
willing  to  deliver  the  said  twentj^-five  tons  according  to  the  terms  of  the 
agreement ;  and,  fifthly,  that  before  breach  the  plaintiff  discharged  the 
defendants  from  further  performance  of  the  agreement 

In  this  state  of  the  record,  and  upon  the  evidence  above  set  forth,  it  was 
contended  before  us  that  there  was  in  fact  a  new  and  substituted  agree- 
ment for  delivery  and  acceptance  of  the  last  twenty-five  tons  of  iron  at 
a  time  subsequent  to  that  originally  agreed  upon,  which  was  sufficient 
to  exonerate  the  defendants  from  the  further  performance  of  the  origi- 
nal agreement,  but  which,  not  being  in  writing,  could  not  be  enforced, 
by  reason  of  the  Statute  of  Frauds,  and  that  no  amendment  of  the  dec- 
laration, therefore,  would  enable  the  plaintiff  to  maintain  his  action ; 
and  also  that  the  plaintiff's  verbal  assent  to  postpone  the  delivery  of 
the  twenty-five  tons  until  the  1st  of  August  established  conclusively 
that  he  was  not  ready  and  willing  to  deliver  in  June,  according  to  the 
terms  of  the  written  contract,  and  therefore  he  was  not  in  a  condition  to 
recover  upon  the  original  contract  as  set  out  in  the  declaration. 

It  is  to  be  observed  that  there  was  no  plea,  in  terms,  of  a  new  and 
substituted  contract.  The  defendants'  contention  was  based  upon  the 
fifth  plea,  i.  e.  of  a  discharge  before  breach,  reljing  upon  the  evidence 
also  in  support  of  the  plea  alleging  absence  of  readiness  and  willingness 
to  deliver  pursuant  to  the  written  agreement  The  argument,  in  sub- 
stance, was,  that  the  plaintiff  was  not  in  fact  ready  and  willing  to  de- 
liver the  iron  according  to  the  written  contract,  and  that  in  point  of  law 
it  was  immaterial  that  he  would  have  delivered  or  been  ready  and  will- 
ing to  deliver  the  iron  according  to  the  written  contract  had  it  not  been 
for  the  previous  verbal  request  of  the  defendants  not  to  deliver  it  It 
was  frankly  admitted  by  the  defendants'  counsel  that  this  defence  was 
quite  beside  the  real  merits  of  the  case ;  but  it  was  strenuously  con- 
tended that,  having  regard  to  the  Statute  of  Frauds,  and  to  the  deci- 
sions of  Nbbie  V.  Ward,  Law  Rep.  1  Ex.  117;  in  error.  Law  Rep.  2  Ex. 
135,  Stead  v.  Dawber^  10  A.  &  fe.  57,  and  Oosa  v.  Lord  Nugefit,  5  B. 
&  Ad.  58,  the  plaintiff  could  not  maintain  his  action,  and  ought  to  be 
nonsuited.- 

The  proposition  that  one  party  to  a  contract  should  thus  discharge 
himself  from  his  own  obligations  by  inducing  the  other  party  to  give 
him  time  for  their  performance,  is,  to  say  the  least,  very  startling,  and 
if  well  founded  will  enable  the  defendants  in  this  case  to  make  use  of 
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the  Statute  of  Frauds,  not  to  prevent  a  fVand  upon  themselves,  but  to 
commit  a  fraud  upon  the  plaintiff.  It  need  hardly  be  said  that  there 
must  be  some  very  plain  enactment  or  strong  authority  to  force  the 
court  to  countenance  such  a  doctrine. 

The  Statute  of  Frauds  contains  no  enactment  to  the  effect  contended 
for.  The  utmost  effect  of  the  17th  section  is  to  invalidate  any  verbal 
agreement  for  the  sale  of  goods  in  certain  cases ;  and,  even  if  a  verbal 
agreement  for  extending  the  time  for  the  delivery  of  goods  already 
agreed  to  be  sold  is  within  the  statute,  -—  as  to  which  see,  per  Martin 
B.,  in  Tyers  v.  Roaedaie  eft  FerryhiU  Iron  Co,j  Law  Rep.  8  Ex.  805  ; 
in  error,  Law  Rep.  10  £x.  195,  and  ZecUher  Cloth  Co.  v.  HteronimuB^ 
Law  Rep.  10  Q.  B.  140,  —  the  plaintiff  in  this  case  is  not  attempting  to 
enforce  any  such  verbal  agreement,  but  is  suing  on  the  original  agree- 
ment, which  was  in  writing* 

[Hera  the  court  discusses  the  cases  of  Noble  v.  Ward^  L.  R.  1  Ex. 
117;  s.  0.  2  Ex.  135;  €hss  v.  Lord  NugefU,  5  B.  &  Ad.  58;  and 
Stowdl  V.  jRobinsofij  8  Bing.  N.  C.  928.] 

The  result  of  these  cases  appears  to  be  that  neither  a  plaintiff  nor  a 
defendant  can  at  law  avail  himself  of  a  parol  agreement  to  vary  or  en- 
large the  time  for  performing  a  contract  previously  entered  into  in  writ- 
ing, and  required  so  to  be  by  the  Statute  of  Frauds.  But,  so  far  as  this 
principle  has  any  application  to  the  present  case,  it  appears  to  us  rather 
to  preclude  the  defendants  fVom  setting  up  an  agreement  to  enlarge  the 
time  for  delivery  in  answer  to  the  plaintiff's  demand,  than  to  prevent 
the  plaintiff  from  suing  on  the  original  contract  for  a  breach  of  it.  There 
was,  in  truth,  in  this  case  no  binding  agreement  to  enlarge  the  time  for 
delivery.  The  county  court  Judge  finds  that  the  plaintiff  permitted  the 
defendants  to  postpone,  for  their  own  convenience,  the  acceptance  of 
the  iron  in  dispute,  and  that  the  voluntary  withholding  delivery  at  the 
request  of  the  defendants  was  usual  in  the  ordinary  course  of  dealings 
of  a  similar  kind  in  the  iron  trade.  This  finding,  in  fact,  shows  that  at 
any  time  in  June  either  party  could  have  changed  his  mind,  and  re- 
quired the  other  to  perform  the  contract  according  to  its  original  terms. 
See  Tyers  v.  Hoeedale  and  FerryhiU  Iron  Co,^  10  Ex.  195,  as  decided 
in  error,  reversing  the  decision  below.    Law  Rep.  8  Ex.  805.  •  .  . 

In  conclusion,  we  think  that,  although  the  plaintiff  assented  to  the 
defendants'  request  not  to  deliver  the  twenty-five  tons  of  iron  in  ques- 
tion in  June,  he  was  in  truth  ready  and  willing  then  to  deliver  them, 
and  that  the  defendants  are  at  all  events  estopped  from  averring  the 
contrary.  The  plaintiff  not  having  bound  himself  by  any  valid  agree- 
ment to  give  further  time,  but  having  for  the  convenience  of  the  defend- 
ants waited  for  a  reasonable  time  after  the  letter  of  the  9th  of  August, 
to  enable  the  defendants  to  perform  the  contract  on  their  part,  is  enti- 
tled on  the  expiration  of  that  time  to  treat  the  contract  as  broken  by 
the  defendants  at  the  end  of  June,  when  in  truth  it  was  broken.  •  .  • 

Rule  discharged,^ 

1  See  Browne.  Stotute  of  Frauds  (5th  ed.),  88.  42&-427 ;  King  v.  Faist,  161  Mass. 
449,  456.  —  Ed. 
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THE  STATE  v.   CASS. 
Supreme  Court  of  Judicature  or  New  Jebset.    1889. 

[ReporUd  52  N.  J,  Law,  77.*] 

Fob  the  plaintiff  in  certiorari^  Franklin  M.  Olds.  For  the  defend- 
ant, Robert  H,  McCarter,    The  opinion  of  the  court  was  delivered  by 

Reed,  J.  Catherine  E.  Caas  brought  an  action  against  Samuel 
Cummings,  Jr.,  in  the  Second  District  Court  of  Newark,  for  the 
recovery  of  the  sum  of  $125,  the  price  which  she  had  paid  for  a  horse 
purchased  by  her  of  Cummings. 

The  gravamen  of  the  demand  of  the  plaintiff  was,  that  such  sale 
was  brought  about  by  the  fraudulent  representation  of  the  defendant, 
which  fraudulent  conduct  conferred  upon  her  the  right  of  rescission, 
and  that  in  the  exercise  of  such  right  she  tendered  back  the  animal 
and  demanded  a  return  of  the  consideration  paid,  and  that  the  de- 
fendant refused  to  comply  with  such  demand.  The  case  was  tried 
before  a  jury,  and,  under  the  law  as  charged  by  the  court,  the  jury 
found  the  facts  to  be  such  as  to  entitle  the  plaintiff  to  a  verdict  for 
the  full  amount  paid.  The  judgment  entered  upon  this  verdict  was 
taken  to  the  Essex  County  Common  Pleas,  and  there  affirmed.  That 
Judgment  is  brought  up  by  the  present  writ. 

The  representations,  the  falsity  of  which  constituted  the  ground  of 
the  verdict  against  the  defendant,  appear  by  the  state  of  the  case 
agreed  upon  by  the  attorneys  to  have  been  made  as  follows:  One 
Van  Buskirk,  as  the  agent  of  the  plaintiff,  inquired  of  defendant 
about  a  certain  brown  horse  owned  by  defendant.  Van  Buskirk 
asked  if  the  brown  horse  could  travel  seven  or  eight  miles  an  hour, 
and  stated  that  a  horse  that  could  do  that  was  required.  The  de- 
fendant said  that  the  brown  horse  was  too  slow  for  that  purpose,  but 
pointed  Van  Buskirk  to  a  gray  horse,  stating  that  he  could  easily  go 
seven  or  eight  miles  an  hour,  as  it  had  formerly  been  a  very  fast 
horse  and  attached  to  the  salvage  corps  wagon,  but  that  meeting  with 
an  accident  one  day,  while  going  to  a  fire,  it  had  injured  one  leg  a 
little,  making  it  unfit  for  the  work  required  of  it  by  the  salvage  corps. 
On  another  occasion,  Mr.  Cass,  in  the  presence  of  his  wife,  the 
'  plaintiff,  stated  to  defendant  that  they  desired  a  horse  that  could 
make  the  distance  between  Rockland  and  Orange  Valley,  between 
seven  and  eight  miles,  in  one  hour  or  one  and  a  half  hours,  and 
stated  that  if  the  horse  could  not  do  that  they  did  n't  want  to  buy 
him,  to  which  defendant  replied  that  the  horse  could  easily  do  that 

Plaintiff  sought  to  try  the  horse  by  driving  him  one  evening,  but 
the  defendant  refused  to  allow  said  trial,  stating  that  the  horse  had 
already  on  that  day  been  to  Harlem  and  Orange,  which  statement 

1  A  part  of  the  case  is  omitted** 
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was  true.  The  next  xnorniDg  plaintiff  purchased  the  horse  for  $125, 
paid  $50  in  cash,  and  gave  a  promissory  note  of  four  months  indorsed 
by  Mr.  Van  Bnskirk.  There  was  evidence  that  the  horse  was  not 
able  to  travel  seven  or  eight  miles  in  one  hour  or  in  one  hour  and  a 
half,  and  was  not  fit  for  the  purpose  for  which  he  had  been  bought 
It  appeared  on  the  cross-examination  of  the  plaintiff  that  at  the  time 
of  the  sale  a  written  warranty  of  the  horse  had  been  given  in  the 
following  form:  "Newark,  April  6th,  1887.  To  one  gray  horse 
Charley,  which  I  warrant  to  be  sound  and  kind  with  the  exception  of 
straining  of  muscle  of  left  hind  leg."  The  counsel  for  defendant 
thereupon  moved  that  all  evidence  as  to  representations  made  by  the 
defendant,  other  than  those  contained  in  the  written  warranty,  be 
stricken  out,  on  the  ground  that  the  agreement  of  the  parties  having 
been  reduced  to  writing,  such  writing  could  not  be  varied  or  enlarged 
by  parol  evidence.  The  court  denied  the  motion,  and  allowed  an 
exception. 

When  the  plaintiff  rested  his  case  the  counsel  for  defendant  moved 
for  a  nonsuit,  upon  the  ground  that  a  written  warranty  having  been 
proved  to  have  been  given  on  the  sale  of  the  horse,  and  there  being 
no  evidence  that  the  horse  did  not  correspond  with  this  warranty,  the 
plaintiff  had  not  made  out  any  case  for  damages.  *  This  motion  was 
denied,  and  an  exception  was  allowed.  At  the  close  of  the  summing 
up  of  counsel,  the  counsel  for  the  defendant  requested  the  couii;  to 
charge  the  jury,  that  there  being  a  warranty  the  jury  cannot  consider 
any  testimony  as  to  any  representation  not  contained  therein.  This 
request  was  refused,  and  an  exception  allowed. 

The  court  charged  the  Jury  that  if  they  believed  that  the  represen- 
tations alleged  to  have  been  made  in  relation  to  the  speed  of  the 
horse  were  made,  and  that  the  plaintiff  relying  upon  them  purchased 
the  horse,  and  that  such  representations  were  in  fact  not  true,  and 
the  horse  was,  therefore,  unfit  for  the  purpose  for  which  it  was  bought, 
that  plaintiff  could  recover  the  purchase-money,  she  having  offered 
to  return  the  horse,  on  the  ground  of  fraud  or  deceit,  which  was  inde- 
pendent and  irrespective  of  the  so-called  warranty.  To  this  portion 
of  the  charge  an  exception  was  allowed. 

The  counsel  for  the  defendant  also  requested  the  court  to  charge, 
that  if  the  jury  should  find  for  the  plaintiff  that  the  measure  of 
damages  must  be  the  difference  in  value  between  what  the  horse  was 
actually  worth  in  the  condition  he  was  at  the  time  of  the  sale  and 
what  he  would  have  been  worth  if  the  representations  made  by  the 
defendant  had  been  true,  which  request  the  court  refused  to  charge, 
and  allowed  an  exception.  The  court,  to  the  contrary,  charged  the 
jury,  that  if  they  found  for  the  plaintiff,  they  must  find  in  the  sum  of 
$125,  that  being  the  price  she  had  paid  for  the  horse.  An  exception 
was  allowed  to  this  part  of  the  charge.  Reasons  covering  the  above . 
exceptions  were  assigned  for  the  reversal  of  the  judgment  below. 

The  primary  question  raised  by  the  exceptions  and  argued  with 
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elaborate  care,  is  one  of  evidence.  It  involvee  the  correctness  of  the 
judicial  ruling,  by  which  the  testiniony  in  respect  to  certain  represen- 
tations made  by  the  vendor  previous  to  and  at  the  time  of  the  sale, 
were  admitted  in  evidence.  These  representations,  as  already  appears, 
were  made  in  respect  to  the  travelling  qualities  of  the  animal  sold. 
It  also  appears  that  there  was  a  written  warranty  in  respect  to  the 
quality  of  soundness  and  quietness.  It  is  insisted  by  the  counsel  for 
the  defendant  below  that  the  admission  of  the  verbal  representations 
enlarged  and  varied  the  written  contract.  He  therefore  invokes  the 
inexorable  rule  of  evidence,  that  when  parties  have  put  their  contract 
into  writing  oral  testimony  cannot  be  substituted  for  or  added  to  the 
written  evidence  of  the  agreement     1  Greenl.  Evid.  s.  88. 

This  principle  has,  from  the  earliest  period  of  jurisprudence,  been 
recognized  as  a  wholesome  and  necessary  rule  of  public  policy. 
1  Greenl.  £vid.  s.  275;  Wright  v.  Remington^  12  Vroom,  48;  s.  c. 
14  ib.  451 ;  Naumberg  v.  Young,  15  ib.  331.  But  this  rdle  of  evi- 
dence is  not  infringed  by  the  admission  of  parol  testimony  which  is 
not  intended  as  a  substitution  for  or  an  addition  to  a  written  con- 
tract, but  which  goes  to  show  that  the  instrument  is  void  or  voidable, 
and  that  it  never  had  any  legal  existence  or  binding  force,  either  by 
reason  of  fraud,  or  for  want  of  due  execution  and  delivery,  or  for 
the  illegality  of  the  subject-matter  of  the  contract.  1  Greenl.  Evid. 
s.  284. 

Nor  is  the  admission  of  parol  evidence  for  the  purpose  of  avoiding 
a  written  contract  on  the  ground  of  fraud,  confined  to  such  testimony 
as  goes  to  show  that  a  party  was  lured  to  make  a  contract  other  than 
that  intended,  as  by  the  substitution  of  one  contract  for  another  by 
trickery,  or  by  misreading  a  conti*act  to  an  illiterate  person.  Paix)l 
testimony  may  be  admitted  to  show  that  the  execution  of  a  written 
contract  was  brought  about  by  a  fraudulent  representation.  The  force 
given  to  a  seal,  which  formerly  excluded  testimony  in  respect  to  the 
failure  of  consideration  in  a  specialty,  is  now  abolished  by  legisla- 
tion. So  that  the  rule  above  stated  respecting  the  admissibility  of 
fraudulent  representation,  is  now  applicable  to  all  contracts.  The 
elements  essential  to  constitute  such  fraudulent  representation  will 
be  considered  later,  and  it  is  now  necessary  only  to  remark  that 
such  evidence  as  will  lay  a  foundation  for  an  action  of  deceit  or  a 
ground  for  the  rescission  of  the  contract,  is  always  receivable,  al- 
though it  consists  of  oral  representations.  This  point  was  strenu- 
ously denied  in  the  arguments  submitted  by  the  counsel  for  the 
defendant.  His  contention  was,  that  fraud  in  the  execution  of  the 
instrument  could  be  shown,  but  that  oral  representations  going  to  a 
failure  of  consideration  only  could  not.  The  seeming  strength  of  his 
contention  lay  in  the  likeness  between  the  written  and  the  oral  facts 
in  the  present  case,  both  concerning  the  quality  of  the  animal  sold. 
The  written  warranty  applied  to  the  soundness  and  kindness  of  the 
horse,   and  the  oral  testimony  to  the  speed  of  the  animal.    The 
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danger  of  permitting  parol  declarations  to  be  proved,  which  were  bo 
nearly  related  to  the  Bubject-matter  of  the  written  warranty,  was 
strongly  pressed  as  an  evil  which  the  rule  of  evidence  already  stated 
seemed  especially  designed  to  prevent  Bat  the  distinction  between 
such  representations  as  add  to  the  contract  and  such  as  avoid  the 
contract,  because  of  their  fraudulent  character,  is  too  firmly  estab- 
lished in  our  jurisprudence  to  be  now  shaken.  As  an  additional  war-r 
ranty,  that  is,  an  addition  to  the  contract,  the  present  representations 
were  clearly  inadmissible.  So  soon,  however,  as  they  displayed 
such  features  as  went  to  show  that  thi*ough  them  the  contract  had  been 
fraudulently  induced,  and  so  was  unenforceable  for  that  reason,  at 
the  election  of  the  defrauded  party,  the  rule  excluding  pai'ol  testi- 
mony to  enlarge  a  written  contract  became  inoperative.  It  is  of 
course  obvious,  that  the  fact  that  there  was  a  written  waiTanty  in 
respect  to  the  soundness  and  kindness  of  the  animal  would  be  a  for- 
cible argument  that  no  other  representations  as  to  quality  were  made. 
The  existence  of  the  written  warranty  would  be  useful  in  determining 
the  probability  of  the  truth  of  the  counter  statements  of  the  parties 
as  to  the  existence  or  non-existence  of  the  parol  declaration.  But 
when  the  fraudulent  affirmations  are  once  proven  to  exist,  the  written 
contract  becomes  unimportant  This  seems  to  be  an  elementaiy 
principle  of  the  law  of  evidence.  The  right  to  prove  fraud,  in  what- 
ever shape  it  may  exist,  to  avoid  written  contracts,  has  been  so  uni- 
formly recognized  that  it  can  haixlly  be  said  to  have  been  the  subject 
of  serious  judicial  discussion.  The  power  to  consider  parol  evidence 
in  regard  to  its  effects  upon  contracts  in  respect  to  the  question  of 
fraud,  has  been  passed  over  sub  silent ioy  and  the  courts  have  gone  on 
to  consider  the  probative  force  of  the  testimony.  No  case  was  dis-  ^ 
covered  by  the  industry  of  counsel  which  excluded  such  testimony, 
and  all  the  cases  in  which  judges  have  touched  upon  the  subject  have 
assumed  the  admissibility  of  testimony  setting  up  fraudulent  repre- 
sentations to  avoid  a  written  contract  Dobell  y.  Stevens^  8  Barn.  & 
C.  623;  Hotson  v.  Browne^  9  C.  B.  n.  s.  441;  Koop  v.  Handy ^  41 
Barb.  454;  Prentiss  v.  Russ^  16  Me.  80;  Van  Buskirky,  Day^  32  111. 
260;  Eaton  v.  Eaton^  8  Vroom,  108.* 

I  conclude,  therefore,  that  if  the  evidence  established  fraudulent 
conduct  on  the  part  of  the  defendant,  the  testimony  was  properly 
admitted.  •  •  • 

[It  was  held  that  there  was  no  fraud,  and  the  judgment  was 
reversed.*] 

1  See  Prel.  Treat  Evid.  406-409.  --  Ed. 

*  See  Gemmill  r.  Macalister,  7  L.  T.  R.  N.  8.  841.  —  Ed. 
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VAN  SYCKEL  v.  DALRYMPLE. 
Court  of  Chancert  of  New  Jersey.    1880. 

[Reported  32  N.  J.  Eg.  233.] 

Ok  fiaal  hearing  before  the  Vice-ChaDcellor,  on  bill  and  answer,  and 
ail  offer  to  make  proof  of  certain  facts  by  oral  evidence. 

Mr.  Chester  Van  Syckel^  for  the  complainant.  Mr.  John  N.  Voor- 
JieeSj  for  the  defendant. 

The  Vice-chancellor  [Van  Fleet].  This  suit  is  founded  on  a 
mortgage  made  by  the  defendant  to  one  Henry  Johnson,  bearing  date 
March  80,  1872,  and  payable  Aprii  1,  1873.  Johnson  sold  the  mort- 
gaged premises  to  the  defendant,  and  the  mortgage  was  given  in 
payment  of  part  of  the  purchase-monej'.  The  defence  set  up  is  this : 
That  the  mortgage  does  not,  in  a  material  point,  conform  to  the  con- 
tract under  which  it  was  given.  The  defendant  says  that,  at  the  time 
he  made  the  purchase,  he  told  Johnson  he  could  not  purchase  if  he  was 
to  be  required  to  put  the  property  in  repair  and  also  pay  the  principal 
of  the  mortgage  to  be  given  during  Johnson's  life,  and  that  thereupon 
Johnson  agreed  that  the  mortgage  should  not  be  due  and  payable  dur- 
ing his  life,  provided  the  defendant  kept  the  interest  paid  up  and  put 
the  propertj'  in  repair  and  kept  it  so. 

On  the  final  healing  the  defendant  offered  to  show  an  oral  contract 
substantially  like  that  set  up  in  his  answer.  His  evidence  was  held  to 
be  inadmissible,  and  his  defence  unavailable,  without  a  cross-bill  seek- 
ing to  reform  the  mortgage.  Leave  t^»  file  a  cross-bill  was  not  asked, 
nor  was  it  intimated  that,  if  further  proceedings  in  the  suit  were  tem- 
porarily delayed,  a  cross-bill  would  be  filed.  The  answer  imputes  no 
fraud  or  wrong  to  Johnson  in  the  preparation  or  execution  of  the  mort- 
gage. It  does  not  charge  that  Johnson  had  the  mortgage  drawn,  or 
was  present  at  its  execution.  It  is  silent  as  to  who  procured  the  mort- 
gage to  be  drawn,  and  it  must  therefore  be  presumed  that  it  was  drawn 
at  the  instance,  and  according  to  the  instructions,  of  the  person  who 
executed  it.  If  the  mortgage  contains  a  mistake,  it  would  seem  to  be 
pretty  clear  that  the  complainant  is  not  responsible  for  it. 

The  defendant  seeks  to  avail  himself  of  this  defence  bv  answer 
alone.  The  question,  it  will  be  perceived,  is  not  whether  this  court  can, 
upon  appropriate  pleadings,  reform  the  mortgage,  but,  can  it,  in  the 
present  condition  of  the  pleadings,  give  effect  to  the  alleged  oral  con- 
tract, so  as  to  make  the  mortgage  read  entirely  different  from  its  writ- 
ten language.  The  law  upon  this  subject  is  rudimental.  Oral  evidence 
is  admissible  to  reform  a  written  instrument,  or  to  subvert  or  overthrow 
it  entirelj',  but  not  to  vary  or  alter  it.  The  general  rule  maj'  be  thus 
expressed :  When  the  parties  to  a  contract  have  deliberate!}'  put  their 
engagements  into  writing,  in  such  terms  as  import  a  legal  obligation, 
without  any  uncertainty  as  to  the  object  or  extent  of  their  engage- 
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ments,  it  is  conclnsiyelj  presumed  that  every  part  of  their  contract  was 
reduced  to  writing,  and  all  oral  evidence,  therafore,  of  what  was  said 
during  the  negotiation  of  the  contract,  or  at  the  time  of  its  execution, 
must  be  excluded  on  the  ground  that  the  parties  have  made  the  writing 
the  only  repository  and  memorial  of  the  truth,  and  whatever  is  not 
found  in  the  writing  must  be  understood  to  have  been  waived  and  aban- 
doned. A  rule  so  elementary  and  familiar  need  not  be  vouched  for  by 
authorities.  The  following  cases  are  cited  merely  to  illustrate  its  appli* 
cation :  Chetwood  v.  Brittan^  1  Gr.  Ch.  448  ;  s.  o.  3  Gr.  Ch.  386 ;  s.  c. 
on  appeal,  1  Hal.  Ch.  628  ;  Dewees  v.  Manhattan  Insurance  Co.^  6  Vr. 
372 ;  Chuhb  v.  Peckham,  2  Beas.  207 ;  Huffman  v.  Hummer^  2  C.  E. 
Gr.  269 ;  French  v.  Qriffrn^  3  C.  E.  Gr.  280 ;  Locand&r  v.  Lounsbury, 
9  C.  E.  Gr.  420. 

Even  fraud  in  the  consideration  of  a  mortgage,  which  does  not  go  to 
the  extent  of  completely  overthrowing  the  instrument,  can  only  be  made 
available  to  a  defendant  in  a  foreclosure  suit  by  cross-bill.  Miller  v. 
Gregory,  1  C.  E.  Gr.  274 ;  ffBrien  v.  Huljish,  7  C.  E.  Gr.  471. 

The  defendant's  evidence  is  inadmissible,  and  the  complainant  is, 
consequently^  entitled  to  a  decree. 


GOODE  V.   RILEY. 

Supreme  Judicial  Court  of  Massachusetts.    1891. 

[Reported  153  Mass.  585.] 

Bill  in  equity,  filed  in  the  Superior  Court  for  the  reformation  of 
a  deed.  The  case  was  heard  by  Sherman,  J.,  who  found  that  the 
plaintiff  was  entitled  to  a  decree;  and  the  defendant  alleged  excep- 
tions, which,  so  far  as  material  to  the  point  decided,  appear  in  the 
opinion.  A.  G.  Lamson^  for  the  defendant.  G.  F.  Richardson,  for 
the  plaintiff. 

Holmes,  J.  This  is  a  bill  in  equity  for  the  reformation  of  a  deed. 
The  judge  who  tried  the  case  found  the  following  facts  proved  beyond 
a  reasonable  doubt. 

The  parties,  just  prior  to  the  execution  and  delivery  of  the  deed, 
made  and  completed  an  oral  agreement,  the  plaintiff  to  sell  and  the 
defendant  to  buy  a  lot  of  laud,  situate  on  the  southerly  side  of 
Summer  Street  in  Lowell,  bounded  and  described  as  testified  to  by 
the  plaintiff,  and  a  warranty  deed  thereof  was  to  be  executed  and 
delivered.  The  parties  were  upon  the  land  together,  and  then  both 
saw  and  examined  the  same,  and  knew  the  location,  description,  and 
bounds  thereof,  and  the  rear  line  of  the  premises  was  then  marked 
by  a  board  fence  five  feet  high,  and  other  monuments,  and  both 
parties  understood  and  knew  its  exact  location  and  limits.  The 
deed,  when  executed  and  delivered,  described  more  land,  to  wit. 
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aboat  one  thoasand  and  thirty«one  (1,031)  square  feet  to  the  rear  and 
beyond  said  board  fence,  land  not  owned  by  the  plaintiff,  and  so 
much  more  than  was  bargained  for,  and  both  parties  then  erroneously 
supposed  and  believed  that  said  deed  described  the  land  orally  agreed 
upon,  and  no  more.  This  mutual  mistake  of  the  parties  was  not 
discovered  until  two  months  or  more  thereafter. 

The  court  also  found  that  the  plaintiff  had  not  been  guilty  of  neg- 
ligence or  laches,  and  that  he  was  entitled  to  the  relief  prayed  for, 
—  a  decree  to  reform  and  rectify  said  deed. 

The  only  question  argued  is  raised  by  the  defendant's  exception 
to  the  refusal  of  a  ruling  that,  if  both  parties  intended  that  the  de- 
scription should  be  written  as  it  was  written,  the  plaintiff  was  not 
entitled  to  a  reformation.  It  would  be  a  sufficient  answer  that  the 
contrary  is  settled  in  this  Commonwealth.  Canedy  v.  Marey^  13 
Gray,  373,  377;  Glass  v.  Hulbert,  102  Mass.  24,  84;  Stoekbridye  Irtm 
Co.  V.  Hudson  Iron  Co, ,  107  Mass.  290,  319 ;  Wilcox  v.  Lucasj  121 
Mass.  21;  Johnson  v.  Taber,  10  N.  Y.  319;  Bush  v.  Hieks^  60  N.  Y. 
298;  Andrews  v.  Andrews^  81  Maine,  337;  May  v.  Adamsj  58  Vt. 
74,  78;  Fuchs  v.  Treaty  41  Wis.  404.^  In  view  Of  these,  among 
other  cases,  we  shall  not  follow  the  elaborate  argument  which  was 
addressed  to  us  in  favor  of  a  different  rule,  but  we  will  add  a  few 
words  to  explain  our  opinion  somewhat  more  fully. 

When  both  parties  to  a  conveyance  have  intended  to  describe  a 
certain  parcel  of  land  identified  by  their  senses  and  by  the  words  of 
their  previous  agreement,  and  have  used  words  supposed  by  them  to 
be  apt  for  their  purpose,  but  in  fact  describing  that  parcel  and  some- 
thing more,  the  full  purport  of  all  their  acts  taken  together  is  only 
to  convey  the  parcel  intended.  And  yet  that  result  cannot  be  reached 
by  way  of  construction  merely.  For  you  cannot  prove  a  mere  private 
convention  between  the  two  parties  to  give  language  a  different  mean. 
ing  from  its  common  one.  Waterman  v.  Johnson,  13  Pick.  261, 
266,  267;  Faine  v.  Woods,  108  Mass.  160,  170;  Flynn  v.  Boumeuf, 
143  Mass.  277,  278;  Chemical  Electric  Light  &  Fower  Co.  v. 
Howard,  150  Mass.  495;  Millard  v.  Bailey,  L.  R.  1  Eq.  378,  382; 
Shore  V.  Wilson,  9  CI.  &  F.  355,  565,  566 ;  Drummond  v.  Attorney^ 
General,  2  H.  L.  Cas.  837,  862,  863.  It  would  open  too  great  risks 
if  evidence  were  admissible  to  show  that  when  they  said  five  hundred 
feet  they  agreed  it  should  mean  one  hundred  inches,  or  that  Bunker 
Hill  Monument  should  signify  the  Old  South  Church.  As  an  artifi* 
cial  construction  cannot  be  given  to  plain  words  by  express  agree* 
ment,  the  same  rule  is  applied  when  there  is  a  mutual  mistake  not 
apparent  on  the  face  of  the  instrument. 

Since,  then,  the  instrument  must  be  construed  to  mean  what  the 
words  would  mean  if  there  were  no  mistake,  evidence  of  the  mistake 
shows  that  neither  party  has  purported  or  been  understood  to  express 

^  See  Fadge  v.  Paine,  86  Va.  303  ;  Kraft  v.  Egan,  78  Md.  36;  Warner  v.  Landis^ 
137  Pa.  61 ;  Paine  v,  Upton,  87  N.  Y.  327.  —  Ed. 
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assent  to  the  conyeyance  as  it  stands.  It  is  not  necessarily  fatal 
that  the  evidence  is  parol  which  is  relied  on  to  Show  that  the  contract 
was  not  made  as  it  purports  on  the  face  of  the  docnment  to  have  been 
made.  There  was  a  time  when  a  man  was  bonnd  if  his  seal  was 
affixed  to  an  instmment  by  a  stranger,  and  against  his  will.  Bat 
the  notion  that  one  who  has  gone  throngh  certain  forms  of  this 
sort,  even  in  his  own  person,  is  bound  always  and  unconditionally, 
gave  way  long  ago  to  more  delicate  conceptions.  See,  a.  ^.,  Wilson 
v.  Powers,  131  Mass.  539,  540;  Wall  v.  Hickey,  112  Mass.  171; 
McClurg  v.  Terry,  6  C.  E.  Green,  225.  So  it  is  settled,  at  least  in 
equity,  that  this  particular  kind  of  parol  evidence,  that  is  to  say, 
evidence  of  mutual  mistake  as  to  the  meaning  of  the  words  used,  is 
admissible  for  the  negative  purpose  we  have  mentioned.  And  this 
principle  is  entirely  consistent  with  the  rule  that  you  cannot  set  up 
prior  or  contemporaneous  oral  dealings  to  modify  or  override  what 
you  knew  was  the  effect  of  your  writing.  Batchdder  v.  Queen  Ins. 
Co.,  135  Mass.  449. 

But  the  effect  of  the  evidence  is  not  to  show  that  no  conveyance 
was  made.  It  is  only  to  show  that  no  conveyance  was  made  of  part 
of  the  land  embraced  in  the  description.  Obviously,  therefore,  it 
would  be  most  unjust  simply  to  rescind  the  whole  transaction,  and  in 
order  to  do  complete  justice,  the  grantor  who  has  used  too  extensive 
language  should  have  a  reconveyance,  to  set  his  title  right  on  the  face 
of  the  instruments.  For,  as  things  stand,  a  purchaser  without  notice 
could  hold  him  to  the  words  which  he  has  used.  Cross  v.  Bean,  81 
Maine,  525;  O'Donnell  v.  Clinton,  145  Mass.  461,  463.  If  a  pur- 
chaser were  attempting  to  insert  a  parcel  left  out  under  similar 
circumstances,  he  would  be  met  by  the  Statute  of  Frauds.  But  there 
is  no  such  difficulty  here.     Olass  v.  Hulhert,  102  Mass.  24,  35.  •  .  • 

Exceptions  overruled. 


BRICK  V.   BRICK. 
Supreme  Court  of  the  United  States.    1878. 

[Reported  98  U,  S.  514.] 

Appeal  from  the  Supreme  Court  of  the  District  of  Columbia.  The 
facte  are  stated  in  the  opinion  of  the  court.  Mr.  W.  B,  Webb,  for 
the  appellant.  Mr.  Joseph  H.  Bradley,  for  the  appellee. 
Mr.  Justice  Field  delivered  the  opinion  of  the  court 
In  1864,  between  the  7th  and  27th  of  September,  the  appellant, 
Samuel  B.  Brick,  a  resident  of  Philadelphia,  purchased  eight  hundred 
and  ninety-two  shares  of  stock  in  the  Washington  Gas-light  Company, 
a  corporation  existing  in  the  District  of  Columbia,  chai*tered  by 
Congress,  paying  for  the  same  917,277.  Of  this  stock,  two  hundred 
and  fifty  shares  were  afterwards  transferred  by  his  direction  on  the 
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books  of  the  company  to  his  brother,  Joseph  E.  Brick,  a  resident  of 
Brooklyn,  N.  Y.,  to  whom  a  certificate  was  issued  and  from  whom  a 
check  for  $5,250  was  received.  The  question  presented  is  whether 
this  transaction  between  the  brothers  was  a  sale  of  the  stock,  or  a 
loan  of  money  on  its  pledge.  Joseph  K.  Brick  is  dead,  and  the  evi- 
dence as  to  the  character  of  the  transaction  is  conflicting,  as  is 
generally  the  case  when  the  object  of  paities  in  the  execution  of 
instruments  is  not  expressed  in  writing,  and  is  sought  years  after- 
wards to  be  shown  by  parol.  But  notwithstanding  such  conflict, 
there  are  certain  facts  established,  indeed  not  controverted,  which 
must  control  our  judgment 

In  the  first  place,  it  appears  that  in  September,  1864,  the  appellant 
was  anxious  to  purchase  stock  in  the  gas  company.  He  had  become 
acquainted  with  its  affairs,  and  knew  that  it  intended  to  apply  to 
Congress  for  power  to  increase  its  capital,  and  was  convinced  that 
with  such  increase  the  value  of  the  stock  would  be  greatly  enhanced. 
He  expressed  this  conviction  in  letters  to  his  son,  which  the  com- 
plainants produced ;  and,  acting  upon  it,  he  purchased  to  an  extent 
beyond  his  means  of  immediate  payment,  and  gave  his  note  for  a 
portion  of  the  purchase-money. 

In  the  second  place,  the  appellant  applied  to  his  brother,  Joseph, 
for  a  loan  of  money  at  the  time  he  was  expressing  his  anxiety  to  buy 
the  stock  of  this  company,  and  his  brother  replied  that  the  money 
could  be  raised  on  call.  It  was  not  many  days  afterwards  when  a 
check  for  the  $5,250  was  sent 

In  the  third  place,  in  May  and  July,  1866,  Joseph  stated,  under 
oath,  that  he  was  not  the  owner  of  the  stock.  In  the  previous  year 
he  had  given  to  the  board  of  assessors  of  Brooklyn  a  statement  of 
his  personal  property,  in  which  he  had  specified  the  stock  of  the  gas- 
light company,  valuing  it  at  $5,000,  and  was  accordingly  assessed 
upon  it.  In  May,  1866,  he  made  oath  that  he  had  been  thus  erro- 
neously assessed,  and  that  the  error  had  arisen  from  his  having  in- 
serted in  the  statement  the  stock  held  by  him  for  his  brother,  in 
which  he  had  no  pecuniary  interest.  The  assessment  was  accordingly 
corrected.  On  the  same  day,  he  wrote  to  his  brother  what  he  had 
done,  saying  that  he  had  told  the  assessors  he  held  the  stock  for  the 
latter' s  benefit,  and  requesting  him  to  advise  the  president  and 
secretary  of  the  company  that  such  was  the  case.  And  in  the  state- 
ment of  his  personal  property  for  that  year,  made  in  July  following, 
he  omitted  the  stock  in  question,  and  verified  the  statement  with  his 
oath  that  he  had  no  personal  property  not  included  in  it 

So  far  from  questioning  the  character  of  this  testimony,  the  com- 
plainants refer  to  it  in  their  bill,  annex  copies  of  the  oaths  taken, 
and  observe  that  the  stock  was  purchased  to  aid  Samuel  in  some 
matters  of  business,  and  was  often  spoken  of  as  his,  though  not  so 
in  fact;  but,  that  being  unproductive,  the  oaths  were  made  by  Joseph 
in  order  to  get  rid  of  the  tax  assessed  against  him  and  make  Samuel 
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pay  it,  as  if  this  circumstance  could  possibly  extenuate  what,  if  not . 
true,  was  simple  perjury. 

This  bill  is  signed  by  the  widow  of  the  deceased,  and  the  suit  is 
prosecuted  by  her  and  the  executors  of  his  will ;  but  we  do  not  think 
that  the  evidence  in  the  case  justifies  the  reproach  they  would  cast 
upon  his  name  and  character.  There  are  casual  observations  made 
by  him,  sometimes  in  loose  conversation,  mostly  in  friendly  letters, 
which,  unexplained,  would  indicate  that  he  was  owner  instead  of 
mortgagee  of  the  stock,  expressions  not  at  all  unnatural  where  one 
holds  the  absolute  title  to  property;  but  there  is  nothing  in  them 
which  overcomes  the  weight  of  his  affirmation  under  oath,  supported 
as  that  is  by  all  the  attendant  circumstances. 

We  are  satisfied  that  the  certificate  of  the  two  hundred  and  fifty 
shares  was  issued  to  the  deceased  as  security  for  a  loan,  and  not  upon 
a  purchase.  It  is  competent  to  show  by  parol  what  the  transaction 
was.  In  the  late  case  of  Peugh  v.  Davisy  96  U.  S.  336,  we  stated 
the  doctrine  of  equity  on  this  subject,  where  an  instrument  was  in 
form  a  conveyance,  but  was  in  fact  intended  as  a  security;  and 
though  the  instrument  there  was  a  deed  of  real  property,  the  prin- 
ciple applies  when  the  instrument  purports  to  transfer  personal 
property.  A  court  of  equity,  we  there  said,  '^looks  beyond  the  terms 
of  the  instrument  to  the  real  transaction;  and  when  that  is  shown  to 
bo  one  of  security,  and  not  of  sale,  it  will  give  effect  to  the  actual 
contract  of  the  parties.  As  the  equity,  upon  which  the  court  acts  in 
such  cases,  arises  from  the  real  character  of  the  transaction,  any 
evidence,  written  or  oral,  tending  to  show  this  is  admissible.  The 
rule  which  excludes  parol  testimony  to  contradict  or  vai-y  a  written 
instrument  has  reference  to  the  language  used  by  the  parties.  That 
cannot  be  qualified  or  varied  from  its  natural  import,  but  must  speak 
for  itself.  The  rule  does  not  forbid  an  inquiry  into  the  object  of  the 
parties  in  executing  and  receiving  the  instrument.  Thus,  it  may  be 
shown  that  a  deed  was  made  to  defraud  creditors,  or  to  give  a 
preference,  or  to  secure  a  loan,  or  for  any  other  object  not  apparent 
on  its  face.  The  object  of  parties  in  such  cases  will  be  considered 
by  a  court  of  equity;  it  constitutes  a  ground  for  the  exercise  of  its 
jurisdiction,  which  will  always  be  asserted  to  prevent  fraud  or 
oppression  and  to  promote  justice."  Hughes  v.  Edwards^  9  Wheat. 
489;  Russell  v.  Southard^  12  How.  139;  Taylor  y.  Luther^  2  Sumn. 
228;  Fierce  v.  Robinson^  13  Cal.  116. 

As  in  our  opinion  the  appellant  is  the  owner  of  the  stock  in  ques- 
tion, and  his  brother  held  it  merely  as  collateral  security  for  the 
$5,250  loaned,  it  is  unnecessary  to  consider  what,  if  any,  effect  is  to 
be  given  to  the  decree  obtained  in  the  former  case  of  Samuel  Brick 
against  the  executors  of  the  deceased.  Assuming  that  the  District 
Court  never  acquired  jurisdiction  over  the  executors  resident  in  the 
State  of  New  York,  the  situation  of  the  parties  remains  as  pre- 
viously; and  upon  payment  of  the  loan  with  interest,  after  proper 
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credits  for  the  dividends  received,  the  appellant  will  be  entitled  to 
the  possession  of  the  certificate.  The  present  suit  proceeds  upon  the 
theory  that  the  stock  belongs  to  the  estate  of  the  deceased,  and  is  not 
held  as  secarity.  It  seeks  to  enforce  a  claim  of  ownership  to  the 
property,  and  not  the  payment  of  the  loan  by  its  s^le. 

The  decree  must,  therefore,  be  reversed,  with  directions  to  the 
court  below  to  dismiss  the  bill;  and  it  is  So  ordered.^ 


BRIGGS  et  al.  v.  PARTRIDGE  ei  dL 
Court  of  Appeals  of  New  York.    1876. 

[Reported  64  N,  Y.  357.] 

•  •  •  This  action  was  brought  to  recover  the  purchase-money 
unpaid  under  a  contract  for  the  purchase  and  sale  of  lands. 

The  complaint  alleged  that  the  plaintiffs  entered  into  an  agreement 
in  writing  with  one  L.  P.  Hurlburd,  who  was  acting  for  and  under 
the  authority  of  the  defendants,  ''whereby  these  plaintiffs  sold  and 
the  defendants  through  said  Hurlburd  bought "  a  certain  described 
piece  of  land,  ''for  the  sum  of  $7,200,  which  said  sum  the  defendants, 
through  their  agent,  the  said  Hurlburd,  agreed  to  pay,"  as  specified. 
That  it  was  further  agreed  that  the  plaintiffs  should  deliver  ^e  deed, 
and  that  the  defendants  should  accept  the  same  and  pay  the  balance 
of  the  purchase-money  unpaid  on  the  Ist  day  of  I^ruaiy,  1874;  that 
the  defendants,  through  said  Hurlburd,  paid  on  vbe  delivery  of  the 
agreement  $100;  that  on  the  said  first  day  of  February,  1874,  the 
plaintiffs  were  "ready  to  carry  out  on  their  part  the  agreement  afore- 
said by  executing  and  delivering  to  said  Hurlburd,  for  and  on  account 
of  said  defendants,  a  good  and  suflScient  deed  of  the  premises 
hereinbefore  described."  Whereas  the  defendants  wholly  failed  on 
their  part  to  fulfil  said  agreement  or  to  take  title  to  said  property, 
but  on  the  contrary  refused,  and  they  have  ever  since  refused,  so  to 
do,  and  the  plaintiffs  demanded  judgment  that  the  defendants  perform 
said  agreement  and  pay  to  plaintiffs  the  sum  agreed.  The  answer 
was  a  general  denial. 

Plaintiffs'  counsel,  in  opening  the  case  on  the  trial,  said  that  the 

1  So  Horn  v.  Keteltas,  46  N.  Y.  605 ;  Barry  ».  ColvUle,  129  N.  Y.  802  ;  Campbell 
V.  Dearborn,  109  Mass.  130  ;  Meyer  v.  Davenport*  80  N".  W.  Rep.  189  (So.  Dak.  1899)  ; 
Schierl  v.  Ncwburg,  102  Wis.  662  ;  Williams  v,  Williams,  180  lU.  861 ;  Vanderboven 
V.  Romaine,  66  N.  J.  Cb.  1 ;  Raphael  «.  Mullen,  171  Mass.  Ill  ;  Keeler  v.  Printing 
Co.,  16  Wash.  626 ;  Gem.  Ins.  Co.  v.  Gibe,  162  111.  261,  266-266.  Contra,  Mnnford 
V,  Green's  Adm'r,  44  S.  W.  419  (Ky.  1898) ;  Bates  v.  Crowell,  26  So.  Rep.  216  (Ala. 
1899) ;  De  U  Rocbefoncanld  v,  Bonstead,  76  L.  T.  Rep.  502 ;  Hall  v.  First  National 
Bank,  178  Mass.  16;  Glover  v,  Ins.  Co.,  42  U.  S.  App.  728.  Compare  Anglen  i;.  Barw 
low,  46  S.  W.  Rep.  827  (Tex.  Civ.  App.,  1898) ;  March  ».  McNair.  99  N.  Y.  174; 
Thomas  v.  Scutt,  127  N.  Y.  188.  —  Ed. 
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agreement  on  which  the  plaintiffs  relied  was  in  writing;  that  it  was 
made  by  the  plaintiffs  as  vendors,  and  Llewellyn  P.  Horlburd  as 
vendee;  that  the  written  instrument  did  not  show  but  that  Hurlburd 
was  a  principal  party;  that  it  was  signed  and  sealed  by  Hurlburd 
individually;  that  the  name  of  defendant  Partridge  did  not  appear  in 
the  instrument,  but  that  plaintiffs  would  prove  that  the  said  Hurl- 
burd was  acting  solely  for  and  under  the  direction  of  Thomas  M. 
Partridge,  who  paid  or  caused  to  be  paid  the  first  payment  under  the 
contract;  that  said  Hurlburd  was  the  agent  and  trustee  of  said  Par- 
tridge in  the  transaction,  and  the  authority  given  by  Partridge  to 
Hurlburd  was  oral. 

On  this  opening  and  on  the  complaint  the  defendants'  counsel 
moved  to  dismiss  the  complaint  on  the  grounds:  First.  That  the 
facts  stated  in  the  opening  and  by  the  complaint  did  not  constitute 
a  cause  of  action.  Second.  That  it  was  not  competent  to  vary  the 
terms  of  the  written  contract  by  parol  proof  that  the  party  who  exe- 
cuted the  same  as  principal  was  not  a  principal,  but  an  agent 

The  plaintiffs'  counsel  further  offered  to  prove  that  Hurlburd  was 
constituted  by  parol  agent  to  enter  into  and  execute  the  contract  in 
behalf  of  the  defendant  Partridge;  that  at  the  time  the  contract  was 
made  the  plaintiffs  did  not  know  that  Partridge  was  the  real  princi- 
pal ;  that  the  plaintiffs  tendered  a  deed  to  Hurlburd,  and  did  not  at 
that  time  know  that  Partridge  was  the  real  principal. 

The  motion  was  thereupon  granted,  and  plaintiffs'  counsel  duly 
excepted.  Edward  Z>.  McCaHhy^  for  the  appellants.  W.  F»  Shepard^ 
for  the  respondents. 

Andrews,  J.  The  defendant  was  not  a  party  to  the  agreement  for 
the  sale  and  purchase  of  the  land.  He  did  not  sign  it  himself,  nor 
did  it  purport  to  have  been  executed  for  him  by  Hurlburd.  His 
name  does  not  appear  in  it,  and  there  is  nothing  upon  the  face  of  the 
agreement  to  indic^Ete  that  he  was  in  any  way  connected  with  or 
interested  in  the  purchase.  The  covenants  in  the  agreement  are  solely 
between  the  plaintiff  and  Hurlburd.  The  former  covenants  to  sell 
and  convey  the  land  to  Hurlburd,  and  Hurlburd  covenants  to  pur- 
chase and  to  pay  the  puitshase-money  as  stipulated.  The  defendant 
took  no  part  in  the  negotiation  of  the  agreement,  and  the  plaintiff, 
when  he  made  and  executed  it,  had  no  knowledge  that  Hurlburd  was 
acting  as  the  agent  of  the  defendant.  The  agreement  was  under 
seal,  each  party  affixing  his  own  seal  to  the  instrument  Hurlburd, 
the  apparent  purchaser,  was  in  fact  acting  in  the  transaction  as  the 
agent  of  the  defendant,  his  undisclosed  principal,  under  an  oral 
authority  to  enter  into  the  contract  in  his  behalf,  and  the  defendant 
furnished  the  money  to  make  the  down  payment  to  the  broker  who 
negotiated  the  sale.  This  action  is  brought  by  the  plaintiff  upon  the 
agreement  to  recover  the  unpaid  purchase-money,  and  it  is  sought  to 
enforce  it  against  the  defendant  as  the  real  purchaser  and  party,  upon 
the  ground  that  Hurlburd,  the  nominal  purchaser,  was  acting  for  him 
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and  by  his  authority  in  the  transaction.  The  real  qnestion  is,  Can 
the  vendor,  in  a  sealed  executory  agreement,  inter  partes^  for  the  sale 
of  land,  enforce  it  as  the  simple  contract  of  a  person  not  mentioned 
in  or  a  party  to  the  instrument,  on  proof  that  the  vendee  named 
therein,  and  who  signed  and  sealed  it  as  his  contract,  had  oral  author- 
ity from  such  third  person  to  enter  into  the  contract  of  purchase,  and 
acted  as  his  agent  in  the  transaction,  and  can  the  vendor  on  this 
proof,  there  having  been  no  default  on  his  part,  and  he  being  ready 
and  willing  to  convey,  recover  of  such  third  person  the  unpaid 
purchase-money?  This  question  here  arises  in  a  case  where  the 
vendor,  so  far  as  it  appears,  has  remained  in  possession  of  the  land, 
and  where  no  act  of  ratification  of  the  contract  by  the  undisclosed 
principal  has  been  shown.  It  is  not  disputed,  and  indeed  it  cannot 
be,  that  Hurlburd  is  bound  to  the  plaintiff  as  covenantor,  upon  the 
covenants  in  the  agreement.  He  covenants  for  himself  and  not  for 
another,  to  pay  the  purchase-money,  and  by  his  own  seal  fixes  the 
character  of  the  obligation  as  a  specialty.  He  is  liable  to  perform 
the  contract  irrespective  of  the  fact  whether  it  can  be  enforced  against 
his  nominal  principal.  On  the  other  hand  it  is  equally  clear  that 
Hurlburd's  covenant  cannot  be  treated  as,  or  made  the  covenant  of 
the  defendant.  Those  persons  only  can  be  sued  on  an  indenture 
who  are  named  as  parties  to  it,  and  an  action  will  not  lie  against  one 
person  on  a  covenant  which  purports  to  have  been  made  by  another. 
Beckham  v.  Drake^  9  M.  &  W.  79 ;  Spencer  v.  Field,  10  Wend.  88 ; 
Townsendv,  Hubbard,  4  Hill^  851. 

In  the  case  last  cited,  it  was  held  that  where  an  agent  duly 
authorized  to  enter  into  a  sealed  contract  for  the  sale  of  the  land  of 
his  principals,  had  entered  into  a  contract  under  his  own  name  and 
seal,  intending  to  execute  the  authority  conferred  upon  him,  the 
principals  could  not  treat  the  covenants  made  by  the  agent  as  theirs, 
although  it  clearly  appeared  in  the  body  of  the  contract  that  the 
stipulations  were  intended  to  be  between  the  principals  and  purchasers, 
and  not  between  the  vendees  and  the  agent.  The  plaintiffs  in  that 
case  were  the  owners  of  the  land  embraced  in  the  contract,  and 
brought  their  action  in  covenant  to  enforce  the  covenant  of  the  ven- 
dees to  pay  the  purchase-money,  and  the  court  decided  that  there 
was  no  reciprocal  covenant  on  the  part  of  the  vendors  to  sell,  and 
that  for  want  of  mutuality  in  the  agreement  the  aetion  could  not  be 
maintained.  It  is  clear,  that  unless  the  plaintiff  can  pass  by  the 
persons  with  whom  he  contracted,  and  ti'eat  the  contract  as  the 
simple  contract  of  the  defendant,  for  whom  it  now  appears  that  Hurl- 
burd was  acting,  this  action  must  fail.  The  plaintiff  invokes  in  his 
behalf  the  doctrine  that  must  now  be  deemed  to  be  the  settled  law  of 
this  court,  and  which  is  supported  by  high  authority  elsewhere,  that 
a  principal  may  be  charged  upon  a  wiltten  parol  executory  contract 
entered  into  by  an  agent  in  his  own  name,  within  his  authority, 
although  the  name  of  the  principal  does  not  appear  in  thd  instrument, 
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and  was  not  diBclosed,  and  the  party  dealing  with  the  agent  supposed 
that  he  was  acting  for  himself,  and  this  doctrine  obtains  as  well  in 
respect  to  contracts  which  are  required  to  be  in  writing,  as  to  those 
where  a  writing  is  not  essential  to  their  validity.  Higgins  y.  Senior^ 
8  M.  &  W.  834;  Trueman  v.  Loder,  11  Ad.  &  Ellis,  594;  Dykers  v. 
Townsend^  24  N.  Y.  61;  Coleman  v.  First  Nat.  Bk.  of  Elmira^  58 
N.  Y.  393;  Ford  v.  Williams^  21  How.  289;  Huntington  v.  Knox^ 
7  Cash.  871;  The  Eastern  B.  R.  Co.  v.  Benedict,  5  Gray,  666;  Hub» 
hert  V.  Borden^  6  Wharton,  91;  Browning  v.  Provincial  Ins.   Co.j 

5  L.  R.,  P.  C,  263;  Calder  v.  Dobell^  6  L.  R.,  C.  P.,  486;  Story  on 
Agency,  ss.  148,  160.^ 

It  is,  doabtless,  somewhat  difficult  to  reconcile  the  doctrine  here 
stated  with  the  rule  that  parol  evidence  is  inadmissible  to  change, 
enlarge,  or  vary  a  written  contract,  and  the  argument  upon  which 
it  is  supported  savors  of  subtlety  and  refinement  In  some  of  the 
earlier  cases  the  doctrine  that  a  written  contract  of  the  agent  could  be 
enforced  against  the  principal,  was  stated  with  the  qualification,  that 
it  applied  when  it  could  be  collected  from  the  whole  instrument  that 
the  intention  was  to  bind  the  principal.  But  it  will  appear  from  an 
examination  of  the  cases  cited,  that  this  qualification  is  no  longer 
regarded  as  an  essential  part  of  the  doctrine.  Whatever  ground  there 
may  have  been  originally  to  question  the  legal  soundness  of  the 
4octrine  referred  to,  it  is  now  too  firmly  established  to  be  overthrown, 
and  I  am  of  opinion,  that  the  practical  effect  of  the  rule  as  now 
declared  is  to  promote  Justice  and  fair  dealing.  There  is  a  well- 
recognized  exception  to  the  rule  in  the  case  of  notes  and  bills  of 
exchange,  resting  upon  the  law  merchant  Persons  dealing  with 
negotiable  instruments  are  presumed  to  take  them  on  the  credit  of  the 
parties  whose  names  appear  upon  them;  and  a  person  not  a  party 
cannot  be  charged  upon  proof  that  the  ostensible  party  signed  or 
indorsed  as  his  agent.  Barker  v.  Mechanics'  Ins.  Co.,  8  Wend.  94; 
Pentz  v.  Stanton,  10  id.  271;  De  Witt  v.  Walton,  9  N.  Y.  671; 
Stackpole  v.  Arnold,  11  Mass.  27;  Eastern  B.  B.  Co.  v.  Benedict, 

6  Gray,  566 ;  Beckham  v.  Drake,  9  M.  &  W.  79.  That  Hurlburd  had 
oral  authority  from  the  defendant  to  enter  into  a  contract  for  the 
purchase  of  the  land,  and  that  he  was  acting  for  the  defendant  in 
making  it,  is  admitted ;  and  if  the  contract  had  been  a  simple  con- 
tract and  not  a  specialty  the  defendant  would,  I  think,  have  been 
bound  by  it  within  the  authorities  cited.  No  question  would  arise 
under  the  Statute  of  Frauds,  for  the  statute  prescribing  what  shall  be 
necessary  to  make  a  valid  contract  for  the  sale  of  lands  requires  only 
that  the  contract,  or  some  note  or  memorandum  thereof  expressing 
the  consideration,  should  be  in  writing  and  subscribed  by  the  party 
by  whom  the  sale  is  to  be  made,  or  his  agent  lawfully  authorized. 

1  And  so  Brady  v.  NaUy,  151  N.  Y.  258 ;  compare  Byington  v.  Simpson,  184  Mass. 
169.  —  Ed. 
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2  B.  S.  135,  SB.  8,  9.  In  this  case  the  contract  was  signed  by  the 
vendors;  and  even  if  it  had  been  eaiecated  on  their  part  by  an  agent 
pursuant  to  an  oral  authority,  it  would  have  been  a  valid  execution 
within  the  statute.  Lawrence  v.  Taylor,  5  Hill,  113;  Worrall  v. 
Munii,  1  Seld.  229.  But  the  vendee's  contract  need  not  be  in  writ- 
ing.    McCrea  v.  Funnort,  16  Wend.  469. 

We  return,  then,  to  the  question  originally  stated.  Can  a  contract 
under  seal,  made  by  an  agent  in  his  own  name  for  the  purchase  of 
land,  be  enforced  as  the  simple  contract  of  the  real  principal  when 
he  shall  be  discovered?  No  Authority  for  this  broad  proposition  has 
been  cited.  There  are  cases  which  hold  that  when  a  sealed  contract 
has  been  executed  in  such  form,  that  it  is,  in  law,  the  contract  of 
the  agent,  and  not  of  the  principal,  but  the  principal's  interest  in 
the  contract  appears  upon  its  face  and  he  has  received  the  benefit  of 
performance  by  the  other  party,  and  has  ratified  and  confirmed  it 
by  acts  in  pais,  and  the  contract  is  one  which  would  have  been 
valid  without  a  seal,  the  principal  may  be  made  liable  in  assumpsit 
upon  the  promise  contained  in  the  instrument,  which  may  be  resorted 
to  to  ascertain  the  terms  of  the  agreement.  Randall  v.  Van  Vechten, 
19  J.  R.  60;  Du  Bois  v.  The  Bel.  and  Hud.  Canal  Co.,  4  Wend. 
285;  Lawrence  v.  Taylor,  5  Hill,  107;  see,  also,  Evans  v.  WeUs, 
22  Wend.  824;  Worrall  v.  Munn,  1  Seld.  229;  Story  on  Agency, 
s.  277;  1  Am.  Lead.  Gas.  785,  note. 

The  plaintiff's  agreement  in  this  case  was  with  Hurlburd  and  not 
with  the  defendant.  The  plaintiff  has  recourse  against  Hurlburd  on 
his  covenant,  which  was  the  only  remedy  which  he  contemplated 
when  the  agreement  was  made.  No  ratification  of  the  contract  by 
the  defendant  is  shown.  To  change  it  from  a  specialty  to  a  simple 
contract,  in  order  to  charge  the  defendant,  is  to  make  a  different 
contract  from  the  one  the  parties  intended.  A  seal  has  lost  most  of 
its  former  significance,  but  the  distinction  between  specialties  and 
simple  contracts  is  not  obliterated.  A  seal  is  still  evidence,  though 
not  conclusive,  of  a  consideration.  The  rule  of  limitation  in  respect 
to  the  two  classes  of  obligations  is  not  the  same.  We  find  no  au- 
thority for  the  proposition  that  a  contract  under  seal  may  be  turned 
into  the  simple  contract  of  a  person  not  in  any  way  appearing  on  its 
face  to  be  a  party  to  or  interested  in  it,  on  proof  dehors  the  instru- 
ment, that  the  nominal  party  was  acting  as  the  agent  of  another,  and 
especially  in  the  absence  of  any  proof  that  the  alleged  principal  has 
received  any  benefit  from  it,  or  has  in  any  way  ratified  it,  and  we  do 
not  feel  at  liberty  to  extend  the  doctrine  applied  to  simple  contracts 
executed  by  an  agent  for  an  unnamed  principal  so  as  to  embrace  this 
case.  The  general  rule  is  declared  by  Shaw,  C.  J.,  in  Huntington 
V.  Knox,  7  Gush.  374:  ^^ Where  a  conti'act  is  made  by  deed  under 
seal,  on  technical  grounds,  no  one  but  a  party  to  the  deed  is  liable  to 
be  sued  upon  it,  and  therefore  if  made  by  an  attorney  or  agent  it 
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must  be  made  in  the  name  of  the  principal  in  order  that  he  may  be  a 
party,  becauae  otherwise  he  is  not  bound  by  it/' 

The  judgment  of  the  General  Term  should  be  affirmed. 

All  concur.  Judgment  affirmed.^ 


In  Lebus  v.  Boston,  52  S.  W.  Rep.  956  (Kentucky,  1899),  the 
opinion  of  the  court  was  given  by  Hobson,  J.  '^It  is  earnestly  in- 
sisted by  counsel  for  appellant  in  their  petition  for  rehearing  that  parol 
evidence  is  inadmissible  to  show  that  at  the  time  of  the  conveyance  it 
was  agreed  between  the  grantor  and  the  grantee  that  there  was  no  neces- 
sity for  the  pass  way,  as  the  grantor  had  another  outlet  to  another  pike, 
and  other  ways  to  get  out,  and  that  it  was  then  agreed  that  there  was 
to  be  no  pass  way  over  the  land  conveyed,  and  the  deed  was  accepted 
only  on  this  distinct  underatanding.  Counsel  insist  that  the  pass  wa}', 
being  an  interest  in  land,  can  only  be  created  or  destroyed  by  a  contract 
or  agreement  in  writing,  and  that  to  admit  the  parol  evidence  referred  to 
is  to  depart  from  those  broad,  fundamental  principles  of  law  that  have 
been  recognized  for  time  immemorial.  This  would  be  true  if  the  evi- 
dence infringed  the  terms  of  the  deed,  but  that  is  not  the  case.  The 
grantor  by  his  deed  in  this  case  conveyed  to  the  grantee  the  whole 
boundary  of  land  described  in  the  deed.  This  passed  the  entire  title  to 
all  within  the  boundary  so  described,  from  the  centre  of  the  earth  usque 
ad  coelum^  including  the  ground  over  which  the  pass  way  ran.  The 
pass  way  was  therefore  included  by  the  terms  of  the  deed,  and  prima 
facie  passed  under  it.  '  But,  as  said  in  the  opinion,  the  one  exception 
allowed  by  the  authorities  in  favor  of  a  grantor  where  he  has  convejed 
the  fee  of  land  '  is  ^|3's  or  easements  of  necessity.'  And,  as  is  well 
said  by  the  learned  author  there  quoted, '  it  is  only  in  cases  of  the 
strictest  necessitj',  and  where  it  would  not  be  reasonable  to  suppose 
that  the  parties  intended  the  contrary,  that  the  principle  of  implied  res- 
ervation can  be  invoked.'  Jones,  Easem.  §  136.  Appellant's  entire 
claim  to  the  pass  way  rests  upon  this  doctrine  of  implied  reservation. 
Whether  this  is  a  case  of  strictest  necessity,  where  it  would  not  be 
reasonable  to  suppose  that  the  parties  intended  the  contrary,  the  court 
can  only  know  when  the  facts  ara  shown  by  parol  evidence.  When 
these  facts  are  shown  by  parol  evidence,  then  the  presumption  of  an  im- 
plied reservation  arises.  But  it  is  well  settled  that  a  presumption  raised 
by  parol  evidence  may  also  be  rebutted  by  parol  evidence.  The  rule  is 
thus  well  stated  in  8  Greenl.  £v.  §  366 :  ^  In  certain  cases  of  presump- 
tions of  law,  also,  parol  evidence  is  admitted  in  equity  to  rebut  them. 
But  here  a  distinction  is  to  be  observed  between  those  presumptions 
which  constitute  the  settled  legal  rules  of  construction  of  instruments, 
or,  in  other  words,  conclusive  presumptions,  where  the  construction  is 

1  See  Schenck  v.  Spring  Lake,  etc.  Co.,  47  N.  J.  Kq.  44  ;  Kelly  p.  Thuey,  102  Mo. 
622;  RiDgsley  v.  Siebrecht,  92  Me.  23 ;  Smith  v.  Felter,  42  Atl.  Rep.  1053  (N.  J.  Law^ 
1899);  Woonsocket  Oo,  v,  Banigan,  42  Atl.  Bep.  612  (B.  I.  1899).  —  £d. 
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in  favor  of  the  instrument,  by  giving  to  the  language  its  plain  and  lit- 
eral effect,  and  those  presumptions  which  are  raised  against  the  instru- 
ment, imputing  to  the  language,  prima  facie^  a  meaning  different  from 
its  literal  import.  In  the  latter  class  of  cases  parol  evidence  is  admi&- 
Bible  to  rebut  the  presumption  and  give  full  effect  to  the  language  of 
the  instrument,  but  in  the  former  class,  where  the  law  conclusively  de- 
termines the  construction,  parol  evidence  is  not  admissible  to  contra- 
dict or  avoid  it.'  In  Whart.  Ev.  §§  973,  974,  the  same  rule  is  fully 
stated  and  illustrated.  Though  the  terms  of  the  deed  prima  facie  con- 
vey the  entire  boundary,  including  the  pass  way,  parol  evidence  of  the 
absolute  necessity  of  the  pass  way  is  admitted  in  this  case  to  raise  a 
presumption  against  the  instrument,  imputing  to  it  a  meaning  different 
from  its  literal  import.  This  presumption  against  the  instrument  may 
be  rebutted  by  parol  evidence,  so  as  to  give  to  its  language  its  plain  and 
literal  effect.  The  proof  offered  by  appellant  to  show  the  necessity'  of 
the  pass  way  might  be  rebutted  by  proof  that  it  was  unnecessary.  It 
would  not,  perhaps,  occur  to  counsel  that  parol  evidence  for  the  appel- 
lee showing  that  the  pass  way  was  unnecessary  would  be  inadmissible. 
But  there  is  no  better  proof  that  it  was  unnecessary  than  the  agreement 
of  the  parties  at  the  time  of  the  conveyance  that  the  gi*antor  had  another 
outlet,  and  did  not  need  this  one.  When  he  agreed  it  was  not  neces- 
sarj',  and  not  to  reserve  it,  in  order  to  induce  the  grantee  to  accept  the 
deed,  the  estoppel  may  be  shown  by  the  same  kind  of  evidence  as  the  im- 
plied right."  Peiition  overrtilecL 


HURST  et  al.   v.  BEACH  et  al 
Chancery.    1821. 

[Reported  5  Madd.  351 .1] 

...  Bt  the  will  of  B.  Heath,  dated  the  2d  January,  1812,  several 
legacies  were  given,  and  the  will  proceeded  thus:  ^'I  also  give  and 
bequeath  to  John  Bach  (meaning  the  said  John  Beach),  now  living 
with  me,  the  sum  of  £300,  all  which  said  legacies  I  direct  and  desire 
may  be  paid  immediately  after  my  decease,  and  bear  legal  interest 
from  my  death  till  paid."  By  a  codicil  to  her  will,  dated  the  11th 
day  of  February,  1814,  the  testatrix,  after  giving  several  legacies  of 
£500  each,  gave,  '*to  my  man  servant,  John  Beach,  a  like  legacy  or 
sum  of  £500."  The  testatrix  then  gave  a  like  sum  of  £500  to  her 
maid  servant;  and  all  these  legacies  she  directed  to  be  paid  at  the 
end  of  six  months  after  her  decease. 

The  testatrix  died  on  the  15th  February,  1814.  The  bill  was  filed 
by  the  executors,  and  prayed  .  •  .  that  the  legacy  of  £500  bequeathed 
by  the  codicil  to  Beach  might  be  declared  to  be  given  in  lieu  and 
satisfaction  of  the  legacy  of  £300  left  by  the  will.  •  •  • 

^  A  part  of  the  case  is'  omitted. 
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Mr,  Home  and  Mr.  Spranger^  for  the  plaintiffs. 

Mr.  Bell  and  Mr.  Pepys^  for  the  defendant  Beach.  •  •  • 

Counsel  for  defendant  continued :  — 

With  respect  to  the  legacies,  we  say  Beach  is  entitled  both  to  the 
legacy  by  the  will  and  that  by  the  codicil.  The  latter  is  an  accumu- 
lative legacy.  A  bill  was  filed  in  the  Court  of  Exchequer  by  one  of 
the  legatees  under  this  will,  and  there  the  legacy  to  Beach  was  held 
to  be  accumulative.  Evidence  is  inadmissible  to  show  that  the 
legacy  by  the  codicil  was  intended  in  lieu  of  that  given  by  the  will. 

The  Vice-Chancellor.  What  is  the  rule  of  the  Ecclesiastical 
Court  in  these  cases?  On  a  question  as  to  a  legacy,  I  should  think  it 
right  to  follow  the  rules  by  which  they  are  guided  in  the  reception  of 
evidence.  In  general,  they  resort  to  the  rule  of  the  civil  law,  but 
not  in  all  cases.  If  this  case  would  bear  the  expense,  I  should  have 
wished  to  hear  it  argued  by  some  civilians.  Let  a  case  be  stated  for 
the  opinion  of  two  civilians.  If  the  case  is  not  determined  by  deci- 
sion in  the  Ecclesiastical  Court,  I  must  determine  it  by  the  principles 
of  this  court  I  have  a  strong  opinion  against  the  admissibility  of 
the  evidence. 

A  case  was  accordingly  stated  for  the  opinions  of  Dr.  Swabey  and 
Dr.  Lushington.  After  stating  the  will  and  codicil  the  following 
questions  were  submitted :  — 

Questions.  1st.  Whether,  upon  a  question  in  the  Ecclesiastical 
Court,  as  to  whether  the  legatee  is  entitled  to  the  legacy  given  by 
the  will  and  also  by  the  codicil,  any  declarations  of  the  testatrix  of 
her  intention  that  the  legacy  given  by  the  codicil  should  be  in  sub- 
stitution for  the  legacy  given  by  the  will,  could,  according  to  the 
practice  of  the  Ecclesiastical  Court,  be  received,  and  whether  such 
practice  is  warranted  by  any  decision  of  that  court? 

2d.  Whether,  in  questions  as  to  the  admissibility  of  evidence  to 
explain  a  testator's  intention  as  to  whether  legacies  given  by  a  will 
and  codicil  should  be  accumulative,  or  the  one  taken  in  substitution 
for  the  other,  the  Ecclesiastical  Court  adopts,  or  is  regulated  by,  the 
principles  of  the  civil  law? 

Answer.  1st  and  2d.  It  is  very  rarely  that  any  suit  is  now  brought 
in  the  Ecclesiastical  Courts  for  the  recovery  of  a  legacy,  and  we  are 
not  aware  that  the  point  submitted  to  our  consideration  has  ever  re- 
ceived any  decision  in  those  courts,  nor,  indeed,  been  the  subject  of 
discussion.  In  all  questions  upon  the  admissibility  of  evidence  to 
explain  whether  a  testator  intended  legacies  given  by  both  will  and 
codicil  to  be  accumulative  or  not,  we  are  of  opinion  that  the  judges 
of  the  Ecclesiastical  Courts  would  conform  themselves  to  the  rules 
established  by  the  courts  of  equity;  but,  in  doubtful  points,  where 
the  admissibility  of  any  peculiar  species  of  evidence  had  either  not 
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been  discuBsed  in  the  courts  of  equity  or  left  undecided  by  them,  we 
think  the  rules  of  the  civil  law  would  govern.     Where  legacies  are 
I  given  by  will  and  codicil,  the  civil  law  presumes  them  to  be  aocumu- 
>  lative,  but,  according  to  that  law,  this  presumption  might  be  rebutted 
•  by  evidence  produced  on  the  part  of  the  heir.     Neither  the  text 
authorities,  nor  the  commentators,  define  what  species  of  evidence 
would  be  admissible  for  such  a  purpose;  nor  do  we  believe  that  the 
nice  distinctions  upon  the  admission  of  parol  evidence  to  explain 
written  instruments  were  adopted  in  that  law:  we  think  that  if  such 
a  case  should  arise  in  the  Ecclesiastical  Court,  the  course  pursued 
would  be  to  inquire,  whether  the  courts  of  equity  had  any  decided 
rule  on  the  point,  and,  on  finding  that  they  had  not,  then,  as  the  civil 
law  has  neither  directly  nor  indirectly  excluded  that  species  of  evi- 
dence, in  our  judgment  the  Ecclesiastical  Courts  would  admit  the 
declarations  of  the  testator  as  to  his  intention. 
Doctors  Commons,  M.  Swabet. 

Nov.  23,  1819.  Stephen  Lushihgtok. 

The  questions  and  the  answer  being  read,  the  Vice-Chancellor  said 
he  would  look  into  the  decisions. 

The  Vice-Chakcellor.  In  cases  of  this  class  considerable  con- 
fusion has  been  introduced  from  the  inaccuracy  of  reporters.  The 
material  errors  in  Atkyn's  Report,  2  Atk.  636,  of  the  leading  case  of 
The  Duke  of  St.  Albans  v.  BeaucUrk^  are  pointed  out  by  Lord 
Bathurst  in  his  Judgment  in  Hooley  v.  Hatton  (stated  in  a  note  to 
Ridges  v.  Morrison^  1  Bro.  C.  C.  389;  and  s.  c.  2  Dick.  491);  and 
no  person  can  read  Lord  Thurlow's  reported  Judgment  upon  this 
subject,  without  observing,  that  he  is  often  made  to  contradict  him-* 
self.  I  think  the  true  result  of  the  decisions,  as  they  apply  to  the 
present  point,  is  to  be  stated  thus :  Where  a  testator  leaves  two  tes- 
tamentary instruments,  and  in  both  has  given  a  legacy  simpliciter  to 
the  same  person,  the  court,  considering  that  he  who  has  twice  given, 
must,  prima  fade^  be  intended  to  mean  two  gifts,  awards  to  the 
legatee  both  legacies;  and  it  is  indifferent  whether  the  second  legacy 
'  is  of  the  same  amount,  or  less,  or  larger,  than  the  first  But  if  in 
such  two  instruments  the  legacies  are  not  given  simpliciter^  but  the 
motive  of  the  gift  is  expressed,  and  in  both  instruments  tiie  same 
motive  is  expressed,  and  the  same  sum  is  given,  the  court  considers 
these  two  coincidences  as  raising  a  presumption  that  the  testator  did 
not  by  the  second  instrument  mean  a  second  gift,  but  meant  only  a 
repetition  of  the  former  gift 

The  court  raises  this  presumption  only  where  the  double  coinci- 
dence occurs,  of  the  same  motive,  and  the  same  sum,  in  both  instru* 
'  ments.     It  will  not  raise  it,  if  in  either  instrument  there  be  no  motive, 
or  a  different  motive,  expressed,  although  the  sums  be  the  same;  nor 
will  it  raise  it,  if  the  same  motive  be  expressed  in  both  instruments, 
I    and  the  sums  be  different    The  presumption  cannot  therefore  ba 
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raised  in  this  case,  althoagh  it  be  admitted  that  the  motives  are  the  ' 
same,  inasmuch  as  the  sums  are  di£ferent,  and  apon  the  face  of  these 
instruments  the  defendant  is  entitled  to  both  sums.  This  reasoning 
has  no  application  to  cases  where  the  second  instrument  affords  in- 
trinsic evidence  that  it  was  intended  by  the  testator  in  substitution 
of  the  first  instrument,  as  in  the  cases  of  The  Duke  of  St,  Albans 
V.  Beauclerkj  Coote  y.  Boyd^  2  Bro.  C.  C.  521,  and  the  late  case  of 
Attorney  General  v.  JBarley^  5  Madd.  268,  before  me. 

Upon  the  question,  whether  evidence  is  admissible  to  prove  that 
the  testatrix  did  not  mean  that  the  defendant  should  take  both  sums, 
there  are  no  decisions  in  courts  of  equity.  There  are  obiter  dicta 
for  the  admission  of  such  testimony;  but,  in  the  Duke  of  Leeds  v. 
Osborne^  the  point  was  fully  argued,  and  Lord  Alvanley  appears  to 
have  inclined,  against  receiving  it  It  did  not,  however,  become 
necessary  there,  to  decide  the  question. 

It  is  to  be  collected  from  the  Digest  that  it  was  admitted  by  the 
civil  law. 

This  court  has  no  original  Jurisdiction  in  testamentary  matters; 
it  acts  with  respect  to  them  only  upon  the  ground  of  administering  a 
trust;  and  is  bound  to  adopt,  in  questions  of  legacy,  the  principles 
and  rules  of  the  Ecclesiastical  Court.  I  found  it  necessary,  there- 
fore, to  direct  inquiry  to  be  made  in  that  court  upon  this  point,  and 
the  answer  that  I  have  received,  is,  that  no  decision  has  taken  place 
there  upon  this  question,  and  that  no  settled  opinion  is  formed 
upon  it. 

It  remains  then  to  be  considered  upon  the  principles  of  evidence 
which  are  received  in  our  own  law. 

Our  primaiy  principle  is,  that  evidence  is  not  admissible  to  con- 
tradict a  written  instrument.  In  some  cases,  courts  of  equity  raise 
a  presumption  against  the  apparent  intention  of  a  testamentary  in- 
strument, and  there  they  will  receive  evidence  to  repel  that  presump- 
tion; for  the  effect  of  such  testimony  is  not  to  show  that  the  testator 
did  not  mean  what  he  has  said,  but,  on  the  contrary,  to  prove  that  he 
did  mean  what  he  has  expressed. 

Thus,  where  the  court  raises  the  presumption  against  the  intention 
of  a  double  gift,  by  i*eason  that  the  sums  and  the  motive  are  the  same 
in  both  instruments,  it  will  receive  evidence  that  the  testator  actually 
intended  the  double  gift  he  has  expressed.  In  like  manner,  evidence 
is  received  to  repel  the  presumption  raised  against  an  executor's  title 
to  the  residue,  from  the  circumstance  of  a  legacy  given  to  him ;  and 
to  repel  the  presumption  that  a  portion  is  satisfied  by  a  legacy. 

In  all  these  oases  the  evidence  is  received  in  support  of  the  appar- 
ent  effect  of  the  instrument,  and  not  against  it. 

Here  the  evidence  tendered  is  not  in  support  of  the  apparent  effect 
of  the  instrument,  but  directly  against  it  This  codicil  leaves  unre- 
voked the  former  legacy  of  £300  to  the  defendant,  and  makes  to  him 
a  further  substantive  gift  of  £500.     The  evidence  tendered  is,  that 
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the  testatrix  did  not  mean  this  as  a  farther  gift  of  £500,  bat  meaat 
to  substitute  the  £500  in  the  place  of  the  former  £300. 

I  am  of  opinion,  therefore,  that  such  evidence  cannot  be  received 
without  breaking  in  upon  the  primary  rule,  that  parol  evidence  is  not 
admissible  against  the  expressed  effect  of  a  written  instrument.^ 

^  ''In  one  of  the  cases  above  ipentioned,  Uirich  v.  Litchfield,  2  Atk.  372,  Lord 
Hardwicke  mentions  a  famoos  sort  of  instance  that  figared  much  in  the  books  for  a 
century  and  a  half,  from  the  English  Revolution  to  the  Statute  1  Wm.  IV.  c  40,  in 
the  year  1880.  It  was  the  rule  of  English  law  that  where  a  testator  left  personal 
estate  undisposed  of,  and  appointed  an  executor,  this  personage  took  the  surplna. 
'  At  law  it  has  been  the  rule  from  the  earliest  period  that  the  whole  personal  estate 
devolves  on  the  executor ;  and  if,  after  payment  of  the  funeral  expenses,  testamentaiy 
charges,  debts,  and  legacies,  there  shall  be  any  surplus,  it  shall  vest  in  him  benefi- 
cially/ 2  Williams,  Executors^  *1327  (5th  Am.  ed.).  On  the  top  of  this,  however, 
the  equity  courts  laid  down  a  presumptive  rule  of  construction,  that  if  the  will  showed 
a  gift  to  the  executor,  this  indicated  a  purpose  not  to  give  him  the  surplus  ;  and  in 
such  a  case  he  was  held,  prima  faeU^  not  entitled  to  it  A  oontraiy  intention  might, 
indeed,  be  apparent  from  the  whole  will ;  and  if  it  were  not,  it  was  allowed  to  appear 
by  die  oral  declarations  of  the  testator.  Such  declarations,  it  will  be  observed,  sup- 
ported the  general  prima  facie  right  of  an  executor ;  they  were  only  received  '*  to 
rebut  the  equity "  which  denied  that  right.  Although  when  these  declarations  were 
received  they  might  be  met  by  others  in  a  contrary  sense,  yet  no  declarations  were 
directly  and  in  the  first  instance  receivable  to  contradict  the  general  legal  right  of 
the  executor.  Lady  Osborne  v.  Villiers,  2  Eq.  Gas.  Ab.  416,  12 ;  Cloyne  v.  Young, 
2  Yes.  95.  Nor,  where  the  construction  of  the  will  was  plain  against  the  exec* 
ntor,  as  in  the  case,  at  least  in  modem  times,  where  the  gift  was,  in  terms,  for  his 
care  and  trouble,  was  any  effect  at  all  allowed  to  extrinsic  declarations  of  intention. 
LangUam  v.  Sanford,  17  Yes.  435  (1811).  This  matter,  for  the  most  part,  came  to  an 
end  in  1830  by  the  Statute  1  Wm.  lY.  c.  40.  The  doctrine  before  that  having  been 
that  '  the  executor  shall  take  beneficially,  unless  there  is  a  strong  and  violent  pre- 
sumption that  he  shall  not  so  take  '  (Sir  William  Grant  in  Pratt  v.  Sladden,  14 
Yes.  p.  197  (1807)),  now,  the  statute  made  him  a  tnistee  of  the  residue  for  the  next 
of  kin,  '  nnless  it  shall  appear  by  the  will  or  any  codicil  thereto '  that  he  *  was 
intended  to  tjike  .  .  .  beneficially.'  It  will  be  observed  that  not  merely  did  the 
statute  change  the  fundamental  rule,  but  it  required  that  the  intention  to  give  to 
the  executor  beneficially  should  ap|.)ear  by  the  writing.  Williams  v.  Arkle,  L.  R. 
7  H.  L.  606  ;  Love  v.  Gaze,  8  Beav.  472. 

**  Under  this  general  head  of  '  rebutting  an  equity'  are  brought  all  the  other  cases 
of  a  resulting  tnist,  the  presumption  against  double  portions,  and  the  like ;  and  it 
has  even  been  stated  as  a  general  principle  that  where  '  the  document  is  of  such  a 
nature  that  the  court  will  presume  that  it  was  executed  with  any  other  than  its  ap- 
parent intention,'  the  apparent  intention  may  be  shown  to  be  the  real  one.  Steph. 
Dig.  Ev.  art.  91.  See  also  1  Jarm.  Wills  (5th  Eng.  ed.),  890^92;  Reynolds  v. 
Robinson,  82  N.  Y.  108  ;  In  re  Atwood's  Estate,  14  Utah,  1.  In  such  cases  the 
testator's  mere  extrinsic  intention  is  admitted,  not  as  adding  to  the  document,  or 
varying  or  contradicting  it,  or  as  evidence  in  aid  of  interpretetion.  It  comes  in  as 
a  mere  incident  to  the ' '  equity,'  as  a  ground  of  relief  against  the  operation  of 
a  rule  which  refuses  its  proper  construction  to  the  document  (a)    In  such  case,'  says 

{a)  Of  this  class  of  cases  Hawkins  (Wills,  Preface,  2d  Am.  ed.  ix)  says :  "  'The 
anomalous  cases  of  what  are  called  "  presumptions  "  of  law  are,  in  reality,  rules  of  oon- 
struction  derived  from  the  civil  law,  which,  having  obtained  a  lodgment  in  English 
law,  but  being  disapproved  of,  have  been  allowed  to  retain  their  own  antidote  in  the 
shape  of  the  capability  of  being  rebutted  by  parol  evidence,  which  (in  common,  how- 
ever, with  other  rules  of  construction)  they  possessed  in  the  system  from  which  they 
were  originally  derived.' " 
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EARL  OF  NEWBURGH  v.   COUNTESS  DOWAGER  OF 

NEWBURGH. 

Chancery.    1820. 
{Reported  5  Madd,  364.] 

The  late  Earl  of  Newbargh,  having  estates  in  the  counties  of 
Sussex,  Gloucester,  and  elsewhere,  gave  instructions  to  his  solicitor 
to  prepare  a  will,  which  inter  alia  was  to  give  to  his  wife,  the  Coun- 
tess Dowager  of  Newburgh,  an  estate  for  life  in  his  estates  in  the 
counties  of  Sussex  and  Gloucester.  The  solicitor  prepared  a  will 
in  writing  accordingly,  and  the  same  was  afterwards  laid  before 
an  eminent  conveyancer  to  settle.  By  some  accident,  the  word 
** Gloucester"  was  struck  out  by  the  conveyancer,  and  the  person 
who  made  the  fair  copy  of  the  will,  changed  the  word  ^'counties  "  into 
^'county,"  and  the  will,  as  fairly  copied,  omitted  therefore  alto- 
gether the  estate  for  life  to  the  Countess  Dowager,  in  the  county  of 
Gloucester. 

At  the  time  Lord  Newburgh  executed  the  will,  the  solicitor  who 
attended  the  execution  had  with  him  the  abstract  of  the  will  as  orig- 
inally prepared,  and  the  will  was  not  itself  read,  but  this  absti'act, 
which  represented  that  a  life  estate  was  given  to  Lady  Newburgh,  as 
well  in  Gloucester  as  in  Sussex;  and  Lord  Newburgh  executed  the 
will,  believing  that  it  followed  the  abstract. 

The  first  bill  was  filed  for  the  execution  of  the  trusts  of  the  will  as 
they  actually  appeared  upon  the  face  of  the  will.  The  second  bill 
was  by  the  Countess  Dowager  of  Newburgh,  stating  the  omission  of 
her  life  estate  in  Gloucester,  and  praying,  that  the  mistake  in  that 
respect  might  be  rectified,  and  that  the  trusts  of  the  will  might  be 
executed  with  such  correction. 

The  first  question  was,  whether  the  evidence  on  the  part  of  the  Coun- 
tess Dowager  of  Newburgh  could  be  received  for  the  purpose  of 
correcting  the  mistake? 

The  Vice-Chancelloe  refused  the  evidence;  because,  admitting 
it  to  be  clearly  made  out  that  the  mistake  existed,  this  court  had  no 
authority  to  correct  the  will  according  to  the  intention.  The  will 
executed  with  that  omission  was  certainly  not  the  will  of  the  devisor, 
and  so  it  must  be  found  by  a  jury  upon  the  facts  stated  as  to  the 
Gloucester  estate;  but  the  court  could  not  for  that  reason  set  up  the 
intention  of  the  testator,  which,  by  mistake,  he  had  been  prevented 

Jarman,  *  it  does  not  contradict  the  will,  its  effect  being  to  support  the  legal  title  of 
the  devisee  against,  not  a  trost  expressed  (for  that  would  be  to  control  the  wiitten 
will),  bat  against  a  mere  equity  arising  by  implication  of  law.'  1  Wills  (5th  ed.)f 
S91.  And  mere  extrinsic  intention,  being  thus  available,  in  point  of  substantive  law, 
is  provable  in  any  legitimate  way.  The  objections  to  proving  it  by  direct  statements 
of  intention,  when  offered  in  aid  of  interpretation,  do  not  hold  here."  —  Prel,  Treat, 
Evid,  487-439. 

See  Hall  v.  Hill,  1  Dm.  &  War.  94 ;  Palmer  v,  Kewell.  20  Beav.  32.  —  £d. 
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from  carrying  into  execution,  as  if  be  had  actually  executed  that 
intention  in  the  forms  prescribed  by  the  Statute  of  Frauds.  To 
assume  such  a  jurisdiction  would,  in  effect,  be  to  repeal  the  Statute 
of  Frauds  in  all  cases  where  a  devisor  failed  to  comply  with  the 
statute  by  mistake  or  accident,  and  to  operate  this  repeal,  by  ad« 
mitting  parol  evidence  of  the  intention  of  the  devisor,  which  it  was 
the  very  object  of  the  statute  to  avoid.  That  this  case  bore  no  anal- 
ogy to  cases  where  the  devisee  or  heir  prevented  another  gift  in  the 
will,  by  undertaking  to  perform  it.  There,  the  statute  was  in  no 
manner  broken  in  upon;  but  this  court,  in  respect  of  the  fraud 
attempted,  fastened  that  trust  upon  the  estate  which  in  equity  and 
conscience  attached  upon  it  That,  admitting  that  voluntary  convey* 
ances  might  be  corrected,  upon  the  principle  that  as  between  volun- 
teers this  court  would  not  permit  a  claim  proceeding  upon  mistake; 
as  to  which  two  cases  were  cited;  yet  this  principle  had  no  applica- 
tion to  the  case  of  wills,  for  the  difficulty  was  not  that  the  will  was 
a  voluntary  instrument,  but  that  there  could  be  no  will  without  the 
forms  of  the  Statute  of  Frauds,  and  the  disappointed  intention  had 
not  those  forms.  That  if  any  party  asked  the  same,  he  was  ready  to 
direct  an  issue  to  try  whether  this  was  the  will  of  the  testator  as  to 
the  Gloucester  estate,  and  upon  this  issue  the  evidence  tendered 
would  be  admissible.  No  such  issue  was  asked;  and  the  case  was 
sent,  as  to  several  questions  of  legal  construction,  to  the  Court  of 
King's  Bench.  .  .  . 

The  case  was  afterwards  reheard  before  the  Vice-Chancellor,  and 
it  was  then  suggested,  as  the  result  of  the  conveyancer's  evidence, 
that  there  was  no  omission  in  the  will,  but  that  the  error  was  owing 
to  the  introduction  of  a  passage  which  he  had  first  written,  and 
afterwards  struck  through  with  a  pen,  but  had  been  copied  by  mis- 
take in  the  fair  will ;  and  it  was  contended  there  ought,  therefore,  to 
be  an  issue  to  try  whether  those  words,  so  introduced  by  mistake, 
were  part  of  the  will. 

The  Vice-Chancellor  thought  that  if  such  a  case  had  been  orig- 
inally made,  they  would  have  been  entitled  to  such  an  issue;  but 
that  such  case  being  in  direct  opposition  to  the  allegations  upon  the 
record,  he  could  not  entertain  it. 


Newbdrgh  v.  Nkwburgh,  Sugden's  X/Ow  of  Property  as  AdminiS" 
teredhy  the  House  of  Lords,  367  (1825).  — We  have  already  con- 
sidered where  cross-i*emainder8  are  raised  by  implication,  and  it  remains 
onl}'  to  state  the  great  case  of  Newhurgh  v.  Nswburgh^  which  has 
already  been  referred  to  on  one  point,  where  an  estate  for  life  was 
raised  by  construction  in  favor  of  the  devisee,  although  no  such  estate 
was  expressly  devised  to  her ;  and  the  later  case  of  Langston  v.  Pole, 
Lord  Newburgh,  who  had  under  his  marriage  settlement  the  reversion 
in  fee  in  estates  in  Sussex  and  Gloucester,  expectant  upon  failure  of 
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issue  male  by  his  then  Countess,  subject  to  a  Jointure  rent-charge  of 
£500  a  3'ear  to  the  Countess  out  of  the  Sussex  estates,  and  to  portions 
for  3'ounger  children  out  of  the  Gloucester  estates,  but  had  no  issuer 
devised  his  Sussex  and  Gloucester  estates  to  trustees  for  2,000  years. 
And  [as  to  the  said  estates  in  the  county  of  Sussex  with  their  appur« 
tenances  immediately]  after  the  expiration  of  the  term  of  2,000  j-ears, 
and  as  to  his  estates  in  the  county  of  Northumberland,  from  and  after 
his  decease  he  gave  "  the  same  several  estates  "  to  his  wife  for  life  in 
satisfaction  of  the  said  £500  per  annum,  with  remainders  over  in  strict 
settlement  to  his  sons  and  daughters  by  any  after-taken  wife  in  tail 
male  and  in  tail  general^  ^*  and  in  default  of  such  issue  as  to  all  such  of 
my  estates  hereinbefore  devised  as  are  situate  in  the  said  several  coun- 
ties of  Sussex  and  Gloucester/'  to  uses  in  strict  settlement  for  life  and 
in  tail  in  favor  of  different  branches  of  his  family ;  and  the  testator 
provided  "  that  the  several  persons  thereinbefore  by  him  made  tenants 
for  life  or  in  tail  male  of  his  real  estates  thereinbefore  devised  in  the 
said  counties  of  Sussex  and  Gloucester,  except  the  said  Countess  of 
Newburgh,"  should  take  the  name  and  arms  of  Kemp.  The  trusts  of 
tlie  2,000  years'  term  were  declared  to  be  to  raise  certain  sums  in  aid 
for  payment  of  his  debts  and  legacies,  and  to  secure  certain  annuities, 
and  upon  trust  "  immediately  after  the  death  of  the  Countess  of  New- 
bui^h  to  raise  out  of  the  said  estates  in  the  counties  of  Sussex  and 
Gloucester  £2,000,  with  interest  to  be  computed  from  her  death,"  and 
pay  the  same  to  a  legatee.  And  the  testator  provided  "  that  the 
Countess  of  Newburgh  during  her  life,  and  after  her  decease  the  sev- 
eral peraons  who  b}'  virtue  of  the  limitations  thereinbefore  contained 
should  for  the  time  being  be  entitled  to  the  actual  freehold  of  the  said 
estates  in  the  said  counties  of  Sussex  and  Gloucester,  or  the  actual 
freehold  of  the  said  estates  in  the  said  countj'  of  Northumberland,*' 
should  have  power  to  grant  leases.  And  ^e  testator  gave  unto 
trustees,  their  heirs,  etc.,  all  his  freehold,  copyhold,  and  leasehold 
estates,  not  before  disposed  of,  and  all  bis  personal  estate,  to  sell  and 
convert  into  money  and  to  pay  his  debts  and  legacies,  '^  exQept  the 
£2,000  charged  on  his  estates  in  Sussex  and  Gloucester,"  and  subject 
thereto  in  trust  for  the  Countess.  The  ultimate  order  of  Sir  John 
Leach,  V.  C,  was  that  Lady  Newburgh,  the  widow,  should  be  at  liberty 
to  bring  an  ejectment  to  tr}'  her  title  to  the  Gloucester  estates.  From 
this  decree  there  was  an  appeal  to  the  House  of  Lords :  the  case  was 
heard  with  the  assistance  of  the  judges,  as  to  the  reception  of  parol  evi- 
dence to  insert  the  word  ^^  Gloucester  "  in  the  will,  and  that  was,  as  we 
have  seen,  declared  to  be  inadmissible.  Lady  Newburgh  by  her  cross- 
bill chained  that  there  was  sufficient  even  on  the  face  of  the  will  to 
manifest  the  testator's  intention  to  give  her  an  estate  for  life  in  the 
estates  in  the  county  of  Gloucester,  or  that  the  estate  passed  under  the 
residuary  devise ;  but  the  principal  ground  put  forward  was  the  equity 
to  have  the  mistake  in  omitting  Gloucester  supplied.  That  was  the 
main  prayer  of  the  bill,  and  it  pra3'ed  in  the  alternative,  in  case  the 
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court  should  refuse  to  correct  such  mistake,  a  declaration  that  the  Glou- 
cester estates  passed  under  the  residuary  devise  in  the  will.  It  was  but 
faintly  argued  that  Lady  Newbui'gh  took  a  life  estate  under  the  will  as 
it  stood ;  but  the  House  of  Lords  declared  that  by  the  true  construction 
of  the  will  (as  the  same  appeared  in  writing)  Lady  Newburgh  was 
entitled  to  an  estate  for  life  in  the  testator's  real  estates  in  the  county 
of  Gloucester,  subject  to  the  term  of  2,000  years  created  by  the  will, 
with  like  good  and  valid  estates  in  remainder  in  the  said  estate  in  the 
county  of  Gloucester  as  were  by  the  will  expressed  as  to  the  testator's 
estates  in  the  county  of  Sussex.^  The  intention,  we  maj'  observe,  was 
manifest  from  the  context  of  the  will :  the  devise  of  the  Sussex  and 
Gloucester  estates  as  one  property,  in  default  of  his  own  issue,  and  by 
way  of  regular  remainder  over ;  the  exception  of  Lady  Newburgh  in 
the  direction  that  tenants  for  life,  etc.,  of  the  Sussex  and  Gloucester 
estates  should  take  the  name  and  arms ;  the  postponing  of  the  raising 
of  the  £2,000  out  of  the  Sussex  and  Gloucester  estates  until  after  Lady 
Newburgh's  death ;  and  the  power  of  leasing  to  Lady  Newburgh  for  her 
life,  —  all  these  provisions  showed  that  the  testator  intended  his  wife 
to  take  the  Gloucester  as  well  as  the  Sussex  estate  for  life :  in  favor  of 
the  intention,  therefore,  the  words  between  brackets,  which  it  was  said 
were  introduced  by  mistake,  might  be  read  as  an  imperfect  enumeration 
of  the  estates  comprised  in  the  term,  or  might  be  rejected  altogether  as 
surplusage,  or  as  inconsistent  with  the  rest  of  the  wilL  The  case  in 
this  view  is  one  of  great  importance.^ 

1  23  January,  1825,  MS.  The  decree  of  the  Lords  is  hardly  known  to  the  pfofes- 
sion.  This  accounts  for  the  statement  by  a  learned  and  popular  writer  that  Lady 
Newburgh  lost  the  Gloucester  estates  by  the  mistake. 

^  "In  the  course  of  the  argument  in  the  House  of  Ixirda  of  the  case  of  NewbuT^h  v. 
Newburgh,  Mr.  ffecUdt  for  the  appellant,  was  asked  by  Lord  Eldon,  C,  whether  there 
was  any  case  in  which  an  addition  had  been  made  to  a  will.  Hippisley  v.  Homer 
was  quoted.  The  Lord  Chancellor  said,  I  have  known  cases  in  which  matter  has  been 
struck  out  of  a  will  improperly  inserted  in  it.  If  you  insert  a  clause  in  a  will,  how  are 
you  after  his  death  to  have  that  attested  by  three  witnesses  f  Mr,  Heald  observed  that 
the  House  would  only  be  required  to  strike  out  a  clause  (see  5  Madd.  867).  Lord 
Chancellor  :  The  cases  I  allude  to  were  all  cases  in  which  it  waji  struck  out  on  the 
ground  of  fraud.  In  a  further  part  of  the  argument  the  Lord  Chancellor  asked :  Are 
you  to  direct  the  judge  what  evidence  he  is  to  receive  f  Hippisley  o.  Homer  is  not 
worth  twopence.    [Note.]  —  This  expression  I  wrote  down  at  the  time  it  was  uttered. 

*'  In  the  above  case  of  Newburgh  v.  Newbui^gh,  Lady  Newburgh's  cross-bill  was  filed 
in  order  to  have  the  word  *  Gloucester '  supplied,  by  parol  evidence  of  the  mistake. 
That  having  failed  in  the  court  below,  the  counsel  then  discovered  that  by  the  omission 
altogether  of  two  lines  introduced  by  Mr.  Butler  (which  were  intended  to  contaiaan 
enumeration  of  all  the  estates  in  the  term  of  2,000  years,  but  which  omitted  'Qlou- 
cester '),  the  will  would  convey  all  the  estates  to  Lady  Newburgh,  according  to  the 
intention.  But  the  Vice-Ohancellor  held  that  the  frame  of  the  bill  was  in  direct 
opposition  to  that  view  of  the  case  (see  6  Madd.  867).  If  this  view  had  originally 
occurred  to'  Lady  Newburgh's  counsel,  and  the  bill  had  been  adapted  to  it,  evidence 
would  have  been  tendered  to  establish  the  mistake.  But  this  is  a  dangerous  jurisdic- 
tion :  for  although  no  doubt  the  striking  out  of  the  two  lines  would  have  made  the 
will  what  the  testator  directed,  yet  those  lines,  although  inaccurate,  were  introduced 
in  order  to  carry  the  instractions  for  the  will  into  legal  operation.     It  might  on  the 
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TiNDAL,  C.  J.  In  this  case  the  plaintiff,  John  Riggs  Miller,  filed 
his  bill  against  the  defendants  for  the  purpose  of  establishing  the 

aame  ground  be  contended  that  a  mistake  in  a  legal  limitation,  made  through 
carelessness  or  ignorance,  could  be  corrected  by  striking  out  the  words  improperly 
introduced.  ... 

"  In  NewbuTgh  v.  Newburgh,  the  conveyancer,  in  setting  the  will  of  Lord  Newburgh, 
had  struck  out  by  mistake  the  word  '  Gloucester '  in  a  deviiie  to  the  wife  of  the  testa- 
tor's  estates  in  the  counties  of  Sussex  and  Gloucester,  and  the  word  '  counties '  was 
then  altered  by  the  copying  clerk  into  '  county  ;'  it  was  held  both  by  Leach,  Y.  G., 
and  Lord  Eldon,  G.,  that  parol  evidence  was  inadmissible  to  prove  the  mistake.  Upon 
an  appeal  to  the  House  of  Lords  the  judges  were  unanimous  that  the  parol  evidence 
could  not  be  received,  but  the  case  was  ultimately  decided  by  the  House  upon  the 
true  construction  of  what  still  appeared  on  the  face  of  the  will.  Upon  the  question  of 
parol  evidence  I  cited  for  the  respondent  Towers  v.  Moor,  2  Vem.  98 ;  Seymour  v. 
Rapier,  Bunb.  28  ;  Lord  Walpole  v.  Lord  Orford,  8  Yes.  402  ;  7  T.  Rep.  188 ;  Kelly 
V.  Powlett,  Ambl.  605, 1  Bro.  G.  G.  476  ;  Doe  v.  Bland,  11  East,  441 ;  Harwood  v. 
Wallis,  2  Yes.  195  ;  Fonnereau  v.  Poyntz,  1  Bra  G.  G.  477 ;  Brown  v.  Selwin,  For. 
240 ;  Stratton  r.  Best,  1  Yes.  Jr.  285. 

"  The  Yice-Ghanoellor  appears  to  have  thought  that  the  omission  of  the  word  '  Glou- 
cester '  in  the  particular  devise  would  avoid  the  whole  will  as  to  Gloucester,  although 
in  other  passages  in  the  will  the  estates  were  regularly  devised  according  to  the  testa- 
tor's intention,  for  although  he  held  that  he  could  not  supply  the  word  omitted,  yet 
he  said  that  the  will  executed  with  that  omission  was  certainly  not  the  will  of  the 
devisor,  and  so  it  must  be  found  by  a  jury  upon  the  facts  stated  as  to  the  Gloucester 
estate.  He  added,  that  if  any  par^  asked  the  same  he  was  ready  to  direct  an  issue 
to  try  whether  this  was  the  will  of  the  testator  as  to  the  Gloucester  estate,  and  upon 
this  issue  the  evidence  tendered  would  be  admissible.  This  the  heir-at-law  declined, 
because  upon  the  will  as  it  stood,  prima  fade  the  Gloucester  estate  was  omitted  in  the 
devise  to  Ijady  Newburgh  for  life,  with  many  remainders  over,  including  limitations 
to  unborn  children  in  strict  settlement,  and  it  was  not  until  failure  of  all  these 
limitations  that  there  was  in  express  words  a  devise  over  of  the  Gloucester  with  the 
other  estates,  so  that  the  devise  over  appeared  to  be  too  remote  and  therefore  void. 
Gf  course  Lady  Newburgh  sought  no  such  issue,  because  she  wanted  an  actual  devise 
to  her  to  support  her  claim.  But  the  Yice-Ghancellor  in  oflTering  such  an  issue  must 
have  been  of  opinion  that  the  omission  of  the  word  *  Gloucester '  in  the  particular  de- 
vise would  render  the  whole  will  void  as  to  the  Gloucester  estate.  This,  of  course, 
could  not  be  msiutained,  because,  although  the  will  did  not  contain  all  that  the  testa- 
tor intended  as  to  this  estate,  it  contained  in  the  actual  devises  of  it  nothing  but  what 
he  did  intend.    And  in  the  result  the  omission  was  supplied  by  construction,  and  the 


1  The  Lord  Chief  Justice  of  the  Court  of  Common  Pleas,  and  the  Chief  Baron  of 
the  Court  of  Exchequer,  Lord  Lyndhurst,  having  been  called  on  to  assist  the  Lord 
Chancellor  [Brougham]  in  the  case  of  Miller  v,  Travers  ei  cU,,  their  joint  opinion  was 
delivered  as  above  in  the  Court  of  Chancery,  by  the  Lord  Chief  Justice,  on  the  28th  of 
January  [1838].  As  this  opinion  is  on  a  subject  strictly  relating  to  proceedings  at 
common  law,  and  the  case,  which  is  fully  stated  above  by  the  Iiord  Chief  Justice,  is  of 
the  highest  importance,  it  has  been  thought  advisable  to  give  it  a  place  in  these  reports. 
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will  of  the  late  Sir  John  Edward  Riggs  Miller,  Bart,  and  for  carry- 
ing into  exeeation  the  truets  thereof.  One  of  the  defendants,  Eliza- 
beth Wheatley,  was  the  sister  and  heiress-at-law  of  the  testator. 
And  upon  the  hearing  of  the  cause  before  his  Honor  the  Vice- 
Chancellor,  after  the  answers  of  the  several  defendants,  and  amongst 
others,  the  answer  of  the  defendant,  Elizabeth  Wheatley,  had  been 
put  in,  and  witnesses  examined,  his  Honor  ordered,  amongst  other 
things,  '^That  the  parties  should  proceed  to  a  trial  at  law  on  the 
following  issue,  viz. :  Whether  Sir  John  Edward  Riggs  Miller,  Bart, 
did  devise  his  estates  in  the  county  of  Glare,  and  in  the  county  of 
Limerick,  and  in  the  city  and  county  of  the  city  of  Limerick,  or 
either  and  which  of  them,  to  the  trustees  mentioned  in  his  will,  and 
their  heirs; "  in  which  issue  the  plaintiff  in  the  cause  was  to  be  the 
plaintiff,  and  the  heiress-at-law  and  her  husband  defendants. 

Against  this  part  of  the  decree  the  defendant,  Elizabeth  Wheatley, 
has  appealed,  and  prays  a  rehearing  of  the  cause  so  far  as  respects 
that  part 

will  was  supported  just  as  if  there  had  been  no  mistake."  —  Sugd.  Law  Prop.  pp.  196, 
197,  206,  207.    And  so  see  PresneU  v,  Headley,  141  Mo.  187. 

Of  this  case  Lord  St  Leonards  said,  in  Abbott  v.  Middleton,  7  H.  L.  G.  68, 108  (1858): 
'*  There  is  the  case  of  Newbuigh  v,  Newburgh,  which  is  qaoted  in  the  '  Treatise  of  the 
Law  of  Property '  as  administered  in  this  House,  Sngd.  L.  P.  867  (and  I  believe  nowhere 
else),  which  I  had  the  honor  of  axgoing  at  your  Lordships'  bar.  It  is  a  yeiy  imftortaut 
case.  I  have  travelled  through  that  case.  I  know  how  difficult  and  almost  impossible  it 
was  thought  to  establish  the  construction  that  this  House  ultimately  adopted  upon  the 
•dvioe  of  Lord  Eldon  and  Lord  Bedesdale.  It  was  moat  elaborately  aigued  and  Very 
much  considered.  The  gift  there  was  of  estates  in  the  counties  of  Sussex  and  Gloucester. 
Mr.  Butler,  in  settling  the  draft,  unfortunately  ran  his  pen  through  the  word  '  Gloaees* 
ter,'  if  I  recollect  rightly.  Then  the  word  'counties'  was  altered,  in  the  copy,  into 
'  county,'  because  they  saw  that  there  was  only  one  county  mentioned.  That  was  a  simple 
mistake ;  and  then  the  question  arose  whether  Lady  Newburgh,  who  was  intended  to  take 
both  estates  for  life,  was  not  deprived  of  the  Gloucestershire  estates.  That  case  under- 
went the  most  elaborate  discussion  from  court  to  court.  None  of  the  judges  before 
whom  the  case  came  could  bring  his  mind  to  suppose  that  the  words  could  be  supplied, 
and,  therefore,  the  case  was  argued  over  and  over  again  before  several  courts,  upon  the 
question  whether  you  could  admit  parol  evidence  to  show  that  this  was  a  mistake,  and 
BO  to  supply  the  words.  It  was  held  that  you  could  not.  And  at  last  (although,  as 
stated  in  this  book),  the  point  was  very  faintly  argued  at  the  bar  as  to  the  possibility 
of  supplying  words,  this  House,  upon  the  construction  afforded  by  the  other  clauses  in 
that  will,  actually  decided  that  you  must  read  the  words  of  the  gift  as  including  the 
estates  in  the  county  of  Gloucester,  which  were  the  very  words  that  had  been  cut  out 
of  the  will.  So  that  is  a  very  great  authority  for  supplying  words  in  a  gift  over,  when 
yon  collect  from  other  parts  of  the  instrument  an  intention  to  include  the  property  in 
question,  although,  in  the  very  words  of  the  gift,  the  property  is  not  mentioned.  It  is 
an  authority  bearing  very  mnch,  not  upon  the  question  of  supplying  the  words  '  without 
issue,'  but  upon  what  is  substantially  the  same  question,  namely,  a  qnestion  arising 
upon  a  gift  over,  with  an  imperfect  description  of  the  subject,  with  respect  to  which 
you  have  to  inquire  whether  you  can  give  effect  to  that  gift  over,  not  as  it  is  confined 
in  words  to  the  particular  property,  but  according  to  the  intention  which  you  collect 
from  the  entire  instrumenl^  extending  the  gift  to  other  property."  —  Ed. 
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Upon  the  bearing  of  this  petition  of  appeal,  the  Lord  Chancellor 
has  been  pleased  to  request  the  assistance  of  the  Lord  Chief  Baron 
and  myself;  probably  foreseeing,  as  the  case  has  appeared  in  the 
resalt,  that  the  propriety  of  directing  an  issue,  at  least  as  to  the  de- 
vise of  the  estates  in  the  coanty  of  Clare,  which  was  the  main  point 
in  contention  between  these  parties,  would  depend  upon  the  nature 
of  the  evidence  to  be  brought  forward  by  the  plaintiff,  upon  whom 
the  affirmative  in  such  issue  would  rest. 

For  if  the  evidence,  and  the  only  evidence  which  can  possibly  be 
brought  forward  by  the  plaintiff  in  support  of  his  proposition,  is  of 
such  a  nature  and  description  as  to  be  inadmissible  at  the  trial  of  the 
cause,  it  would  be  the  duty  of  this  court  to  refuse  the  issue,  it  being 
manifestly  to  the  advantage  of  both  parties  that  such  question  should 
be  decided  in  the  first  instance  by  the  judge  sitting  in  equity,  rather 
than  that  the  very  same  question  should  be  decided  upon  the  very 
same  principles  of  evidence  by  the  Judge  at  Nisi  Prius,  after  an 
expense  and  delay  that  must  be  worse  than  useless  to  all  concerned 
in  the  suit. 

Now  the  main  question  between  the  parties,  and  which  has  formed 
the  principal  subject  of  argument  before  us,  is  this.  Whether  parol 
evidence  is  admissible  to  show  the  testator's  intention  that  his  real 
estates  in  the  county  of  Clare  should  pass  by  his  will  ?  There  is  a 
subordinate  question  as  to  the  due  execution  of  one  sheet  of  the 
will,  to  which  we  shall  afterwards  advert,  and  upon  which  question 
an  issue  of  a  different  and  more  limited  form  than  that  which  has 
been  at  present  directed,  may  perhaps  properly  be  granted,  if  the 
plaintiff  thinks  fit  to  insist  upon  it;  but  the  great  contention  between 
the  parties  is  upon  the  question  above  proposed,  as  to  the  admissi- 
bility of  parol  evidence  with  respect  to  the  estates  in  Clare. 

This  question  arises  upon  facts,  either  admitted  or  proved  in  the 
cause,  which  are  few  and  simple. 

The  testator  by  his  will,  duly  executed,  devised  ''all  his  freehold 
and  real  estates  whatsoever,  situate  in  the  county  of  Limerick,  and 
in  the  city  of  Limerick,''  to  certain  trustees  therein  named  and  their 
heirs.  At  the  time  of  making  his  will  he  had  no  real  estate  in  the 
county  of  Limerick,  but  he  had  a  small  real  estate  in  the  city  of 
Limerick,  and  considerable  real  estates  situate  in  the  county  of 
Clare. 

The  real  estate  in  the  city  of  Limerick  is  admitted  to  have  passed 
under  the  devise;  but  the  plaintiff  contends  that  he  is  at  liberty  to 
show  by  parol  evidence  that  the  testator  intended  his  estates  in 
Clare  also  to  pass  under  the  same  devise. 

The  general  character  of  the  parol  evidence  which  the  plaintiff  con« 
tends  he  is  at  liberty  to  produce,  in  order  to  establish  such  intention 
in  the  devisor,  is  this :  first,  that  the  estate  in  the  city  of  Limerick 
is  so  small  and  so  disproportioned  to  the  nature  of  the  charges 
laid  upon  it,  and  the  trusts  which  are  declared,  as  to  make  it  manif eat 
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there  must  have  been  some  mistake;  and  in  order  to  show  what  that 
mistake  was,  the  plaintiff  proposes  to  prove  that  in  the  copy  of  the 
will  which  had  been  submitted  to  the  testator  for  his  inspection,  and 
had  been  approved  and  returned  by  him,  the  devise  in  question  stood 
thus:  ''AH  my  freehold  and  real  estates  whatsoever  situate  in  the 
counties  of  Clare,  Limerick,  and  in  the  city  of  Limerick;'*  that  the 
testator  directed  some  alterations  to  be  made  in  other  parts  of  his 
will,  and  that  the  same  copy  of  the  will,  accompanied  with  a  state- 
ment of  the  proposed  alterations,  was  sent  by  the  testator's  attorney 
to  his  conveyancer,  in  order  that  such  alterations  might  be  reduced 
into  proper  form;  and  that  upon  such  occasion  the  conveyancer,  be- 
sides making  the  alterations  directed,  did  by  mistake,  and  without 
any  authority,  strike  out  the  words  ''counties  of  Clare,"  and  substitute 
the  words  ^'county  of  "  in  lieu  thereof,  so  as  to  leave  the  devise  in 
question  in  the  same  precise  form  as  it  now  stands  in  the  executed 
will.  The  plaintiff  further  proposes  to  prove  that  a  fair  copy  of  the 
will  so  altered  was  sent  to  the  testator,'  who,  after  having  kept  it  by 
him  for  some  time,  executed  the  same  in  the  manner  required  by  law, 
without  adverting  to  the  alteration  above  pointed  out.  Indeed,  with- 
out entering  more  minutely  into  the  detail  of  the  evidence,  it  may  be 
taken,  for  the  purpose  of  the  argument,  that  if  parol  evidence  was 
admissible  by  law,  the  evidence  tendered  in  this  ease  would  be  suffi- 
cient to  establish,  beyond  contradiction,  the  intention  of  the  testator 
to  have  been  to  include  his  estates  in  Clare  in  the  devise  to  the  trus- 
tees. Upon  the  fullest  consideration,  however,  it  appears  to  the 
Lord  Chief  Baron  and  myself,  that  admitting  it  may  be  shown  from 
the  description  of  the  property  in  the  city  of  Limerick  that  some 
mistake  may  have  arisen,  yet,  still,  as  the  devise  in  question  has  a 
certain  operation  and  effect,  namely,  the  effect  of  passing  the  estate 
in  the  city  of  Limerick,  and  as  the  intention  of  the  testator  to  devise 
any  estate  in  the  county  of  Clare  cannot  be  collected  from  the  will 
itself,  nor  without  altering  or  adding  to  the  words  used  in  the  will, 
such  intention  cannot  be  supplied  by  the  evidence  proposed  to  be 
given. 

It  may  be  admitted  that  in  all  cases  in  which  a  difficulty  arises  m 
applying  the  words  of  a  will  to  the  thing  which  is  the  subject-matter 
of  the  devise,  or  to  the  person  of  the  devisee,  the  difficulty  or  ambi- 
guity which  is  introduced  by  the  admission  of  extrinsic  evidence,  may 
be  rebutted  and  removed  by  the  production  of  further  evidence,  upon 
the  same  subject,  calculated  to  explain  what  was  the  estate  or  subject- 
matter  really  intended  to  be  devised,  or  who  was  the  person  really 
intended  to  take  under  the  will;  and  this  appears  to  us  to  be  the 
extent  of  the  maxim  "Ambiguitas  verborum  latens  verificatione 
suppletur." 

But  the  cases  to  which  this  construction  applies  will  be  found  to 
range  themselves  into  two  separate  classes,  distinguishable  from  each 
other,  and  to  neither  of  which  can  the  present  case  be  referred.    The 
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first  class  is,  where  the  description  of  the  thing  devised,  or  of  the  dev- 
isee, is  clear  upon  the  face  of  the  will;  but  upon  the  death  of  the 
testator  it  is  found,  that  there  are  more  than  one  estate  or  subject* 
matter  of  devise,  or  more  than  one  person  whose  description  follows 
out  and  fills  the  words  used  in  the  will.  As  where  the  testator  devises 
his  manor  of  Dale,  and  at  his  death  it  is  found  that  he  has  two 
manors  of  that  name,  South  Dale  and  North  Dale ;  or  where  a  man 
devises  to  his  son  John,  and  he  has  two  sons  of  that  name.  In  each 
of  these  cases  respectively  parol  evidence  is  admissible  to  show  whicb 
manor  was  intended  to  pass,  and  which  son  was  intended  to  take. 
Bac.  Max.  28;  Hob.  Rep.  82;  Edward  Altham's  Case^  8  Rep.  155. 
The  other  class  of  cases  is  that  in  which  the  description  contained 
in  the  will  of  the  thing  intended  to  be  devised,  or  of  the  person  who 
is  intended  to  take,  is  true  in  part,  but  not  true  in  every  particular. 
As  where  an  estate  is  devised  called  A.,  and  is  described  as  in  the 
occupation  of  B.,  and  it  is  found,  that  though  there  is  an  estate 
called  A.,  yet  the  whole  is  not  in  B.'s  occupation;  or  where  an  estate 
is  devised  to  a  person  whose  surname  or  Christian  name  is  mistaken; 
or  whose  description  is  imperfect  or  inaccurate;  in  which  latter  class 
of  cases  pai*ol  evidence  is  admissible  to  show  what  estate  was  in- 
tended to  pass,  and  who  was  the  devisee  intended  to  take,  provided 
there  is  sufficient  indication  of  intention  appearing  on  the  face  of  the 
will  to  justify  the  application  of  the  evidence.^ 

But  the  case  now  before  the  court  does  not  appear  to  fall  within 
either  of  these  distinctions.  There  are  no  words  in  the  will  which 
contain  an  imperfect,  or,  indeed,  any  description  whatever  of  the 
estates  in  Clare.  The  present  case  is  rather  one  in  which  the  plain- 
tiff does  not  endeavor  to  apply  the  description  contained  in  the  will 
to  the  estates  in  Clare,  but  in  order  to  make  out  such  intention  is 
compelled  to  introduce  new  words  and  a  new  description  into  the 
body  of  the  will  itself. 

The  testator  devises  all  his  estates  in  the  county  of  Limerick  and 
the  city  of  Limerick.  There  is  nothing  ambiguous  in  this  devise  on 
the  face  of  the  will.  It  is  found,  upon  inquiry,  that  he  has  property 
in  the  city  of  Limerick  which  answers  to  the  description  in  the  will, 
but  no  property  in  the  county.  This  extrinsic  evidence  produces  no 
ambiguity,  no  difficulty  in  the  application  of  the  words  of  his  will  to 
the  state  of  the  property  as  it  really  exists.  The  natural  and  neces- 
sary construction  of  the  will  is,  that  it  passes  the  estate  which  he  has 
in  the  city  of  Limerick,  but  passes  no  estate  in  the  county  of  Lim- 
erick, where  the  testator  had  no  estate  to  answer  that  description. 

The  plaintiff,  however,  contends  that  he  has  a  right  to  prove  that 
the  testator  intended  to  pass  not  only  the  estate  in  the  city  of  Lim- 
erick, but  an  estate  in  a  county  not  named  in  the  will,  namely,  the 

^  The  diflcnBsiou  seems  confused  at  tills  point.  The  exporition  does  not  turn  on 
any  distinction  in  the  kind  of  evidence  offered.  See  Prel.  Treat.  End.  460;  ib.  47^ 
478.  —  Ed. 
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county  of  Clare,  and  that  the  will  is  to  be  read  and  constmed  as  if 
the  woi*d  "  Clare "  stood  in  the  place  of  or  in  addition  to  that  of 
Limerick. 

Bat  this,  it  is  manifest,  is  not  merely  calling  in  the  aid  of  extrin- 
sic  evidence  to  iH?P^7  ^^  intention  of  the  testator,  as  it  is  to  be 
collected  from  the  will  itself,  to  the  existing  state  of  his  property ; 
it  is  calling  in  extrinsic  evidence  to  introduce  into  the  will  an  inten- 
tion not  apparent  upon  the  face  of  the  will.  It  is  not  simply  remov- 
ing a  difficulty  ai'ising  from  a  defective  or  mistaken  description;  it 
is  making  the  will  speak  upon  a  subject  on  which  it  is  altogether 
silent,  and  is  the  same  in  effect  as  the  filling  up  a  blank  which  the 
testator  might  have  left  in  his  will.  It  anK)onts,  in  short,  by  the  ad* 
mission  of  parol  evidence,  to  the  making  of  a  new  devise  for  the 
testator,  which  he  is  supposed  to  have  omitted. 

Now,  the  first  objection  to  the  introduction  of  such  evidence  is  that 
it  is  inconsistent  with  the  rule,  which  reason  and  sense  lay  down,  and 
which  has  been  universally  established  for  the  construction  of  wills, 
namely,  that  the  testator's  intention  is  to  be  collected  from  the  words 
used  in  the  will,  and  that  words  which  be  has  not  used  cannot  be 
added.     Denn  v.  Pagiej  8  T.  R.  87. 

But  it  is  an  objection  no  less  strong  that  the  only  mode  of  proving 
the  alleged  intention  of  the  testator  is,  by  setting  up  the  draft  of  the 
will  against  the  executed  will  itself.  As,  however,  tiie  copy  of  the 
will  which  omitted  the  name  of  the  county  of  Clare  was  for  some  time 
in  the  custody  of  the  testator,  and,  therefore,  open  for  his  inspection, 
which  copy  was  afterwards  executed  by  him  with  all  the  formalities 
required  by  the  Statute  of  Frauds,  the  presumption  is  that  he  must 
have  seen  and  approved  of  the  alteration,  rather  than  that  he  over- 
looked it  by  mistake.  It  is  unnecessary  to  advert  to  the  danger  of 
allowing  the  draft  of  the  will  to  be  set  up  as  of  greater  authcvity  to 
evince  the  intention  of  the  testator  than  the  will  itself,  after  the  will 
has  been  solemnly  executed,  and  after  the  death  of  the  testator.  If 
such  evidence  is  admissible  to  introduce  a  new  subject-matter  of 
devise,  why  not  also  to  introduce  the  name  of  a  devisee  altogether 
omitted  in  the  will  ?  If  it  is  admissible  to  introduce  new  matter  of 
devise,  or  a  new  devisee,  why  not  to  strike  out  such  as  are  contained 
in  the  executed  will?  The  effect  of  such  evidence  in  either  case 
would  be,  that  the  will,  though  made  in  form  by  the  testator  in  his 
lifetime,  would  really  be  made  by  the  attorney  after  his  death;  that 
all  the  guards  intended  to  be  introduced  by  the  Statute  of  Frauds 
would  be  entirely  destroyed,  and  the  statute  itself  virtually  repealed. 

And  upon  examination  of  the  decided  cases  on  which  the  plaintiff 
has  relied  in  argument,  no  one  will  be  found  to  go  the  length  of  sup- 
porting the  proposition  which  he  contends  for;  on  the  contrary,  they 
will  all  be  found  consistent  with  the  distinction  above  adverted  to, 
-~that  an  uncertainty  which  arises  from  applying  the  description 
contained  in  the  wUl  either  to  the  thing  devised  or  to  the  person  of 
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khe  devisee,  may  be  helped  by  parol  evidence;  bnt  that  a  new  subject- 
matter  of  devise,  or  a  new  devisee,  where  the  will  is  entirely  silent 
upon  either,  cannot  be  imported  by  parol  evidence  into  the  will  itself. 
«  •  •  [The  following  cases  were  then  considered,  viz.:  Lowe  v. 
Lard  Huntingtower^  4  Russ.  581  n. ;  Stauden  v.  Staudetiy  2  Yes.  Jr. 
589;  Mosley  v.  Maasey^  8  East,  149;  Selwood  v.  MUdmay^  3  Yes. 
Jr.  806 ;  Goodtitle  v.  Southern^  1  M.  &  S.  299 ;  Day  v.  Trigg^  1  P. 
Wms.  286.] 

But  neither  of  these  cases  afford  any  authority  in  favor  of  the 
plaintiff;  they  decide  only  that  where  there  is  a  sufficient  description 
in  the  will  to  ascertain  the  thing  devised,  a  part  of  the  description 
which  is  inaccurate  may  be  rejected,  not  that  anything  may  be  added 
to  the  will;  thus  following  the  rale  laid  down  by  Anderson,  C.  J., 
in  Godb.  Rep.  131,  ^^An  averment  to  take  away  surplusage  is  good, 
but  not  to  increase  that  which  is  defective  in  the  will  of  the  testator.'* 

On  the  contrary,  the  cases  against  the  plaintiff's  construction 
appear  to  bear  more  closely  on  the  point.  In  the  first  place,  it  is. 
well  established  that  where  a  complete  blank  is  left  for  the  name  of  a 
legatee  or  devisee,  no  parol  evidence,  however  strong,  will  be  allowed 
to  fill  it  up  as  intended  by  the  testat<»r.  MurU  v.  ffort^  3  Bra  C.  C. 
311,  andMn  many  other  cases. 

Now  the  principle  must  be  precisely  the  same,  whether  it  is  the 
person  of  the  devisee  or  the  estate  or  thing  devised  which  is  left 
altogether  in  blank.  And  it  requires  a  very  nice  discrimination 
to  distinguish  between  the  case  of  a  will,  where  the  description  of 
the  estate  is  left  altogether  in  blank,  and  the  present  case,  where 
there  is  a  total  omission  of  the  estates  in  Clare. 

In  the  case  of  Doe  d.  Oxenden  v.  Chic?ie$ter^  4  Dow.  P.  C.  65,  it 
was  held  by  the  House  of  Lords,  in  affirmance  of  the  judgment 
below,  that  in  the  case  of  a  devise  of  *^my  estate  of  Ashton,"  no 
parol  evidence  was  admissible  to  show  that  the  testator  intended  to 
pass  not  only  his  lands  in  Ashton,  but  in  the  adjoining  parishes, 
which  he  had  been  accustomed  to  call  by  the  general  name  of  his 
Ashton  estate. 

The  Chief  Justice  of  the  Common  Pleas,  in  giving  the  judgment 
of  all  the  judges,  says,  ^^If  a  testator  should  devise  his  lands,  of  oz 
in  Devonshire  or  Somersetshire,  it  would  be  impossible  to  say  that  you 
ought  to  receive  evidence  that  his  intention  was  to  devise  lands  out 
of  those  counties."  Lord  Eldon,  then  Lord  Chancellor,  in  page  90 
of  the  Report,  had  stated  in  substance  the  same  opinion.  The  case 
so  put  by  Lord  Eldon  and  the  Chief  Justice  is  the  very  case  now 
under  discussion. 

But  the  case  of  Newhurgh  v.  Newburgh^  decided  in  the  House  of 
Lords  on  the  16th  of  June,  1825,  appears  to  be  in  point  with  the 
present.  In  that  case  the  appellant  contended  that  the  omission  of 
the  word  ^'Gloucester"  in  the  will  of  the  late  Lord  Newburgh  pro^ 
eeeded  upon  a  mere  mistake,  and  was  contrary  to  the  intention  of 
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the  testator,  at  the  time  of  making  his  will,  and  inBisted  that  she 
ought  to  be  allowed  to  prove,  as  well  from  the  context  of  the  will  itself 
as  from  other  extrinsic  evidence,  that  the  testator  intended  to  devise 
to  her  an  estate  for  life  as  well  in  the  estates  in  Gloucester,  which 
was  not  inserted  in  the  will,  as  in  the  county  of  Sussex,  which  was 
mentioned  therein. 

The  question,  '^  whether  parol  evidence  was  admissible  to  prove 
such  mistake,  for  the  purpose  of  correcting  the  will  and  entitling  the 
appellant  to  the  Gloucester  estate,  as  if  the  word  ^  Gloucester  *  had 
been  inserted  in  the  will,"  was  submitted  to  the  judges,  and  Lord 
Chief  Justice  Abbott  declared  it  to  be  the  unanimous  opinion  of  those 
who  had  heaixl  the  argument  that  it  could  not. 

As  well,  therefore,  upon  the  authority  of  the  cases,  and  more 
particularly  of  that  which  is  last  referred  to,  as  upon  reason  and 
principle,  we  think  the  evidence  offered  by  the  plaintiff  would  be  in- 
admissible upon  the  trial  of  the  issue,  and  that  it  would  therefore  be 
useless  to  grant  the  issue  in  the  terms  directed  by  the  Vice-Chancellor. 

Upon  the  second  point  that  has  been  made,  namely,  whether  the 
sheet  of  the  will  numbered  20  forms  any  part  of  the  will,  —  although 
we  cannot  but  form  a  strong  opinion  from  the  evidence  in  the  cause 
as  to  the  result  of  such  an  issue,  still  as  it  is  a  question  merely  of 
fact,  and  one  upon  which  by  possibility  further  evidence  might  be 
produced,  we  think  an  issue  might  properly  be  allowed,  directed  and 
limited  to  the  precise  investigation  of  tiiat  single  fact 

Some  arguments  were  offered  by  the  plaintiff*s  counsel  upon  the 
construction  of  the  will  from  the  context  of  the  whole  instrument;  and 
it  was  contended  that  without  the  introduction  of  any  extrinsic  evi- 
deiice,  the  estates  in  Clare  would  pass  under  the  will ;  but  as  the  state 
of  the  cause  at  the  time  of  the  hearing  did  not  admit  of  such  discus- 
sion, and  as  the  counsel  for  the  defendants  disclaimed  entering  upon 
it  at  present,  we  have,  in  fact,  not  heard  the  parties  on  that  point, 
and  we  therefore  think  it  right  to  forbear  offering  any  opinion  thereon. 

The  Lord  Chancellor  expressed  his  concurrence  in  the  opinion 
delivered  as  above,  and  after  adverting  to  some  of  the  cases  cited, 
said :  The  result  will  be  that  the  issue  cannot  be  gi*anted  as  ordered 
by  his  Honor  the  Vice-Chancellor;  but  upon  the  other  point,  whether 
the  sheet  marked  No.  20  formed  a  part  of  the  will  at  the  time  of  the 
execution,  the  parties,  if  they  think  it  worth  their  while,  may  have 
an  issue. 

Whether  the  whole  instrument  taken  together,  and  without  going 
out  of  it,  was  sufficient  to  pass  the  estates  in  Clare,  is  a  point  which 
has  not  been  argued  here,  and  on  which  we  give  no  opinion. 

Order  of  the  Vice- Chancellor  reversed.^ 

1  See  Wig.  Eztr.  Gv.  pi.  177.  In  <b.  pL  146,  it  is  said :  "  In  a  case  (with  a  copy 
of  which,  and  of  the  opinions  npon  it,  the  writer  of  this  work  has  been  fayoredk  a 


i 


SBCT.  in.  WBITINGS.  913 


(B.)    PRINCIPLES  AND  RULES  OP  CONSTRUCTION. 

These  are  stated  in  Hawkins,  Construction  of  WilUy  pp.  1-4,  as  follows :  — 
The  general  principles  which  govern  the  construction  of  wills  are  fully  settled  by 
authority,  and  may  be  conveniently  expressed,  for  purposes  of  reference,  in  the  four 
propositions  following,  with  the  accompanying  quotations,  viz. :  — 

Pbop.  L  In  construing  a  will,  the  object  of  the  courts  is  to  ascertain,  not  tlie 
intention  simply,  but  the  expressed  intention  of  the  testator,  t.  e,  the  intention  which 

testator  devised  his  estate  in  the  county  of  A.,  to  B.  and  her  heirs.  The  testator  had 
not,  at  the  time  of  making  his  will,  any  estate  in  the  county  of  A.  He  had  estates  in 
four  other  counties,  C,  D. ,  K ,  and  F.  The  estate  intended  for  B.  was  in  the  county  of  £. 
The  evidence  by  which  it  was  proposed  to  prove  the  intention,  consisted  of  the  instruc- 
tions given  for  preparing  the  will;  the  declarations  of  the  testator  made  to  his  steward  ; 
and  a-  letter  he  wrote  to  B.  about  the  time  of  making  his  vrill.  The  opinions  of  seve- 
ral gentlemen  of  the  first  professional  eminence,  two  of  whom  now  fill  high  judicial  sta- 
tions in  this  country,  were  taken  upon  this  case,  and  all  agreed  in  thinking  the  evidence 
admissible.  The  case  of  Beaumont  v.  Fell  was  referred  to  by  one  of  them  as  a  case  in 
point. 

"The  Vice-Chancellor,  on  the  8th  July,  1880,  decided  a  case.  Miller  v.  Travers, 
which  went  the  full  length  of  the  MS.  case  whicl^  has  been  stated,  and  in  its  circum- 
stances was  scarcely  distinguishable  from  it.  .  .  .  The  Vice-Chancellor,  upon  a  review 
of  the  authorities,  was  of  opinion  that  such  evidence  was  admissible,  and  directed  an 
issue  upon  that  principle." 

At  pL  193,  it  is  added :  "The  MS.  case  {supra^  pi.  146)  is  clearly  overruled  by 
Miller  o.  Travers  [on  appeal,  8  Bing.  244],  and  the  two  subsequent  cases  of  Gord  v. 
Needs,  and  Hiscocks  v.  Hiscocks."  [In  a  note.]  —  "One  of  the  learned  judges,  whose 
opinion  upon  this  MS.  case  is  referred  to  [above]  has  since  informed  the  writer  that  he 
now  considers  that  opinion  erroneous.' 
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"  In  1838,  between  the  dates  of  tbe  first  and  second  editions  of  Wigram's  book,  came 
the  decision  in  the  Lord  Chancellor's  court  of  the  case  of  Miller  v.  Travers,  on  appeal. 
[Note.  He  devotee  to  the  last  decision  some  twenty  pages  ;  more  than  an  eighth  of 
the  entire  book.  In  its  two  stages,  this  case,  including  the  criticisms  on  the  doc- 
trine of  the  earlier  decision,  takes  up  more  than  a  fifth  of  the  book.]  The  Vice-Chan- 
cellor had  decided  it  below  about  six  months  before  the  first  edition  was  printed, 
and  this  decision  was  at  variance  with  Wigram's  conclusions  and  had  given  him 
trouble ;  he  had  made  it  the  subject  of  searching  criticism  in  the  first  edition. 
The*  circumstance  that  the  decision  on  appeal,  given  by  a  distinguished  tribunal 
(the  Lord  Chancellor  Brougham,  aided  by  Tindal,  C.  J.,  and  Lyndhurst,  C.  B.)  con- 
firmed Wigram's  lately  published  opinion,  naturally  gave  the  case  a  very  conspicuous 
place  in  the  second  edition  of  the  book,  —  one  which  it  has  permanently  retained. 
It  is  for  this  reason,  perhaps,  more  than  any  other,  that  the  case  has  occupied  so  promi- 
nent a  place  in  the  general  discussions  of  the  subject.  No  modem  case  has  figured 
more  conspicuously  as  an  illustration  of  the  parol  evidence  rule.  In  reality  it  decides 
uo  point  in  the  law  of  evidence.  The  decision  is  undoubtedly  sound,  but  the  reasoning 
is  confused  and  the  real  point  of  the  matter  is  out  of  focus."  — JPrel,  TreaL  Evid.  Al\, 
As  to  this  case  see  ib.  474-480. 

Sir  J.  F.  Stephen,  in  the  preface  to  the  third  edition  of  his  JXgtMt  of  the  Law  of  Evi- 
dence^ p.  xxxvii,  among  other  suggestions  for  amending  the  law  of  evidence,  says ; 
"  Why  should  it  not  be  permissible  to  give  the  same  evidence  for  the  purpose  of  re- 
forming a  mistake  in  a  will  as  for  the  purpose  of  reforming  a  mistake  in  an  agreement 
in  writing?  There  is  no  real  fear  that  the  court  would  not  be  sufficiently  jealous 
on  the  subject."  In  reality,  it  is  not  the  law  of  evidence  that  stands  in  the  way  of 
this.  —  Ed. 
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the  will  itself,  either  expressly  or  by  implicatioD,  declare,  or  (which  is  the  same  thing) 
the  meaning  of  the  words,  —  the  meaning,  that  is,  which  the  words  of  the  will,  prop- 
erly interpreted,  convey.  .  .  . 

Prop.  II.  In  construing  a  will,  the  words  and  expressions  used  are  to  be  taken 
iu  their  ordinary,  proper,  and  grammatical  sense,  —  unless  upon  so  reading  them  in 
oonnection  with  the  entire  will,  or  upon  applyiug  them  to  the  facts  of  the  case,  an 
ambiguity  or  difficulty  of  construction,  in  the  opinion  of  the  court,  arises ;  in  which 
r  case  the  primary  meaning  of  the  words  may  be  modified,  extended,  or  abridged,  and 
words  and  expressions  supplied  or  rejected,  in  accordance  with  the  presumed  intention, 
80  far  as  to  remove  or  avoid  the  difficulty  or  ambiguity  in  question,  but  no  further. 

It  follows  from  Prop.  I.  that  in  every  case  the  words  used  must  be  capable  of  bear- 
ing the  meaning  sought  to  be  put  upon  them.^  .  .  . 

1  And  so  Eyre,  L.  C.  B.,  in  Gibson  v.  Minet,  1  H.  Bl.  p.  615  (1791) :  *'  Here  again 
the  construction  which  the  law  puts  upon  the  words  of  the  deed  is  a  construction  whiek 
the  words  tcill  bear.  The  words  have  several  technical  senses,  of  which  this  is  one,  and 
the  law  prefers  this  because  it  carries  into  execution  the  clear  intent  of  the  parties 
that  the  estate  and  interest  conveyed  by  that  deed  shall  pass.  In  both  these  cases  we 
find  words  interpreted,  not  in  their  most  general  and  obvious  sense  it  is  true ;  but  if 
they  are  interpreted  in  a  manner  which  thejua  et  norma  loquendi  in  conveyances  will 
warrant,  there  is  nothing  of  violence  in  such  construction.  Indeed  I  do  not  know  how 
it  would  be  possible  to  read  a  single  page  of  history  in  any  language  without  using  the 
same  latitude  of  construction  and  interpretation  of  words.  To  go  one  step  beyond 
these  instances :  I  venture  to  lay  it  down  as  a  general  rule  respecting  the  interpreta- 
tion of  deeds,  that  all  latitude  of  construction  must  submit  to  this  restriction,  namely, 
thai  the  words  may  bear  the  setise  which  by  construction  is  put  upon  them.  If  we  step 
beyond  this  line,  we  no  longer  construe  men's  deeds  but  make  deeds  for  them." 

Cited  and  applied  in  U.  S.  v.  U.  P.  B.  R.  Co.,  98  U.  S.  p.  86.  Comparo  Black  t7. 
Bachelder,  120  Mass.  171. 

*'  To  say  that  the  words  must  be  capable  of  bearing  the  sense  imputed  to  them,  is 
to  recognize  that  there  must  be  what  is  called  '  a  sufficient  expression.'  How  do  we 
find  out  whether  there  be  a  sufficient  expression  ?  Not  merely,  in  case  of  a  real  ques* 
tion,  by  contemplating  the  words  of  the  text ;  but  also  by  comparing  them  with 
persons,  facts,  and  things  outside.  They  are  the  words  of  a  particular  person,  one  or 
more ;  and  the  question  is,  what  do  his  words  mean  ?  what  is  the  meaning  of  the 
words,  in  his  mouth  ?  Whatever  technical  rules  there  be  for  construing  legal  language, 
whatever  legal  rules  for  construing  ordinary  language,  whatever  prima /ocie  rules  and 
presumptions,  —  these  must  all  be  allowed  their  proper  application  ;  and,  at  the  end 
of  it  all,  the  sound  judgment  of  the  trained  judicial  mind,  and,  perhaps,  tiie  practical 
experience  of  a  jury,  must  be  appealed  to.  There  must  be  no  addition  to  the  text  of 
what  is  not  in  it.  But  when  is  a  thing  'in  it '  ?  It  msy  be  said  to  be  there  when 
a  mind  fully  informed,  and  doing  no  violence  to  the  rules  of  language  and  of  l^^al 
construction,  may  reasonably  find  it  there.  This  question  is  discussed  by  Wigram  in 
connection  with  his  third  proposition  (Extrins.  Ev.  pi.  126-129)  ;  and  his  answer  is, 
*  The  court  .  .  ,  must  be  satisfied  .  .  .  ;  and  no  other  rule  can  in  the  abstract  be 
laid  down.*  It  is  a  question  more  deeply  considered  by  Hawkins  (Princ.  of  L^gal 
Interp.  2  Jurid.  Soc.  Papers,  298 ;  tn/ra,  [Prel.  Treat.  Evid.]  577),  who  gives  the  same 
answer. 

"One  thing,  however,  is  certain,  and  it  is  excellently  brought  out  by  Hawkins, — 
no  man  or  court  is  competent  or  fully  equipped  for  dealing  with  this  question  who  has 
not  carefully  reflected  upon  the  nature  and  necessary  imperfections  of  language,  and 
of  all  written  expression.  Such  a  person  in  approaching  the  question  will  remind 
himself  that  he  has  no  right  to  expect  more  of  written  language  than  it  is  capable  of, 
or  more  care  in  the  use  of  it  than  fallible  creatures,  subject  to  time  and  accident,  can 
reasonably  supply.     For  a  consideration  of  this  aspect  of  the  subject  I  must  refer  the 
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Prop.  III.  As  a  corollary  to»  or  part  of,  the  last  proposition,  technical  words  and 
expressions  must  be  taken  in  their  technical  sense,  unless  a  clear  intention  can  be 
collected  to  use  them  in  another  sense,  and  that  other  can  be  ascertained.  •  .  . 

Prop.  IV.  Notwithstanding  the  last  two  propositions,  the  intention  of  the  testator, 
which  can  be  collected  with  reasonable  certainty  from  the  entire  will,  with  the  aid  of 

i^eader  to  the  discussion  above  referred  to.  By  leave  of  the  learned  author,  I  have  in- 
seiiied  it  in  an  appendix  {infra,  577).  He  has  well  pointed  out  that  owing  to  these  im« 
perfections  of  language,  to  the  facts  that  it  is  not,  in  itself,  a  perfect  "  code  of  signals,'* 
and  that  it  is  not  used  with  perfect  accuracy,  there  arises  a  necessity  to  look  for  other 
indications  of  intention,  outside  the  text.  'Interpretation,'  he  says,  'is  a  collecting 
of  the  intent  from  all  available  signs  or  marks,  and  an  inquiry  into  the  existence  of  a 
sufficient  expression  of  that  intent  in  the  single  set  of  signs  called  language.  .  .  .  The 
possibility  of  proceeding  in  the  inquiry  after  the  writer's  meaning  beyond  the  point 
at  which  the  meaning  of  the  words  fails,  is  dejteudent  on  the  assumption  that  a  per- 
fect written  expression  is  not  essential  to  the  legal  validity  of  the  writing.  ...  A 
law  .  •  .  which  enjoined  a  perfect  written  expression,  would  be  impossible  to  be 
obeyed,  and  the  command  which  gives  rise  to  the  necessity  of  the  letter,  in  a  legal 
writing,  must  be  interpreted  according  to  its  spirit.  .  .  .  The  question  ...  is  not 
what  the  writer  meant,  but  what  he  has  authorized  the  interpreter  to  say  it  is  probable 
was  his  meaning.  But  if  there  be  a  total  absence,  not  merely  of  intent,  but  of  indicia, 
of  marks  or  signs  from  which  it  is  reasonably  to  be  collected,  .  .  .  it  is  clear  the  pro- 
cess of  interpretation  must  stop  for  want  of  materials.  .  .  .  The  meaning  of  the  words 
...  is  important  in  two  ways :  as  a  sign  of  the  intent,  and  as  a  condition  necessary 
to  the  legal  validity  of  the  writing.  As  a  sign  of  the  intent,  it  has  yielded  so  far  as 
to  admit  of  other  marks  or  signs  being  combined  with  it ;  as  a  legal  ret^uirement,  its 
neoessity  remains.  .  .  .  [Interpretation  is]  a  process  of  reasoning  from  probsbilities, 
a  process  of  remedying  by  a  soit  of  equitable  jurisdiction,  the  imperfections  of  human 
language  and  powers  of  using  language,  a  process  whose  limits  are  necessarily  indefinite, 
and  yet  continually  requiring  to  be  practically  determined  ;  —  and  not  ...  a  mere 
operation  requiring  the  use  of  grammars  and  dictionaries,  a  mere  inquiry  into  the 
meaning  of  words.' 

"Among  these  extrinsic  facts,  these  outward  'marks  and  signs,*  from  which,  as 
thus  explained,  in  connection  with  the  words  of  the  document,  and  not  from  these 
words  alone,  the  intention  embodied  in  the  written  expression  is  to  be  collected,  there 
is  one  thing  which  cannot,  under  our  law,  be  used,  namely,  extrinsic  expressions  of 
the  writer  as  to  his  intention  in  the  writing.  This  is  usually  and  rightly  regarded 
as  an  excluding  rule  of  evidence. 

*'  Of  tills  single  limitation  upon  the  free  and  full  range  among  extrinsic  facts,  in  aid 
of  interpretation,  the  writer  from  whom  I  have  just  quoted  points  out,  as  others  have 
done,  that  it  does  not  rest  upon  any  lack  of  materiality  and  probative  value  in  such 
direct  statements  of  intention,  but  upon  the  impolicy  and  danger  of  using  them.  After 
mentioning  that  the  preamble  of  a  statute  is  constantly  referred  to  in  aid  of  the  inter- 
pretation of  the  enactment,  he  neatly  adds,  that  this  fact  "would,  one  should  have 
thought,  have  prevented  its  ever  being  supposed  that  intention,  qva  intention,  was  a 
matter  with  which  the  interpreter  had  no  business  to  concern  himself."  2  Jurid. 
Soc.  814  ;  infra,  [Pi«l.  Treat  Evid.]  591.  Of  course,  as  was  just  said,  there  are 
reasons  for  rejecting  such  extrinsic  expressions  ;  and  yet  in  other  systems  of  law  they 
are  not  wholly  rejected,  but  only  '  subjected  to  severe  scrutiny.'  —  PreL  Treat,  Evid. 
411-414. 

See  "Extrinsic  Evidence  in  respect  to  Written  Instruments,"  by  Prof.  Charles  A. 
Graves,  of  the  University  of  Virginia,  28  Am.  Law  Bev.  821 ;  Mead  v.  Parker,  115 
Mass.  418  ;  Plant  v.  Bourne,  76  L.  T.  Rep.  820 ;  Doherty  v.  Hill,  144  Mass.  465  ;  8.  c. 
Williston's  Cases  on  Sales,  991,  and  note,  994 ;  Asten  v,  Asten,  [1894]  8  Ch.  260;  s.  o. 
71  L.  T.  Rep.  228 ;  Kingsley  v.  Siebrecht,  92  Me.  28.  —  £d. 
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extrinsic  evidence  of  a  kind  properly  admiBsible,  mnst  have  effect  given  to  it,  beyond, 
and  even  against,  the  literal  eenae  of  particular  words  and  expressions.  The  intention* 
when  legitimately  proved,  is  competent  not  only  to  Ax  the  sense  of  ambiguous  words, 
but  to  control  the  sense  even  of  clear  words,  and  to  supply  the  place  of  express  words, 
in  cases  of  difficulty  or  ambiguity. 

In  Wigram's  TreaiiH  on  Bxtrinnc  Evidence  in  Aid  of  the  Inierpretation  of  WiUs^ 
it  is  said :  — 

I.  A  testator  is  always  presumed  to  use  the  words  in  which  he  expresses  himself 
according  to  their  strict  and  primary  acceptation,  unless  from  the  context  of  the  will 
it  appears  that  he  has  used  them  in  a  different  sense';  in  which  case  the  sense  in  which 
he  thus  appears  to  have  used  them  will  be  the  sense  in  which  they  are  to  be  construed. 

II.  Where  there  is  nothing  in  the  context  of  a  will,  from  which  it  is  apparent  that 
a  testator  has  used  the  words  in  which  he  has  expressed  himself  in  any  other  than 
their  strict  and  primary  sense,  and  where  his  words  so  interpreted  are  aeneible  %oUh 
reference  to  extrinsic  cireuinetancet,  it  is  an  inflexible  rule  of  construction,  that  the 
words  of  the  will  shall  be  interpreted  in  their  strict  and  primary  sense,  and  in  no  other, 
although  they  may  be  capable  of  some  popular  or  secondary  interpretation,  and 
although  the  most  conclusive  evidence  of  intention  to  use  them  in  such  popiUar  or 
secondary  sense  be  tendered.  ^ 

III.  Where  there  is  nothing  in  the  context  of  a  will,  from  which  it  is  apparent  that 
a  testator  has  used  the  words  in  which  he  has  expressed  himself  in  any  other  than 
their  strict  and  primary  sense,  but  his  words,  so  interpreted,  are  ineensible  with  refer- 
ence  to  extrinsic  circumstances,  a  court  of  law  may  look  into  the  extrinsic  circumstances 
of  the  case,  to  see  whether  the  meaning  of  the  words  be  sensible  in  any  popular  or  sec^ 
ondary  sense,  of  which,  with  reference  to  these  circumstances,  they  are  capable.' 

^  "In  Wigram's  book,  the  chief  question  [notwithstanding his  phraseology]  is  not 
one  of  the  admission  or  exclusion  of  extrinsic  evidence ;  but  of  the  true  nature  and 
limits  of  interpretation,  and  how  far  inferences  may  be  drawn  from  extrinsic  facts  in 
aid  of  it.  The  law  of  evidence  has  little  to  say  in  answer  to  these  questions." — Prel. 
Treat.  Evid,  405. 

2  '*  It  may  with  reason  be  said  that,  in  the  application  of  the  Third  Proposition  to 
the  exposition  of  a  will,  conjectural  interpretation  is  likely  often  to  nsurp  the  place  of 
judicial  exposition  ;  and  it  may  be  asked  how,  in  the  application  of  evidence  of  col- 
lateral facts  to  the  exposition  of  wills  of  donbtful  meaning,  is  exposition  to  be  distin- 
guished from  coi^jectural  interpretation!  The  answer  to  the  question,  in  all  its 
bearings,  is  by  no  means  easy.  In  cases  in  which  the  meaning  of  the  words  is  either 
settled  by  decision,  or  clear  upon  the  will  itself,  and  in  which  the  facts  of  the  case  do 
not  necessarily  exclude  the  supposition  that  the  words  were  used  in  their  decided  or 
apparent  sense,  the  Second-  Proposition  above  stated  leaves  nothing  to  the  discretion  of 
a  court ;  and  exposition  in  the  strict  observance  of  that  Proposition,  is  safe  against  the 
inroads  of  conjecture.  [See  Prel.  Treat.  Evid.  480,  481.]  In  those  cases,  however, 
in  which  (the  strict  and  primary  sense  of  the  words  being  excluded  by  the  circum- 
stances of  the  case)  it  is  left  to  the  court  to  explain  them  in  some  -secondary  or  popular 
sense ;  or  in  which  it  is  doubtful  whether  the  words  express  any  certain  meaning ;  the 
judgment  and  discrimination  of  the  court  is,  of  necessity,  brought  into  action,  and  the 
difficulty  suggested  by  the  question  now  under  consideration  presses  with  considerable 
force.  It  is  impossible,  with  reference  to  such  cases,  to  draw  any  precise  line,  by 
which,  in  the  application  of  extrinsic  evidence  to  the  exposition  of  a  will,  exposition 
is  to  be  distinguished  from  conjectural  interpretation.  The  test  to  be  applied  in  each 
particular  case  is  this :  Do  the  words  of  the  will,  when  all  the  circumstances  of  the 
case  are  known,  express  the  intention  which  is  ascribed  to  the  testator  7  The  court 
which  interprets  the  will  must  be  satisfied  that  they  do  so,  and  no  other  rule  can,  in 
the  abstract,  be  laid  down« 

''  If  it  be  said  that  this  is  raising  a  question  rather  than  propounding  a  rule,  the 
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lY.  Where  the  characters  in  which  a  will  is  written  are  difficult  to  be  deciphered, 
or  the  language  of  the  will  is  not  understood  by  the  court,  the  evidence  of  persons 
skilled  in  deciphering  writing,  or  who  understand  the  lang\iage  in  which  the  will  is 
written,  is  admissible  to  declare  what  the  characters  are,  or  to  inform  the  court  of  the 
proper  meaning  of  the  words. 

v.  For  the  purpose  of  determining  the  object  of  a  testator's  bounty,  or  the  subject 
of  disposition,  or  the  quantity  of  interest  intended  to  be  given  by  his  will,  a  court 
may  inquire  into  every  meUerioU  fact  relating  to  the  person  who  claims  to  be  interested 
under  the  will,  and  to  the  property  which  is-claimed  as  the  subject  of  disposition,  and 
to  the  circumstances  of  the  testator  and  of  his  family  and  affairs,  for  the  purpose  of 
enabling  the  court  to  identify  the  person  or  thing  intended  by  the  testator,  or  to  deter- 
mine the  quantity  of  interest  he  has  given  by  his  will. 

The  same  (it  is  conceived)  is  true  of  every  other  disputed  point,  respecting  which  it 
can  be  shown  that  a  knowledge  of  extrinsic  fifusts  can,  in  any  way,  be  made  ancillary  to 
the  right  interpretation  of  a  testator's  words.^ 

VI.  Where  the  words  of  a  will,  aided  by  evidence  of  the  material  facts  of  the  ea«, 
are  insufficient  to  determine  the  testator's  meaning,  no  evidence  will  be  admissible  to 
prove  what  the  testator  intended,*  and  the  will  (except  in  certain  special  cases,  see 
Prop.  YII.)  will  be  void  for  uncertainty. 

VII.  Notwithstanding  the  Rule  of  Law,  which  makes  a  will  void  for  uncertainty, 
where  the  words,  aided  by  evidence  of  the  material  facts  of  the  case,  are  insufficient  to 
determine  the  testator's  meaning,  courta  of  law,  in  certain  special  cases,  admit  extriu' 
eie  evidence  of  intention*  to  make  certain  the  person  or  thing  intended,  where  the 
description  in  the  will  is  insufficient  for  the  porpoae. 

answer  to  such  an  observation  must  be,  that  the  test  is  as  precise  as  the  nature  of  the 
subject  will  admit.  The  Master  of  the  Rolls,  Lord  Alvanley,  in  deciding  on  a  will  of 
doubtful  construction,  does  not  appear  to  have  thought  that  a  more  precise  test  could 
be  proposed.  '  As  to  the  irresistible  inference,'  he  says,  '  I  do  not  know  what  is  meant 
by  that ;  I  admit  it  must  be  such  an  inference  as  leaves  no  doubt  upon  the  mind  of 
the  person  who  is  to  decide  upon  it*  It  must  be  irresistible  to  my  mind,*  And  in 
Attorney-General  v.  Grote  (Appendix,  No.  I.)  Lord  Eldon  said,  'Individual  belief 
ought  not  to  govern  the  case  ;  it  must  be  judieial  persuasion,*  In  the  case  of  Goblet 
V,  Beechey  (Appendix,  No.  II.)  the  inference  that  Nollekens  meant  inodcls,  by  the 
word  '  rood,'  was  irresistible  to  the  mind  of  the  Yice-Chancellor.  His  mind  was 
judicially  persuaded  that  such  was  the  sense  in  which  the  testator  used  the  word. 
The  mind  of  the  Lord  Chancellor  was  proof  against  the  same  impressions.  That  case  is 
a  fair  illustration  of  the  legal  meaning  of  an  irresistible  inference,  and  a  judicial 
persuasion:*  —  Wig,  Ext,  Ev,  pi.  126-129.  —  Ed. 

^  "  In  every  case  the  words  used  must  be  translated  into  things  and  facts  by  parol 
evidence."  —  P<5r  Holmrs,  J.,  in  Doherty  v.  Hill,  144  Mass.  p.  468.    See  post,  1020. 

*  Wigrem's  excellent  book  is  often  misunderstood  from  a  failure  to  notice  the  author's 
preliminary  definition  of  terms  in  sections  nine  and  ten  :  "  The  question  in  expound- 
ing a  will  is  not.  What  the  testator  meant  ?  as  distinguished  from.  What  his  words 
express  ?  but  simply,  What  is  the  meaning  of  his  words  f  And  extrinsic  evidence,  in 
aid  of  the  exposition  of  his  will,  must  be  admissible  or  inadmissible  with  reference  to 
its  bearing  upon  the  issue  which  this  question  nises. 

"The  distinction  involved  in  the  last  observation  between  evidence  which  is  an- 
cillary only  to  a  right  understanding  of  the  words  to  which  it  is  applied,  and  which  is 
therefore,  simply  expHanatory  of  ike  words  themselves,  and  evidence  which  is  applied  to 
prove  ifUentinn  itself  as  an  independent  fact,  is  broad  and  palpable  ;  and,  as  this  dis- 
tinction is  essential  to  a  right  underetanding  of  the  subject,  and  will  frequently  be  re- 
ferred to  in  the  following  pages^  it  may  be  convenient  to  adopt  the  expression  explana^ 
tory  evidence  to  describe  such  extrinsio  evidence  as  is  strictly  of  the  former  kind  ;  and 
to  adopt  the  expression  evidence  to  prote  intentia9i,  to  describe  the  latter  species  of  evi- 
dence.    The  expreesioiui  do  not,  perhaps,  satisfactorily  explain  themselves  ;  but,  with 
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Theee  cams  may  thas  be  defined :  where  the  object  of  a  testator's  bounty,  or  the 
sabject  of  disposition  (i.  e,  the  person  or  thing  intended)  is  described  in  terras  which 
are  applicable  itidifferetUly  to  more  than  om  permm  or  (king,  evidence  is  admissible  to 
prove  which  of  the  persons  or  things  so  described  was  intended  by  the  testator. 

'*  What,  then,  is  the  issae  in  cases  of  dispnted  interpretation  t  I  do  not  know  that 
there  is  any  formula  which  is  genently  agreed  npon  as  the  proper  answer  to  this  in- 
quiry. There  will  always  be  a  literal  and  a  liberal  school  of  interpreters.  The  former 
school,  among  ourselves,  is  fond  of  declaring  that  the  real  question  in  cases  of  l^gal 
interpretation  is,  not  what  ut  the  intention  of  the  writer,  but  what  is  the  meaning  of  the 
words.  Others  assert  that  the  intention  of  the  writer  is  the  proper  and  sole  object  of 
inquiry,  and  that  the  mere  investigation  of  the  meaning  of  the  words  is  not,  properly, 
interpretation  at  all.^  These  varying  methods  of  stating  the  problem  of  interpretation 
are  generally  indicative  of  the  spiiit  in  which  it  is  approached ;  but  I  do  not  think  that 
they  necessarily  imply  any  essential  difference  as  to  the  real  qnestion  at  issue.  For 
while  the  one  party  allows  that  the  question  regards  not  the  mere  lexicographical  and 
grammatical  sense  of  the  words,  but  their  meaning  as  used  npon  the  particular  occa- 
sion ;  the  other  party  no  leas  admits  that  the  object  of  inquiry  is,  not  the  intention  of 
the  writer  in  general,  but  the  particular  intention  which  he  has  desired  to  declare  by 
the  writing.  If  the  problem  of  interpretation  be  put  in  either  of  the  two  following 
forms :  What  is  the  intended  meaning  of  the  words  ?  or,  In  what  sense  did  the  writer 
intend  his  words  to  be  understood  f  the  contrasted  modes  of  statement  above  referred 
to  are  in  a  great  degree  reconciled,  and  the  object  of  the  whole  process  which  can  prop- 
erly be  termed  interpretation,  is  sufficiently  expressed.  Assuming,  then,  that  the  issna 
to  be  tried  regards  the  intention  of  the  testator,  so  far,  at  least,  as  it  is  involved  in  the 
question.  What  was  the  intended  meaning  of  his  words  ?  we  have  now  to  consider  the 
indicia  of  intention  upon  which  the  interpreter  has  to  depend. 

"If  we  glance  generally  at  the  kinds  of  evidence  by  which,  in  ordinary  eases,  we 
seek  to  ascertain  the  true  or  most  probable  meaning  of  an  obscure  speech  or  writing,  an 
obvious  distinction  suggests  itself  between  proofs  of  the  nature  of  direct  explanations 

the  aid  of  the  preceding  observations,  the  distiuetion  intended  to  be  taken  will  be 
understood. 

"  It  should  further  be  observed,  that  it  is  not  as  an  in.wlated  question  that  the 
admissibility  of  extrinsic  evidence  in  aid  of  the  exposition  of  wills  can  properly  be 
considered.  The  subject  is  part  only— and  that  a  subordinate  one  —  of  a  general 
system  of  rules  which  courts  of  law  have  established  for  the  correct  interpretation  of 
wills;  and  the  true  nature  and  bearings  of  this  particular  question  can  be  properly  un- 
derstood only  when  viewed  in  connection  with  the  entire  system  of  which  it  forms  a 
part." 

"  The  principles  of  the  rules  of  law  regnlating  the  admissibility  of  extrinsic  evi- 
dence to  aid  in  the  construction  of  wills  and  of  contracts  required  to  be  in  writing  seem 
to  be  the  same.  Rut  in  applying  them,  it  seems  necessary  to  bear  in  mind,  that  there 
is  a  distinction  between  the  two  classfs  of  instruments.  The  will  is  the  language  of 
the  testator  soliloquizing,  if  one  may  use  the  phrase,  and  the  court  in  construing  his 
language  may  properly  take  into  account  all  that  he  knew  at  the  time  in  order  to  see 
in  what  sense  the  words  were  used.  But  the  language  used  in  a  contract  is  the  lan- 
guage used  to  another  in  the  course  of  an  isolated  transaction,  and  the  words  must  take 
tbeir  meaning  from  those  things  of  and  concerning  which  they  are  used,  and  those 
only.  This  does  not  affect  the  law,  but  it  is  of  some  consequence  in  the  application  of 
it,  <aa  it  narrows  the  field  of  inquiry."  —  Bladcbwm^  SaU^  60,  note. 

In  1870  this  passage  was  quoted  with  approval  by  its  author,  then  Mr.  Justice 
Blackburn,  in  Grant  o.  Grant,  L.  R.  5  0.  P.  pp.  728-729 ;  pott^  086.  —  Ed. 

^  See  Mr.  Hawkins's  paper  upon  this  subject  in  the  recently  published  "Trana- 
actions"  of  the  Juridical  Society  [ii.  298].  [It  is  found  in  PrsL  Treat.  Evid.  577. 
—  Ed.] 
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by  the  author  himself,  and  all  other  facts  from  which  we  are  able  to  form  an  inference 
aa.to  his  meaning.  The  line  may  not,  in  all  cases,  be  easy  to  draw,  but  there  can  be 
no  doubt  that  the  distinction  between  direct  and  indirect  indicia  of  intention  is  a  real 
and  an  important  distinction. 

"  Another  distinction,  even  more  obviously  important  for  our  present  purpose,  exists 
between  such  indicia  as  appear  upon  the  instrument  itself,  either  in  the  text  or  context, 
and  those  for  which  we  are  dependent  upon  extrinsic  testimony.  Hence  we  have  a  four- 
fold division  of  proofs  capable  of  being  employed  in  aid  of  the  interpretation  of  wills :  — 

*'  1.  Direct  proof  furnished  by  the  will. 

"  2.  Indirect  proof  furnished  by  the  will. 

"8.  Direct  proof  founded  upon  extrinsic  evidence. 

"  4.    Indirect  proof  founded  upon  extrinsic  evidence. 

'*  It  is  plain  that  the  principal  index  of  intention  is  the  direct  evidence  furnished  by 
the  will  itself.    Upon  the  employment  of  this  no  question  arises. 

"  Indirect  indicia  of  meaning  drawn  from  the  will  itself  are  of  various  kinds.  On 
the  one  hand,  the  context  may  be  referred  to  to  furnish  an  argument  of  a  grammatical 
or  critical  nature  respecting  the  language  of  the  testator, —as  by  showing  that  he  used 
a  particular  expression  in  this  or  that  sense,  or  that  he  commonly  adopted  a  certain 
method  of  constructing  a  sentence,  or  that  his  language  in  general  was  accurate,  or  the 
C4)ntrary.  On  the  other  hand,  the  statements  of  the  will  itself  may  serve  incidentally 
to  identify  the  subject-matter  of  a  gift  or  the  person  benefited  thereby,  or  to  found  an 
inference  as  to  the  probable  meaning  of  a  doubtful  clause,  by  showing  the  circum- 
stances of  the  testator,  or  his  belief  respecting  them,  or  by  discovering  the  motive  and 
purpose  of  the  disposition.  That  the  whole  and  every  part  of  a  will  may  be  legiti- 
mately used  to  furnish  an  indirect  proof  of  the  true  meaning  of  any  clause  in  it,  is 
generally  admitted  in  all  systems  of  interpretation. 

"  Extrinsic  indicia  of  intention  are  subject  to  the  same  distinctions  as  we  have  ob- 
served in  the  proofs  furnished  by  the  will  itself.  They  are  either  direct  or  indirect, 
and  of  the  facts  bearing  indirectly  upon  the  issue  some  may  be  used  to  supply  a  criti- 
cal argument  (as  by  comparing  the  will  with  other  writings  of  the  testator),  and  others 
to  identify  the  subject-matter,  or  to  furnish  an  aigument  of  logical  or  inferential  inter- 
pretation, by  showing  the  circumstances  of  the  testator,  the  amount  and  nature  of  the 
property  of  which  he  had  to  dispose,  or  the  relation  in  which  various  persons  stood 
to  him. 

"  With  respect  to  the  use  of  extrinsic  indicia  of  intention,  no  rule  can  safely  be 
taken  to  be  admitted.  The  questions  continually  raised  in  connection  vdth  this  sub- 
jeet  make  it  necessary  to  inquire,  first,  Subject  to  what  limitations  its  exclusion  may 
fairly  be  said  to  be  possible  ?  and,  secondly.  Whether  it  is  expedient  to  restrict  at  all, 
and  if  so,  to  what  extent,  the  use  of  such  evidence  ? 

"  In  the  judicial  execution  of  the  rights  arising  under  wills,  questions  frequently 
arise  as  to  the  identity  of  the  persons  and  things  mentioned  by  the  testator.  These 
questions,  no  less  than  those  relating  to  the  mode  of  disposition,  are  questions  of  in- 
terpretation ;  and  in  general  it  cannot  even  be  ascertained  whether  they  do  or  do  not 
arise  until  the  facts  relating  to  the  alleged  subject-matter  are  known.  For  this  purpose 
evidence  is  necessary,  not  only  of  the  circumstances  existing  at  the  time  of  the  will 
being  applied,  but  also  of  the  facts  as  they  existed  at  the  date  of  the  will  and  as  they 
were  known  to  the  testator ;  since  a  description  which  would  be  perfectly  distinct  as 
applied  to  the  circumstances  known  to  its  author,  may  be  uncertain  as  compared  with 
an  altered  condition  of  things.  It  must,  therefore,  be  allowed,  that  for  identifying  the 
personal  and  material  oljects  of  a  gilt  or  disposition,  some  reference  to  extrinsic  cir* 
cumstances  is  necessary. 

**  Beyond  the  purpose  last  indicated,  whatever  opinion  may  be  formed  as  to  the  ex- 
pediency of  further  employing  extrinsic  evidence  in  determining  the  probable  meaning 
of  a  testator,  it  cannot,  I  think,  be  said  tliat  such  evidence  is  absolutely  necessary. 
The  subject-matter  being  ascertained  by  such  means  as  the  nature  of  the  case  admits  or 
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requires,  it  may  be  left  to  the  testator  to  make  it  dear  at  his  peril,  by  the  direct 
expressions  of  his  will,  what  dispositions  he  propoees  to  make,  and  what  rights  he 
desires  to  confer. 

"  A  possible  limit  appears  to  be  thus  famished  to  the  employment  of  extrinsic  in- 
dicia of  intention,  by  reference  to  the  issue  to  which  evidence  may  be  directed  ;  if  it  is 
confined,  I  mean,  to  the  question,  What  person  or  thing,  or  class  of  persons  or  things, 
are  meant  by  the  words  of  the  text  T 

**  Again,  in  dealing  with  this  issue  it  is  not  necessary  to  allow  the  use  of  every  kind 
of  evidence.  The  facts  most  generally  necessary  to  be  known  in  such  cases  are  those 
which  show  the  condition  of  the  alleged  subject-matter  at  the  date  of  the  will,  and  the 
testator's  knowledge  or  belief  respecting  it.  Such  facts  bear  only  indirectly  upon  the 
question  of  intention ;  and  there  seems  to  be  no  practical  difficulty,  in  case  such  a  rule 
'should  be  deemed  expedient,  in  confining  the  extrinsic  evidence  admissible  for  the 
purpose  of  identification,  to  evidence  of  the  kind  last  mentioned. 

**  It  would  seem,  therefore,  that  the  narrowest  limit  within  which  the  use  of  evi« 
dence  in  aid  of  interpretation  can  be  restricted  would  be  reached  if  it  were  made 
admissible  only  upon  the  question  of  identification  of  the  persons  and  things  denoted 
by  the  names  and  descriptions  in  the  will ;  and  if  npon  this  issue  indirect  evidence 
only  were  allowed  to  be  used.  And  if  it  were  beyond  question,  as  many  of  our  Eng* 
lish  authorities  appear  to  take  for  granted,  that  the  use  of  extrinsic  evidence  ought  to 
be  confined  within  the  strictest  limits  which  the  nature  of  the  case  will  permit,  the 
investigation  which  we  have  undertaken  might  be  left  at  the  point  to  which  it  has  now 
been  brought  I  cannot,  however,  think  that  this  would  be  a  satisfactory  treatment 
of  the  subject.  I  shall,  therefore,  proceed  to  consider  the  reasons  which  appear  to 
exist  for  and  against  the  employment,  in  aid  of  interpretation,  of  such  indida  of  inten- 
tion  as  would  be  excluded  by  the  adoption  of  the  rule  which  has  been  suggested  as  the 
first  possible  solution  of  the  question. 

*'  By  this  rule,  in  the  first  place,  all  direct  evidence  of  intention  not  to  be  found  in 
the  ¥rriting  itself  would  be  excluded  ;  and  in  the  next  place,  no  inferential  aigument 
would  be  admissible  respecting  the  probable  wishes  of  a  testator,  unless  it  were  founded 
upon  facts  appearing  in  the  will  itself.  It  is  impossible  to  deny  that  the  exclusion  of 
such  means  of  arriving  at  the  true  sense  of  a  testator's  words  may  frequently  lead  to 
the  disappointment  of  his  intention.  It  remains  to  inquire  how  far  it  is  justified  by 
reasons  of  paramount  convenience. 

"It  seems  to  have  been  considered  by  some  authorities  that  the  exclusion  of  ex- 
trinsic indicia  of  meaning  upon  the  question  of  interpretation  is,  so  far  as  it  prevails,  a 
direct  consequence  of  the  existence  of  a  rule  requiring  a  legal  act  to  be  executed  in 
a  written  form.^  The  English  law,  in  common  with  most  other  systems  of  jurispru- 
dence, requires  a  will  to  be  in  writing.  But  it  does  not  necessarily  follow  that  oral 
evidence  may  not  be  adduced  to  assist  in  its  interpretation ;  for  the  interpreter,  in 
whatever  way  he  arrives  at  his  conclusion,  does  no  more  than  find  the  true  meaning  of 
the  writing.  But  though  the  prohibition  of  such  evidence  cannot  be  treated  as  coming 
immediately  within  the  scope  of  a  statute  of  this  nature,  the  reasons  upon  which  such 
statutes  are  founded  have  an  important  bearing  npon  the  question  of  the  use  of  ex- 
trinsic evidence  in  aid  of  interpretation.  The  object  of  a  law  of  this  kind  is  generally 
threefold,  —  first,  to  ensure  a  more  deliberate  consideration  for  a  certain  class  of  legal 
acts,  by  requiring  them  to  be  executed  in  solemn  form ;  secondly,  to  obtain  a  more 
easy  and  simple  proof,  and  thereby  increased  certainty,  as  to  rights  and  titles  arising 
nnder  such  acts;  and,  thirdly,  to  obviate  the  danger  of  fraud  and  peijury,  which  would 
arise  if  important  and  valuable  rights,  especially  such  as  do  not  take  immediate  effect, 
were  allowed  to  depend  upon  oral  testimony.  The  two  latter  of  these  reasons  apply  with 
considerable  force  to  the  exclusion  of  extrinsic  evidence  in  aid  of  interpretation,  and  form 
the  principal  grounds  upon  which  the  indiscriminate  use  of  such  evidence  is  condemned. 
If  the  words  of  a  disposition  can  be  shown  by  oral  evidence  to  mean  something  differ- 

^  See,  for  example,  the  commencement  of  Sir  James  Wigram's .  treatise  on  this 
sabject 
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ent  from  their  apparent  sense,  the  certainty  of  title,  which  is  one  of  the  objects  arriyed 
at  by  requiring  a  written  instrument,  appears  to  be  somewhat  endangered ;  and  the 
same  temptation  to  fraudulent  eyidence  may  be  thought  to  arise,  though  not  to  the 
same  extent,  as  if  the  right  directly  and  entirely  depended  upon  oral  testimony. 

"  There  is  a  kind  of  evidence  to  which  both  of  these  reasons,  and  the  analogy  of  the 
law  requiring  the  will  to  be  in  writingi,  must  strongly  apply.  I  mean,  of  course,  that 
species  of  eyidence  which  we  haye  called  direct  eyidence  of  intention ;  and  which,  if  ad- 
mittedf  would  consist  for  the  most  part  of  declarations  and  informal  written  memoranda 
of  the  testator,  and  of  instructions  giyen  by  him  to  the  persons  employed  in  the  prepara- 
tion  of  the  formal  instrument.  Evidence  so  nearly  allied  in  character  to  that  furnished 
by  the  will  itself,  presents  an  aspect  of  rivalry  to  the  will,  which  raises  a  prejudice  against 
il3  reception.  It  may  be  hirXj  presumed  to  be  the  intention  of  the  author  that  the 
solemu  instrument,  in  its  complete  and  final  form,  should  supersede  and  extinguish  all 
the  informal  and  deliberative  expressions  of  intention  which  preceded  or  accompanied 
its  making.  Again,  evidence  of  this  kind  presents  peculiar  facilities  to  fraud.  It  may 
easily  be  imsgined  or  invented,  and  when  fraudulently  produced  is  difficult  of  detec* 
tion.  If  a  witness  swears  that  a  deceased  testator,  in  a  private  interview,  explained  to 
him  the  sense  in  which  he  wished  some  clause  of  his  will  to  be  understood,  such  evi* 
denoe,  however  false,  cannot  possibly  be  disproved.  The  same  policy  of  the  law  which 
precludes  such  evidence  from  directly  governing  the  rights  of  the  parties  ought,  it  may  be 
argued,  to  prevent  it  from  indirectly  influencing  those  rights  by  means  of  interpretation. 
On  the  other  hand,  it  cannot  be  denied  that  testimony  of  this  kind  presents  the  most 
obvious,  and  possibly  in  some  cases  the  only  satisfactory,  means  of  ascertaining  the  true 
meaning  of  an  ambiguous  or  obscure  expression.  The  practice  of  our  own  law  has, 
nevertheless,  made  us  familiar  with  its  exclusion  in  all  but  some  exceptional  cases ;  and 
it  can  scarcely  be  said  that  this  prohibition  leads  to  any  great  inconvenience  or  hardship. 

"With  respect  to  the  extrinsic  proof  of  facts  bearing  indirectly  upon  the  question 
of  intention,  I  venture  to  submit  the  following  observations  as  tending  to  show  that  it 
is  inexpedient  to  lay  down  any  rule  limiting  the  employment  of  such  evidence  in  aid 
of  interpretation. 

"  It  is  obvious  that  there  is  not  the  same  danger  of  frand  in  the  employment  of  evi- 
dence of  this  nature  as  in  the  case  of  direct  proof  of  intention.  The  facts  upon  which 
arguments  are  founded,  bearing  indirectly  upon  the  question  of  interpretation,  are  gen* 
ersdly  either  matters  of  notoriety,  or  such  as  may  be  proved  without  any  extraordinary 
difficulty.  The  proof  of  the  testator's  condition  in  life,  of  the  nature  and  extent  of 
his  property,  of  the  circumstances  of  hiB  family,  of  the  relation  in  which  he  stood  to 
any  person  named  in  his  will,  and  of  other  lacts  of  this  nature,  is  not  accompanied 
with  any  particular  uncertainty  or  any  extraordinary  temptation  to  fraud  or  perjury. 
Again,  facts  of  this  kind  do  not  assume  any  aspect  of  rivalry  with  the  declarations  of 
the  will.  They  are  altogether  of  a  different  character,  and  the  knowledge  of  them 
merely  tends  to  place  the  interpreter,  according  to  the  expression  so  frequently  used, 
in  the  position  of  the  testator,  and  to  enable  him  to  scan  the  language  from  the  same 
point  of  view.  It  is  natural  and  almost  inevitable  that  persons  not  specially  skilled  in 
the  art  of  expression  should  unconsciously  assume  those  circumstances  to  be  present  to 
the  mind  of  their  readers  which  are  without  effort  present  to  their  own  minds. 

**  Moreover,  it  is  impossible  altogether  to  exclude  this  kind  of  inference.  Many 
facts  having  an  indirect  bearing  upon  the  question  of  interpretation  either  appear 
upon  the  face  of  the  instrument,  or  are  necessarily  in  evidence  for  the  purpose  of 
identification.  And  when  some  of  the  circumstances  calculated  to  influence  in  this 
way  the  mind  of  the  judge  are  presented  to  his  notice,  this  is  in  itself  a  reason  for  cor- 
recting and  completing  his  knowledge  by  evidence  of  other  facts  of  a  similar  nature. 
It  may  be  observed  also  that  where  the  argument  respecting  the  intention  of  the  tes- 
tator is  of  this  indirect  kind,  there  is  not  the  same  forcible  distinction  between  intrin- 
sic and  extrinsic  proof  of  the  facts  upon  which  it  is  founded  as  there  is  where  direct 
declarations  of  intention  are  appealed  to.    In  furnishing  direct  evidence  of  intention. 
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the  wdtten  will  is  perfonning  its  proper  and  easentisl  fimction.  If  it  also  sapplies 
materials  for  an  ailment  bearing  indirectly  upon  the  intention,  it  is  frequently  an 
accidental  result  of  the  form  in  which  its  provisions  are  expressed.  To  illustzate  what 
I  mean  by  an  example  :  The  fact  that  a  testator  had  put  himself  in  a  parental  leUtaoa 
to  a  legatee  by  adopting  and  maintaining  him  as  a  member  of  his  family,  might  fur^ 
nish  an  inferential  argument  upon  the  construction  of  an  obRCurely  worded  provisioD. 
If  this  fact  was  incidentally  mentioned  in  some  other  part  of  the  will,  the  argument 
would  be  allowed  without  question.  And  there  appears  to  be  no  great  distinction  in 
principle  whether  the  information  of  the  interpreter  is  derived  from  an  incidental 
statement  of  the  will  —  not  inserted  with  the  intention  of  furnishing  any  such  aigu- 
ment  —  or  from  extrinsic  evidence.  And  if  an  imperfect  reference  in  the  will  to  cir- 
cumstances of  this  natun  is  a  valid  foundation  for  an  inferential  argument,  it  is 
reasonable  to  admit  evidence  to  verify  and  fill  up  the  incomplete  statement. 

**  The  above  considerations  are  favorable  to  the  admission  of  evidence  of  collateral 
circumstances  in  aid  of  interpretation.  But  I  think  it  must  be  allowed  that  they  do 
not  fully  meet  that  part  of  the  reasoning  for  its  exclusion  which  rests  upon  the  greater 
certainty  of  title  which  is  asserted  to  be  thus  obtained.  The  aignment  is  put  in  this 
way :  If  you  allow  the  interpretation  of  a  will  to  be  influenced  by  extrinsic  evidence,  no 
one  will  be  able  to  say  what  the  rights  arising  under  a  will  are  without  first  ascertain- 
ing every  ciroumstance  which  may  affect  its  construction ;  and  the  sense  of  words  may 
differ  according  to  the  more  or  less  information  at  the  command  of  the  interpreter.  I 
suspect  that  the  inconvenience  thus  apprehended  is  greater  in  appearance  than  in 
reality.  It  is  a  principle  acknowledged  on  all  hands  that  language  which  is  in  itself 
clear,  consistent,  snd  sensible,  is  not  to  be  diverted  from  its  ordinary  meaning  by 
mere  conjecture  of  intention,  whether  founded  upon  facts  appearing  in  the  will  or  not 
so  appearing.  And  supposing  that  a  rule  altogether  excluding  all  inferential  inter* 
pretation  from  facts  not  disclosed  by  the  will  can  be  practically  enforced,  it  is  still  a 
question  whether  the  advantage  that  mij^t  be  gained  in  respect  of  certainty  of  tiUe 
would  outweigh  the  inconvenience  that  would  arise  from  rejecting  so  useful  an  aid  in 
arriving  at  the  true  meaning  of  a  will,  and  the  disappointment  of  intention  consequent 
thereon.  In  our  own  practice  it  has  been  found  either  impracticable  or  inexpedient  to 
maintain  the  utter  exclusion  of  inferential  construction  founded  upon  extrinsic  evi- 
dence ;  and  the  tendency  of  modern  times,  in  all  cases  in  which  a  difficulty  has 
appeared  to  arise  upon  the  words  of  a  will,  has  been  to  admit  the  fairness  of  the  de- 
mand that  the  interpreter  should  have  the  same  advantage  as  to  knowledge  of  circum- 
stances as  the  author  of  the  instrument,  so  as  to  see,  as  it  has  been  said,  with  his  eyes, 
and  understand  his  feelings  at  the  time  when  he  exeroised  his  disposing  power."  — 
NichoU,  Extr.  Bo.  in  the  InUrp.  of  WUU,  2  Jwrid,  Soe,  Fapen,  852  et  $eqA 

Bacon's  Maxims  (written  about  1597),  Ragnla  XXY.  (sometimes  XXIIL).  ArM- 
guiUu  verborwn  latens  ver\ficaiiaM  mpplelur;  nam  quod  ex  facto  uritur  ambiguum 
verifications  facti  tollUur. 

There  be  two  sorts  of  ambiguities  of  words  ;  the  one  is  ambiguitas  patent  and  the 
other  is  ambiguitas  UUens,  Patens  is  that  which  appears  to  be  ambiguous  upon  the 
deed  or  instrument ;  latens  b  that  which  seemeth  certain  and  without  ambiguity  for 
an3rthing  that  appeareth  upon  the  deed  or  instrument,  but  there  is  some  collateral 
matter  out  of  the  deed  that  breedeth  the  ambiguity. 

Amhiguitas  patens  is  never  holpen  by  averment,  and  the  reason  is,  because  the  law 
will  not  couple  and  mingle  matter  of  specialty,  which  is  of  the  higher  account,  with 
matter  of  averment,  which  is  of  inferior  account  in  law ;  for  that  were  to  make  all 
deeds  hollow  and  subject  to  averments,  and  so,  in  effect,  that  to  pass  without  deed, 
which  the  law  appointeth  shall  not  pass  but  by  deed. 

.  Therefore  if  a  man  give  land  to  1,  D,  et  I.  S,  et  hcsredtbus,  and  do  not  limit  to 
whether  of  their  heira ;  it  shall  not  be  supplied  by  averment  to  whether  of  them  the 
intention  was  the  inheritance  should  be  limited. 


^  See  infiUf  1052  note.  —Ed. 
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So  if  a  man  give  land  in  tail,  though  it  be  hj  will,  the  remainder  in  tail,  and  add  a 
proTiao  in  this  manner,  "  Provided  that  if  he,  or  they,  or  any  of  them  do  any  act, 
etc,"  according  to  the  nsnal  dauaes  of  perpetnitieB ;  it  cannot  be  averred,  npou  the 
ambigoity  of  the  reference  of  this  clause,  that  the  intent  of  the  devisor  was,  that  the 
restraint  should  go  only  to  him  in  the  remainder  and  the  heirs  of  his  body,  and  that 
the  tenant  in  tail  in  possessbn  was  meant  to  be  at  lai^. 

Of  these  infinite  cases  might  be  put :  for  it  holdeth  generally  that  all  ambiguity  of 
words  by  matter  within  the  deed,  and  not  out  of  the  deed,  shall  be  holpen  by  construc- 
tion, or  in  some  case  by  election  ;  but  never  by  averment,  but  rather  shall  make  the 
deed  void  for  uncertainty. 

But  if  it  be  ambigmtas  laUMs,  then  otherwise  it  is.  As  if  I  grant  my  manor  of  S. 
to  I.  F.  and  his  heiis,  here  appeareth  no  ambiguity  at  all  upon  the  deed ;  but  if  the 
truth  be  that  I  have  the  manors  both  of  South  S.  and  Korth  S.  this  ambiguity  is 
matter  in  fact ;  and  therefore  it  shall  be  holpen  by  averment,  whether  of  them  it  was 
that  the  parties  intended  should  pass.  So  if  I  grant  my  tenement  in  the  parish  of  St 
Dunstan's  and  I  have  two  tenements  there;  this  uncertainty  shall  be  supplied  by 
averment  of  intention. 

But  if  I  set  forth  my  grant  by  quantity  ;  then  it  shall  be  supplied  by  election,  and 
not  by  averment. 

As  if  I  grant  ten  acres  of  wood  in  Sale,  where  I  have  a  hundred  acres ;  whether  I 
say  it  in  my  deed  or  no  that  I  grant  out  of  my  hundred  acres,  yet  here  there  shall 
be  an  election  in  the  grantee,  which  ten  h^will  take.  And  the  reason  is  plain:  for 
the  presumption  of  law  is,  where  the  thing  is  only  nominated  by  quantity,  that  the 
parties  had  an  indifferent  intention  which  should  be  taken ;  and  there  being  no  cause 
to  help  the  uncertainty  by  intention,  it  shall  be  holpen  by  election. 

But  in  the  former  eases  the  difference  holdeth,  where  it  is  expressed,  and  where  not. 
For  if  I  recite,  Whereas  I  am  seised  of  the  manor  of  Korth  S.  and  South  S.  I  lease 
unto  yon  unum  manerium  de  S.,  there  it  is  clearly  an  election  :  and  so  if  I  recite, 
"Whereas  I  have  two  tenements  in  St.  Dunstan's,  I  lease  unto  you  unum  tmementum, 
there  it  is  an  election.  Contrary  law  it  is  in  the  cases  before,  where  I  take  no  knowl- 
edge of  the  uncertainty ;  for  there  it  is  never  an  eleetaon,  but  an  averment  of  intention: 
except  the  intent  were  of  an  election,  which  may  also  be  specially  averred. 

Another  sort  of  ambiguUag  laitna  is  correlative  unto  this  :  for  this  ambiguity  spoken 
of  before  is,  when  one  name  and  appellation  doth  denominate  divers  things;  and  the 
second  is,  when  the  same  thing  is  called  by  divers  names. 

As  if  I  give  lands  to  Christ-Church  in  Oxford,  and  the  name  of  the  corporation  is 
Eedesia  ChriaU  in  UniversUate  Oxford;  this  shall  be  holpen  by  averment,  because 
there  appears  no  ambiguity  in  the  words :  for  the  variance  is  matter  in  fact. 

But  the  averment  shall  not  be  of  the  intention,  because  it  doth  not  stand  with  the 
words.  For  in  the  case  of  equivocation  the  general  intent  includes  both  the  special, 
and  therefore  stends  with  the  words  :  but  so  it  is  not  in  variance ;  and  therefore  the 
averment  must  be  of  matter  that  doth  induce  a  certeinty,  and  not  of  intention  :  As  to 
say,  that  the  precinct  of  "Oxford,"  and  of  "The  University  of  Oxford,"  is  one  and 
the  same ;  and  not  to  say,  that  the  intention  of  the  parties  was,  that  the  grant  should 
be  to  Christ-Church  in  the  University  of  Oxford.^ 

1  "  As  an  example  of  a  patent  ambiguity,  suppose  that  a  man  writes  in  a  letter 
(which  we  will  construe  as  a  formal  document),  '  I  give  my  dog  Ranger  to  my  nephew 
John  or  Thomas/  Here  the  writer  has  on  the  face  of  his  letter  expressed  ambiguous 
intentions,  he  appears  to  be  halting  between  two  intentions.  The  ambiguity  may  dis- 
appear when  we  consider  the  cirourostanoes  of  the  writer  at  the  time  of  writing.  It 
might,  for  instance,  appear  that  John  and  Thomas  were  two  names  by  which  the  same 
person  was  known  to  him  at  that  time.  But  if  on  the.  other  hand  it  should  appear 
that  John  and  Thomas  were  different  persons,  we  should  be  unable  to  place  any  certein 
meaning  on  the  words  employed ;  or,  in  other  words,  we  should  be  unable  to  asoertain 
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"  Those  do  wisely,  saeli  as  Wigrain  and  Stephen  and  Nichols  (Id  his  excellent 
article  in  the  Juridical  Society  Papers,  ii.  851),^  who,  in  dealing  with  the  paroUevidenoe 
miff,  reject  the  use  of  Lord  Bacon's  maxim  and  commentary  npon  ambiguity.  It  does 
not  help :  it  confuses.  It  is  inextricably  connected  with  a  hopeless  mass  of  mere  jar- 
gon in  our  later  books  ;  and  it  cannot  be  understood  by  the  mere  reading  of  it,  — yoa 
must  turn  on  the  light  of  a  knowledge  of  the  legal  conceptions  which  were  peculiar  to 
the  time,  and  of  their  fanciful  and  pedantic  style  of  expression.  And  yet  anything 
which  has  figured  as  this  thing  has  and  still  does  in  the  phraseology  of  this  subject 
must  be  understood. 

**  Bacon's  conception  appears  to  be  this :  — 

'*  1.  When  an  ambiguity,  i.  «.  a  doubtful  meaning,  appears  on  the  mere  fSace  of  the 
document,  you  cannot  cure  it  by  extrinsic  matter,  because  this  would  be  a  mingling  of 
a  matter  of  specialty  with  matter  of  fact,  i.  e,  extrinsic  matter  of  '  inferior  *  grade.  [He 
then  Ulustmtes  by  oases  where  the  attempt  is  to  show  the  intention,  pure  and  simple, 
of  the  maker  of  a  specialty.  His  conception  is  of  an  attempt  to  remove  the  doubt  by 
giving  effect  and  operation  to  an  unexpressed  intention  ;  be  is  not  thinking  of  a  merely 
evidential  use  of  such  an  intention,  like  that  which  Wigram  refers-  to  in  his  pangraph 
79.]  But,  he  goes  on,  it  may  be  cured  sometimes  by  construction  [u  e»  by  a  com- 
parison of  all  parts  of  the  paper  together,  where,  indeed,  as  we  observe,  the  curing 
of  the  doubt  comes  from  ascertaining  that,  all  things  being  oonaidered,  there  is  none] 
or  by  election  [i.  4,  in  virtue  of  the  doctrine  that  a  certain,  party  haa  hta  choice  of 
seversl  possible  meanings]. 

**2,  A  latent  ambiguity  —  i  e,  one  which  does  not  present  itself  u])on  the  face  of 
the  paper,  upon  the  bare  reading  of  it,  but  is  revealed  by  extrinsic  matter — may  be 
cured  by  extrinsic  matter ;  for  in  doing  this  there  is  no  mingling  of  the  incongruoos 
things  matter  of  specialty  and  matter  of  fact,  but  the  mere  meeting  of  one  matter  of 
fact  by  another.  Yet  two  things,  be  goes  on,  are  to  be  observed  $  viz.,  (a)  the  doctrine 
of  election  applies  equally  whether  the  ground  for  it  appear  on  the  face  of  the  paper,  or 
only  be  revealed  by  extrinsic  matter ;  and  (6)  the  mere  intention  of  the  writer,  dihongh, 
indeed,  it  be  extrinsic  matter,  '  matter  in  fact,'  cannot  be  used  to  cure  a  latent  ambi- 
guity, unless  it  be  one  of  equivocation ;  for  in  that  case  only  is  there  an  expression  in 
the  writing  of  this  intention,  —  an  expiession  which,  while  it  fits  several  things,  doea 
exactly  fit  and  utter  this  intended  thing. 

'*  In  order  to  understand  all  this,  we  have  to  remember  that  Bacon  is  not  talking  or 

the  expressed  intentions  of  the  writer.**  —  BlphinsUme,  Tnterp,  of  FbrmalDoeumentt^ 
8  Jurid.  Soc.  Pap.  p.  266. 

'*  Suppose  a  legacy  '  to  one  of  the  children  of  A.,  by  her  late  husband  B.  Suppose, 
further,  that  A.  had  only  one  son  by  B.,  and  that  the  fact  was  known  to  the  testator. 
The  necessary  consequence,  in  such  a  case,  of  bringing  the  words  of  the  will  into  con- 
tact with  the  circumstances  to  which  they  refer,  must  be  to  determine  the  identity  of 
the  person  intended.  No  principle  or  rule  of  law  would,  it  is  conceived,  preclude  a 
court  from  acting  upon  the  evidence  of  facts  by  which  the  meaning  of  an  apparently 
ambiguous  will  would,  in  such  a  case,  be  reiluced  to  a  certainty.  It  is  the  form  of 
expression  only,  and  not  the  intention,  which  is  ambiguous.  It  would  be  quite  another 
question  if  A.  had  more  sons  than  one,  or  if  her  husband  were  living."  —  Wigran^ 
Extr.  Ev.  s.  79. 

Lord  Bacon's  distinction  is  often  oddly  miseonceived.  In  Holman  «.  Whitaker, 
119  N.  C.  113,  where  the  plaintiff  sought  to  reoover  personal  property  claimed  under 
a  mortgage,  the  court,  after  stating  that  the  description  in  the  mortgage  is  a  one- 
horse  wagon,  and  the  defendant  had  four  such  wagons^  remarked,  in  sustaining  an 
exception  of  the  defendant :  **  The  ambiguity  is  patent,  and  parol  testimony  to  explain 
it  is  inadmissible." 

As  to  the  doctrine  of  election,  see  Bichardaon  v.  WatMn,  4  B.  A  Ad,  787 
(1888).  —  Ed. 

^  And  so  1  Jarm.  Wills,  •lOO.  ^£o. 
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thinking  about  *  evidence,*  in  onr  aenae  of  the  word.  He  is  ezpresring  a  doctrine  about 
giving  effect  and  operation  to  intention  as  dtBcriminated  from  the  writing  itself.  This 
cannot  be  done,  he  says,  when  it  is  unexpressed  :  it  can  be  done  when  it  is  adequately 
expressed,  and  at  the  same  time  expressed  in  an  equivocal  form,  and  only  then.,  This 
conception,  as  I  said  before,  is  not  that  of  using  it  evidentially,  —  all  that  sort  of  thing 
is  more  modem ;  it  is  the  conception  of  letting  the  mere  thought  and  purpose  of  the 
writer  have  an  operation,  by  their  own  force,  to  cure  and  put  life  into  an  uncertain 
document,  a  thing  never  to  be  done,  he  means,  when  the  uncertainty  is  in  the  very  tex* 
ture  of  the  document  itself;  only  to  be  done  when  the  ambiguity  is  latent,  and  even 
then,  oi^y  when  it  has  the  character  of  equivocation. 

"  Two  more  things  should  be  noticed :  (1)  What  Bacon  means  by  averment,  an  ex- 
pression which  generally  and  properly  relates  to  pleading,  may  be  seen  by  turning  to 
the  second  paragraph  of  his  Maxim  6,  and  recalling  the  ancient  doctrine  which  survives 
and  is  familuir  to  us  to-day,  that  a  sheriff's  return  of  having  served  a  writ  is  conclu- 
sive. Bacon  says :  '  As  if  the  Sheriffe  make  a  false  returne  that  I  am  summoned, 
whereby  I  lose  my  land ;  yet,  because  of  the  inconvenience  of  drawing  all  things  to 
incertainty  and  delay,  if  the  Sheriffe's  returne  should  not  bee  credited,  I  am  excluded 
of  my  averment  against  it,  and  am  put  to  mine  action  of  deceit  against  the  Sheriffe  and 
Summoners.'  The  conception  is  not  that  of  excluding  a  certain  soH  of  evidence, 
but  of  excluding  a  certain  ground  of  defence.  (2)  The  second  thing  is  an  emphatic 
repetition  and  reminder  that  Bacon's  maxim  cannot  be  read  alone  ;  it  must  be  illus- 
trated by  his  commentary.  For  near  the  end  of  his  preface  to  the  '  Maxims '  —  that 
admirable  bit  of  discourse  which  begins  with  the  famous  remark,  '  I  hold  every  man  a 
debtor  to  his  profession,'  etc  —  Bacon  has  warned  all  who  resort  to  his  maxims  in  the 
clearest  manner  against  this  common  and  almost  universal  error  in  the  use  of  them  : 
*  Lastly,'  he  says,  '  there  is  one  point  above  all  the  rest  I  accompt  the  most  raateriale 
for  making  these  reasons  indeed  profitable  and  instructing,  which  is,  that  they  bee  not 
set  downe  alone,  like  short  darke  Oracles,  which  every  man  will  be  content  still  to 
allow  to  bee  true,  but  in  the  meane  time  they  give  little  light  or  direction ;  but  I  have 
attended  them  (a  matter  not  practised,  no  not  in  the  civill  law  to  any  purpose ;  and  for 
want  whereof  indeed  the  rules  are  but  as  proverbs,  and  many  times  plaiue  fallacies), 
with  a  cleere  and  perspicuous  exposition,  breaking  them  into  cases,  and  opening  them 
with  distinctions,  and  sometimes  shewing  the  reasons  above  whereupon  they  dei)end, 
and  the  affinity  they  have  with  other  rules.*  *'  —  8  Harvard  Law  Rev.  832. 

Edward  Altham's  Case,  8  Co.  p.  155  (C.  P.  1610).  —  [An  action  of  dower  by  T. 
Lawrence  and  wife  against  Edward  Altham  and  wife,  claiming  on  the  ground  that  the 
female  plaintiff  was  the  widow  of  T.  Nash,  deceased,  an  ancestor  of  the  female  tenant. 
The  tenants  pleaded  a  release  of  dower  by  the  female  plaintiff  when  a  widow.  The 
demandants  replied  that  the  release  was  limited  to  lands  in  W.  and  did  not  cover 
those  in  question  ;  and  they  set  forth  an  agreement,  before  the  release,  between  the 
widow  and  the  heir  of  Nash,  that  she  would  make  a  release  of  a  part  of  the  estate,  situ- 
ated in  W.  Demurrer.]  .  .  .  For  the  second  point  of  the  case  it  was  resolved,  that  the 
said  foreign  or  collateral  averment  out  of  the  said  deed  was  not  of  any  force  or  effect  in 
law  ;  for  every  deed  consists  upon  two  parts,  scil,  matter  of  fact,  and  upon  the  con- 
straction  in  law.  Matter  of  fact  is  to  be  averred  by  the  party,  and  triable  by  the  jurors  : 
the  other,  being  matter  in  law,  is  to  be  discussed  by  the  judges  of  the  law,  and  quem^ 
admodum  ad  quceaUonem  /acti  non  respondent  judiees ;  ita  ad  quaestumem  juri$  non 
respondent  juratares.  And  therefore  if  A.  levies  a  fine  to  William  his  son,  to  have  and 
to  hold  to  him  and  his  heirs,  upon  this  fine  the  judge  cannot  make  question  for  any 
matter  of  law ;  but  now  the  party  comes  and  avers  matter  in  fact ;  and  saith,  that  A. 
had  two  sons  named  William,  an  elder,  and  a  younger,  and  his  intent  was  to  levy  the 
fine  to  William  the  younger ;  thii  averment  out  of  the  fine  is  good  of  this  matter  of 
fact  which  well  stands  with  the  words  of  the  fine,  and  shall  be  tried  by  the  country  ; 
and  therewith  agrees  47  £.  8,  16  b.  But  if  a  man  by  deed  gives  goods  to  one  of  the 
sons  of  I.  S.  who  has  divers  sons,  here  he  shall  not  aver  which  son  he  intended ;  for 
by  judgment  in  law  upon  this  deed^  this  gift  is  void  for  the  uncertainty,  which  cannol 
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be  supplied  by  aTerment.  Fide  HE.  4,  2a.  Soifa  man  levim  a  fine  of  the  manor 
of  Soure,  or  of  the  manor  of  Dirtleby,  to  two  et  hcaredib\  and  In  truth  there  is  the 
manor  of  North  Soure  and  South  Soure  or  Qreat  Dirtleby  and  Little  Dirtleby^  in  this 
case  issue  may  be  taken  dehan,  which  manor  the  oonuaor  intended  to  pass,  for  that  is 
matter  of  fact  not  apparent  in  the  fine,  whereof  the  judge  cannot  take  conusance  :  but 
it  stands  well  with  the  fioe,  and  shall  be  tried  by  the  jury,  and  therewith  agree  12  H. 
7,  7 ;  26  H.  8,  6  a  ;  19  E.  2,  Grants  93 ;  but  where  the  words  are  in  the  limitation  of 
the  estate  to  two  et  h43Bredibu$,  that  is  apparent  in  the  fine,  and  by  judgment  of  law 
th<>9e  words  et  hceredibue  are  uncertain  and  void,  as  it  is  ac^udged  in  22  H.  6, 15  b. 
Vide  19  H.  6,  73  b ;  20  H.  6,  35  b,  86  ;  22  S.  4,  6,  (16)  b,  and  no  averment  dehon 
can  make  that  good,  which  upon  consideration  of  the  deed  is  apparent  to  be  void.  So 
if  a  man  makes  a  feoffment  to  one  and  his  heirs,  no  averment  can  be  taken  that  the  in« 
tent  of  the  parties  was,  that  the  feoffee  should  have  but  an  estate  to  him  and  the  heirs 
of  his  body,  for  such  avennent  would  be  against  the  judgment  of  the  law,  which  ap- 
pears to  the  judges  upon  the  view  of  the  deed  ;  so  in  the  case  at  bar,  if  the  general 
word  (demanda)  had  in  law,  by  the  judgment  of  the  judges,  upon  the  oousideration 
of  the  whole  deed  of  release,  barred  her  of  her  dower,  no  foreign  or  collateral  averment 
dehors  could  qualify  or  abridge  the  force  and  operation  of  the  said  word,  but  it  ought 
to  be  qualified  by  apt  words  contained  in  the  deed  itself,  as  in  this  case  it  was.  And 
afterwards  judgment  was  given  for  the  demandant  [The  demandants  recovered  on 
the  ground  that  the  language  of  the  release  itself  was  limited  to  the  land  in  W.] 
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It  seems  to  have  been  agreed  as  a  general  rule,  even  before  the  Statute  of  Frauds 
and  Peijuries,  that  no  parol  evidence  could  be  admitted  to  control  what  appeared  on 
the  face  of  ^  a  deed  or  will,  not  only  from  the  danger  of  perjury,  but  from  a*  presump- 
tion, that  whatever  the  parties  at  iJiat  time  had  in  contemplation  was  all  reduced  into 
writing.  • 

"  But  this  rule  has  received  a  relaxation,  especially  in  the  courts  of  equity,  whero 
a  distinction  has  been  taken  lietween  evidence,  that  may  be  offered  to  a  juiy,  and  to  in- 
form the  conscience  of  the  court,  viz.,  that  in  the  first  case  no  such  evidence  should  be 
admitted,  because  the  jury  might  be  inveigled  thereby  ;  but  that  in  the  second  it  could 
do  no  hurt,  because  the  court  were  judges  of  the  whole  matter,  and  could  distinguish 
what  weight  and  stress  ought  to  be  laid  on  such  evidence.^ 

"  Also  to  ascertain  a  fact,  parol  evidence  hath  been  admitted  to  explain  the  intent  of 
the  testator ;  as  where  the  testator  had  two  sons  both  named  John,  and  he  devised  lands 
to  his  son  John  ;  here  parol  evidence  was  admitted,  to  show  which  of  his  sons  he  meant ; 
and  it  being  proved,  that  one  of  his  sons  of  that  name  had  been  absent  several  yean 
beyond  sea,  and  that  the  testator  apprehended  that  he  was  dead,  the  devise  was  held 
good,  and  that  the  other  should  take ;  for  without  such  evidence  the  will  most  be 
void.* 

"  It  has  been  held,  that  if  A.  purchases  lands  in  the  name  of  B.  that  A.  may  be  ad- 
mitted to  prove  that  he  paid  the  purchase-money,  and  so  make  it  a  resulting  trust,  or 
trust  by  implication  of  law  for  himself.*  .  .  . 

**  Also  to  oust  an  implication,  and  rebut  an  equity,  parol  evidence  has  been  admitted 
to  explain  the  intention  of  the  testator ;  as  where  a  man  devises  particular  legacies  to 
his  executors,  and  makes  no  disposition  of  the  surplus  of  his  estate ;  in  this  case,  ac- 
cording to  the  notions  of  the  courts  of  equity,  the  executors  shall  be  only  trustees  for 

^  As  to  records  it  seems  a  general  rule,  that  nothing  can  be  admitted,  though  sworn 
by  witnesses  of  the  best  credit,  that  contradicts  them  ;  for  being  things  of  the  greatest 
credit,  they  can  only  be  questioned  by  matters  of  equal  notoriety  with  themselves. 
1  Rol.  Abr.  757. 

a  Vide  1  Vem.  869. 

*  5  Co.  68,  a,  5;  8  Go.  155a;  Kelw.  49. 
«  2  Vem.  98,  337,  625. 

*  5  Co.  68,  Lord  Cheyney's  Case. 

*  1  Vem.  866. 
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the  next  of  kin  ;  but  to  rebnt  this  equity,  which  ariaes  by  implication  only,  the  ezeea* 
tors  have  been  allowed  to  prove  by  parol  evidence  that  the  testator  designed  them  the 
Burplns.^  .  .  . 

**  But  notwithstanding  these  oases,  the  courts  have  been  very  unwilling  to  admit  of 
parol  evidence  in  relation  to  anything  that  appears  on  the  lace  of  a  will ;  and  it  is  cer- 
tain that  too  much  caution  cannot  well  be  used  in  this  particular,  especially  when  it  is 
considered  that  the  Statute  of  Frauds  and  Perjuries,  which  was  made  to  prevent  peijury, 
contrariety  of  evidence,  and  uncertainty,  binds  the  courts  of  equity  as  well  as  the 
common  law  courts  ;  as  also  that  little  regard  ought  in  many  cases  to  be  had  to  the 
expressions  of  the  testator,  either  before  or  after  the  making  his  will,  because  possibly 
these  expressions  might  be  used  by  him,  on  purpose  to  control  or  diaguise  what  he  was 
doing,  or  to  keep  the  iamily  quiet,  or  for  other  secret  motives  and  inducements  which 
cannot  after  his  death  be  found  nut."*  ...  2  Bacon* $  Abr,  (1st  ed.  1736)  809. 

Batlzs  v.  Atty.  Oen.,  8  Atk.  239  (1741).  Two  hundred  pounds  were  given  under 
the  will  of  Mr.  Churoh  to  the  ward  of  Bread  Street,  according  to  Mr.  — —  his  will. 
The  bill  brought  by  the  alderman  and  principal  inhabitants  of  the  ward,  to  have  the 
directions  of  the  court  for  the  application  of  this  charity,  and  the  Attorney-General 
was  made  a  defendant.  Lord  Chancellor.  There  are  instances  where  this  court  had 
admitted  parol  evidence  to  ascertain  the  person  intended  by  the  testator,  —  where  he 
has  been  mentioned  only  by  a  nickname,  or  where  there  have  been  two  persons  who 
have  had  the  same  Christian  and  surname  ;  but  I  do  not  remember  any  case  where  the 
court  has  gone  so  far  as  to  allow  )«rol  evidence  of  the  intention  of  a  testator,  where 
there  is  only  a  blank,  and  therefore  would  not  permit  it  to  be  read.  .  .  .* 

The  fifth  general  rule  is,  Ainhiguitcts  verhorum  latens  veriJUaHone  suppUtur,  nam 
quod  ex  facto  oritur  ambiguum  verificatione  facti  tollUur.  Therefore,  where  the  testa- 
trix devised  her  estate  to  her  cousin  John  Cheere,  there  being  both  father  and  son  of 
that  name,  parol  evidence  was  admitted  to  prove  that  the  son  was  the  person  meant ; 
for  the  heir's  objection  arose  from  parol  evidence,  and  therefore  parol  evidence  ought 
to  be  admitted  to  answer  it.^  So  if  a  man,  having  two  manora,  called  Dale,  levies  a 
fine  of  the  manor  of  Dale,  circumstances  may  be  given  in  evidence  to  prove  which 
manor  he  intended,  for  this  is  not  to  contradict  the  record,  but  to  support  it.*  Lord 
Bacon  in  his  reading  upon  this  maxim  *  distinguishes  ambiguity  into  patens  and  ItUens, 
and  saith  that  latem  is  that  which  seems  certain  and  without  ambiguity,  for  anything 
that  appean  upon  the  deed  or  instrument ;  but  there  is  some  collateral  matter  out  of 
the  deed  that  breeds  the  ambiguity ;  but  ambiguitaa  paten*,  that  is,  that  which  ap- 
pean to  be  ambiguous  upon  the  deed  or  instrument,  is  never  holpen  by  averment ;  for 
that  were  in  effect  to  make  that  pass  without  deed,  which  the  law  appoints  shall  not 

1  To  this  purpose  are  the  cases  in  Veru.  478,  Foster  and  Mont ;  1  Chan.  Ca.  19  b, 
Crompton  and  North  ;  2  Vem.  99,  Pring  and  Pring;  2  Yem.  648,  Lady  Granville  and 
Duchess  of  Beaufort ;  2  Vem.  736,  Batchelor  and  Searl,  and  several  other  cases,  which 
vide  in  Abr.  Eq.  230  and  243.     [As  to  this  subject  see  exipra,  900  n.  —  Ed.] 

s  Vide  2  Yem.  98,  337,  625,  and  1  Salk.  234,  where  in  the  case  of  Cole  and  Raw- 
Hnson,  it  is  laid  down  by  my  Lord  Chief  Justice  Holt,  that  the  testator's  intent  must 
be  collected  from  the  words  of  the  will,  and  not  from  his  circumstances,  or  any  mattere 
dehorSf  and  that  to  travel  into  the  affaire  of  the  testator  would  render  property  pre^ 
carious,  and  introduce  uncertainty  and  confusion  in  the  law  itself. 

•  And  so  Hunt  v.  Hort,  8  Pr.  Ch.  311  (1790),  where  the  will  ran  :  "  My  other  pic- 
tures to  become  the  property  of  Lady  ,"  and  the  Lord  Chancellor  Thurlow 
''  upon  consideration  .  .  .  add  he  could  not  supply  a  blank  by  parol  evidence  ;  and 
that,  where  there  is  only  a  title  given,  it  is  the  same  as  if  it  was  a  total  blank."  —  £sw 

«  Jones  and  Newman,  Tr.  24  G.  2  ;  [past^  1033] ;  Cheyney's  Case,  5  Co.,  S.  P. 

»  2  R.  A."  676. 

•Maxim 
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pass  but  by  deed  ;  therefore,  where  the  devisee's  name  is  totally  omitted,  parol  evi- 
dence cannot  be  admitted  to  show  who  was  meant ;  and  as  parol  evidence  will  not  be 
admitted  to  explain  an  ambigoity  which  is  patent,  much  less  will  it  be  admitted  to 
alter  the  apparent  meaning  of  the  will ;  ^  therefore,  when  a  man  gave  two  thousand 
pounds  to  his  brother  John,  and  in  case  of  his  death,  to  his  wife.  Lord  Chief  Justice 
Lee  would  not  suffer  proof  to  be  given  that  the  testator  meant  his  brother  should  have 
it  only  during  life.^  But  where  A.  devised  four  hundred  pounds  to  his  wife,  and  made 
her  executrix,  without  disposing  of  the  surplus ;  Lord  Chancellor  admitted  ^larol  evi- 
dence to  show  the  testator  meant  his  wife  should  have  it,  for  there  was  no  ambiguity 
in  the  will,  nor  was  it  to  alter  the  apparent  intent  of  the  testator,  for  by  law  she  iras 
entitled  to  the  surplus  as  executrix,  therefore  the  evidenoe  was  admitted  only  to  rebut 
the  equity.*  But,  in  Brown  and  Selwin,  in  Dom.  Proc.  1784,  the  testator  having  ex- 
pressly devised  the  residue  of  his  personal  estate  to  his  executors,  one  of  whom  owed 
him  money  upon  bond,  parol  evidence  was  refused  to  be  admitted,  to  prove  the  testator 
meant  to  extinguish  the  bond  debt  by  making  the  obligor  executor ;  for  that  would 
have  been  to  have  altered  the  apparent  intent,  and  not  simply  to  have  rebutted  an 
equity.  —  Theory  of  Evidence  (1761).* 


Kell  V.  Charmer,  23  Beav.  195  (1856).  The  testator,  John  George 
Fearn,  by  his  will  expressed  himself  as  follows :  ^^  I  give  and  bequeath 
to  my  son  William  the  sum  of  i.  z.  x.  To  my  son  Robert  Charles  tlie 
sum  of  o.  X.  x.^*'  etc.  The  letters  t.  x.  x.  and  o.  x.  x,  were  written  in 
pencil  in  the  original  will,  but  were  included  in  the  probate. 

The  testator,  in  his  lifetime,  had  carried  on  the  business  of  a  jeweller, 
and  in  the  course  of  his  business  used  certain  private  marks  or  symbols 
to  denote  prices  or  sums  of  monej*,  and  according  to  such  system  the 
letters  t.  x.  x.  and  o.  x.  x.  represented  the  sums  of  £100  and  £200 
respectively.  The  point  was^  whether  extrinsic  evidenoe  was  admis- 
sible to  show  the  meaning  of  the  letters  t.  x.  x.  and  o.  x,  x. 

Mr,  lAoyd  and  Mr.  BaggaUay,^  for  the  plaintiff. 

Mr,  Palmer  and  Mr,  Shapter,  for  the  defendants.  Goblet  v. 
JBeechey^  3  Sim.  24 ;  2  Russ.  &  Myl.  624 ;  and  stated  in  Wigram  on 
Discovery,  2d  ed.  App.  p.  185;  Clayton  v.  Nugent^  13  Mee.  &  W. 
200;  East  v.  Twyford^  9  Hare,  713,  and  4  H.  of  L.  Cas.  517;  and 
see  Shore  v.  Wilson^  9  CI.  &  Fin.  355,  555. 

The  Master  of  the  Rolls  held  that  extrinsic  evidence  was 
admissible.* 

^  Ballis  and  Church  v.  Attorney-General,  29  Jan.  1741,  per  Hardwicke,  Cane. 

*  Lowfield  and  Stoneham,  December,  1746,  at  G.-HalL 

*  Lake  and  Lake,  Nov.  8,  1761. 

*  This  anonymous  work  is  in  substance  Part  VI.  of  the  anonymous  early  edition 
(1767)  of  what  afterwards  appeared  as  Buller's  Nisi  Prius  {aTnU^  407  n.)  ;  it  is  found 
also  in  all  subsequent  editions.  Gilbert  has  nothing  of  Bacon's  maxim  about  ambi- 
guity. The  passage  above  quoted  is  the  earliest  citation  of  it  which  is  known  to  the 
present  editor.  This  use  and  exposition  of  it  in  Buller's  Nisi  Prius  must  have  given  it 
a  great  currency.  —  Ed. 

^  "Ciphers  play  an  Important  part  in  business  affairs,  and  we  see  no  reason  why 
they  are  not  as  proper  subjects  for  translation  as  foreign  languages."  -—  Per  Hooker,  J., 
for  the  court,  in  Garland  ».  West  Un.  Tel.  Co.,  76  N.  W.  R.  762,  764  (Mich.  1898), 
in  allowing  the  plaintiff  to  show  that  a  telegram  to  "buy  three  May"  meant  "buy 
three  thousand  bushels  of  wheat  for  May  delivery/'    Compare  eupra,  886.  —  £d. 
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In  Maurin  t;.  Lton,  69  Minn.  257  (1897),  Mitchell,  J.,  for  tho  court, 
said :  ^'  Defendant's  counterclaim  is  founded  on  an  alleged  purchase  of 
5,000  bushels  of  wheat  by  the  plaintiffs  from  the  defendant's  testate, 
Tileston.  The  principal  points  urged  by  the  plaintiffs  are  (1)  that 
there  was  no  sufficient  memorandum  of  the  contract  of  purchase  to 
take  the  case  out  of  the  Statute  of  Frauds,  and  that  parol  evidence 
was  improperly  admitted  to  explain  the  terms  of  the  written  memo- 
randum. •  •  .  The  written  memorandum  was  in  the  words  and  figures 
following:  'St.  Cloud.  7-69-6.  Sold  Maurin  Bros.  Cold  Springs. 
5000,  l'^  July  Del.  99  c.  Duluth.  [Signed]  Geo.  Tileston  &  Co. 
Maurin*  Bros.' 

''  Both  parties  were  engaged  in  bnying  and  selling  grain,  and  were 
presumably  acquainted  with  technical  terms  of  the  trade.  The  ref- 
eree who  tried  the  cause  admitted,  over  the  objection  and  exception 
of  the  plaintiffs,  parol  evidence  that  in  the  trade,  among  buyers 
and  sellers  of  wheat,  the  character  '  1^ '  was  used  to  indicate  the 
grade  of  the  wheat,  and  meant,  '  Grade  No.  1  Northern  wheat ;  * 
also,  that  'July  Del'  meant  July  delivery  (that  is,  that  the  wheat 
was  to  be  delivered  during  July) ;  that  '  99  c.  Duluth  '  indicated  the 
price  per  bushel  and  the  place  of  deliver}^  and  meant  that  the  price 
was  99  cents  per  bushel,  and  the  place  of  delivery  Duluth;  that 
these  were  the  meanings  of  the  characters  and  terms  used  in  the 
memorandum,  as  understood  by  the  usages  and  customs  of  the  trade 
among  wheat  men. 

''  This  evidence  was  competent,  under  tho  rule  which  admits  parol  \ 
evidence  to  show  that  abbroiations,  and  apparently  ambiguous  1 
statements  of  description,  price,  eta,  have  a  recognized  meaning  - 
in  the  trade,  and  hence  are  a  sufficient  statement  of  the  terms  of 
the  contract.  This  is  the  rule  as  to  various  abbreviations  and  ap- 
parent ambiguities  of  this  nature  in  brief  notes  of  mercantile  contracts 
which  are  often  composed,  to  u^e  the  language  of  Parke,  B.,  in 
Marshall  v.  Lynn^  6  Mees.  &  W.  109,  118,  in  'a  sort  of  mercantile 
shorthand,  made  up  of  few  and  short  expressions,  which  generally 
express  the  fbll  meaning  and  intention  of  the  parties.'  Browne,  St. 
Frauds,  §  380.  See,  also.  Paine  v.  Smith,  83  Minn.  495,  24  N.  W. 
305;  OUon  v.  Sharpless,  53  Minn.  91,  55  N.  W.  125;  Merchant  v. 
BbweUj  53  Minn.  295,  55  N.  W.  181.  The  parol  evidence  admitted 
in  this  case  neither  varied  nor  added  to  the  written  memorandum,  but 
merely  translated  it  from  the  language  of  the  trade  into  the  ordinary 
language  of  people  generally.  The  memorandum,  as  thus  translated, 
fulfilled  all  the  requirements  of  the  Statute  of  Frauds." 
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Shore  v.  Wilson,  9  CI.  &  F.  555  (1842).  In  answering  certain 
questions  pat  to  the  judges  by  the  Lords,  Babon  Pabke  said :  I  ap- 
prehend that  tliere  are  two  descriptions  of  evidence  (the  only  two  which 
bear  upon  the  subject  of  the  present  inquir}),  and  which  are  clearly  ad- 
missible in  every  case  for  the  purpose  of  enabling  a  court  to  constnie 
anj'  written  instrument,  and  to  apply  it  practically.  In  the  first  place, 
there  is  no  doubt  that  not  only  where  the  language  of  the  instrument 
is  such  as  the  court  does  not  understand,  it  is  competent  to  receive 
evidence  of  the  proper  meaning  of  that  language,  as  when  it  is  written 
in  a  foreign  tongue ;  but  it  is  also  competent,  where  technical  words  or 
peculiar  terms,  or  indeed  any  expressions  are  used,  which  at  the  time 
the  instrument  was  written  had  acquired  an  appropriate  meaning,  either 
generally  or  by  local  usage,  or  amongst  particular  classes.  .  .  .  This 
description  of  evidence  is  admissible,  in  order  to  enable  the  oourt  to 
undei*stand  the  meaning  of  the  words  contained  in  the  instrument 
itself,  by  themselves,  and  without  reference  to  the  extrinsic  facts  on 
which  the  instrument  is  intended  to  operate. 

For  the  purpose  of  applying  the  instrument  to  the  facts,  and  deter- 
mining what  passes  by  it,  and  who  take  an  interest  under  it,  a  second 
description  of  evidence  is  admissible;  viz.,  every  material  fact  that 
will  enable  the  court  to  identify  the  person  or  thing  mentioned  in  the 
instrument,  and  to  place  the  court,  whose  province  it  is  to  declare  the 
meaning  of  the  words  of  the  instrument,  as  near  as  may  be  in  the  situ- 
ation of  the  parties  to  it.  The  authorities  for  this  position  are  also 
numerous ;  they  are  referred  to  in  Vice-Chancellor  Wigram's  excellent 
^*  Treatise  on  the  Admission  of  Extrinsic  Evidence,"  under  the  fifth 
proposition  (p.  53, 3d  ed.). 

From  the  context  of  the  instrument,  and  from  these  two  descriptions 
of  evidence,  with  such  circumstances  as  bj'  law  the  oourt,  without  evi- 
dence, may  of  itself  notice,  it  is  its  duty  to  construe  and  appl}-  the 
words  of  that  instrument;  and  no  extrinsic  evidence  of  the  intention 
of  the  party  to  the  deed,  from  his  declarations,  whether  at  the  time  of 
his  executing  the  instrument,  or  before  or  after  that  time,  is  admis- 
sible ;  ^  the  duty  of  the  court  being  to  declare  the  meaning  of  what  is 
written  in  the  instrument,  not  of  what  was  intended  to  have  been 
written.  The  exce[)ted  cases  in  which  such  evidence  is  admissible, 
if,  indeed,  there  bo  more  than  one  excepted  case  (that  is,  where  there 
are  two  subjects,  or  two  objects,  both  described  in  the  instrument,  and 
each  equally  agreeing  with  it),  having  no  bearing  whatever  on  the 
present  question.* 

1  The  fonn  of  this  expression  is  to  be  noticed,  "  no  extrinsic  evidence  of  the  inten- 
tion of  the  party  .  .  .  /rom  his  deelarcUions,"  —  intimating  an  important  distinction 
often  overlooked,  and  suggesting  Wigram's  meaning  when  he  uses  the  phrase  "evi- 
dence to  prove  intention,"  supra,  917  n. ;  Prel.  Treat.  Evid.  Hi,  479-482.  — £»• 

'  See  Jackson  v.  Alsop,  67  Conn.  249.  —  £s. 
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REED  V.  INSURANCE  COMPANY. 
SuPREUE  Court  of  the  United  States.     1877. 

[IiqHnied95  U.  S.  23.] 

Appeal  from  the  Circuit  Coui*t  of  the  United  States  for  the  District 
of  Maryland. 

The  circumstances  of  this  case,  as  gathered  from  the  pleadings  and 
evidence,  particular!}'  the  agreed  statement  made  by  the  parties  them- 
selves, are  substantial]}*  as  follows :  — 

In  November,  1867,  the  libellant,  Samuel  G.  Reed,  of  Boston,  was 
owner  of  the  ship  *^  Minnehaha,''  then  lying  at  Honolulu,  in  the  Sand- 
wich Islands,  and  about  to  sail  from  that  place  in  ballast  via  Bakei*'s 
Island,  with  the  intention  of  there  taking  in  a  cargo  of  guano,  to  a  poit 
of  discharge  in  the  United  States.  Baker's  Island  is  a  small  rocky 
island  in  mid-ocean,  nearly  under  the  equator,  and  about  two  thousand 
miles  southwesterly  A*om  the  Sandwich  Islands,  having  no  harbor  or 
anchorage,  and  only  frequented  for  its  guano.  When  ships  arrive 
there,  they  are  moored  in  the  open  sea,  in  an  exposed  and  perilous 
position.  The  mooring  is  effected  by  means  of  a  heavy  stationary 
anchor,  weighing  five  thousand  six  hundred  pounds,  fastened  to  a  coral 
reef  in  about  one  hundred  fathoms  of  water,  to  which  anchor  a  large 
buo}'  is  attached  by  a  heavy  pendant  chain.  This  chain  is  braced  b}" 
two  other  chains,  each  over  a  thousand  feet  long,  attached  to  anchors 
fastened  to  another  coral  reef  nearer  to  the  island.  By  still  another 
chain  the  ship  is  moored  to  the  first-mentioned  pendant  chain  as  long 
as  she  remains  at  the  island ;  and  her  cargo  is  sent  aboard  from  the 
island  in  small  boats.  The  place  is  subject  to  strong  currents  and 
heavy  gales,  and  vessels  are,  in  consequence  of  the  weather,  f^quently 
obliged  to  put  to  sea  while  loading. 

On  the  6th  of  January,  1868,  the  libellant,  through  a  firm  of  insur- 
ance brokers  in  New  York,  made  application  by  mail  to  the  Merchants' 
Mutual  Insurance  Company  of  Baltimore  for  insurance  on  the  said  ship 
**  Minnehaha,"  in  the  following  terms :  — 

^'  Application  for  insurance  is  hereby  made  b}*  Johnson  &  Higgins, 
as  agents,  in  the  name  of  Samuel  6.  Reed,  account  of  whom  it  may 
concern.  Loss,  if  any,  payable  to  them  or  order.  For  [$5,000,  at 
seven  per  cent  net]  on  ship  ^  Minnehaha,'  valued  at  $60,000,  at  and 
from  Honolulu,  via  Baker^s  Island,  to  a  port  of  discharge  in  the 
United  States  not  east  of  Boston,  with  liberty  to  use  Hampton  Roads 
for  orders ;  the  risk  to  be  suspended  while  vessel  is  at  Baker's  Island 
loading." 

This  application  was  enclosed  in  the  following  letter :  — 
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Office  of  Johnsok  ft  Hiooins,  ftc., 
87  Wall  Street,  New  York, 

Jan.  6,  1868. 

George  R.  Coalb,  Esq.,  Secretary: 

Dear  Sir,  —  Enclosed  please  find  two  applications  for  Samuel  G. 
Reed :  viz.,  one  on  the  ^^  Minnehaha"  (our  companies  here  are  averse 
to  Baker's  Island  risks,  and  for  that  reason  the  owners  suspend  the 
risk  while  at  Baker's  Island  loading.  The  Atlantic  have  taken  a  large 
line  on  vessel  and  freight  at  seven  per  cent,  with  scrip) ;  also,  one  on 
the  '^  Guiding  Star/'  now  loading  under  inspection  of  Captains  Ellis 
and  Story,  for  underwriters.  Please  let  us  know  how  much  your  com- 
panies will  take  on  each,  and  the  lowest  respective  rates.  Should  like 
to  hear  by  telegraph. 

Yours  respectfully, 

Johnson  &  Higgins, 
Per  TooKER. 

In  pursuance  of  this  application,  the  company  issued  the  policy  on 
which  the  present  suit  is  brought,  the  operative  clause  of  which  is  in 
these  words :  — 

**  The  Merchants'  Mutual  Insurance  Company  of  Baltimore  have  in- 
sured, and  do  hereby  insure,  agreeably  to  order,  Samuel  G.  Reed,  for 
account  of  whom  it  may  concern,  lost  or  not  lost,  at  and  from  Hono- 
lulu, via  Baker's  Island,  to  a  port  of  discharge  in  the  United  States 
not  east  of  Boston,  with  liberty  to  use  Hampton  Roads  for  orders,  the 
risk  to  be  suspended  while  vessel  is  at  Baker's  Island  joadijQg,  95,000, 
upon  the  body,  tackle,  i&c.,  of  the  good  ship  *  Minnehaha.' " 

The  ship  sailed  in  ballast  fh)m  Honolulu  the  7th  of  November,  1867, 
and  arrived  near  Baker's  Island  on  the  afternoon  of  the  twentieth  day 
of  that  month.  She  came  to  her  mooring  near  the  island  in  safety ; 
shortly  after  which  a  hcav}-  gale  and  heavy  surf  arose,  and  continued 
with  violence  until  the  Sd  of  December,  when  the  ship  parted  her  moor- 
ings, and  was  totally  wrecked  and  lost.  At  no  time  after  her  arrival  at 
that  island  was  it  possible  to  discharge  ballast  or  receive  cargo,  or  com- 
mence the  process  of  loading,  or  even  the  preparation  for  loading. 

Proof  of  loss  and  of  interest  and  adjustment  was  duly  presented  to 
the  company,  and  payment  demanded  therefor  and  refused. 

On  May  20,  1872,  Reed  exhibited  his  libel  in  the  District  Court  of 
the  United  States  for  the  District  of  Maryland  against  said  company. 
Thatisourt  upon  hearing  dismissed  the  cause;  and  the  Circuit  Court 
'having  affirmed  the  decree,  the  libellant  brought  the  case  here. 

The  Statute  of  Limitations  in  force  in  Maryland  provides  as  follows : 
^'  ^^  All  actions  of  account,  actions  of  assumpsit  or  on  the  case,  actions 
of  debt  on  simple  contract,  or  for  rent  in  arrears,  detinue,  and  replevin, 
all  actions  for  trespass  for  injuries  to  real  or  personal  property,  shall  be 
commenced  or  sued  within  three  years  from  time  the  cause  of  action 
accrues." 
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Mr.  Frederick  E.  Brytxnt  and  Mr.  Charles  B.  Goodrich^  for  the 
appellant. 

Mr.  John  IF.  Thomas^  contra. 

Mr.  Justice  Bradley  delivered  the  opinion  of  the  Court. 

This  is  a  cause  of  contract,  civil  and  maritime,  commenced  by  a  libel 
in  personam  by  Samuel  G.  Reed,  the  appellant,  against  the  Merchants' 
Mutual  Insurance  Company  of  Baltimore,  the  appellee,  to  recover  $5,000, 
the  amount  insured  by  the  latter  on  the  ship  ^^  Minnehaha,"  belonging 
to  the  libellant  The  policy  was  dated  the  fourteenth  day  of  January, 
1868,  and  insured  said  ship  in  the  amount  named,  lost  or  not  lost,  at 
and  from  Honolulu,  via  Baker's  Island,  to  a  port  of  discharge  in  the 
United  States  not  east  of  Boston,  with  liberty  to  use  Hampton  Roads 
for  orders  ^^  the  risk  to  be  suspended  while  vessel  is  at  Baker's  Island 
loading.''  The  ship  was  lost  at  Baker's  Island,  where  she  had  gone  for 
the  purpose  of  loading,  on  the  third  da}*  of  December,  1867.  The  de- 
fence was  that  the  loss  occurred  whilst  the  risk  was  suspended  under 
the  clause  above  quoted ;  also  laches  by  reason  of  the  delay  in  com- 
mencing suit,  being  more  than  four  years  after  the  cause  of  action 
accrued. 

This  case,  upon  the  merits,  depends  solely  upon  the  construction  to 
be  given  to  the  clause  in  the  polic}' before  referred  to,  namely,  ^^  the 
risk  to  be  suspended  while  vessel  is  at  Baker's  Island  loading ;  "  and 
turns  upon  the  point  wliether  the  clause  means,  while  the  vessel  is  at 
Baker's  Island  for  the  purpose  of  loading,  or  while  it  is  at  said  island 
actually  loading.  If  it  means  the  former,  the  company  is  not  liable ; 
if  the  latter,  it  is  liable. 

A  strictly  literal  construction  would  favor  the  latter  meaning.  But  a 
rigid  adherence  to  the  letter  often  leads  to  erroneous  results,  and  misin- 
terprets the  meaning  of  the  paities.  That  such  was  not  the  sense  in  which 
the  paities  in  this  case  used  the  words  in  question  is  manifest,  we  think, 
fVom  all  the  circumstances  of  the  case.  Although  a  written  agreement 
cannot  be  varied  (by  addition  or  subtraction)  by  pi*oof  of  the  circum- 
stances out  of  which  it  grew  and  which  surrounded  its  adoption,  yet 
such  circumstances  are  constantly  resorted  to  for  the  pu]*po6e  of  ascer- 
taining the  subject-matter  and  the  stand-point  of  the  parties  in  relation 
thereto.  Without  some  knowledge  derived  from  such  evidence,  it  would 
be  impossible  to  comprehend  the  meaning  of  an  instrument,  or  the  effect 
to  be  given  to  the  words  of  which  it  is  composed.  This  preliminary 
knowledge  is  as  indispensable  as  that  of  the  language  in  which  the 
instrument  is  written.  A  reference  to  the  actual  condition  of  things 
at  the  time,  as  they  appeared  to  the  parties  themselves,  is  often  neces- 
sary to  prevent  the  Court,  in  construing  their  language,  from  fallinj; 
into  mistakes  and  even  absurdities.  On  this  subject  Professor  Green- 
leftf  says:  ''The  writing,  it  is  true,  may  be  read  by  the  light  of  sur- 
rounding circumstances,  in  order  more  perfectly  to  understand  the 
intent  and  meaning  of  the  parties ;  but,  as  they  have  constituted  the 
writing  to  be  the  only  outward  and  visible  expression  of  their  meaning, 


934  BBED  V.  INSURANCE   COMPANY,  [CHAP.  IT. 

no  other  words  are  to  be  added  to  it,  or  substituted  in  its  stead.  The 
duty  of  the  courts  in  such  cases  is  to  ascertain,  not  what  the  parties 
may  have  secretl}'  intended,  as  contradistinguished  from  what  their 
words  express,  but  what  is  the  meaning  of  the  words  they  have  used." 
1  Greenl.  £vid.,  sect.  277.  Mr.  Taylor  uses  language  of  similar  pur- 
port. He  says ;  ^^  Whatever  be  the  nature  of  the  document  under  re- 
view, the  object  is  to  discover  the  intention  of  the  writer  as  evidenced 
by  the  woi*ds  he  has  used  ;  and,  in  order  to  do  this,  the  judge  must  put 
himself  in  the  writer's  place,  and  then  see  how  the  terms  of  the  instru- 
ment affect  the  property  or  subject-matter.  With  this  view,  extrinsic 
evidence  must  be  admissible  of  all  the  circumstances  surrounding  the 
author  of  the  instrument.''  Taylor,  Evid.,  sect.  1082.  Again  he  says: 
^^  It  may,  and  indeed  it  often  does,  happen,  that,  in  consequence  of  the 
surrounding  circumstances  being  proved  in  evidence,  the  courts  give  to 
the  instrument,  thus  relatively  considered,  an  interpretation  very  differ- 
ent from  what  it  would  have  received,  had  it  been  considered  in  the 
abstract.  But  this  is  only  Just  and  proper ;  since  the  effect  of  the  evi- 
dence is  not  to  vary  the  language  employed,  but  merely  to  explain  the 
sense  in  which  the  writer  understood  it."  Id.,  sect,  1085.  See  Thor- 
ington  v.  Smith,  8  Wall.  1,  and  remarks  of  Mr.  Justice  Strong  in 
Maryland  v.  Railroad  Company^  22  id.  105. 

The  principles  announced  in  these  quotations,  with  the  limitations 
and  cautions  with  which  they  are  accompanied,  seem  to  us  indisput- 
able ;  and,  availing  ourselves  of  the  light  of  the  surrounding  circum- 
stances in  this  case,  as  they  appeared,  or  must  be  supposed  to  have 
appeared,  to  the  parties  i&t  the  time  of  makiug  the  contract,  we  cannot 
doubt  that  the  meaning  of  the  words  which  are  presented  for  our  con- 
sideration is  that  the  risk  was  to  be  suspended  while  the  vessel  was  at 
Baker's  Island  for  the  purpose  of  loading,  whether  actually  engaged  in 
the  process  of  loading  or  not  Taking  this  clause  in  absolute  literality, 
the  risk  would  only  be  suspended  when  loading  was  actually*  going  on. 
It  would  revive  at  any  time  after  the  loading  was  commenced,  if  it  had 
to  bo  discontinued  b}*  stress  of  weather,  or  any  other  cause.  It  would 
even  revive  at  night,  when  the  men  were  not  at  work.  This  could  not 
have  been  the  intent  of  the  parties.  It  could  not  have  been  what  they 
meant  by  the  words/'  while  vessel  is  at  Baker's  Island  loading."  It 
was  the  place,  its  exposure,  its  unfavorable  moorage,  which  the  insur- 
ance companies  had  to  fear,  and  the  risk  of  which  they  desired  to  avoid. 
The  whole  reason  of  the  thing  and  the  object  in  view  point  to  the  intent 
of  protecting  themselves  whilst  the  vessel  was  in  that  exposed  place  for 
the  purpose  referred  to,  not  merely  to  protect  themselves  whilst  loading 
was  actually  going  on.  Her  visit  to  the  island  was  only  for  the  pur- 
pose of  loading ;  as  between  the  contracting  parties,  she  had  no  right 
to  be  there  for  any  other  purpose ;  and,  supposing  that  the}*  intended 
that  the  risk  should  be  suspended  whilst  she  was  there  for  that  purpose, 
it  would  not  he  an  unnatural  form  of  expression  to  say,  '^  the  risk  to  be 
BU'pended  while  vessel  is  at  Bakei*'s  Island  loading."    And  we  think 
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that  DO  violence  is  done  to  the  language  used,  to  give  it  the  sense  which 
all  the  circuoistances  of  the  case  indicate  that  it  must  have  had  iu  the 
minds  of  the  parties. 

If  we  are  right  in  this  construction  of  the  contract,  there  can  be  no 
uncertaint}'  as  to  its  effect  upon  the  liabilit}*  of  the  underwriters.  The 
loss  clearl}'  accrued  at  a  time  when,  by  the  terras  of  the  policy,  the 
risk  was  suspended.  The  ship  sailed  in  ballast  from  Honolulu  on  or 
alK>ut  the  7th  of  November,  1867,  and  arrived  at  Baker's  Island  on  the 
afternoon  of  the  twentieth  dav  of  November,  1867.  She  came  to  her 
mooring  in  safety,  and  her  sails  were  furled,  shortly  after  which  a  beav}'' 
gale  and  heavj*  surf  arose.  The  gale  and  surf  continued  with  violence 
until  the  3d  of  December,  1867,  when  the  ship  parted  her  moorings, 
and  was  totally  wrecked  and  lost  At  no  time  after  her  arrival  at 
Baker's  Island  was  it  possible  to  discharge  ballast  or  receive  cargo 
or  to  commence  the  process  of  loading.  The  violence  of  the  winds, 
current,  and  waves,  and  their  adverse  course  and  direction,  prevented 
the  ship  from  slipping  her  cables  and  getting  to  sea,  or  otherwise  escap- 
ing the  perils  that  surrounded  her. 

These  facts  are  indisputable;  and  they  show  that,  when  the  loss 
occurred,  the  vessel  was  at  Baker's  Island  for  the  purpose  of  loading. 
That  the  process  of  loading  had  not  actually  commenced  is  of  no  con- 
sequence. The  suspension  of  the  risk  commenced  as  soon  as  the  vessel 
arrived  at  the  island  and  was  safelj*  moored  in  her  proper  station  for 
loading. 

The  appellee,  as  a  further  defence,  set  up  laches  in  bringing  suit.  . .  . 
In  view  of  the  construction  which  we  have  given  to  the  contract  in  this 
case,  it  is  not  necessary  to  pass  upon  the  precise  question  now  raised 
by  the  appellee.  It  is  also  unnecessary  to  examine  other  questions 
which  were  mooted  on  the  argument.  Decree  affirmed. 


MYERS  V.  SARL  e^  al. 
Queen's  Bench.     1860* 

[Reported  3  E^.  ^  El.  306.) 

Action  to  recover  an  alleged  balance  due  from  defendants  to  plain- 
tiff on  a  building  contract. 

At  the  London  Sittings,  after  Trinity  Term,  1858,  the  case  was  re- 
ferred, by  consent  and  b}-  order  of  Nisi  Priua,  to  an  arbitrator,  who 
was  empowered  to  state  a  case  for  the  opinion  of  the  Court.  The  arbi- 
trator, on  6th  June,  18.60,  made  his  awani  in  favor  of  the  plaintiff  for 
a  certain  sum ;  subject  to  the  opinion  of  the  Court  on  the  following 
case:  — 

The  plaintiff  was  a  builder ;  and  by  a  deed  dated  18th  October,  1856, 
and  executed  bj'  him  and  the  defendants,  he  contracted  and  i^reed 
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with  the  defendants  to  erect  and  build  for  them  a  honse  and  premises 
for  the  sum  of  £8,697,  upon  the  terms  and  subject  to  the  stipulations 
and  conditions  contained  in  the  said  deed,  a  copy  of  which  was  annexed 
to,  and  was  to  be  considered  as  part  of,  the  case.  The  house  and  prem- 
ises were  built  by  the  plaintiff,  and  certain  extra  works  and  fittings 
were  done  and  provided  by  him  in  and  about  the  same ;  and  the  action 
was  brought  to  recover  the  sum  of  £3,783  ia.  3d.y  being  the  balance 
claimed  to  be  due  on  the  contract  and  the  value  of  sucli  extra  works  and 
fittings,  After  giving  credit  to  the  defendants  for  all  sums  paid  by  them 
on  account.  By  the  contract  it  was  provided  that  ^  no  alterations  or 
additions  shall  be  admitted  unless  directed  by  the  architects  of"  the  de- 
fendants *^  in  writing  under  bis  hand  ;  and  a  weekly  account  of  the  work 
done  thereunder  shall  be  delivered  to  the  said  architect  or  the  clerk 
of  the  works  on  ever^'  Monday  next  ensuing  the  performance  of  such 
work ;  and  the  delivery  of  such  account  shall  be  a  condition  prece- 
dent to  the  right  of"  the  plaintiff  ^^  to  recover  pa3'ment  for  an}-  such 
addition  or  alteration."  It  was  contended  before  the  arbitrator^  on  be- 
half of  the  defendants,  that  the  plaintiff  was  not  entitled  to  recover  for 
some  of  the  extra  work  done  by  him,  on  the  ground  that  the  same  was 
not  directed  to  be  done  by  the  architect  by  any  writing  under  his  hand 
pursuant  to  the  clause  in  the  contract  above  set  out,  and  also  on  the ' 
ground  that  no  sufficient  weekly  accounts  of  such  work  were  delivered 
b}'  the  plaintiff  within  the  meaning  of  that  clause.  With  respect  to  the 
latter  objection  it  appeared  in  evidence  that  certain  accounts  of  the 
extra  work  were  delivered  by  the  plaintiff  as  and  for  weekly  accounts 
within  the  meaning  of  the  contract ;  and  it  was  contended  on  his  be- 
half that  the  term  ^^  weekly  account,"  as  used  in  the  contract,  was  a  term 
of  art  well  known  in  the  building  trade  and  to  all  builders  and  archi- 
tects, and  that  parol  testimon}'  was  admissible  to  prove  its  meaning. 
The  admissibility  of  such  evidence  was  objected  to  on  the  pai*t  of  the 
defendants.  The  arbitrator  held  that  the  words  used  were  a  term  of 
art,  and  that  such  evidence  was  admissible :  and  he  accordingly  re- 
ceived the  same,  and  was  satisfied  thereby  that  the  weekly  accounts 
delivered  by  the  plaintiff  of  such  extra  work  were  sufficient  weekly 
accounts  within  the  meaning  of  the  contract,  and  accordingly  he  in- 
cluded the  value  of  such  extra  work  in  the  amount  awai'ded  to  the 
plaintiff.  With  respect  to  the  objection  that  the  plaintiff  was  not  en- 
titled to  recover  for  part  of  the  extra  work,  on  the  ground  that  the 
same  was  not  directed  to  be  done,  by  the  architect,  by  any  writing 
under  his  hand  pursuant  to  the  contract,  the  arbitrator  found  and  de- 
termined that,  as  regards  the  greater  part  of  such  extra  work,  the  same 
was  directed  to  be  done  by  the  architect  by  sufficient  orders  or  direc- 
tions in  writing  under  his  hand ;  but  as  regards  a  small  part  thereof, 
amounting  to  the  sum  of  £105  ISs,  5g?.,  the  only  evidence  of  any  such 
orders  or  directions  in  writing  produced  before  the  arbitrator  were  cer- 
tain sketches,  indicating  the  manner  in  which  such  extra  woi'k  was  to 
be  done,  but  not  specifying  the  materials  to  be  used^  or  containing  any 


SECT.  III.]  MYERS  V.  SAEL  ET  AL.  987 

absolute  order  or  direction  for  the  execution  of  sach  works.  These 
sketches  were  all  prepared  in  the  ofl9ce  of  the  said  architect  of  the 
defendants,  by  his  clerks,  and  under  his  directions,  and  were  by  his 
order  furnished  to  the  plaintiff,  but  were  not  signed  by  the  snid  archi- 
tect or  his  clerks.  These  sketches  were  annexed  to  the  case.  As 
regards  them  the  arbitrator  held  and  adjudged  that  they  were  not  suf* 
ficient  oi^ders  or  directions  in  writing  within  the  meaning  of  the  con- 
tract ;  and  accordingly  disallowed  to  the  plaintiff  the  value  of  the  work 
done  under  them. 

The  questions  for  the  opinion  of  the  Court  were :  First,  was  the  arbi- 
trator right  in  admitting'  parol  testimony  to  show  the  meaning  of  the 
term  ^^  weekly  account,*'  as  used  in  the  contract?  If  the  Court  should 
be  of  opinion  that  such  evidence  was  inadmissible,  the  amount  awarded 
to  the  plaintiff  was  to  be  reduced  b}*  a  certain  sum.  Secondly,  If  the 
Court  should  be  of  opinion  that  the  said  sketches  were  sufficient  written 
orders  or  directions  for  the  execution  of  the  works  therein  indicated, 
and  that  the  arbitrator  ought  to  have  allowed  to  the  plaintiff  the  value 
of  such  works,  the  amount  awarded  to  the  plaintiff  was  to  be  increased 
b}'  the  said  sum  of  £105  18«.  5d» 

I/uah^  in  this  Term,  had  obtained  a  rule  calling  on  the  plaintiff  to 
show  cause  why  the  case  should  not  be  remitted  back  to  the  arbitrator 
to  be  amended  in  the  statement  of  facts  raising  the  lli*st  point.  It  was 
oi'dered  that  this  rule  should  come  on  for  argument  with  the  special 
case. 

Specimens  of  the  weekly  accounts  delivered  by  the  plaintiff  were 
attached  to  the  affidavits  on  which  this  rule  was  obtained.  These  were 
each  headed  ^^  Accounts  of  day  work  and  materials."  It  was  sworn 
that  the  plaintiff  conceded,  before  the  arbitrator,  that  these  accounts 
contained  an  account  of  only  a  very  small  portion  of  the  additions  and 
alterations  arising  out  of  the  contract,  being  confined  to  the  day  work 
expended  in  each  week  on  such  additions  and  alterations,  and  the  ma- 
terials used  in  such  day  work ;  that  the  defendants  contended  that 
accounts  of  all  the  work  done  ought  to  have  been  delivered,  according 
to  the  unambiguous  language  of  the  contract ;  and  that  the  plaintiff 
then  tendered  the  evidence  of  architects  and  builders,  to  prove  that  the 
accounts  delivered  were  sufficient,  and  that  it  was  the  custom,  or  com- 
mon practice,  in  the  building  trade,  to  deliver  accounts  of  such  matters 
only  as  the  said  accounts  contained,  and  that,  in  reference  to  extra 
works  capable  of  being  measured,  it  was  not  usual  to  deliver  any 
account  of  them ;  which  evidence  was  objected  to  by  the  defendants, 
but  received  bv  the  arbitrator. 

m 

Bovill  (  Tompsan  Chitty  with  him),  for  the  plaintiff.     Lush,  contra. 

CocKBURN,  C.  J.  I  am  of  opinion  that  the  course  pursued  by  the 
arbitrator  was  both  proper  and  correct  in  point  of  law,  and  that  the 
parol  evidence  was  rightly  received.  The  dut}'  of  the  Court,  or  of  an 
arbitrator  who  is  in  the  place  of  the  Court,  is  so  to  construe  a  contract 
as  to  give  effect  to  the  intention  of  the  parties.    Now,  although  parol 
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evidence  is  not  admissible  to  contradict  a  contract  the  terms  of  which 
Lave  but  one  oi-dinary  meaning  and  acceptation,  jet  if  the  parties  have 
used  terms  which  bear  not  only  an  ordinary  meaning,  but  also  one 
peculiar  to  the  department  of  trade  or  business  to  which  the  contract 
Isolates,  it  is  obvious  that  due  effect  would  not  be  given  to  tlie  intention, 
if  the  terms  were  interpreted  according  to  their  ordinary  and  not  ac- 
cording to  their  peculiar  signification.  Therefore,  whenever  such  a 
question  has  come  before  the  Ck>urts,  it  has  always  been  held  that  where 
the  terms  of  the  couti*act  under  consideration  have,  besides  their  ordi- 
nary and  popular  sense,  also  a  peculiar  and  scientific  meaning,  the 
parties  who  have  drawn  up  the  contract  with  reference  to  some  particular 
department  of  trade  or  business,  must  have  intended  to  use  the  words 
in  the  peculiar  sense.  This  is  but  an  application  of  the  well-known 
rule  that  the  interpretation  of  contracts  must  be  governed  by  the  inten- 
tion of  ihe  parties.  And  from  the  nature  of  the  case,  the  {peculiar 
meauiug  of  the  terms  used  can  be  discovered  only  by  means  of  parol 
evidence.  This  is  well  explained  by  Mr.  Starkie  in  his  work  on  Evi- 
dence, vol.  3,  p.  778  (ed.  3),  who  says :  ^'  Where  terms  are  used  which 
are  known  and  understood  by  a  particular  class  of  persons  in  a  certain 
special  and  peculiar  sense,  evidence  to  that  effect  is  admissible  for  the 
purpose  of  applying  the  instrument  to  its  proper  subject-matter ;  and 
the  case  seems  to  fall  within  the  same  consideration  as  if  the  parties 
in  framing  their  contract  had  made  use  of  a  foreign  language,  which 
the  Courts  are  not  l)ound  to  understand.  Such  an  instrument  is  not  on 
that  account  void ;  it  is  certain  and  definite  for  all  legal  purposes,  be- 
cause it  can  be  made  so  in  evidence  through  the  medium  of  an  inter- 
preter. Conformably  with  these  principles,  the  Courts  have  long 
allowed  mercantile  instruments  to  be  expounded  according  to  the  usage 
and  custom  of  merchants,  who  have  a  stjie  and  language  peculiar  to 
themselves,  of  which  usage  and  custom  are  the  legitimate  interpreters.*' 
1  read  that  passage,  not  only  because  it  has  my  entire  approval,  but 
because  it  has  also  had  that  of  Lord  Wensleydale,  when  a  judge  of  thia 
Court,  in  his  judgment  in  Smith  v.  Wilson,  3  B.  &  Ad.  728,  733.  To 
apply  that  principle  to  the  present  case :  The  parties  to  the  building 
contract  before  us  have  used  the  term  '*  weekly  account  of  work;  " 
which  expression  has  been  shown  bj-  parol  evidence  to  have  a  pecu- 
liar signification  in  the  building  trade ;  to  relate,  not  to  all  the  work 
done,  but  to  a  particular  portion  of  the  work  done,  as  to  which  such 
weekly  accounts  as  have  been  rendered  by  the  plaintiff  are  pecu- 
liarly necessary.  Mr.  Lush  indeed  saj's  that,  because  the  words  hnve 
a  plain  general  meaning,  parol  evidence  is  not  admissible  to  explain 
them ;  and  cites,  as  an  authority  for  that  contention,  the  case  of 
Blackett  v.  Royal  Exchange  Assurance  Company,  2  Cr.  &  J.  244.  in 
which  Lord  Lyndhurst,  C.  B.,  delivering  the  judgment  of  the  Court, 
held  that  a  policy  upon  ship,  covering  boats  b}'  its  general  terms,  could 
not  be  restiicted  in  its  operation  by  parol  evidence  of  a  usage  at 
Lloyd's  that  boats  slung  on  the  ship's  quarter  were  not  protected  by 
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the  insurance.  I,  of  course,  am  bound  by  that  case,  so  far  as  it  goes ; 
but  I  am  not  disposed  to  carry  it  any  further,  or  to  apply  it  to  any 
circumstances  not  exactly  similar.  I  think  the  case  goes  to  the  ex- 
treme verge  of  the  law ;  for  I  am  unable  to  see  wh}'  the  evidence  was 
not  admissible  to  show  that,  by  general  understanding  amongst  insui-era, 
tlie  woi-d  "  lH>ats  "  did  not  mean  all  boats.  However,  the  case  need  not  * 
bind  us  hei*e.  There  is  no  reason  why  evidence  of  usage  should  not  be 
admissible  to  show  that,  in  the  building  trade,  weekly  accounts  are  not 
rendered  of  all  the  work  done,  but  of  such  portion  only  of  the  work  as 
to  which  it  is  the  practice  of  the  trade  to  render  such  accounts.  The 
cases  to  which  I  drew  Mr.  Lush's  attention  —  the  earlier  cases,  in 
which  it  was  held  that  goods  stowed  on  deck  might  be  shown  by  parol 
evidence  not  to  be  covered  bj'  a  policy  on  goods  generally  —  are  im- 
mediately in  point  and  applicable.  Those  cases  have  never  been  ques- 
tioned since  the  first  publication  of  Park  on  Insurance^  and  have  been 
cited  in  all  the  subsequent  text-books  on  that  subject.  Yet  the  policies 
there  in  question  were  in  general  terms,  and  but  for  the  evidence  of 
usage  could  not  have  received  a  restricted  and  limited  signification. 
There  is  no  sound  reason  wb3',  just  as,  in  those  cases,  evidence  was 
admitted  to  show  that  by  the  goods  intended  to  be  insui*ed  were  meant 
such  goods  only  as  were  loaded  in  the  ordinary  stowage  of  the  vessel, 
so,  here,  the  general  terms  of  the  contract  which  we  are  called  upon  to 
construe,  may  not  receive  a  limited  application  b}*  evidence  of  the 
general  understanding  amongst  all  persons  in  the  trade  to  which  the 
contract  relates.  I  am  therefore  of  opinion  that  such  evidence  was 
properly  admitted  bj'  the  arbitrator,  and  that  no  ground  exists  for 
disturbing  the  award. 

(WiOHTMAN,  J.,  was  absent.) 

Hill,  J.  I  am  entirely  of  the  same  opinion.  The  question  turns 
U|x>n  the  meaning  to  be  given,  in  the  contract,  to  the  words  ^^  a 
weekly  account  of  the  work  done  thereunder."  Mr.  Lush  says  that  the 
plain,  ordinary  meaning  of  these  words  is  a  ^^  weekly  account  of  all  the 
work  done  thereunder."  The  usage  of  the  trade  is  proved  to  be  that 
they  mean  ^^  a  weekl}'  account  of  the  day  work  done  thereunder."  We 
have  to  determine  whether  evidence  of  that  usage  was  rightly  received. 
Now  the  rule  governing  the  admissibility  of  evidence  to  explain  the 
language  of  contracts  is,  that  words  relating  to  the  transactions  of 
common  life  are  to  be  taken  in  their  plain,  ordinar}-,  and  popular 
meaning ;  but  if  a  contract  be  made  with  reference  to  a  subject-matter 
as  to  which  particular  words  and  expressions  have  by  usage  acquired  a 
peculiar  meaning  different  fVom  their  plain,  ordinary  sense,  the  parties 
to  such  a  contract,  if  they  use  those  words  or  expressions,  must  be 
taken  to  have  used  them  in  their  restricted  and  peculiar  signification. 
And  parol  evidence  is  admissible  of  the  usage  which  affixes  that 
meaning  to  them.  The  admissibility  of  such  evidence  does  not  de- 
pend upon  whether  the  expression  to  be  construed  is  ambiguous  or 
unambiguous;   but  merely  upon  whether  or  not  the  expression  has. 
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with  reference  to  the  subject-matter  of  the  contract^  acquired  the  pecii> 

liar  meaning. 
Blackburn,  J.    I  am  of  the  same  opinion.    I  agree  with  my  brother 

Hill  that  the  words  of  a  written  commercial  contract  are  to  be  under- 
stood in  the  sense  which  they  have  acquired  in  the  trade  to  which  tlie 
contract  relates.  It  is  a  prima  facie  presumption  that,  if  the  parties 
to  such  a  contract  use  expressions  which  bear  a  peculiar  meaning  in  the 
trade,  they  use  them  in  that  peculiar  meanings  which  can  be  ascer- 
tained only  by  parol  evidence.  I  do  not  think  that  it  is  necessary,  in 
onler  to  render  such  Evidence  admissible,  that  there  should  be  any 
ambiguity  on  the  face  of  the  phrase  which  has  to  be  construed.  In 
Humphrey  v.  DaU^  7  £.  &  B.  266,  274,  where  the  question  arose 
as  to  the  admissibility-  of  parol  evidence  to  annex  to  a  contract  a  cus- 
tomary incident,  Lord  Campbell,  C.  J.,  said :  ^^  Whether  this  evidence 
be  treated  as  explaining  the  language  used,  or  adding  a  tacitly  im- 
plied incident  to  the  contract  be3'ond  those  which  ai*e  expressed, 
is  not  material.  In  either  point  of  view,  it  will  be  admissible  unless 
it  labors  under  the  objection  of  introducing  something  repugnant  to  or 
inconsistent  with  the  tenor  of  the  written  instrument.  And,  upon 
consideration  of  the  sense  in  which  that  objection  must  be  understood 
with  reference  to  this  question,  we  think  it  does  not  In  a  certain 
sense  every  material  incident  which  is  added  to  a  written  contract 
varies  it,  makes  it  different  from  what  it  appeared  to  be,  and  so  far  is 
inconsistent  with  it^"  The  rule  is  still  more  correctly  laid  down  in 
Smith's  Leading  Cases,  vol.  1,  p.  529  (ed.  5),  in  the  notes  to  Wiggles' 
worth  V.  DaUiaon^  where,  after  setting  out  Parke,  B.'s  judgment  in 
Hutton  V.  TFarr^i,  1  M.  ds  W.  466,  474,  the  author  thus  proceeds: 
'^  From  the  above  luminous  judgment  it  may  be  collected  that  evidence 
of  custom  or  usage  will  be  received  to  annex  incidents  to  written  con- 
tracts on  matters  with  respect  to  which  the}*  are  silent"  ^^  But  that 
such  evidence  is  only  receivable  when  the  incident  which  it  is  sought  to 
import  into  the  contract  is  consistent  with  the  terms  of  the  written 
instrument.  If  inconsistent,  the  evidence  is  not  receivable ;  and  this 
inconsistenc}'  maj*  be  evinced,  1st,  bj*  the  express  terms  of  the  written 
instrument;  2d,  by  implication  therefrom.'*  That  I  take  to  be  the 
true  rule  of  law  upon  the  subject ;  that  when  it  is  shown  that  a  term  or 
phrase  in  a  written  contract  bears  a  peculiar  meaning  in  the  trade  or 
business  to  which  tlie  contract  relates,  that  meaning  is,  prima  fade^ 
to  be  attributed  to  it,  unless  u|)on  the  construction  of  the  whole  con- 
tract enough  appears,  either  from  express  words  or  by  necessar}'  im- 
plication, to  show  that  the  paities  did  not  intend  that  meaning  to  prevail. 
The  consequence  is  that  every  individual  case  must  be  decided  on  its 
own  grounds,  and  upon  the  terms  of  the  particular  contract  in  dispute, 
regarded  as  a  whole.  In  the  cases  of  Mlackett  v.  Royal  jpxchange 
Assurance  Company ,  2  Cr.  &  J.  244.  and  Spartali  v.  £enecks^  10 
C.  B.  212,  it  will  be  fo^iud,  I  think,  that  the  parol  evidence  was 
rejected  on  the  ground  that  the  language  of  the  contract  in  each  case^ 
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taken  as  a  whole,  evinced  on  the  face  of  it  an  intention  of  the  parties 
not  to  use  the  words  in  dispute  in  the  restricted  sense  to  which 
it  was  sought  by  the  evidence  to  confine  them.  Neither  of  those 
cases  conflicts  with  the  general  principle,  which  has  been  alwaj's  ad- 
mitted. In  the  present  case,  nothing  appears  on  the  face  of  the  con- 
tract to  lead  to  the  conclusion  that  the  parties  did  not  intend  to  use  the 
term  *^  weekly  account "  in  the  peculiar  sense  which  it  bore  in  the  build- 
ing trade.  On  the  contrary,  the  great  probability  is  that  both  the  plain- 
tiff, as  a  builder,  and  the  defendant's  architect,  intended  to  use  it  in 
that  sense.  Consequently,  I  think  that  the  arbitrator  was  quite  right 
in  admitting  the  evidence. 

JudgmerU/ar  plaintiff  on  Jlrst  pointy  and  for  defendants  on 
the  second^ 


BROWN  V.   BYRNE. 
Qubbk's  Bench.    1854. 

[Reported  S  E.  ib  B.  708.] 

A  WRIT  having  been  issued  in  this  case,  the  parties,  without  plead- 
^S^j  ^7  consent  and  the  order  of  a  judge,  stated  for  the  opinion  of 
this  court  the  following  case. 

The  plaintiff  is  a  shipowner  in  Liverpool.  The  defendant  is  a 
merchant  there,  carrying  on  business  under  the  firm  of  A.  E.  Byrne 
&  Co.  On  the  5th  October,  1858,  Messrs.  J.  B.  Byrne  &  Co.,  of 
New  Orleans,  shipped  on  boiurd  the  ship  **  Courier,**  a  vessel  belonging 
to  the  plaintiff,  110  bales  of  cotton,  for  which  the  master  signed  a 
bill  of  lading,  of  which  the  following  is  a  copy. 

^'Shipped  in  good  order  and  well  conditioned,  by  J.  B.  Byrne  & 
Co.,  on  board  the  ship  called  the  '  Courier,'  whereof  Gemmill  is  master, 
now  lying  at  the  port  of  New  Orleans,  and  bound  for  Liverpool,  to 
say,  one  hundred  and  ten  bales  cotton,  being  marked  and  numbered 
as  in  the  margin,  and  are  to  be  delivered  in  the  like  order  and  con- 
dition at  the  aforesaid  port  of  Liverpool  (the  dangers  of  the  sea  only 
excepted)  unto  order  or  to  assigns,  he  or  they  paying  freight  for  the 
said  goods  five-eighths  of  a  penny  sterling  per  pound,  with  5  per  cent 
primage,  and  average  accustomed.  In  witness  whereof  the  master 
or  purser  of  the  said  vessel  hath  aflSrmed  to  four  bills  of  lading,  all 
of  this  tenor  and  date;  one  of  which  being  acomplished  the  others  to 

1  "The  justices  said  [in  1506]  ...  in  one  neighborhood  a  'qnarter'  has  twelre 
bnshels,  and  in  another  eight ;  and  in  one  place  a  '  hundred  *  sheep  has  five  score  and 
in  another  six  score;  and  so  of  a  '  stone '  of  wool,  in  one  place  eight  pounds  and  in 
another  twenty-eig^t.  Every  hargain  as  to  such  a  thing  shall  have  relation  to  the 
custom  of  the  neighborhood  (pais)  where  it  is  made.'*  —  Keiltoey,  p.  87  bk 

See  Crawford  v.  Oman,  etc.  Co.,  12  8.  E.  Kep.  9S9  (So.  Ca.  1891) ;  Thorington  o. 
Smith,  8  WalL  1;  Dauies  v.  Hartley,  8  Ex.  200.  — Ed. 
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stand  void.     Dated  in  New  Orleans,  the  5tli  day  of  October,  1853. 
John  Gemmill." 

This  bill  of  lading  was  forwarded  to  the  defendant,  indorsed  to 
him.  On  the  arrival  of  the  vessel  at  Liverpool,  in  February  last,  the 
defendant  claimed  and  received  the  110  bales  of  cotton,  as  indorsee 
and  holder  of  the  said  bill  of  lading.  On  the  cargo  being  delivered, 
the  following  debit  note  was  rendered  to  the  defendant  for  the  freight 

Messrs.  A.  £.  Byrne  A  Co.  To  Owners  of  The  Courier.        Dr. 

For  freight  per  said  vessel  from  New  Orleans  on  110 

Bales  Cotton  weighing  53,209  lbs.  @  5/8  ...    •     138  11    3 
Primage  5Z.  per  cent 6  18    7 

£145    9  10 


The  defendant  has  offered  to  pay  £143  135.  Id.  on  acconnt  of  this 
freight:  but  he  refuses  to  pay  the  balance,  £1  16«.  3e?.,  on  the  ground 
that,  by  the  custom  of  Liverpool,  he  is  entitled  to  a  deduction  of  three 
months'  discount  from  the  freight. 

It  is  admitted  •  that,  according  to  the  usual  custom  prevailing 
amongst  merchants  and  shipowners  in  Liverpool,  three  months' 
interest  or  discount  is  deducted  from  freights  payable  under  bills  of 
lading,  on  goods  coming  from  certain  ports  in  the  Southern  States 
of  America,  viz.  New  Orleans,  Mobile,  Charleston,  and  Savannah, 
whether  such  freights  are  paid  by  the  shippers,  the  consignees  named 
in  the  bill  of  lading,  or  by  the  assignees  of  the  bill  of  lading.  The 
custom  does  not  entitle  the  merchant  to  three  months  or  any  credit 
for  freights,  which  are  always  due  on  delivery;  nor  does  it  extend 
to  the  Northern  American  po]*ts,  or  to  Appalachicola  in  the  South; 
freights  from  those  ports  being  always  payable  in  cash  without  any 
deduction.  The  plaintiff  contends  that  the  custom  is  not  good  in  law, 
being  inconsistent  with  the  written  document  The  court  is  to  be  at 
liberty  to  draw  any  inference  of  fact  which  a  Jury  might  draw. 

The  questions  for  the  court  are:  Whether  the  custom  to  deduct 
three  months'  discount  from  freights  is  good  in  law;  and  whether 
the  plaintiff  is,  under  the  circumstances  of  the  case,  entitled  to  re- 
cover the  said  sum  of  £1  16«.  3d.  from  the  defendant. 

The  case  was  argued  in  Easter  vacation.    Mellish^  for  the  plaintiff. 

Blackburn^  contra.  Perhaps  it  is  not  possible  to  reconcile  all  the 
cases  on  this  subject,  or  to  lay  down  accurately  the  limits  to  the 
admissibility  of  custom.  But  the  cases  agree  in  laying  down  limits 
which  certainly  include  this  case.  It  may  be  convenient  first  to 
answer  a  question,  put  from  the  bench,  as  to  whether  there  is  a 
distinction  between  written  and  verbal  contracts.  There  is  a  differ- 
ence; but  in  this  respect  there  is  none.  When  the  parties  have 
agreed  that  a  particular  writing  shall  be  the  record  of  their  contract, 
they  cannot  by  other  evidence  show  that  their  intention  was  some- 
thing different  from  what  they  have  expressed  in  that  record.     When 
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there  13  no  record  of  the  contract,  the  intention  is  to  be  gathered,  not 
only  from  their  words,  but  from  everything  else.     But,  if  the  parties 
met  for  the  first  and  last  time,  and  made  a  contract  entirely  by 
words,  these  words  would,  if  proved,  have  precisely  the  same  con- 
struction as  if  they  had  been  written  down.    In  either  case  the  con- 
tract is  to  be  gatiiered  from  the  meaning  of  the  words.     Ford  v. 
Yates^  2  M.  &  G.  549,  is  a  case  referable  to  this  distinction  between 
a  writing  which  is  the  record  of  a  contract,  and  one  which  is  only, 
along  with  other  things,  evidence  of  intention.     There  the  judge  at 
Nisi  Prius  seems  to  have  thought  the  memorandum  not  the  record  of 
the  contract;  the  court  in  banc  took  a  different  view  of  the  fact,  and 
thought  it  was  so.     But,  whether  the  contract  be  in   writing  or 
verbal,  all  incidents  annexed  by  law  or  by  custom  are  tacitly  under- 
stood; ^'In  contractibus  tacit^  veniunt  ea,  quae  sunt  moris  et  con- 
suetudinis;"  Pothier,  Traits  des  Obligations,  partie  1,  c.  1,  sect.  1, 
art.  7,  s.  95;  Tom.  I.,  p.  52  (ed.  1827).     Where  these  incidents  are 
annexed  by  the  general  law,  or  by  the  law  merchant,  the  court  takes 
judicial  notice  of  it;  where  they  are  annexed  by  the  custom,  the  local 
law,  as  it  may  be  called,  it  is  to  be  proved  by  evidence.     It  is  quite 
true  that  evidence  is  also  admissible  to  interpret  words ;  but  that  is 
on  a  different  ground.     If  a  contract  were  made  in  France  between 
Frenchmen,  and  were  sued  on  here,  an  interpreter  would  be  sworn 
to  prove  the  meaning  of  the  French  words ;  but  evidence  of  French 
lawyers  would  also  be  admissible  to  show  what  incidents  the  French 
law  annexed  to  such  a  contract;  for  such  incidents  are  tacitly  incor* 
porated.     But  the  parties  may,  by  express  words  or  by  implication, 
agree  to  exclude  the  incident  which  the  general  law  would  annex  if 
they  were  silent;  and  it  is  exactly  the  same  where  the  incident  is 
annexed  by  custom  or  local  law.     In  Syers  v.  Jonasy  2  £xch.  116, 
Parke,  B.,  in  delivering  the  judgment  of  the  court,  says:  ^'  There 
is  no  doubt  that  in  mercantile  transactions,  and  others  of  ordinary 
occurrence,  evidence  of  established  usage  is  admissible,  not  merely 
to  explain  the  terms  used,  but  to  annex  customary  incidents.     In 
the  case  of  Button  v.  Warren^  1  M.  &  W.  466,  the  law  on  this  sub- 
ject was  laid  down  fully  and  the  limitations  pointed  out     Such  usage 
is  admissible  when  it  is  not  expressly  or  impliedly  excluded  by  the 
tenor  of  the  written  instrument"    In  the  present  case,  if  the  wording 
of  the  bill  of  lading  had  been  ^'he  or  they  paying  freight  for  the  said 
goods  five-eighths  of  a  penny  per  pound,  cash  without  deduction,*' 
the  tenor  of  the  instrument  would  have  expressly  excluded  the  custom ; 
but  there  are  no  such  words.     Then  the  question  is,  not  whether  the 
custom  if  admitted  will  vary,  or  be  inconsistent  with,  the  contract 
as  it  would  stand  without  the  custom,  but  whether  it  is  impliedly  ex- 
cluded by  the  tenor  of  the  instrument.    The  other  mode  of  enunciat- 
ing the  proposition  has  been  used  by  high  authorities,  but  evidently 
is  inaccurate.     No  one  ever  did  or  ever  will  seek  to  annex  an  incident 
by  proof  of  a  custom,  except  for  the  express  purpose  of  varying  the 
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contract  from  what  it  woald  be  if  the  cnatom  were  not  proved.  In 
Syers  v.  Jonas^  2  Exch.  Ill,  the  verdict  for  the  plaintiff  was  set 
aside,  because  the  contract  for  the  sale  of  tobacco,  with  the  cus- 
tomary incident  that  it  should  be  equal  to  sample,  was  materially 
different  from  the  written  contract  for  a  sale  generally.  In  Bold  v. 
Raynevj  1  M.  &  W.  343,  there  was  a  material  variance  between  the 
bought  and  sold  notes;  and,  if  the  custom  had  not  been  proved,  the 
plaintiff  must  have  been  nonsuited.  Sievewright  v.  Archibald^  17 
Q.  B.  103.  But  the  evidence  of  custom  entitled  the  plaintiff  to  a 
verdict  because  it  did  vary  the  contract  Then,  are  the  words  here 
such  as  to  show  impliedly  that  the  parties  intended  to  exclude  the 
custom?  Paying  is  not  a  technical  word.  Tumey  v.  Dadwell,  3  £• 
&  B.  136.  In  Gaskill  v.  Skme^  14  Q.  B.  664,  671,  the  word  ''pay- 
ment,'* used  in  the  particulars  of  demand,  was  to  be  construed.  Erie, 
J.,  there  says:  ''It  is  trae  that,  in  pleading,  a  lesser  sum  cannot  be 
treated  as  payment  of  a  greater.  But  particulars  of  demand  are  to 
be  construed,  not  as  pleadings,  but  in  the  sense  which  the  words  bear 
in  ordinary  use.  Now  every  one  knows  from  his  own  private  experi- 
ence, and  we  Judicially  learn  in  the  course  of  the  trials  before  us,  that 
a  larger  debt  may,  by  a  customary  trade  allowance,  or  by  deducting 
discount  or  otherwise,  be  discharged  by  the  payment  of  a  smaller 
sum,  and  that  in  common  language  the  account  would  then  be  said 
to  be  paid."  If  for  the  word  "paying"  in  the  bill  of  lading  this 
explanation  be  substituted,  it  will  become  impossible  to  contend  that 
the  tenor  of  the  instrument  impliedly  excludes  the  custom.  It  is 
true  that  the  result  is,  that  the  invoice,  which,  without  the  custom, 
would  be  right,  is,  with  the  custom,  wrong.  But,  as  has  been 
pointed  out  by  the  court,  the  same  result  would  happen,  if,  instead 
of  a  customary  discount  on  the  money,  there  were  a  customary  allow- 
ance on  the  weight;  and  Bold  v.  Raynevy  1  M.  &  W.  343,  is  an  ex- 
press authority  that  jsuch  a  customary  allowance  is  implied.  In  the 
same  case  other  customs  were  admitted.  In  the  one  note  it  was  "Ex 
Speedy  and  Charlotte,  to  arrive; "  in  the  other  "from  the  Speedy  or 
Charlotte,  expected  to  arrive;"  it  was  pointed  out  in  the  argument 
that  these  were  different  contracts;  but  Parke,  B.,  said:  "Yes,  if 
you  read  it  strictly  and;  but  the  evidence  was  that  the  custom  reads 
it  or^**  1  M.  &  W.  346.  In  Cochran  v.  Beth&rg,  8  Esp.  N.  P.  C.  121, 
where  there  was  a  written  contract,  by  which  a  vessel  was  "to  be 
discharged  in  fourteen  days,  or  to  pay  five  guineas  a  day  demurrage," 
a  custom  to  exclude  Sundays  and  holidays  was  admitted  in  evidence 
by  Lord  Eldon,  though  the  effect  was  that  the  plaintiff,  who  by  the 
written  contract  unexplained  was  entitled  to  six  days'  demurrage, 
failed  in  his  action.  In  Orant  v.  Mdddoxj  15  M.  &  W.  737,  an 
engagement  of  an  actress  for  "three  years,  at  a  salary  of  five,  six, 
and  seven  pounds  per  week  in  those  years  respectively,"  which,  unex- 
plained, would  have  bound  the  defendant  to  pay  fifty-two  times  five 
pounds  in  the  first  year,  was  cut  down  by  the  admission  of  a  custom, 
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amoDgst  theatrical  people,  to  make  no  weekly  payments  to  actors 
during  the  vacation.  These  are  all  stronger  cases  than  the  present. 
What  is  said  by  Lord  Denman  in  Trueman  y.  Loder^  11  A.  &  E. 
598,  was  not  material  to  the  decision  in  the  case,  but  was  obiter' 
merely.  The  doubt  whether  the  admission  of  custom  was  originally 
expedient  had  been  before  expressed  by  Parke,  B.,  in  Hutton  v. 
Warren^  1  M.  &  W.  475,  by  Lord  £ldon  in  Anderson  v.  Pitcher^  2  B. 
&  P.  164,  168,  and,  according  to.  Lord  Eldon,  by  Lord  Holt,  though 
the  passage  referred  to  Lethulier's  Case^  2  Salk.  443,  scarcely  bears 
out  the  assertion  as  to  Lord  Holt.  But  all  those  great  judges  thought 
the  rule  well  established,  and  not  now  to  be  departed  from.  Spartali 
y.  Beneckey  10  Com.  B.  212,  professed  to  lay  down  the  same  rule, 
though  it  seems  doubtful  if  it  was  correctly  applied  in  that  case. 

Then,  supposing  that,  between  the  parties  to  the  bill  of  lading, 
the  custom  is  excluded,  still  this  defendant  is  not  liable.  His  con- 
tract is  not  implied  by  law,  but  is  to  be  inferred  as  a  fact,  Sanders 
y.  Vanzeller^  4  Q.  B.  260;  the  promise  to  be  inferred  is  that  he  .will 
pay  as  usual  de  facto^  whether  the  usage  is,  as  between  the  parties 
to  the  bill  of  lading,  enforceable  at  law,  or  not.  [Crompton,  J.  It 
would  be  most  inconyenient  if  there  were  one  rule  for  the  consignee, 
and  the  other  for  the  assignee.]  It  cannot  be  denied  that  there  is 
evidence  to  support  a  finding  either  way.  [Wiohtman,  J.  We  are 
here  a  jury;  and  I  think  you  must  be  content  to  have  the  verdict 
found  against  you,  subject  to  the  first  point.] 

Mellish  was  heard  in  reply.  Cur.  adv.  vult. 

Coleridge,  J.,  now  delivered  judgment. 

This  was  a  special  case  extremely  well  argued  before  my  brothers 
Wightman,  Erie,  Crompton,  and  myself,  at  the  sittings  after  last 
term,  by  Mr.  Mellish  and  Mr.  Blackburn.  And  the  question  for 
decision  is  shortly  this:  Whether,  in  an  action. by  a  shipowner  against 
the  indorsee  of  a  bill  of  lading,  to  whom  goods  have  been  delivered 
at  Liverpool,  and  who  has  accepted  them,  the  bill  of  lading  making 
them  deliverable,  he  ^'paying  freight  for  them  five-eighths  of  a  penny 
sterling  per  pound,  with  £5  per  cent  primage,  and  average  accus- 
tomed,*' the  latter  may  lawfully  claim  to  retain  from  £188  11^.  3c^., 
the  amount  of  the  freight  at  the  rate  specified,  £1  I65.  Sd.^  on  the 
ground  that,  by  the  custom  of  Liverpool,  he  is  entitled  to  a  deduction 
of  three  months'  discount  from  the  freight.  It  is  admitted  that  the 
custom  exists  in  fact,  in  regard  of  shipments  from  New  Orleans,  and 
some  other  ports  in  the  Southern  States  of  the  American  Union,  to 
Liverpool;  but  it  is  objected  to  as  bad  in  law,  because  it  is  inconsist- 
ent with  the  written  document,  the  bill  of  lading.  Five-eighths  of 
a  penny  on  the  weight  of  the  cargo  is,  it  is  said,  equal  to  £138  ll^. 
M,:  the  bill  must  be  read  as  if  that  sum  were  specified  in  it;  and 
this  custom,  if  allowed,  will  change  it  to  £136  15^. 

The  principles  on  which  this  case  is  to  be  decided  are  perfectly 
clear;  the  difficulty  lies  in  the  application  of  them  to  the  facts.    Mer* 
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cantile  contracts  are  very  commonly  framed  in  a  language  peculiar  to 
merchants ;  the  intention  of  the  parties,  though  perfectly  well  known 
to  themselves,  would  often  be  defeated  if  this  language  were  strictly 
construed  accoixling  to  its  ordinary  import  in  the  world  at  large: 
evidence,  therefore,  of  mercantile  custom  and  usage  is  admitted  in 
order  to  expound  it  and  arrive  at  its  true  meaning.  Again,  in  all 
contracts,  as  to  the  subject-matter  of  which  known  usages  prevail, 
parties  are  found  to  proceed  with  the  tacit  assumption  of  these  usages ; 
they  commonly  reduce  into  writing  the  special  particulars  of  their 
agreement,  but  omit  to. specify  these  known  usages,  which  are  in« 
eluded  however,  as  of  course,  by  mutual  tinderstanding :  evidence 
therefore  of  such  incidents  is  receivable.  The  contract  in  truth  ia 
partly  express  and  in  writing,  partly  implied  or  understood  and  un- 
written. But,  in  these  cases,  a  restriction  is  established  on  the 
soundest  principle,  that  the  evidence  received  must  not  be  of  a  par- 
ticular which  is  repugnant  to,  or  inconsistent  with,  the  written  con- 
tract. Merely  that  it  varies  the  apparent  contract  is  not  enough  to 
exclude  the  evidence;  for  it  is  impossible  to  add  any  material  incident 
to  the  written  terms  of  a  contract  without  altering  its  effect,  more  or 
lees.  Neither,  in  the  construction  of  a  contract  among  merchants, 
tradesmen,  or  others,  will  the  evidence  be  excluded  because  the 
words  are  in  their  ordinary  meaning  unambiguous ;  for  the  principle 
of  admission  is,  that  words  perfectly'  unambiguous  in  their  ordinary 
meaning  are  used  by  the  contractors  in  a  different  sense  from  that 
What  words  more  plain  than  ^^a  thousand,'*  *^a  week,"  *^a  day**? 
Yet  the  cases  are  familiar  in  which  '^a  thousand  *'  has  been  held  to 
mean  twelve  hundred,  '^a  week''  a  week  only  during  the  theatrical 
season,  ''a  day  "  a  working  day.  In  such  cases  the  evidence  neither 
adds  to,  nor  qualifies  nor  contradicts  the  written  contract;  it  only 
ascertains  it,  by  expounding  the  language.  Here  the  contract  is,  to 
pay  freight  on  delivery  at  a  certain  rate  per  pound :  is  it  inconsistent 
with  this  to  allege  that,  by  the  custom,  the  shipowner,  on  payment, 
is  bound  to  allow  three  months'  discount?  We  think  not  The 
written  contract  expressly  settles  the  rate  of  payment:  the  custom 
does  not  set  this  aside ;  indeed,  it  adopts  it,  as  that  upon  which  it  is 
to  act,  by  establishing  a  claim  for  allowance  of  discount  upon  freight 
to  be  paid  after  that  rate.  The  consignee  undertakes  to  pay  freight 
on  delivery  after  that  rate;  the  shipowner  undertakes  to  allow  three 
months'  discount  on  freight  paid  after  that  rate;  the  latter  contract 
is  dependent  on  the  former,  but  is  not  repugnant  to  it  If  the  bill  of 
lading  had  expressed,  or  if,  from  the  language  of  it,  the  intention  of 
the  parties  could  have  been  collected,  that  the  freight  at  the  specified 
rate  should  be  paid,  free  from  all  deductions,  customary  or  other- 
wise, then  it  would  have  been  repugnant  to  it  to  set  up  the  custom, 
and  the  case  would  have  been  brought  with  the  restriction  mentioned 
above.  Webb  v.  Flummery  2  B.  <&  Aid.  746,  and  HvMon  v.  Warreriy 
1  M.  db  W.  466,  are  cases  which  illustrate  this  principle.    In  the 
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first  of  these,  by  the  custom  of  the  country  the  outgoing  tenant  was 
bound  to  do  certain  acts,  and  entitled  to  receive  certain  compensa- 
tion ;  but  the  lease  which  formed  the  written  contract  bound  him  to 
do  the  same  acts  in  substance,  and  specially  provided  for  his  payment 
as  to  some  of  them,  omitting  the  others:  and  the  court  held  that  the 
expression  as  to  some  excluded  the  implication  as  to  the  remainder, 
and  that  the  language  of  the  lease  was  equivalent  to  a  stipulation  that 
the  lessor  should  pay  for  the  things  mentioned  and  no  more.  The 
custom  therefore  would  have  been  repugnant  to  the  contract.  But  in 
the  latter  case,  in  which  the  former  was  expressly  recognized,  the 
court  held  that  a  specific  provision,  as  to  a  matter  dehors  the  custom^ 
left  the  custom  untouched  and  in  full  force.  This  latter  case  appears 
to  us  like  the  present:  the  contract  settles  the  rate  of  freight:  whether 
or  not  discount  is  to  be  allowed  on  the  payment,  it  leaves  open;  and 
to  that  the  custom  applies.  ... 

We  are  of  opinion  that  judgment   should  be  entered  for   the 
defendant.  Judgment  for  the  defendant.  ^ 


GILBERT  et  al.  v.  McGINNIS  et  aL 
SuPREMB  Court  of  Illinois.    1885. 
[Reported  114  HI  28.] 

Messrs.  Bull,  Strawn,  and  Ruger,  for  the  appellants.  Messrs.  Dun^ 
can  and  Q  Connor^  for  the  appeUees. 
Mb.  Justicb  Mulket  delivered  the  opinion  of  the  court :  — 
On  the  16th  of  February,  1881,  Patrick  McGinnis,  the  appellee,  sold 
to  the  appellants,  Hebert  S.  Gilbert  &  Co.,  seven  thousand  bushels  of 
corn,  at  thirty-nine  cents  per  bushel,  to  be  delivered  in  the  months  of 
August  and  September  following.  As  a  part  of  the  same  agreement 
the  appellants  promised  to  make  advances  on  the  contract  to  appellee 
of  what  money  he  might,  from  time  to  time,  require.  A  short  time 
after  the  making  of  this  agreement,  appellee  called  on  the  appellants, 
at  their  business  house  in  Ottawa,  and  requested  an  advance  on  the 
contract,  as  per  i^eement.  The  clerk  in  charge  of  their  business  told 
him  he  could  have  the  money,  and  commenced  writing  a  note  for  the 
amount,  whereupon  appellee  stated  to  the  clerk  he  would  not  sign  a 
note,  remarking,  in  effect,  that  if  he  wanted  to  obtain  money  in  that 

1  Compare  Parke»  B.,  in  Satton  v.  Temple,  12  M.  &  W.  6S  ;  Hall  «.  Janaon,  4  E.  & 
B.  500  ;  Syera  V.  Jonas,  2  Ex.  Ill ;  Aktieaekkab  o.  Ekman,  [1897]  2  Q.  B.  82;  Bru- 
nold  V,  Glasser,  25  N.  Y.  Miscel.  Rep.  285  ;  Hewitt  v.  Lumber  Ca,  77  Wis.  548,  556  ; 
Shores  Co.  o.  Stitt,  102  Wis.  450,  455 ;  Walker  v.  Syms.  118  Mich.  183  ;  Holmes  v. 
Whitaker,  23  Oreg.  319 ;  Breen  v.  Moran,  51  Minn.  525 ;  but  see  Scott  v.  Hartley, 
126  Ind.  289.  —  Ed. 
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way  he  could  get  it  from  the  bank.  Appellants  refased  to  make  the 
required  advance  unless  appellee  would  give  his  note  for  tlie  amount. 
This  he  declined  to  do^  and  informed  the  clerk  at  the  time  he  would  not 
let  appellants  have  the  corn.  The  corn  not  having  been  delivered 
withiu  the  time  specified  in  the  agreement,  the  appellants,  on  the  3d 
day  of  October,  1881,  commenced  an  action  of  assumpsit,  against  ap- 
X)ellee,  in  the  Circuit  Court  of  La  Salle  County,  to  recover  damages  for 
the  non-delivery  of  the  corn*  which  resulted  in  a  judgment  in  favor  of 
the  defendant,  for  costs.  This  judgment  having  been  affirmed  by  the 
Appellate  Court  for  the  Second  District,  the  plaintiffs  appealed  to  this 
court. 

On  the  trial  the  plaintiffs  offered  to  show  there  was  a  general  custom 
among  grain  merchants  to  take  notes  from  the  seller  for  the  amount  of 
advances  made  under  contracts  for  the  sale  of  grain,  like  the  one  in 
question.  They  also  proposed  to  prove  that  on  previous  occasions 
there  had  been  contracts  and  dealings  similar  in  character  to  the  one 
sued  upon,  and  that  the  manner  of  dealing  between  the  parties  was, 
when  an  advance  was  made,  memoranda  or  notes  should  be  taken  for 
the  money  advanced.  The  court  declined  to  admit  evidence  to  the  jury 
in  support  of  either  of  these  positions,  and  the  ruling  of  the  court  in 
this  respect  presents  the  onl}*  question  for  determination.  The  same 
question  is  raised  by  certain  refused  instructions  asked  on  behalf  of  the 
appellants. 

The  rule  is  well  recognized  that  where  a  commercial  contract  is  in 
any  respect  ambiguous,  a  particular  custom  or  usage  of  trade  known  to 
the  parties,  or  which,  under  the  circumstances,  the}''  are  presumed  to 
know,  or  any  previous  course  of  dealing  between  them  that  will  have  a 
tendency  to  disclose  the  real  intentions  of  the  parties,  and  to  aid  the 
court  in  arriving  at  its  true  construction,  will  be  admissible  in  evidence. 
Such  evidence  is  not  only  admissible  for  the  purpose  of  explaining  the 
terms  of  a  contract,  but  also  for  the  purpose  of  ingrafting,  as  it  were, 
new  terms  into  it,  subject,  however,  to  the  qualification  that  such  new 
terms  are  net  expressly  or  impliedly  excluded  by  the  express  agreement. 
1  Smith's  Leading  Cases,  307  et  seq.  To  have  this  effect,  however, 
the  usage  must  be  reasonable,  and  not  in  conflict  with  an}'  general  rule 
of  law.  Macy  et  al,  v.  Wheeling  Ins.  Co.,  9  Mete  354.  The  proof 
offered  in  this  case  was  clearly  not  for  the  purpose  of  explaining  any 
ambiguity  in  the  contract,  or  for  the  purpose  of  showing  that  some 
particular  word  or  phrase  in  it  is  used  out  of  its  ordinary  signification. 
No  claim  of  this  kind  is  made.  It  is  conceded  by  both  parties  that  ap- 
pellants were  to  make  advances,  —  that  is,  let  appellee  have  money, 
from  time  to  time,  as  he  might  need  it,  under  the  contract.  So  far  there 
is  no  controvcrs}'.  But  appellants  contend  that  a  custom  or  usage  pre- 
vailed, not  adverted  to  in  the  express  agreement,  which  required  the 
appellee  to  give  to  them  his  note  upon  receiving  any  such  advances. 
The  usage  here  sought  to  be  shown,  it  is  clear,  was  for  the  purpose  of 
adding  a  stipulation  on  the  part  of  appellee  which,  it  is  conceded,  is  not 
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found  in  the  express  agreement.  This,  as  we  have  alreadj*  seen,  may 
sometimes  be  done;  but  wlietber  it  ooold  be  done  in  tliis  particular 
case  depends  uix)n  whether  the  stipulation  thus  to  be  added  is  inoon« 
sistent  or  in  conflict  with  that  part  of  the  agreement  which  is  expressed, 
and  about  which  there  is  no  controversy.  We  are  clearly  of  opinion 
that  it  is,  and  that  the  trial  court  therefore  ruled  properly  in  excluding 
the  evidence  and  in  refusing  the  instructions  complained  of. 

An  advance  or  payment  of  money  on  a  contract  of  sale,  without 
doubt,  is  altogether  a  different  thing  fh>m  that  of  obtaining  money  from 
the  purchaser  on  the  seller's  own  note.  The  legal  effect  of  the  trans- 
action in  the  first  case  is  to  extinguish,  pro  tanto^  the  seller's  claim  and 
the  purchaser's  corresponding  liability.  In  the  second,  no  part  of  either 
is  extinguished.  Instead  of  collecting  something  on  his  corn,  as  pro- 
vided bj^  the  agreement,  the  seller  is  offered  a  loan  of  money  on  his 
individual  note,  which  would  be  a  complete  change  of  the  legal  relations 
of  tiie  parties.  Whereas  the  seller  was,  before,  a  mere  creditor  of  the 
purchaser,  he  at  once,  upon  giving  such  a  note,  becomes  the  debtor  of 
the  purchaser,  and  no  part  of  the  debt  due  him  on  account  of  the  sale 
IS  thereb}'  discharged.  Thus  it  is  seen  the  legal  effect  in  the  one  case 
is  practicaUy  the  very  opposite  of  what  it  is  in  the  other,  and  might  in 
many  cases  result  in  the  grossest  injustice.  For  instance,  had  appellee 
given  his  note  for  the  required  advance,  the  appellants  might,  the  next 
hour  thereafter,  have  transferred  it  to  another  for  value,  and  appellee 
would  have  been  compelled  to  pay  it,  whether  he  ever  got  a  cent  for  his 
com  or  not.  This  is  apparent.  That  one  will  not  be  permitted  to 
prove  a  custom  or  usage  the  effect  of  which  will  be  to  add  to  an  express 
agreement  a  condition  or  limitation  which  is  repugnant  to  or  inconsist- 
ent with  the  agreement  itself,  will  hardly  be  questioned.  This  is  not 
only  the  universally  received  doctrine  on  the  subject,  but  it  has  been 
often  fully  recognized  by  this  court.  Ctidwett  v.  Meek,  17  III.  220; 
BisseU  V.  Ryan^  23  id.  566  ;  Desfder  v.  Beers,  32  id.  368 ;  Wilson  v. 
Baumarij  80  id.  493.  In  the  editor's  note  to  WiggUsioorth  v.  Dalles 
son  J  Smith's  Leading  Cases,  309,  it  is  said :  ^^  Evidence  of  usage,  though 
sometimes  admissible  to  add  to  or  explain,  is  never  to  vary  or  to  con* 
tradict,  either  expressly  or  by  implication,  the  terms  of  a  written  instru- 
ment,"—  citing  in  support  of  the  proposition  Magie  v.  Atkinson^ 
2  M.  &  W.  442 ;  Adams  v.  Worldley^  1  id.  374  5  Freeman  v.  Loeder^ 
11  A.  &  E.  589 ;  and  Oates  v.  Pym^  6  Taunt.  445.  The  rule  here 
stated  is  equally  applicable  to  a  verbal  contract,  where  the  terms  of  It 
are  definitelj*  fixed,  as  the}'  are  in  the  present  case. 

It  follows  ...  the  Judgment  of  the  Appellate  Court  must  be  affirmed. 

Judgment  affirmed. 
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SARGENT  V.  ADAMS. 
SupRBMK  Judicial  Court  or  Massachusetts.    1854. 

[Reported  3  Gray,  72.] 

Assumpsit  for  money  had  and  received.  Writ  dated  March  23, 
1847.  The  case  was  submitted  to  the  decision  of  the  coort  upon  the 
following  facts,  reserving  the  objections  specifically  taken :  — 

The  defendant,  prior  to  the  11th  of  Feburary,  1847,  had  fitted  op 
the  old  Lamb  Tavern,  on  Washington  Street  in  Boston,  as  a  hotel, 
under  the  name  of  the  Adams  House.  Beneath  it  he  had  built  &Te 
stores,  which  together  occupied  the  whole  of  the  ground  story,  except 
the  entry  to  said  house,  which  was  numbered  371,  and  each  of  which 
stores  was  fitted  for  occupancy  as  such,  and  was  occupied  by  a  differ- 
ent tenant  for  the  sale  of  goods,  except  the  store  numbered  3,  which 
was  vacant 

On  said  11th  of  February  mutual  bonds  were  entered  into  between 
the  parties,  by  one  of  which  the  defendant  doth  covenant  and  agree 
with  the  plaintiff  and  Otis  M.  Moulton  ^^to  lease  and  let  to  the  said 
Sargent  and  Moulton,  for  the  term  of  ten  years,  the  *  Adams  House,' 
so  called,  situate  on  Washington  Street  in  said  Boston,  and  num- 
bered 371  on  said  Washington  Street,  for  the  annual  rent  of  ten 
thousand  and  five  hundred  dollars,  payable  monthly,  together  with 
the  taxes; '"  and  '^to  sell  and  deliver  to  the  said  Sargent  and  Moulton 
a  good  and  perfect  bill  of  sale  of  all  the  furniture  belonging  to  the 
said  Adams  in  the  said  Adams  House,  for  the  sum  of  twen^-seven 
thousand  dollars;  fifteen  thousand  dollars  to  be  paid  upon  the  execu- 
tion of  the  said  bill  of  sale,  and  the  balance  of  twelve  thousand  to  be 
secured  by  a  mortgage  upon  said  furniture;"  and  to  execute  and 
deliver  the  necessary  papers  and  deliver  possession  of  the  premises 
on  the  22d  of  said  February.  By  the  other  bond,  Sargent  and  Moul- 
ton covenant  and  agree  with  Adams  to  pay  the  stipulated  rent  and 
taxes  for  such  a  lease,  and  to  purchase  the  furniture  upon  the  terms 
above  stated,  and  to  deliver  all  necessary  papers  by  the  said  22d 
of  February.  In  these  bonds,  all  the  parties  are  styled  innholders. 
On  the  23d  of  February,  the  plaintiff  paid,  in  part  performance  of 
this  agreement,  $1,100  (being  the  money  sought  to  be  recovered  back 
in  this  action),  and  the  time  of  performance  was  extended  by  agree- 
ment to  the  1st  of  March. 

It  is  agreed,  if  it  be  competent  for  the  defendant  to  show  the  same 
by  any  oral  evidence  outside  of  the  bond,  which  the  plaintiff  denies, 
that  the  parties  originally  agreed  by  parol  to  let  and  hire  the  house 
proper,  exclusive  of  the  said  stores,  for  the  annual  rent  of  $10,000 
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and  taxes;  that  afterwards,  before  the  execution  of  the  bonds,  it 
was  agreed  by  parol  that  store  No.  d  should  be  included,  at  an 
additional  annual  rent  of  |500,  the  intention  being  that  this  store 
might  be  altered  by  the  lessees  into  a  ladies'  entrance. 

On  the  1st  of  March  the  defendant  executed  and  tendered  to  the 
plaintiff  a  lease  from  himself  to  the  plaintiff  and  Moulton  of  'Hhat 
building  situated  on  Washington  Street  in  said  Boston,  now  kept  as  a 
hotel,  and  known  as  the  Adams  House,  together  with  the  store  under 
the  said  hotel,  numbered  three,"  for  ten  years,  at  an  annual  rent  of 
$10,500  and  taxes,  with  covenants  on  the  part  of  the  lessees  to 
cleanse  the  drains  and  vaults  at  their  own  expense,  and  not  to  assign 
nor  underlet,  nor  make  any  alterations  without  the  written  consent  of 
the  lessor.  On  the  evening  of  the  same  day  the  parties  met  by 
appointment  at  the  Adams  HoucTe  to  perform  their  agreement;  and 
the  plaintiff,  laying  down  the  lease  previously  furnished  him  for  ex- 
amination, said  to  the  defendant,  ^^I  am  here  to  fulfil  my  part  of  the 
agreement,  and  I  want  yon  to  fulfil  yours."  The  defendant  answered, 
**What  is  the  objection  to  the  lease?"  The  plaintiff  replied,  '*You 
know  as  well  as  I  do  it  is  not  according  to  the  bond."  The  defendant 
said,  ''It  is*  I  have  taken  advice  upon  it,  and  I  will  not  give  you 
any  other."  The  plaintiff  answered,  ''  It  is  not  When  it  is,  I  am 
here  ready  to  fulfil  my  part  of  the  agreement  I  am  here  for  that  pur- 
pose "  (at  the  same  time  laying  down  a  sum  of  money  upon  the  table), 
''and  I  want  you  to  fulfil  yours."  Whereupon  the  defendant  left  the 
room,  and  after  a  short  absence  returned  with  his  counsel,  and  ten- 
dered to  the  plaintiff  this  lease,  and  the  bill  of  sale  mentioned  in  the 
bond,  and  said  he  was  ready  to  deliver  the  property  mentioned  in  the 
bond.  The  plaintiff  read  the  papers ;  and  the  defendant  then  asked 
him  whether  they  were  right,  repeating  the  question  frequently,  and 
requested  him  to  say  wherein  they  were  wrong,  saying,  if  they  were  not 
right,  he  would  make  them  so.  To  all  which  the  plaintiff  sometimes 
made  no  reply,  and  sometimes  said,  "Ask  me  no  questions,"  or  "I 
am  not  here  as  a  witness,"  or  "I  cannot  say."  The  defendant  fre- 
quently requested  him  to  produce  his  money,  but  he  did  not  offer  any, 
nor  did  he  say  the  papers  were  wrong,  nor  specify  any  objection  to 
them,  but  declined  to  make  any  answers,  except  as  above,  and  there- 
upon the  interview  terminated  mutually.  .  .  . 

T.  WiUey  and  D.  H,  Mason^  for  the  plaintiff. 

R.  Choate  and  C.  C.  Nutter^  for  the  defendant 

Shaw,  C.  J.  The  questions  in  this  case  arise  upon  the  construc- 
tion of  the  bond  from  Adams  to  Sargent  and  Moulton,  and  the  re- 
fusal or  failure  of  Adams  to  perform  it  on  his  part,  so  as  to  entitle 
Sargent  to  recover  back  the  advance,  as  money  paid  on  a  considera- 
tion which  had  failed. 

This  is  plainly  one  of  that  class  of  cases,  in  which  the  contracts  of 
each  party,  being  mutual  and  dependent,  are  to  be  performed  simul- 
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taneously.     Neither  is  bound  to  perforin  on  his  part,  unless  the  other 

is  ready  at  the  same  time  to  perform  on  his  part     Tiie  party  who  ' 

would  seek  to  recover  of  the  other  upon  a  breach  of  contract,  or  fail* 

ure  to  perform,  must  aver  and  prove  his  own  offer  and  readiness  to 

perform,  and  that  the  other  party  has  failed  to  perform  on  his  part. 

Both  parties,  apparently  aware  of  this  rule,  met  on  the  1st  of  March, 

the  extended  time  for  mutual  performance.     The  defendant  produced 

a  lease,  already  signed  and  sealed,  and  which  bad  previously  been 

exhibited  to  the  plaintiff  for  inspection ;  and  also  a  bill  of  sale  of 

the  furniture,  to  which  no  objection  seems  to  have  been  made;  and 

offered  to  deliver  them  to  the  plaintiff,  on  receiving  the  money  and 

securities,  to  be  paid  and  delivered  to  him  at  the  same  time  by  the 

plaintiff. 

It  is  very  manifest,  from  the  description  in  the  lease  offered,  that  it 
did  not  include  but  one  of  the  stores  in  the  Adams  House,  under  the 
part  used  for  a  hotel ;  and  the  firat  question  is  whether  the  obligation 
to  let  the  Adams  House  at  a  specified  rent  did  include  the  five  stores. 
If  it  did,  the  lease  excluding  four  of  those  stores,  being  an  impor^ 
taut  and  valuable  paii;  of  the  whole  estate,  could  not  be  a  substantial 
performance  of  a  contract  to  let  the  whole  at  the  same  rent. 

What  was  embraced  in  the  bond  by  the  description  '^Adams 
House"?  It  is  not  therein  described  as  a  hotel.  The  parties  are 
indeed  described  as  innholders;  but  this,  being  a  mere  description 
of  the  persons,  affords  no  light.  It  is  built  on  the  site  of  the  old 
Lamb  Tavern;  but  that  leads  to  no  definite  conclusion  that  it  was 
itself  a  tavern.  Looking  at  the  mere  contract  itself,  it  might  have 
been  free  from  all  ambiguity;  because,  in  applying  the  description,  it 
must  have  appeared  that  there  was  an  estate  definitely  described, 
and  as  well  known  by  that  name  as  the  Old  State  House  or  the  Boyl- 
ston  Market  House.  It  is  purely  matter  of  description,  and  must  be 
established  by  evidence  aliunde.  But  the  facts  detailed  in  this 
statement  do  show  that  there  is  an  estate  corresponding  in  part  to  the 
description,  to  wit,  a  house  known  as  the  Adams  House,  in  Washing- 
ton Street,  certain  parts  of  which  had  been  previously,  and  up  to  the 
time  and  at  the  time  of  the  contract,  used  and  occupied  as  a  hotel; 
and  certain  other  parts  of  it  used  and  occupied  for  shops  for  the  sale 
of  goods,  let  to  separate  tenants,  with  no  interior  communication,  nor 
any  other  connection  with  the  residue,  as  a  hotel,  than  that  of  relative 
position,  being  supported  by  the  same  foundation  and  sheltered 
by  the  same  roof.  But  this  is  common,  especially  in  cities,  with 
entirely  distinct  tenements  or  holdings.  This  description,  therefore, 
so  brief  in  its  terms,  when  applied  to  the  estate  in  question,  leaves  it 
in  doubt  whether  these  stores  are  excluded  or  included  in  the  term 
** Adams  House.**  But  yet  this  is  the  whole  of  the  description  used 
in  the  bond,  expressive  of  the  subject  matter  of  the  lease. 

It  is  argued  on  the  part  of  the  plaintiff,  that  '^ house''  means  the 
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whole  of  a  house,  and  not  part  of  a  house;  that  it  includea  all  upon 
the  same  foundation  and  covered  by  the  same  roof.  This  would  be 
quite  plausible,  indeed  an  argument  of  considerable  weight,  if  the 
term  was  used  in  its  generic  sense,  as  '*mj  house,  situated  in'' 
such  a  town,  or  such  a  street  But  it  is  plainly  used  as  a  proper 
name,  or  specific  designation;  and,  taken  in  connection  with  the  fact 
that  hotels  are  so  named,  it  leaves  it  still  doubtful.  If  it  had  been  a 
stipulation  to  convey  in  fee,  instead  of  to  lease,  it  would  carry  a 
much  stronger  conviction  that  it  intended  the  soil,  usque  ad  cesium. 
But  as  a  hotel  may  be  complete  in  all  its  parts  without  including 
separate  tenements  under  it,  and  is  often  designated  by  the  tei-m 
*^  house  "  --  as  the  Tremont  House,  the  Winthrop  House,  and  the  like 
—  and  as  it  looked  simply  to  a  term  of  years,  with  the  furniture  of 
the  hotel,  it  leaves  the  matter  questionable.  In  ascertaining  what  is 
parcel,  what  are  the  monuments,  bounds,  abuttals,  names  of  streets  or 
places,  it  is  always  competent,  and  indeed  often  necessary,  to  go 
into  parol  evidence,  or  evidence  aliunde.  A  very  palpable  instance 
arises  in  this  very  description,  short  as  it  is.  The  estate  is  de- 
scribed as  situated  on  Washington  Street.  Should  a  modern  convey- 
ancer be  tracing  back  this  title,  he  would  find  an  estate  apparently  the 
same  in  other  respects,  but  described  as  standing  on  Newbury  Street. 
He  must  seek  abroad  for  evidence,  which  he  would  soon  find,  that  not 
many  years  since  the  name  of  Newbury  Street  was  changed  to  Wash- 
ington Street. 

In  seeking  for  all  surrounding  circumstances,  to  throw  light  on 
matter  of  description,  the  object  is  to  obtain  from  the  words  used 
in  the  instrument,  in  the  light  of  all  such  circumstances,  the  intent 
and  meaning  of  the  parties.  In  doing  this,  it  is  an  established  rule, 
that  if  some  of  the  circumstances  do  not  correspond  with  a  probable 
exposition,  they  will  not  prevent  its  adoption,  if,  from  the  whole 
description,  the  meaning  or  intent  of  (he  contractor  or  devisor  can  be 
collected,  under  the  maxim,  faUa  demonstratio  non  nocet.  But  in 
coming  to  apply  the  description  to  the  contract,  and  after  all  these 
means  of  exposition  have  been  exhausted,  there  may  remain  an 
uncertainty  in  such  application;  this  constitutes  a  latent  ambiguity; 
and  then  the  law  is  well  settled  that  parol  evidence  is  admissible  to 
explain  what  was  intended. 

And  upon  consideration  of  the  evidence,  the  court  are  of  opinion 
that  this  constituted  a  case  of  latent  ambiguity,  as  that  is  understood 
and  explained  in  this  department  of  the  law.  The  brief  description 
^'  The  Adams  House  "  created  no  ambiguity  on  the  face  of  the  deed ; 
it  was  to  be  presumed  that  there  was  a  house  or  estate  well  known  to 
which  it  would  apply;  and  there  was  no  ambiguity  in  the  language 
of  the  contract.  One  party  intended  to  let  and  the  other  intended  to 
hire  a  tenement,  so  named  and  so  known.  But  when  this  designa- 
tion came  to  be  applied  to  the  subject,  there  were  two  subjects  to 
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which,  without  any  forced  constrnction  it  might  apply,  to  wit,  the 
site  or  soil  on  which  the  Lamb  Tavern  formerly  stood,  and  the  house 
bailt  npon  it;  or  it  might  apply  to  a  tenement,  consisting  of  suites 
of  apartments  other  than  the  stores,  which  together  made  a  complete 
hotel.  It  was  a  lease  for  years;  aud  such  a  tenement  might  be  com- 
posed of  parts  of  a  building  divided  horizontally,  as  well  as  by  metes 
and  bounds  on  the  surface;  though,  were  it  a  deed  in  fee,  it  would  be 
construed  otherwise.  The  stores,  being  numbered  1,  2,  3,  4,  and  5 
Adams  House  would  simply  show  that  they  were  parts  of  the  build- 
ing ;  but  their  being  wholly  detached,  without  any  interior  communi* 
cation,  and  built,  as  the  case  finds,  under  the  Adams  House,  would 
lead  to  a  contrary  conclusion..  For  this  reason,  we  are  of  opinion 
that  this  was  a  latent  ambiguity;  and,  within  the  rule,  parol  evidence 
was  admissible  to  explain  it.  8  Stark.  £v.  1026.^  It  falls  under 
that  class  of  cases  where  the  very  general  description  adopted  in  a 
contract  will  apply  to  two  distinct  subjects,  and  so  there  is  a  latent 
ambiguity.  In  the  case  of  Doe  v.  Bart,  1  T.  B.  701,*  the  question 
was  what  passed  by  the  terms  of  a  lease,  where  it  was  contended, 
upon  the  maxim  eujus  est  solum  ^us  est  ad  codum  et  ad  inferos^  that 
a  cellar  under  a  portion  of  the  leased  premises  should  pass.  Evidence 
aliunde  was  admitted.  Mr.  Justice  Grose  said,  by  way  of  illustra- 
tion, '*It  might  as  well  be  contended  that  a  lease  of  a  house  in  the 
Adel phi  would  pass  the  warehouses  underneath." 

The  parol  evidence  being  admitted,  the  case  is  put  beyond  all 
doubt  by  proof  that  the  contract  did  not  include  the  five  stores  in  the 
lower  story  of  the  hotel.  The  mere  designation  ''Adams  House** 
would  not  inelade  either  one  of  the  stores;  but  the  lease,  as  actually 
drawn  up  and  offered  by  Adams,  did  inqjude  store  No.  8.  The  reason 
of  this  is  explained  by  resorting  to  the  parol  proof;  but,  indepen- 
dently of  this,  the  including  of  this  store  No.  8  in  the  leased  premises, 
at  the  rate  of  rent  stipulated  by  the  contract  for  the  hotel  only,  could 
not  be  objected  to  by  the  lessees,  being  manifestly  for  their  benefit 

Judgmeni  for  the  defendant 

^  The  reference  is  to  the  let  ed.,  in  1824 :  no  diseriniination  is  there  made  be* 
tween  the  use  of  direct  Btatements  of  intention  and  other  extrinsic  eridence.  The 
theory  of  Shaw,  C.  J.,  may  perhaps  be  seen  by  comparing  this  passage  with  his  lan- 
guage in  Tacker  o.  Seaman's  Aid  Society,  infra,  968.  And  see  comments  on  the  case 
of  Doe  d.  Chichester  r.  Oxenden,  in  Prel.  Treat  Evid.  449,  450,  461,  479,  480.  —  Ed. 

'  No  diieot  statements  of  intention  were  resorted  to  in  tlus  case.  —  Ed. 
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STCX)PS  V.  SMITH. 
Sdpbsme  Judicial  Court  op  Massachusetts.    1868. 

[Imported  100  Mass.  68.] 

Contract,  against  a  trader  in  sewing  machines  in  Worcester  on  the 
following  agreement  signed  by  him:  ^^  Worcester,  August  30,  1866. 
I  promise  to  pay  Walter  Stoops  the  sum  of  fifty  dollars  for  inserting 
business  card  in  two  hundred  copies  of  his  advertising  chart ;  to  be 
paid  when  the  chart  is  published  and  the  card  appears  to  the  exclusion 
of  all  others  in  the  sewing  madiine  trade."  The  declaration  alleged 
the  full  performance  of  the  condition  by  the  plaintiff,  and  the  defend- 
ant's refhsal  nevertheless  to  pay  the  stipulated  sum  on  demand.  The 
answer  alleged  that  any  sum  which  the  defendant  agreed  to  pay  to  the 
plaintiff  was  in  consideration  of  the  plaintiff's  promise  that  the  copies 
of  the  chart  should  be  made  of  doth,  and  be  published  by  posting  in 
tlie  most  public  and  conspicuous  places  within  forty  miles  of  Worcester ; 
that  there  had  been  a  failure  of  such  consideration;  and  that  the 
plaintiff  made  the  promise  with  intent  to  defhiud. 

At  the  trial  in  the  Superior  Court,  before  Rockwell,  J.,  the  plaintiff 
testified  ^^  that  he  resided  in  Brooklyn,  New  York ;  that  he  made  the 
contract  with  the  defendant,  declared  on ;  that  he  printed  two  hundred 
charts  containing  the  business  card  of  the  defendant  to  the  exclusion 
of  all  others  in  his  branch  of  trade ;  that  within  a  month  after  the  date 
of  the  contract  he  sent  said  charts  to  Worcester  by  express,  and  at  the 
game  time  came  to  Worcester  himself,  hung  up  at  the  hotel  where  he 
stopped  in  Worcester  one  of  said  charts,  and  distributed  the  balance 
among  those  whose  business  cards  were  printed  on  said  chart ;  that  he 
delivered  flrom  four  to  eight  of  them  at  the  defendant's  place  of  busi- 
ness ;  that  said  chart  was  intended  to  be  hung  up  in  public  places  as 
an  advertising  medium ;  and  that  he  subsequently  requested  payment 
of  the  defendant,  who  refused  to  pa}*  the  same."  On  this  evidence  the 
plaintiff  rested  his  case.  The  defendant  asked  the  Judge  to  rule  that, 
as  the  contract  specified  two  hundred  charts,  the  plaintiff  could  not 
maintain  his  action  without  showing  that  he  had  published  that  number 
of  charts  in  some  manner  adapted  to  bring  the  advertisements  thereon 
to  the  notice  of  the  public  in  the  vicinity  of  the  defendant's  place  of 
business ;  and  that  distributing  them  as  testified  was  not  such  a  publi- 
cation; but  the  Judge  refused  so  to  nile,  and  ruled  that  upon  the 
plaintiff's  evidence,  if  believed,  he  was  entitled  to  recover.  .  .  . 

The  Judge,  on  the  plaintiff's  objection,  refused  to  allow  the  defend- 
ant to  introduce  the  evidence  thus  offered,  and  ruled  ^^  that  as  matter 
of  law  the  terms  of  the  contract  were  ftiUy  complied  with  on  the  part 
of  the  plaintiff  by  his  printing  the  card  of  the  defendant  upon  two 
hundred  copies  of  his  advertising  cliart  to  the  exclusion  of  all  others  in 
liis  branch  of  business^  and  distributing  the  two  hundred  copies  as  stated 
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by  him,  and  that  no  evidence  of  extrinsic  facts  was  admissible,  either 
for  the  purpose  of  showing  the  inducement  or  the  fraud  set  up  in  the 
answer,  or  the  facts  and  circumstances  surrounding  the  transaction,  or 
for  any  other  pur|)06e."  The  Jurj'  returned  a  verdict  for  the  plaintiff^ 
and  the  defendant  alleged  exceptions. 

G.  F.  Verryy  for  the  defendant 

F.  H,  Dewpy  and  F.  F.  Ooulding^  for  the  plaintiff. 

Wells,  J.  The  writing,  upon  which  this  action  is  brought,  contaias 
a  promise  on  the  part  of  the  defendant  onl3\  It  recites  imperfectly*, 
and  in  general  terms,  the  agreement  to  be  performed  on  the  part  of  the 
plaintiff,  as  the  consideration  upon  which  the  promise  of  the  defendant 
is  made.  At  the  trial,  the  defendant  offered  evidence  to  show  the 
whole  arrangement  between  the  parties;  particularly  the  representa- 
tions of  the  plaintiff  as  to  the  material  of  which  the  chart  was  to  be 
made,  and  the  manner  in  which  it  would  be  published ;  and  contended 
that  he  was  not  bound  to  pa}',  because  the  plaintiff  had  failed  so 
to  make  and  publish  the  chart  The  court  excluded  the  evidence, 
and  ruled  that  no  evidence  of  extrinsic  facts  was  admissible  for  any 
purpose. 

The  alleged  representations  related  to  that  which  was  then  in  the 
future,  and  were,  in  one  aspect,  of  a  promissory  nature.  The  prin- 
ciple of  law  is  clear  and  well  settled,  that  the  obligation  of  a  writtea 
contract  cannot  be  abridged  or  modified  by  or  made  conditional  upon 
another  preceding  or  contemporaneous  parol  agreement,  not  rieferred 
to  in  the  writing  itself.  Trustees  of  Church  in  Hanson  v.  Stetson^ 
6  Pick.  506;  Wakefield  y.  Stedman,  12  Pick.  662;  8l.  Louis  Insur- 
ance  Co.  v.  Horner^  9  Met  89;  Adams  v.  WUson^  12  Met  138; 
Underwood  v.  Simonds^  ib.  275 ;  Hanche$  v.  Birge^  ib.  545 ;  Free- 
cott  Bank  v.  Caverly,  7  Gray,  217 ;  SmaU  v.  Quiney^  4  Greenl.  497, 
But  it  is  equally  well  settled  that,  for  the  purpose  of  applying  the 
terms  of  the  written  contract  to  the  subject-matter,  and  removing  or 
explaining  any  uncertainty  or  ambiguity  which  arises  from  such  appli- 
cation, parol  testimony  is  admissible,  and  has  a  legitimate  office.  For 
this  purpose,  all  the  facts  and  circumstances  of  the  transaction  out  of 
which  the  contract  arose,  including  the  situation  and  relations  of  the 
parties,  may  be  shown.  Oerrish  v.  Towne^  3  Gray,  82 ;  Herring  v. 
Boston  Iron  Co.,  1  Gray,  134;  Sutton  v.  Bowker,  5  Gray,  416; 
Bradley  v.  Washington,  Alexandria,  &  Georgetown  Steam  Fdcket  Co.y 
13  Pet  89 ;  Frice  v.  MouaJt,  11  C.  B.  n.  s.  508.  The  subject-matter 
of  the  contract  may  be  identified  by  proof  of  what  was  before  the 
parties,  by  sample  or  otherwise,  at  the  time  of  the  negotiation.  Bradr 
ford  V.  Manly,  13  Mass.  139;  Hogins  v.  Flympton,  11  Pick.  97; 
Clark  V.  Houghton,  1 2  Gray,  88 ;  Haven  v.  Brown,  7  Greenl.  421. 
The  terms  of  the  negotiation  itself,  and  statements  therein  made,  may 
be  resorted  to  for  this  purpose.  J^oster  v.  Woods,  16  Mass.  116; 
Sargent  v.  Adams,  3  Gray,  72;  Mumford  v.  Gething,  7  C.  B. 
w.  s.  305;    Chadmck  v.  Burnley,   12  Weekly  Rep.  (Q.  B.)  1077. 
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The  meaning  of  ambigaous  terms  in  the  contract  may  be  fixed  by 
showing  that  a  particular  significance  had  become  attached  to  those 
terms  by  repatation,  usage  of  trade,  or  otherwise.  Woods  v.  Satoin^ 
4  Gray,  322 ;  Hart  v.  HammeU^  18  Vt  127 ;  Putnam  v.  Bond,  [100 
Mass.]  28.  The  purpose  of  all  such  evidence  is,  to  ascertain  in  what 
sense  the  parties  themselves  used  the  ambiguous  teims  in  the  writing 
which  sets  forth  their  contract.  If  the  previous  negotiations  make  it 
manifest  in  what  sense  they  understood  and  used  those  terms,  the}* 
furnish  the  best  definition  to  be  applied  in  the  interpretation  of  the 
contract  itself.  The  efiect  must  l)e  limited  to  definition  of  the  terms 
used,  and  identification  of  the  subject-matter.  If  so  limited,  it  makes 
no  difference  that  the  language  of  the  negotiations  relates  to  the  future, 
and  consists  in  positive  engagements  on  the  part  of  the  other  party  to 
the  contract.'  Their  effect  depends,  not  upon  their  promissory  obli- 
gation, but  upon  the  aid  they  afford  in  the  interpretation  of  the  con- 
tract in  suit  They  are  not  the  less  effective  for  the  purposes  of 
explanation  and  definition  because  they  purport  to  carry  the  foi*ce 
of  obligation. 

The  contract  in  suit  may  illustrate  this  principle  in  a  point  that  is 
not  ill  dispute.  The  defendant  agrees  to  pay  fifty  dollars  "  for  insert- 
ing business  card,"  etc.  In  applying  this  stipulation,  if  the  defendant 
had  a  business  card  distinctive!}'  known  and  recognized  as  such,  there 
would  be  no  dififtculty  in  giving  effect  to  the  contract.  But  the  identi- 
fication of  that  card  would  involve  the  whole  pnnciple  of  admitting 
parol  testimony  for  the  interpretation  and  application  of  written  con- 
tracts to  the  subject-matter.  It  could  be  done  only  by  the  aid  of  parol 
testimony.  Suppose  he  had  several  business  cards,  differing  in  form 
and  contents,  but  one  was  selected  and  agreed  upon  for  the  purpose  at 
the  time  the  contract  was  signed;  or  that  one  had  been  prepared 
specially  for  the  purpose.  Clearly  parol  testimony  would  be  com- 
petent to  identif}'  the  card  so  selected  or  prepared  ;  and  to  prove  that 
the  parties  assented  to  and  adopted  it  as  the  card  to  which  the  con- 
tract would  apply.  Suppose,  thiixll}',  that  no  such  card  had  been 
selected  or  prepared,  but  its  form,  contents,  and  style  had  been  de- 
scribed verbally  and  assented  to,  and  the  plaintiff  had  agreed  to  insert 
it  as  so  described.  Such  evidence  maj'  be  resorted  to,  not  for  the 
promise  it  contains,  but  for  the  aid  it  affords  in  fixing  the  meaning 
and  applying  the  general  language  of  the  written  contract 

The  same  considerations  render  the  evidence  offered  by  the  defend- 
ant competent  for  similar  purposes.  The  term  '^  his  advertising 
chart "  requires  to  be  practically  applied.  The  representations  of  the 
plaintiff  are  in  the  nature  of  a  description  of  the  vehicle  by  which  the 
publication  of  the  business  card  was  to  be  effected  ;  and  his  account  of 
the  disposition  he  proposed  to  make  of  the  charts  was  a  description  of 
the  extent  and  the  sense  in  which  it  was  to  be  an  '^  advertising  chart." 
The  representations  as  to  the  material  of  which  the  chart  was  to  be 
made,  and  the  mode  of  publication,  constitute  his  description  of  what 
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*^  his  advertising  chart**  was.  J£(xechnald  v. Zongbottom^  1  EL  &  EL 
977.  When  applied  to  such  an  artide  as  this,  the  word  ^^  published  ** 
can  have  no  fixed  signification  which  the  court  can  apply  to  the  contract 
What  -was  a  8ufi9cient  publication  within  the  sense  and  intent  of  the 
contract  must  be  ascertained  and  determined  by  the  Jury,  in  the  light 
of  all  the  facts  of  the  case.  We  think  the  Jur}'  may  consider  the  plain- 
tiff's own  description  of  the  chart,  and  his  representations  as  to  the 
mode  of  publishing  it,  upon  this  question.  Atvoood  v.  (7oM,  16  Pick. 
227 ;  EUU  v.  Thompson^  8  M.  &  W.  445. 

It  follows,  that  the  evidence  offered  by  the  defendant  was  improperly 
excluded.  It  was  competent  for  the  purposes  hereinbefore  indicated. 
It  is  unnecessary  to  consider  the  questions  which  have  been  discussed 
with  so  great  thoroughness  and  ingenuity  of  argument  by  the  plaintiff's 
counsel,  upon  the  defence  of  (hiud  and  misrepresentation ;  because  in 
the  view  of  the  case  which  we  have  taken  the  whole  force  of  the 
defendant's  testimony  will  bear  upon  the  interpretation  of  the  contrad 
itself.  Hxcepiians  su^taified,^ 


VIOLETTE  V.   RICE. 
SupRRMB  Judicial  Coubt  of  Massachusetts.    1809. 

[Reported  173  Mtu$.  82.] 

Bill  in  equitt,  filed  November  20,  1896,  in  the  Superior  Court, 
against  Charles  E.  Bice  and  Edward  E.  Bice,  copartners  as  C.  E.  and 
E.  E.  Bice,  and  others  not  material  to  be  named,  to  reach  and  apply 
property  in  payment  of  damages  foi;  an  alleged  breach  of  a  contract 
of  employment.  Hearing  before  Sheldon,  J.,  who  oitlered  a  decree 
to  be  entered  dismissing  the  bill;  and,  the  plaintiff  having  appealed, 
reported  the  case,  at  the  request  of  the  paities,  for  the  determination 
of  this  court.  The  facts  appear  in  the  opinion.  W.  R.  Sears^  for 
the  plaintiff.  T.  J*  Barry ^  for  the  defendants,  submitted  the  case 
on  a  brief. 

Holmes,  J.  This  is  a  bill  in  equity  to  reach  and  apply  property 
which  is  alleged  to  have  been  conveyed  in  fraud  of  the  plaintiff, 
claiming  damages  for  a  breach  of  contract  to  employ  the  plaintiff  in 
the  part  of  Bertha  Gessler  in  a  play  called  Excelsior  Junior.     The 

1  Compare  Brown  v.  Markland,  16  Uteh,  860 ;  Citizens'  Bank  ».  Brigham,  60  Piic. 
Eep.  754  (Kane.  1900).  In  N.  Y.  Sprinkler  Co.  v.  Andrews,  38  N.  Y.  App.  Div.  56, 
69  (1899),  the  court  (Cnllen,  J.)  said  :  •*  We  are  also  of  opinion  that  the  evidence  of 
the  negotiations  and  conversations  between  the  parties  leading  up  to  the  written  con- 
tract was  improperly  excluded.  Of  course,  such  conversations  were  inadmissible  to 
contradict  or  vary  the  written  agreement,  but  they  were  offered  for  no  such  purpose. 
The  defendant's  counsel  stated  tliat  he  offered  them  to  show  the  situation  of  the  parties 
with  reference  to  the  property,  and  the  purpose  for  which  the  contract  was  made.  For 
this  purpose  they  were  competent  (West  ».  Smith,  101  U.  S.  263;  Stoops  v.  Smith, 
100  Mass.  63;  1  Greenl.  Ev.  §  277),  provided,  of  course,  that  the  situstion  of  the  par- 
ties  had  any  bearing  on  the  interpretation  and  construction  of  the  contract.  We  think 
it  had."  — Ed. 
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contract  was  in  writing,  and  engaged  the  plaintiff  in  general  terms 
*Ho  render  services  at  any  theati*es/'  etc.,  the  plaintiff  agreeing  ''to 
conform  to  and  abide  by  all  the  rules  and  regulations  adopted  by 
said  Edward  £.  Rice  for  the  government  of  said  companies.'*  On 
the  back  of  the  contract,  which  seems  to  have  been  put  in  by  the 
plaintiff,  were  ''Rules  of  the  Rice  Burlesque  Companies,**  one  of 
which  was,  "No  person  shall  •  ;  .  refuse  a  part  allotted  to  him  or 
her  by  the  manager"  on  certain  penalties,  including  discharge  at.the 
option  of  the  manager.  These  rules  were  not  set  out  in  the  copy  of 
the  contract  annexed  to  the  bill  and  admitted  by  the  answer,  but  no 
objection  seems  to  have  been  made  on  this  ground,  and,  if  any  objec- 
tion had  been  made,  of  course  an  amendment  to  the  answer  would  have 
been  allowed.  At  the  hearing,  evidence  was  taken  de  bene  that  at 
the  time  of  signing  the  contract  it  was  agreed  that  the  general  word 
^'services  "  meant'  services  in  the  particular  part  named.  This  evi- 
dence ultimately  was  rejected,  and  the  only  question  is  whether  it 
should  have  been  admitted. 

We  are  of  opinion  that  the  evidence  could  not  be  received.  The 
plaintiff  accepted  the  defendants'  rules  by  signing  the  contract, 
whether  she  knew  them  or  not.  It  is  not  a  question  here  whether  an 
indorsement  upon  a  contract,  not  refeixed  to  upon  the  face  of  the  in- 
strument, is  part  of  the  contract  by  virtue  of  the  indorsement  alone. 
The  plaiutiff  expressly  adopted  any  rules  which  there  might  be,  within 
the  reasonable  import  of  the  name,  even  though  not  set  out  in  the 
contract,  and  if  she  adopted  them  in  the  dark  she  was  bound  none  the 
less.     See  Lehigh  Valley  Railroad  v.  Snyder^  27  Vroom,  326. 

With  or  without  the  rules,  the  engagement  to  render  services  ex- 
presses a  general  employment,  which  could  not  be  limited  to  a  single 
part  without  contradiction.  For  to  give  evidence  requiring  words 
to  receive  an  abnormal  meaning  is  to  contradict.  It  is  settled  that 
the  normal  meaning  of  language  in  a  written  instrument  no  more  can 
be  changed  by  construction  than  it  can  be  contradicted  directly  by 
an  avowedly  inconsistent  agreement,  on  the  strength  of  the  talk  of 
the  pailies  at  the  time  when  the  instrument  was  signed.  Black  v. 
Baehdder^  120  Mass.  171;  Flynn-v.  Boum&uf^  143  Mass.  277,  278; 
Chemical  Electric  Light  &  Power  Co.  v.  Howard^  150  Mass.  495; 
Goode  V.  Riley ^  153  Mass.  585,  586;  Poole  v.  Massachusetts  Mohair 
Plush  Co,y  171  Mass.  49,  52;  Grimstonv.  Cunningham^  [1894]  1  Q.  B« 
125.  When  evidence  of  circumstances  or  local  or  class  usage  is 
admitted,  it  tends  to  show  the  ordinary  meaning  of  the  language 
in  the  mouth  of  a  normal  speaker  situated  as  the  party  using  the 
language  was  situated,  "but  to  admit  evidence  to  show  the  sense  in 
which  words  were  used  by  particular  individuals  is  contrary  to  sound 
principle."  Drummond  v.  Attorney  General^  2  H.  L.  Cas.  887,  863. 
"If  that  sort  of  evidence  were  admitted,  every  written  document 
would  be  at  the  mercy  of  witnesses  that  might  be  called  to  swear  any- 
thing." Nichol  V.  GodUy  10  Exch.  191,  194.  To  similar  effect, 
Shaw,  C.  J.,  in  Broum  v.  Brown,  8  Met.  573,   577;   Tymason  y. 
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Bates^  14  Wend.  671,  675.  The  case  of  Keller  v.  Webb^  125  Mass. 
88,  goes  a  good  way,  but  was  not  intended,  we  think,  to  qualify  the 
principle  settled  by  the  earlier  and  later  MasBachusetts  cases,  some 
of  which  we  have  cited.  In  that  case  evidence  of  conversation  was 
admitted  to  show  that  ^^casks"  in  a  written  conti-act  meant  casks  of 
a  certain  weight.  It  was  assumed  that  the  contract  meant  casks  of 
some  ceilain  weight,  but  did  not  state  what,  and  thus  that  the  evi- 
dence supplemented  without  altering  the  written  words.  A  similar 
explanation  applies  to  Stoops  v.  Smithy  100  Mass.  68.  The  other 
cases  cited  do  not  need  particular  notice.  Decree  affirmed.^ 


In  Bank  op  New  Zealand  v.  Simpson,  82  Law  Times  Eep.  102 
(1900),  in  the  Privy  Council,  Lord  Davet  gave  the  judgment :  '*  The 
respondent  is  an  engineer  who  was  employed  by  the  api>ellants,  the 
Bank  of  New  Zealand,  to  superintend  on  their  behalf  the  construction 
of  a  railway  from  Rosehill  to  Pennant's  Hills.-  He  sues  the  bank  for 
extra  commission  alleged  to  be  due  to  him  from  them  under  the  agree- 
ment between  them.  The  appeal  is  from  an  order  of  the  Supreme 
Court  of  New  South  Wales,  dated  the  18th  November,  1898,  setting 
aside  the  verdict  of  a  jury  in  favor  of  the  appellants  and  directing  a 
new  trial.  ^ 

The  question  between  the  parties  is  exclusively  one  of  the  admissi- 
bility of  certain  evidence.  On  the  22d  January,  1894,  an  interview 
took  place  between  the  respondent  and  Mr.  Chapman,  the  manager 
of  the  bank.  On  tlie  following  day  the  respondent  wrote  to  Mr. 
Chapman  as  follows:  "  118  Phillip  Street,  Sydney,  N.  S.  W., the  23d 
Jan.,  1894.  — To  I.  Chapman,  Esq.j-managerof  theBankof  N.  Zealand 
Estates  Company  Limited,  Pitt  Street,  Sydney.  —  Dear  Sir,  —  In  reply 
to  3'our  inquiry  as  to  the  engineering  expenses  of  the  construction  of 
the  first  section  of  the  Pennant  Hills  and  Dural  Railway,  I  beg  to  inform 
you  that  I  am  prepared  to  undertake  the  work  on  the  following  terms, 
which  shall  include  the  payment  of  all  necessary  professional  assistants 
and  inspectors :  —  For  contract  specification  and  drawings,  2^  per  cent 
on  £35,000 ;  for  supervision  of  work,  5  per  cent  on  ditto ;  for  meas- 
urement of  work,  1  per  cent  on  ditto.  Provided  I  should  be^ allowed 
another  1^  per  cent  on  the  estimate  of  £35,000,  in  the  event  of  ny 
being  able  to  reduce  the  total  cost  of  the  works  below  £30,000.  I 
propose  to  effect  this  saving  by  extra  labor  in  making  comparative 
drawings  of  works  for  the  sake  of  economy  and  not  by  sacrifijsing  the 
character  of  the  work,  and  for  this  reason  I  do  not  recommend  the 
adoption  of  any  rail  under  71^  lbs.  I  shall  be  glad  to  hear  from  3'ou 
in  reply  to  the  terms  contained  herein. — Yours  very  truly  (Signed) 
B.  C.  Simpson."  No  reply  to  this  letter  was  written,  but  the  offer 
contained  in  it  was  verbally  accepted  on  behalf  of  the  bank,  and  it 
admittedly  expresses  the  terms  of  the  contract  between  the  parties. 

A  Tayloe  o.  Riggs,  1  Pet.  591,  698 ;  Nicholson  v.  Tarpey,  89  Cal.  617 ;  Dixon  v. 
WUliams,  173  Maw.  50  ;  Tallmadge  9.  Hooper,  01  Pac.  Rep.  849  (Oreg.  1900).  •— £a 
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The  works  were  proceeded  with  nnder  the  respondent's  supervision 
and  the  railway  was  completed.  The  cost  of  constnicting  the  railway, 
exclusive  of  the  purchase  of  land,  was  £28,116  16«,  ^d.  The  cost  of 
the  land  purchased  was  £5,774  128.  lie;?.  The  amount  of  the  respon- 
dent's commission  at  8^  per  cent  on  £35,000  was  £2,975.  Thei*e  were 
further  fees  paid  to  the  respondent  in  connection  with  the  purchases  of 
land  and  other  expenses,  bringing  the  total  up  to  £43,174  19^.  5d,  If, 
therefore,  '^  the  total  cost  of  the  works'^  referred  to  in  the  letter  of  the 
23d  January,  1894,  included  the  cost  of  the  land  and  the  respondent's 
commission  of  8^  per  cent  or  either  of  those  sums,  he  did  not  succeed  in 
reducing  the  cost  below  £30,000,  and  the  respondent  was  not  entitled 
to  his  extra  commission  of  1^  per  cent.  The  respondent  contended 
that  according  to  the  true  meaning  of  the  agreement  the  estimate  of 
£35,000  did  not  include  the  cost  of  the  land  purchased  or  the  amount 
of  his  commission,  and  on  the  22d  February,  1898,  he  commenced 
an  action  to  recover  £525,  the  amount  of  the  extra  1^  per  cent. 

The  action  was  tried  by  Cohen,  J.,  with  a  jury.  The  respondent  gave 
evidence  and  stated  his  version  of  what  took  place  at  the  interview  of 
the  22d  January,  1894,  and  of  the  intention  of  the  parties.  Mr.  Chap- 
man was  called  by  the  bank  and  gave  his  version  of  what  had  taken 
place  between  the  respondent  and  himself,  and  the  respondent  was  called 
in  reply.  Chapman's  evidence  was  objected  to  by  the  respondent's  coun- 
sel, but  admitted  by  the  learned  judge.  Tfie  appellants'  counsel  also 
tendered  a  certain  circular  which  had  been  prepared  b}*  the  respond- 
ent and  issued  by  him  with  the  concurrence  of  the  bank  before  the 
date  of  tlie  agreement  and  certain  correspondence  between  the  parties 
which  it  was  said  tended  to  support  the  view  of  the  appellants.  This 
evidence  was  also  objected  to  by  the  respondent's  counsel,  but  admitted 
by  the  learned  judge.  The  circular  in  question  stated  that  the  ^*-  esti- 
mated cost  of  the  line"  (meaning  the  line  in  question)  was  £35,000, 
but  that  by  economy  in  works  it  would  probably  be  constructed  for 
less,  and  after  giving  figures  showing  an  estimated  net  revenue  of 
£1,913,  proceeded  thus :  ''  Assuming  that  the  cost  will  be  £35,000,  the 
net  revenue  will  yield  a  dividend  of  5^  per  cent  on  the  capital."  At 
the  close  of  the  trial  (after  the  jury  had  retired)  respondent's  counsel 
asked  the  learned  judge  to  construe  the  letter  of  the  23d  January,  and 
direct  a  verdict  for  the  respondent  The  learned  judge  declineil,  and 
the  jury  gave  a  verdict  for  the  appellants.  The  respondent  moved  for 
and  obtained  a  rule  nisi  for  a  new  trial  on  grounds  which  fully  raised 
the  questions  between  the  parties,  and  need  not  be  stated  at  length. 
The  rule  was  made  absolute. 

The  learned  Chief  Justice  in  his  judgment  held  that  according  to  the 
true  construction  of  the  letter  ^^  the  total  cost  of  the  works  "  meant  the 
cost  of  the  actual  construction  of  the  railway,  and  could  not  with  legal 
certainty  be  applicable  to  both  the  total  cost  of  the  works  (alone)  and 
also  to  the  cost  of  the  works  plus  the  cost  of  the  land  plus  the  engi- 
neer's commission,  and  that  therefore  the  extrinsic  evidence  objected 
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to  oaght  to  have  been  rejected.  The  Chief  Justice  added  that  they 
could  not  understand  any  person  receiving  the  letter  after  due  consid- 
eration being  misled  by  its  contents. 

Their  Lordships  cannot  agree  with  the  views  so  expressed.  The 
respondent  admitted  in  his  evidence  (as  indeed  is  plain  without  his 
admission)  that  what  was  proposed  to  be  reduced  was  the  £85,000  to 
below  £30,000,  or  (in  other  words)  that  the  two  sums  are  coextensive. 
It  is  not,  therefore,  a  mere  question  of  the  meaning  of  the  words  *Uhe 
total  cost  of  the  works  "  standing  alone,  but  the  meaning  of  '*  the  esti* 
mate  of  £35,000 "  has  also  to  be  considered.  These  words  point  to 
something  which  was  known  to,  and  in  the  contemplation  of,  both 
parties  to  the  contract,  and  with  reference  to  which  they  contracted, 
and  in  order  to  construe  and  apply  the  contract  you  must  ascertain 
what  was  included  in  ^^  the  estimate  of  £35,000/'  on  tlie  reduction  of 
which  the  contract  depended.  Extrinsic  evidence  is  always  admissible 
not  to  contradict  or  vary  the  contract,  but  to  apply  it  to  the  facts 
which  the  parties  had  in  their  minds  and  were  negotiating  about.  The 
rule  is  thus  stated  in  Taylor  on  Evidence,  8th  edit.  vol.  2,  sect  1194 : 
**  It  may  be  laid  down  as  a  broad  and  distinct  rule  of  law  that  extrinsic 
evidence  of  every  material  fact  which  will  enable  the  court  to  ascertain 
the  nature  and  qualities  of  the  subject-matter  of  the  instrument,  or  in 
other  words  to  identify  th^  persons  and  things  to  which  the  instrument 
refers,  must  of  necesmy  be  received.''  In  Grant  v.  Chrant  (22  L.  T. 
Rep.  229 ;  L.  Rep.  5  C.  P.  727)  Blackburn,  J.,  quoted  judicially  the 
following  passage  from  his  valuable  work  on  Contract  of  Sale  (p.  49) : 
''The  general  rule  seems  to  be  that  all  facts  are  admissible  which  tend 
to  show  the  sense  the  words  bear  with  reference  to  the  surrounding  cir- 
cumstances of  and  concerning  which  the  words  were  used,  but  that  such 
facts  as  only  tend  to  show  that  the  writer  intended  to  use  words  bear- 
ing a  particular  sense,  are  to  be  rejected.*'  Various  cases  may  be  cited 
in  which  these  principles  have  been  applied.  In  Ogilvie  v.  Foljambe 
(3  Mer.  53),  Sir  William  Grant,  M,  R.,  says :  *'  The  defendant  speaks 
of '  Mr.  Ogilvie's  house'  and  agrees  *  to  give  £14,000  for  the  premises/ 
and  parol  evidence  has  always  been  admitted  in  such  a  case  to  show 
to  what  house  and  to  what  premises  the  treaty  related.''  In  Macdoncdd 
V  Longhottom  (1  E.  &  E.  977)  Lord  Campbell,  C.  J.,  says :  "  This  was 
an  offer  made  to  the  plaintiffs  and  accepted  b}*  them  of  16^.  per  stone 
for  '  your  wool '  to  be  delivered  in  Liverpool.  The  onlj  question  there- 
fore is,  what  was  the  subject-matter  of  the  contract  described  as  *  your 
wool '  ?  I  am  of  opinion  that  when  there  is  a  contract  for  the  sale  of  a 
specific  subject-matter,  oral  evidence  may  be  received  for  the  purpose 
of  showing  what  that  subject-matter  was  of  every  fact  within  the  knowl» 
edge  of  the  parties  before  and  at  the  time  of  the  contract  Now 
Stewart,  the  defendant's  agent,  had  a  conversation  before  the  contract 
with  one  of  the  plaintiffs,  who  stated  what  wool  he  had  on  his  own  farm, 
and  what  he  had  bought  from  other  farms.  The  two  together  consti 
tuted  *'  his  wool/  and  with  the  knowledge  of  these  facts  the  defendant 
contracts  to  buy  'your  wool.'    There  cannot  be  the  slightest  objection 
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to  the  admission  of  evidence  of  this  previous  conversation  which  neither 
alters  nor  adds  to  the  written  contract  bat  merely  enables  as  to  ascer- 
tain what  was  tlie  sabject-matter  referred  to  therein."  And  in  Smith 
V.  Thompson  (8  C.  B.  44)  evidence  was  admitted  of  previous  letters 
to  show  that  a  sum  of  money  transmitted  by  an  emplo3*er  to  his  clerk 
for  '*  business  purposes  "  was  properly  applied  by  the  clerk  in  payment 
of  his  own  salary.  Of  course  if  the  words  in  question  have  a  fixed 
meaning  not  susceptible  of  explanation,  parol  evidence  is  not  admissible 
to  show  that  the  parties  meant  something  different  from  what  they  have 
said.  That  is  not  so  in  the  present  case.  Their  Lordships  think  that 
^^  the  total  cost  of  the  works  "  may  mean  the  cost  to  the  owner  of  the 
completed  railway,  and  they  think  that  any  person  receiving  the  letter 
with  a  knowledge  of  the  previous  circular  and  of  the  conversation  of 
the  previous  day  according  to  Chapman's  version  (which  the  jury  evi- 
dently believed)  might  and  would  have  so  understood  it.  Their  Lord- 
ships are  therefore  of  opinion  that  the  evidence  objected  to  was  admis- 
sible, and  the  learned  judge  was  right  in  the  course  which  he  took  at 
the  trial  of  declining  to  construe  the  contract  without  the  assistance  of 
the  jury.  The  weight  and  import  of  the  evidence  were  for  the  jury  to 
consider,  and  their  verdict  in  favor  of  the  present  appellants  is  decisive 
of  the  view  they  took  as  to  the  effect  of  it  In  the  opinion  of  their 
Lordships  there  are  no  sufficient  grounds  for  disturbing  the  verdict  of 
the  jury  even  if  they  dissented  from  it,  which  they  are  far  from  doing. 
Their  Lordships  will  therefore  humbly  advise  Her  Majesty*  that  the 
order  of  the  Supreme  Court  be  reversed,  and  instead  thereof  it  be 
ordered  that  the  rule  nisi  and  the  rule  absolute  therein  referred  to 
be  discharged,  with  costs  to  be  paid  by  the  respondent  The  re- 
spondent will  also  pay  the  costs  of  this  appeal^ 


POWELL  V.  BIDDLE,  Adm^r. 
Common  Pleas  of  Philadelphia.    1790. 

[Rep(nied  2  Dallas,  70.] 

This  was  an  action  of  debt  to  recover  a  legacy  ander  the  following 
circumstances.  The  testator  by  his  last  will  and  testament  bequeathed 
'^  nuto  his  friend,  Samuel  Powell  (son  of  Samuel  Powell,  of  the  city  of 
Philadelphia,  carpenter),  the  sum  of  £100  in  specie,  to  be  put  out  to 
interest  by  his  executors ;  the  whole  principal  and  interest  to  be  paid 
to  the  said  Samuel  Powell  when  he  shall  attain  twentj'-one  years  of 
age.  But  in  case  he  shall  depart  this  life  in  his  minority  or  before  the 
said  legacy  be  paid  to  him,  then  the  same  to  sink  into  the  residue  of 
the  testator's  estate,  etc.''    At  the  trial  of  the  cause  evidence  was 

^  See  Plant  v.  Boame,  [1897]  2  Ch.  281;  New  Engl.  Co.  v.  Standard  Co.,  165  Mass. 
828 ;  Gray  v.  Smith,  76  Fed.  Bep.  525,  582-534 ;  compare  Doherty  v.  Hill,  144  Mass. 
466  —  Ed. 
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ofifered,  and  admitted,  to  show  that  though  the  legacy  was  bequeathed 
to  Samuel  Powell,  it  was,  in  fact,  intended  for  the  plaintiff,  wboeo 
Christian  name  is  William ;  and  a  verdict  was  thereupon  allowed  to  be 
taken  in  favor  of  the  plaintiff  for  the  principal  sum  and  interest,  subject 
to  the  opinion  of  the  court  on  a  rule  to  show  cause  whj*  there  should  not 
be  a  new  triaL  The  facts  proved  were,  that  William,  the  plaintiff,  had 
attained  the  age  of  twenty-one  years ;  that  he  was  thej'onnger  son  of  the 
testator's  deceased  daughter,  who  had  been  married  to  Samuel  Powell, 
the  carpenter,  named  in  the  will ;  that  he  was  well  known  to  the  testa- 
tor ;  and  that  the  testator  usually,  by  mistake  or  by  way  of  nickname,- 
called  him  Samuel ;  but  that  Samuel  Powell,  the  carpenter,  had  another 
son,  a  mason,  whose  name  was  actually  Samuel,  the  issue  of  a  second 
marriage,  and  with  whom  the  testator  had  no  connection  or  acquaint- 
ance whatever. 

On  arguing  the  motion  for  a  new  trial,  by  IngersoU  for  the  plaintiff*, 
and  Mifflin  for  the  defendant,  it  was  agreed  on  both  sides  that  the 
misnomer  was  merely  a  mistake;  but  nevertheless  it  was  contended 
for  the  defendant  that  the  evidence  to  prove  it  ought  not  to  have  been 
admitted ;  for  whatever  might  be  the  diversity  of  decisions  under  other 
circumstances,  it  was  alleged,  that  in  no  instance  had  a  legacy  been 
awarded  contrary  to  the  express  designation  of  the  will  when  a  person 
of  the  name  and  description  of  the  legatee  existed  capable  of  taking 
the  bequest.  Parol  proof  can  never  be  allowed  to  supply  the  intent  of 
the  testator  in  a  trial  before  a  jury,  though  it  is  sometimes  received  on 
questions  before  the  court  to  inform  the  consciences  of  the  judges. 

1  £q.  Abr.  230 ;  3  Chan.  Rep.  176  ;  2  Atk.  215  {  8  P.  Wms.  253,  254 ; 
9  Mod.  11;  2  Vem.  98,  252,  837,  625,  506;  2  Freem.  52,  s.  60; 
8  Vin.  Abr.  198,  s.  39.  Nor  will  evidence  ever  be  admitted  to  contra- 
diet  a  will,  though  in  cases  of  necessity  it  may  be  received  to  ascertain 
a  person  meant  where  there  are  two  persons  of  the  same  name,  or 
where  a  man  has  been  usually  called  by  a  nickname.     2  Atk.  239,  372 ; 

2  P.  Wms.  141. 

For  the  plaintiff,  it  was  said  that  the  rule  which  excludes  the  inter- 
pretation of  deeds  and  wills  by  evidence  dehors  must,  like  all  general 
rules,  be  liable  to  reasonable  exceptions.  If,  for  instance,  a  resulting 
use  would  arise  by  implication,  parol  testimony  may  be  admitted  to 
rebut  the  implication.  So,  likewise,  in  the  case  of  an  executor,  the 
intention  of  the  testator  respecting  the  disposition  of  his  residuary  per- 
sonal estate  may  be  proved  bj'  extrinsic  evidence.  If,  however,  the 
controversy  arose  upon  the  will  itself,  the  court  would,  probably,  be 
inclined  to  confine  their  construction  to  the  terms  of  the  instrument ; 
but  when  the  difficulty  proceeds  fh>m  a  fact,  independent  of  the  will,  it 
must  be  obviated  by  the  ordinary  means  employed  to  elucidate  any  other 
doubtfhl  point  Suppose  a  man  were  to  live  many  years  under  a  fic- 
titious name  which  happened  to  be  the  real  name  of  another  person  in 
the  same  community,  could  he  not  take  a  legacy  under  the  fictitious 
name?  Could  he  not  likewise  take  it  after  assuming  his  proper  name? 
And  if  so,  does  not  the  claim  depend  on  a  fact  dehors  the  will,  whio 
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mast  be  established  by  independent  proof  ?  The  present  dispute  in  the 
same  manner  resolves  itself  into  this  question^  whether  evidence  may 
not  be  given  in  the  case  of  two  persons  of  the  same  family^  one  called 
William  and  the  other  called  Samuel,  that  the  testator  knew  the  latter, 
though  he  did  not  know  the  former?  And  consequently  that  the  leg- 
acy given  by  a  mistake  of  names  to  the  person  he  did  not  know, 
was  intended,  in  fact,  for  the  person  he  did  know,  who  in  the  bequest 
is  emphatically  called  his  friend?  It  is  admitted,  from  the  authorities 
cited  by  the  opposite  counsel,  that  where  there  is  not  a  person  of  the 
name  mentioned  in  the  wilU  explanatory  evidence  may  be  given  of  the 
testator's  intention ;  and  that  if  Samuel  had  not  existed  William  might 
have  enjoyed  the  benefit  of  the  legacy  under  Samuel's  name.  But  the 
principle  extends  further  than  that  admission ;  and  as  between  William 
and  the  testator  an  obvious  mistake  ought  not  to  be  enforced  against 
all  the  truth  and  Justice  of  the  case.  In  P.  Wms.  141,  both  the  Chris- 
tian name  and  surname  of  the  legatee  were  mistaken,  and  there  were 
other  persons  capable  of  taking  the  legacy,  3'ct  the  decree  was  favor- 
able to  the  party  intended,  tliough  not  designated  by  the  bequest. 
All  the  authorities,  indeed,  concur  in  that  point,  that  no  injurj'  can 
arise  from  admitting  parol  proof  to  ascertain  the  thing  or  person 
described  by  the  testator.  Rich.  Law  of  Wills,  163,  279,  281 ;  2  Vem. 
693;  8  Vin.  Abr.  197;  Ca.  in  Eq.  212. 

Shippen,  President.  The  court  entertain  no  doubt  in  this  case, 
and  therefore  ought  not  to  postpone  a  decision.  The  bequest  was 
made  to  a  person  who  was  alwa3's  called  Samuel  by  the  testator, 
though  in  fact  named' William,  and  whom  the  testator  had  nurtured 
and  educated  from  his  infancy ;  when,  on  the  other  hand,  he  did  not 
even  know  the  pei^son  really  called  Samuel.  The  evidence  to  explain 
those  facts  was  proper  to  be  laid  before  the  jury,  and  their  verdict  per- 
fectly accords  with  the  law  and  equity  of  the  case.    Therefore, 

l^t  the  rule  be  discharged. 


Parsons  v.  Pabsoks,  1  Ves.  Jr.  266  (1791).  Testator  by  will  created 
a  trust  to  pay  an  annuity  of  £75  to  his  brother  Edward  Parsons  for 
life,  and  after  his  decease  to  go  equally  among  his  children  by  his  pres- 
ent wife.  At  the  time  of  making  this  will  he  had  no  brother  living  ex- 
cept Samuel  Parsons ;  who  had  a  wife  and  children :  but  four  or  five 
years  before  he  had  a  brother  named  Edward  Parsons ;  but  he  and  his 
wife  were  dead  at  the  date  of  the  will ;  and  other  legacies  were  given 
by  it  to  his  children.  Testator  had  been  in  the  habit  of  calling  his 
brother  Samuel  by  the  name  of  Edward  and  Ned.  The  bill  was 
brought  by  the  children  of  Samuel  against  the  trustees ;  and  upon  these 
circumstances,  which  were  proved  and  admitted,  the  only  question  was, 
whether  testator  intended  his  brother  Samuel,  when  he  named  his 
brother  Edward.  Lord  Chancellor  [Thurlow],  upon  all  these  cir- 
cumstances decreed  an  account  according  to  the  prayer  of  the  bill 
without  ai-gument. 
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DOE  d.  THOMAS  v.  BEYNON. 
Queen's  Bench.     1840. 

[Reported  12  A.  A  E.  431.] 

Ejectment  on  the  several  demises  of  Elizabeth  Thomas  and  Elizabeth 
Beynon. 

On  the  trial  before  Erskine,  J.,  at  the  Monmouth  Spring  Assizes, 
1839,  the  lessor  of  the  plaintiff  claimed  under  the  will  of  one  Lewis, 
dated  June,  1801,  which  contained  the  following  devise:  ^^  I  give  and 
devise  all  that  my  messuage,  farm,  lands,  and  hereditaments,  situated 
in  the  parish  of  Llanover,  in  the  count}'  of  Monmouth,  now  in  the  oc- 
cupation of  my  tenant,  James  Morgan,  unto  my  niece,  Mary  Beynon, 
of  the  city  of  Bristol,  widow,  for  and  during  the  term  of  her  natural 
life ;  and  from  and  after  her  decease  I  give  and  devise  the  same  unto 
her  three  daughters,  Mary,  Elizabeth,  and  Ann,  to  take  in  equal  parts 
and  shares  as  tenants  in  common,  and  to  their  respective  heirs  and 
assigns  forever.*'    The  will  was  signed  with  the  testator's  mark  only. 

Mary  Beynon,  the  niece  of  the  testator  mentioned  in  the  will,  had 
married  in  1785.  Her  first  daughter  was  named  Mar}',  who  died, 
unmarried  and  without  issue,  in  1831. 

In  1795  her  second  daughter,  named  Elizabeth,  was  born,  who  died 
at  the  age  of  six  weeks. 

In  1797  she  had  a  third  daughter,  named  Ann,* who  was  the  defendant. 

In  1798,  after  the  decease  of  her  husband,  she  had  an  illegitimate 
daughter,  who  was  christened  bj-  the  name  of  Elizabeth  Thomas,  and  was 
one  of  the  lessors  of  the  plaintiff;  and  in  1799  she  married  T.  Thomas. 

On  the  death  of  the  testator  in  1802  the  testator's  niece  took  posses- 
sion of  the  estate  devised  to  her,  and  retained  it  till  her  death  in  1837, 
when  the  defendant  entered,  claiming  as  sole  survivor  of  the  three 
daughters  mentioned  in  the  will ;  whereupon  this  action  was  brought 
by  the  natural  daughter,  Elizabeth,  to  recover  a  share  in  the  premises. 

At  the  trial  the  defendant  offered  to  show  that  the  testator  never 
knew  of  the  existence  of  Elizabeth,  the  lessor  of  the  plaintiff;  that  her 
birth  and  the  second  marriage  of  her  mother  to  Thomas  had  been  al- 
ways carefully  concealed  from  him,  and  that  he  addressed  letters  to  her 
as  Mary  Beynon  after  such  marriage.  For  this  purpose  letters  purport- 
ing to  be  written  and  sent  by  the  testator  to  "  Mrs.  Beynon  "  from  the 
year  1796  to  the  end  of  1800,  and  found  in  the  possession  of  Mrs. 
Thomas  at  the  time  of  her  death,  were  put  in  evidence.  They  accom- 
panied presents  sent  bj*  the  testator  to  her,  and  were  brought  by  a 
carrier.  Some  had  a  post-mark  on  them,  others  not.  It  was  not 
proved  that  the  testator  could  write.  It  was  objected  that  no  parol 
evidence  was  admissible  to  show  that  Elizabeth  Thomas,  the  daughter, 
was  not  intended,  and  that  the  handwriting  of  the  letters,  though  thirty 
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3-ears  old,  ought  to  be  proved.  The  learq^d  judge  admitted  the  evi- 
dence and  the  letters,  and  left  it  to  the  jury  to  say  whether  the  testator 
meant  to  include  Elizabeth,  the  illegitimate  daughter,  in  the  devise, 
there  being  no  proof  that  he  knew  of  the  death  of  Elizabeth  the  legiti- 
mate daughter,  or  of  the  birth  of  the  lessor  of  the  plaintiff.  The  jury 
found  a  verdict  for  the  defendant* 

In  the  following  Easter  term,  Carrington  obtained  a  rule  nm  on  both 
the  points  taken  at  the  trial. 

Talfourd^  Serjeant,  now  showed  cause. 

a,  F.  Jiicharde  and  Carrington^  contra. 

Cur.  adv,  vult. 

On  a  subsequent  day  of  these  sittings  (June  24th)  the  judgment  of 
the  Court  was  delivered  by 

Lord  Denmak,  C.  J.  In  this  case  two  questions  on  points  of  evi- 
dence arose  both  of  sufficient  importance  to  require  much  consideration. 
Landed  property  was  devised  by  will,  dated  in  1801,  to  Mary  Beynon 
for  life,  remainder  to  her  three  daughters,  Mary,  Elizabeth,  and  Ann, 
in  fee.  The  lessor  of  the  plaintiff  claimed  to  be  Elizabeth.  Mary  Bey- 
non had  had  three  legitimate  daughters, born  in  the  order  and  named  as 
stated  in  the  will.  Elizabeth  lived  onlj'  six  months,  and  had  been  dead 
between  five  and  six  3*ears  at  the  date  of  the  will.  Mary  and  Ann 
wei*e  then  living.  Mary  Beynon  became  a  widow  in  1797.  Afterwards, 
and  before  the  date  of  the  will,  she  had  an  illegitimate  daughter,  whom 
she  named  Elizabeth,  and  who  is  the  lessor  of  the  plaintiff. 

The  learned  judge  held  that  the  words  of  the  will  prima  facie  im- 
ported legitimate  children,  and  that  although  the  illegitimate  daughter 
might  be  included,  3'et  it  lay  on  the  lessor  of  the  plaintiff  to  show  that 
the  testator  so  intended.  Evidence  wa^  gone  into,  and  the  jury  were 
fully  satisfied  that  the  testator  intended  Elizabeth,  the  legitimate 
daughter,  whom  he  did  not  know  to  be  dead,  and  not  the  lessor  of  the 
plaintiff,  of  whose  existence  he  was  ignorant,  and  whose  birth  had  been 
studiously  concealed  from  him. 

On  the*  argument  in  support  of  a  rule  for  a  new  trial,  the  reception  of 
this  evidence  was  objected  to  on  the  ground  that  as  a  person  existed  at 
the  time  of  the  making  of  the  will  who  fully  answered  the  description 
in  the  devise,  thei*e  was  no  ambiguity,  and  of  course  no  evidence  could 
be  admissible  to  remove  any,  still  more  as  that  person  was  the  only 
one  who  did  answer  the  description ;  and  it  was  further  urged  that, 
although  another  person  formerly  existed  who,  if  living,  would  also  have 
answered,  even  more  fully,  the  description  in  the  devise,  yet  that  the 
death  of  that  person  conclusiveh'  prevented  the  application  of  the  words 
of  the  devise  to  her.  But  that  death  is,  in  truth,  a  mere  accident,  and 
can  have  no  other  effect  in  determining  the  sole  point  in  issue  —  the 
meaning  attached  b}^  the  testator  to  his  own  language  —  than  by  show- 
ing the  improbability  of  the  intention  supposed.  Under  these  circum- 
stance we  think  that  the  learned  judge  was  right  in  requiring  some 
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proof  that  the  testator  intended  to  include  the  illegitimate  daaghter, 
Elizabeth,  in  the  devise  in  question ;  and  that  in  order  to  e^lablish  or 
to  rebut  that  proposition,  all  the  circumstances  of  the  family,  the  inter- 
course which  the  testator  had  with  Mrs.  Be3'non  and  her  children,  and 
his  knowledge  of  their  number  and  names,  were  properly  laid  before 
the  jurj' ;  and  that  it  was  the  duty  of  the  jury  to  interpret  the  devise 
with  reference  to  all  such  evidence.  No  declarations  of  the  testator 
were  in  this  case  offei^d  in  evidence,  and  therefore  the  distinctions 
taken  in  some  recent  cases  (see  Doe  d,  Allen  v.  AUen^  12  A.  &  £.  451) 
on  that  head  need  not  be  examined. 

Another  objection  was  taken  on  the  ai^ument,  namely*,  to  the  recep- 
tion of  letters  thirty  years  old,  purporting  to  be  written  by  the  testator 
to  Mrs.  Beynon,  without  pixx>f  of  his  writing.  In  fact,  Uiere  was  evi- 
dence to  show  that  these  identical  papers  had  been  sent  by  the  testator 
by  a  carrier,  about  the  time  of  their  date,  to  Mrs.  Beynon.  We  do 
not  think  it  necessarj*  that  it  should  be  so  proved,  but  in  conformity 
with  what  was  done  at  Nisi  Prius  by  Lord  Chief  Justice  Dallas  in  the 
case  of  £ere  v.  Ward,  Phillipps  &  Amos  on  Evidence,  8th  ed.  652, 
we  think  that  they  were  properly  admitted.  Some  question  was  at- 
tempted to  be  raised  as  to  their  coming  from  the  proper  custody*,  but 
the  objection  on  that  ground  entirely  failed.  There  is,  therefore, 
no  reason  for  a  new  trials  and  the  rule  must  be  discharged. 

Jitde  discharged} 


TUCKER  V.  SEAMAN'S  AID  SOCIETY. 
SuPBEicE  Judicial  Court  of  Massachusetts.    1843. 

[ReporUd  7  Met.  188.]  * 

Bddt/j  for  the  plaintiffs ;  Giles,  for  the  Seaman's  Friend  Societies ; 
Brigharoj  for  the  Seaman's  Aid  Society. 

Shaw,  C.  J.  The  plaintiffs  in  the  present  case  are  the  execntors 
of  the  last  will  and  testament  of  Nathaniel  Tucker,  late  of  Milton, 
deceased,  against  the  Seaman's  Aid  Society,  established  in  Boston, 
and  the  treasurer  of  that  society ;  and  the  Seaman's  Friend  Society, 
and  the  treasurer  of  that  society.  The  bill  is  in  the  nature  of  a  bill 
of  interpleader,  in  which  the  plaintifll^  set  forth  certain  legacies,  to 
"the  Seaman's  Aid  Society  in  the  city  of  Boston."  They  tlien  set 
forth  the  fact  of  the  existence  of  two  societies  in  the  citj*  of  Boston ; 
one  denominated  the  Seaman's  Aid  Society,  and  one  called  the  Sea- 
man's Friend  Society,  both  having  similar  objects  in  view  —  that  of 
relieving  the  wanis  and  improving  the  condition  of  seamen  —  both 
of  whom  claim  the  same  legacies ;  and  the  bill  calls  on  said  parties 

1  As  to  the  word  "child,**  and  the  like,  compare  Hill  v.  Crook,  L.  B.  6  H.  L.  265 ; 
Dorin  w.  Dorin,  L.  R.  7  H.  L.  668  ;  In  re  Horner,  87  Ch.  D.  695  ;  In  re  Jodrell,  44 
Ch.  D.  590 ;  Tn  re  Hamson,  [1894]  1  Ch.  561  ;  In  re  Fish,  [1894]  2  Ch.  83 ;  /n  f» 
Walker,  [1897]  2  Ch.  238;  In  the  Goods  of  Ashton,  [1892]  Probate,  88.  —  En. 

'  The  statement  of  facts  is  omitted* 
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to  set  forth  their  respective  claims,  and  the  grounds  thereof,  to  the 
end  that  the  executors  may  safely*  carry  the  said  will  into  eflTect,  ac- 
cording to  the  true  construction  and  effect  thereof. 

It  appears,  by  the  proofs  and  pleadings  in  the  case,  that  there  are 
three  charitable  societies  established  for  the  aid,  improvement,  and 
encouragement  of  seamen ;  one  established  in  the  cit}*  of  New  York, 
called  the  American  Seaman's  Friend  Societj',  extending  its  care  to 
seamen  in  various  phices  and  States ;  one  called  the  Boston  Seaman's 
Friend  Society,  established  in  Boston,  and  said  to  be  affiliated  or  con* 
nected  with  the  American  Seaman's  Fiiend  Societ}*,  in  the  relation  of 
parent  and  branch  societies,  having  In  view  similar  objects  and  purposes 
of  charity.  The  other  is  established  in  Boston,  and  is  composed  of  females, 
principally  or  exclusively.  The  bequest  in  this  will  is  in  terms  to  the 
Seaman's  Aid  Society ;  but  the  other  two  societies  claim  that  the  lega- 
cies may  be  paid  to  them  on  the  ground  that  they  or  one  of  them  were 
intended  by  the  testator  to  be  the  object  of  his  bounty,  and  the  almoners 
of  his  charity  to  seamen,  and  that  the  other  was  not  so  intended  hy  the 
testator.  The  ground  set  forth  in  the  answer  of  the  former,  in  i-espcct 
of  their  claims,  is,  that  from  the  circumstances,  conversations,  and 
directions  leading  to  and  attending  the  making  of  the  will,  they  fully 
believe,  that  from  the  testator's  previous  acts  and  declarations,  his 
acquaintance  with  the  agents  and  promoters  of  the  Seaman's  Friend 
Society  in  New  York,  bis  taking  periodical  publications  issued  b}*  them, 
and  a  great  variety  of  collateral  circumstances,  it  was  his  intention  to 
make  these  bequests  to  the  Seaman's  Friend  Society  in  New  York,  and 
not  to  the  Seaman's  Aid  Society,  and  that  the  name  of  this  latter  societ}' 
was  inserted  by  mistake,  in  consequence  of  wrong  information  given 
to  him  by  the  scrivener  who  wrote  his  will.  The  question  is,  which  of 
these  societies  is  entitled  to  the  legacies. 

One  ground  of  argument  in  favor  of  the  Seaman's  Friend  Societ}*,  and 
in  support  of  their  claim  to  a  preference  over  the  Seaman's  Aid  Society, 
is,  that  the  latter  is  a  voluntary  society,  not  incorporated,  whereas  it 
appears  that  both  the  other  societies  are  legallj'  incorporated.  A  con- 
siderable part  of  the  able  argument  of  the  learned  counsel  for  these 
societies  is  taken  up  in  an  attempt  to  show  that  the  voluntary  society  is 
not  competent  to  take  and  hold  propert}',  and  therefore  it  could  not 
have  been  the  intent  of  the  testator  to  make  a  bequest  to  such  an  asso- 
ciation. If  there  were  nothing  in  the  will  to  control  or  modify  the 
direct  gift  to  the  unincorporated  societ}',  there  would  be  some  weight  in 
the  consideration.  But  it  appears,  by  the  will  itself,  that  the  testator 
made  many  bequests,  for  the  promotion  of  religious  and  philanthropic 
objects,  to  societies  and  associations  well  known  by  the  designations 
under  which  they  acted ;  and  it  probably  occurred  to  him,  that  some  of 
the  associations  might  not  be  incorporated,  and  so  co^ld  not  take  and 
hold  propeity,  in  the  aggregate  name  or  names  of  association ;  and  he 
took  the  precaution  to  insert  a  clause  to  this  effect :  ^'  M3'  will  is,  in  all 
cases  in  this  will,  where  any  sum  is  given  to  any  society  or  voluntary 
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association  not  incorporated,  that  the  same  shall  go  to  the  treasurer,  for 
the  time  being,  of  such  society  or  voluntary  association,  for  the  pur- 
poses of  such  society  respectively ;  and  that  the  receipt  of  such  treasurer 
for  the  same  shall  be  a  sufficient  discharge."  Taking  this  in  connection 
with  the  clause  making  the  bequest,  it  is  a  gift  to  a  person  designated 
as  the  treasurer  of  a  voluntary  societj',  and  as  capable  of  being  identified 
as  any  other  individual  person  ;  and  the  trust  upon  which  he  is  to  take  is 
indicated  with  equal  certainty.  This  reduces  the  question  to  a  mere 
question  of  fact>  whether  there  be  a  society  so  named  or  described  as  to 
be  capable  of  being  identified,  and  if  so,  whether  such  society  has  a 
treasurer.  These  points  are  proved  by  the  evidence,  as  fully  and  clearly 
as  if  the  Seaman's  Aid  Society  were  incorporated  by  a  legislative  act. 
There  is,  in  point  of  fact,  a  society  well  known  as  the  Seaman's  Aid 
Societ}',  composed  of  many  hundred  members,  all  or  most!}*  females, 
taking  regular  and  active  measures  for  the  relief  and  improvement  of 
seamen  and  their  families,  having  annual  meetings,  making  annual 
reports,  with  calls  on  the  public  for  assistance,  and  organized  by  the 
annual  election  of  a  president,  treasurer,  and  other  suitable  officers. 
There  was  then  a  person  precisely  described,  and  as  effectually  identified 
as  if  named,  capable  of  taking  the  bequest,  upon  a  trust  for  charitable 
purposes  clearly  designated.  It  becomes  therefoi^e  entirely  unnecessary 
to  consider  whether,  if  it  had  stood  as  a  bequest  to  the  society  alone, 
and  it  turned  out  that  the  societ}*  was  not  incorporated,  the  society 
could  have  taken  the  bequest.  We  have  taken  no  notice  of  the  circum- 
stance that  this  society,  in  some  of  their  reports,  have  spelt  the  name 
Seamen's  Aid,  and  in  some  of  them  Seaman's  Aid.  The  last  syllable 
being  unaccented,  the  sound  is  the  same,  and  the  spelling  is  immaterial ; 
the  name  is  the  same.  •  .  . 

We  are  then  brought  to  the  more  important  and  difficult  question, 
which  of  these  societies,  under  the  circumstances  admitted  or  proved, 
is  entitled  to  take  these  legacies ;  for  although  in  form  the  gift  is  to  the 
treasurer  of  the  Seaman's  Aid  Society,  3'et  it  is  to  be  given  to  him  in 
trust  for  the  society,  and  to  be  applied  and  expended  under  their  direc- 
tion ;  and  therefore  it  may  be  considered,  for  all  substantial  purposes, 
in  the  same  manner  as  if  it  were  a  gift  to  them,  which  they  could  legally 
take. 

We  consider  the  fact  proved  beyond  doubt,  by  the  evidence,  that  the 
testator  intended  to  make  a  charitable  bequest  of  propert}',  for  the  re- 
lief and  improvement  of  seamen  ;  that  he  had  been  induced  to  take  an 
interest  in  that  subject  by  his  previous  acquaintance  with  persons  who 
were  connected  with  the  American  Seaman's  Friend  Societ}' ;  that  the 
principal  society  was  established  in  New  York ;  that  this  interest  and 
sympathy  for  the  wants  of  seamen  were  extended  and  fostered  by  tak- 
ing a  periodical  publication,  published  by  the  American  Seaman's  Friend 
Society  at  New  York,  and  devoted  to  the  purposes  of  setting  forth  the 
wants  of  seamen,  and  their  claims  upon  the  sympathy  and  aid  of  the 
philanthropic,  to  advance  both  their  spiritual  and  temporal  interests ; 
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that  the  Boston  Seaman's  Friend  Society,  though  apparently  npt  known 
to  the  testator,  existed  in  connection  with  the  parent  society  at  New 
York,  was  under  the  control  and  management  of  persons  having  a  com- 
mon  object,  and  that  the  bequest  to  one  would,  in  general  terms,  tend 
to  the  accomplishment  of  the  same  purposes  as  if  made  to  the  other. 
It  does  not  api>ear,  however,  that  the  testator  had  any  knowledge  of 
the  Boston  Seaman's  Friend  Societ}*,  or  if  he  had,  that  he  i*egarded  it 
as  a  separate  society  or  association.  We  consider  it  also  proved,  that 
there  was  an  association,  not  incorporated,  but  clearly  and  distinctly 
identified,  organized  as  a  charitable  societ}*,  holding  annual  meetings, 
having  a  president,  secretary,  and  other  suitable  officers,  publishing 
annual  reports,  and  appealing^  to  the  public  for  charitable  assistance, 
known  and  designated  by  the  name  of  the  Seaman's  Aid  Society ;  that 
this  society  was  pnncipally,  if  not  wholly,  composed  of  and  managed 
by  females,  and  had  for  its  general  object  the  temporal  and  spiritual 
benefit  of  seamen.  It  is  also,  we  think,  well  proved  by  the  circum* 
stances  which  preceded  and  attended  the  execution  of  the  will,  as  shown 
by  extrinsic  evidence,  that  it  was  the  intention  of  the  testator  to  make 
the  bequest  in  question  to  the  former  of  these  societies,  and,  at  the  time 
of  the  execution  of  his  will,  he  believed  that  he  had  done  so,  by  the 
name  and  designation  that  he  had  used ;  but  that  the  name  thus  used 
in  the  will  was  not  the  proper  name  and  designation  of  the  society  to 
whom  he  intended  to  make  the  bequest,  but  was  the  precise  and  proper 
name  of  the  latter  society,  Laving  the  same  general  object  in  view,  but 
conducted  and  managed  b}-  different  persons,  and  being  a  society  to 
which  the  testator  did  not  intend  to  make  the  bequest  It  is  also  proved 
that  the  testator  was  led  into  this  mistake  by  erroneous  information, 
honestly  given  to  him  by  Mr.  Baker,  who  drew  his  will,  not  intending 
to  mislead  or  deceive  him,  but  truly  to  inform  him ;  that  Mr.  Baker 
knew 'of  the  latter  society,  in  Boston,  had  seen  its  reports,  knew  that  it 
had  some  connection  with  Mr.  Taylor,  and  had  that  societ}*  in  his  mind 
when  he  mentioned  that  society  to  the  testator,  erroneously  believing 
that  it  was  the  society  intended  by  him,  and  gave  the  true  name  of 
the  latter  society  to  him ;  that  the  testator  acted  on  this  erroneous  in« 
formation,  —  erroneous  as  to  his  real  purpose,  as  it  now  appears  by  the 
evidence,  —  and  made  the  bequest  to  the  Seaman's  Aid  Society,  by 
their  precise  name  and  designation,  to  wit,  '^  the  Seaman's  Aid  Society 
in  the  City  of  Boston." 

It  is  therefore  the  case,  where  the  testator  makes  a  bequest  to  one 
by  his  proper  Christian  and  surname,  and  place  of  residence,  erro- 
neousl}'  believing  that  he  holds  a  certain  relation,  as,  for  instance,  that 
he  IS  the  son  of  an  old  friend,  having  been  so  informed  by  one  who 
thought  he  knew,  and  believed  the  person  so  designated  to  be  the  son 
of  the  testator's  old  friend ;  whereas  in  fact,  as  proved  afterwards,  a 
man  of  the  same  surname,  but  a  distinct  Christian  name,  and  living  in 
another  town,  was  the  son  of  the  old  friend,  —  the  person  whom  the 
testator  intended  to  benefit  bj-  the  bequest 
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It  is  not  easy  to  reconcile  all  the  cases  on  the  subject  of  the  admis- 
sion of  extrinsic  evidence  to  control  or  explain,  or  in  any  wa^'  give 
effect  to,  the  terms  of  a  will,  and  to  extract  from  them  a  general  rule 
with  all  its  exceptions  and  qualifications.     In  general,  no  extrinsic  evi- 
dence of  the  intention  of  the  testator  is  admissible  to  control  or  alter 
the  written  provisions  of  a  will.    It  would  be  contrary  to  the  general 
rule  of  the  common  law,  viz. :  that  where  a  party  has  expressed  his  con- 
tract or  his  testament  in  writing,  duly  executed,  such  writing  is  in  its 
nature  better  evidence  of  his  intentions  than  any  extrinsic  evidence 
could  be.     But  another  and  more  conclusive  re^on  is,  that  the  law  re- 
quires a  will  to  be  executed  in  presence  of  three  witnesses,  and  with 
other  solemnities  calculated  to  insure  correctness,  and  guard  against 
mistake  and  imposition;  and  without  this  precaution,  every  act  and 
instrument  purporting  to  give  property,  real  or  personal,  by  will,  is  in- 
operative and  void.    Since  the  Revised  Statutes,  the  old  law  requiring^ 
three  witnesses  to  a  devise  of  real  estate  is  extended  to  bequests  of 
personal  property.   Rev.  Sts.  c.  62,  s.  6.   If  therefore  it  could  be  proved 
by  a  dozen  witnesses,  be3'ond  all  doubt,  that  a  man  intended  to  make  a 
will  and  give  his  property  in  a  pai*ticular  wa}*,  and  to  give  nothing 
more,  and  gave  instructions  to  have  a  will  to  that  effect  written,  but 
before  it  could  be  written  he  was  suddenlj'  killed,  it  could  not  take 
effect.     So  if  he  in  fact  executed  a  will  in  which  a  legacy  was  omitted 
that  was  intended  to  be  giveb,  expressed  in  the  written  instructions, 
and  proved  by  the  testimony  of  the  sciivencr,  and  the  production  of  the 
minutes.     So  where  a  bequest  is  inserted,  but  the  name  or  the  descrip- 
tion of  the  legatee  is  leA;  blank.     In  the  one  case,  it  would  be  to  estab- 
lish, by  parol  evidence,  a  testamentary  bequest,  which  the  law  declares 
to  be  void,  unless  in  writing  and  witnessed  ;  in  the  other,  it  would  give 
greater  weight  to  an  unexecuted  memorandum,  or  to  viva  voce  testi- 
mony, than  to  an  instrument  formall}'  executed,  and  would  equally 
violate  the  statute  requiring  the  execution  of  a  will  to  be  attested 
before  it  can  take  effect  as  such. 

The  general  rule  certainly  is,  that  the  intent  of  the  testator  is  to  gov- 
ern in  the  construction ;  but  it  is  the  intention  expressed  by  the  will, 
and  not  otherwise.  To  get  at  the  intention  expressed  by  the  will,  every 
clause  and  word  are  to  be  taken  into  consideration,  because  one  clause 
is  often  modified  and  explained  by  another ;  every  implication,  as  well 
as  every  direct  provision,  is  to  be  regarded.  And  further ;  as  a  will 
must  necessarily  applj^  to  persons  and  things  external,  any  evidence 
may  be  given  of  facts  and  circumstances  which  have  any  tendency  to 
give  effect  and  operation  to  the  woixls  of  the  will ;  such  as  the  names, 
descriptions,  and  designations  of  persons,  the  relations  in  which  the}* 
stood  to  the  testator,  the  facts  of  his  life,  as  having  been  single  or  mar- 
ried one  or  more  times,  having  had  children  b^*  one  or  more  wives,  their 
names,  ages,  places  of  residence,  occupations ;  so  of  grandchildren, 
brothers  and  sisters,  nephews  and  nieces,  and  all  similar  facts.  And 
the  same  kind  of  evidence  may  be  given  of  all  facts  and  circumstances 
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attending  the  propert}*  bequeathed,  its  name,  place,  and  description ;  as 
by  its  former  owner,  present  occupant,  or  otherwise.  If,  when  the  will 
comes  to  be  thus  applied,  there  is  no  reasonable  doubt  as  to  the  persons 
and  things  intended,  there  is  no  room  for  any  further  admission  of  evi* 
dence,  to  show  the  intent  of  the  testator.  As  to  the  identity  of  the  per- 
sons and  things  mentioned  in  the'  will,  the  same  rules  will  apply  as 
apply  to  deeds  or  other  instruments.  If  in  the  matter  of  description 
tiiere  is  a  mistake,  that  is,  if  there  is  no  one  who  corresponds  to  the 
description  in  all  particulars,  but  there  is  one  who  cori'esponds  in  many  ' 
particulars,  and  no  other  who  can  be  intended,  such  person  will  take* 
So  of  the  property  given ;  if  it  be  a  farm^  for  instance,  con-esponding 
in  several  particulars  with  one  owned  by  the  testator,  though  differing 
in  some  one,  but  there  is  no  other  corresponding  with  it  at  all,  such 
farm  will  be  held  to  pass. 

Still,  however,  there  is  a  well-defined  class  of  cases,  wherein  extrinsic 
evidence  of  the  actual  intention  of  the  testator  is  admissible,  wiiich  is 
that  of  equivocation,  or  latent  ambiguity.  It  is  the  case  where  the  will 
is  plain  and  clear  on  its  face,  and  only  becomes  doubtful  when  applied 
to  the  subject-matter.  The  testator,  for  instance,  gives  the  manor  of 
Dale  to  his  nephew,  John  Smith,  and,  in  applying  the  will  to  the  prop- 
ert3',  it  appears  that  the  testator  had  two  manors  of  Dale,  or  two 
nephews  named  John  Smith,  and  no  inference  can  be  drawn,  fh>m 
other  parts  of  the  will,  or  the  circumstances  and  relations  of  the  testa* 
tor,  to  indicate  which  was  meant.  Perhaps  it  would  be  more  consistent 
with  principle,  if  this  were  a  new  question,  to  hold  that  such  a  bequest 
is  void  for  unceitainty,  and  so  let  in  the  heir ;  it  being  in  truth  impos- 
sible to  see,  by  the  will,  which  nephew  took,  or  which  estate  passed* 
But  as  the  will  does  clearly  describe  a  particular  estate,  and  names  a 
person  in  being  as  the  object  of  the  testator'^  bonntj*,  it  was  early  held 
as  the  legal  construction  of  the  statute,  that  from  the  necessity  of  the 
case,  extrinsic  evidence  must  be  admitted  to  show  which  was  intended. 
J}oe  V.  Chichester  J  4  Dow,  65,  93.  But  in  the  same  case,  in  the  House 
of  Lords,  it  was  held  by  the  unanimous  opinion  of  the  Judges,  that  where 
land  was  identified,  in  a  will,  by  its  designation  of  ^'  my  estate  of  Ash- 
ton,"  and  there  was  an  estate  in  the  parish  of  Ashton,  it  was  not  com- 
petent to  introduce  extrinsic  evidence  to  show  that  other  lands,  not  in 
Ashton,  were  intended  by  the  testator  to  be  included ;  because  the  de-  ^ 
scription  in  the  will  limited  the  estate  to  lands  within  the  parish  namedi 
and  that  left  no  room  for  extrinsic  evidence  of  intent. 

This  general  principle  is  asserted  and  maintained  in  a  recent  case  in 
which  the  authorities  were  full}*  reviewed,  and  the  principles  of  this 
branch  of  the  law  were  explained  with  great  clearness.  J)o€  v.  Sis- 
cockSf  5  Mees.  A  Welsh.  368.  In  that  case,  the  eminent  Judges  who 
decided  it  fully  recognized  the  authority  of  JSRUer  v.  IVaverSj  8  Bing. 
244,  and  1  Moore  &  Scott,  342. 

That  case  of  MiHer  v.  Travers  is  of  very  high  authority,  and  has  a 
strong  bearing  upon  the  present    It  was  a  case  in  chancery,  but  was   ^ 
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the  joint  decision  of  the  Lord  Chancellor,  and  Chief  Justice  Tindal  and 
Chief  Baron  Lyndhurst,  assisting  him.  The  actual  devise  was  of  all 
the  testator's  real  estate  in  the  county  of  Limerick,  and  in  the  city  of 
Limerick.  At  the  time  of  making  his  will,  he  had  no  real  estate  in  the 
county  of  Limerick,  but  a  small  real  estate  in  the  city  of  Limerick,  and 
considerable  real  estate  in  the  count}*  of  Clare.  Evidence  was  offered 
to  show  that  the  testator  intended  to  include  the  estate  in  the  county  of 
Clare ;  that  it  was  in  fact  embraced  in  the  form  of  a  will,  directed  and 
approved  by  the  testator ;  that  this  draft  was  sent  to  a  conveyancer,  to 
make  some  alterations  in  other  particular ;  that  he  inadvertentlj*,  and 
without  authonty,  struck  out  the  word  Clare,  so  that  tlie  estate  there 
situated  was  not  included,  and  that  the  testator,  after  keeping  it  some 
time,  executed  it,  without  perceiving  the  omission.  It  was  considered 
on  the  assumption  that  the  extrinsic  evidence,  if  admissible,  would  show 
that  Clare  was  omitted  by  mistake,  and  that  the  land  in  that  county 
was  intended  to  be  included  in  the  devise.  But  it  was  held  that  the 
evidence  was  not  admissible.  It  waa  also  decided,  that  it  would  make 
no  difference,  in  this  respect,  if  it  were  apparent,  from  the  insufficiency 
of  the  estate  mentioned  to  meet  the  charges  upon  it,  or  from  other  cir- 
cumstances, that  some  mistake  had  been  made ;  still  it  would  not  be 
admissible  to  show  that  the  testator  intended  to  devise  propertj'  which 
had  been  omitted  b}'  mistake.  There  was  a  subject-matter  upon  which 
the  will  could  operate,  and  it  must  be  limited  accordingly.  There  was 
no  designation  by  name  or  description,  imperfect  or  otherwise,  which 
could  extend  the  will,  so  as  to  include  estate  in  the  count}'  of  Clare ; 
the  evidence  of  intention  therefore,  lK)wever  strong,  could  only  show  a 
purpose  to  devise,  unexecuted  by  the  will ;  and  to  give  it  effect  as  a 
devise  would  be  to  establish  a  devise  by  parol  evidence,  or  evidence 
extrinsic  to  the  will,  against  the  express  provisions  of  the  statute  of 
wills. 

This  case  is  full  of  instruction  upon  this  subject,  and  if  its  anthority 
is  admitted,  it  is  decisive  of  the  present.^  We  think  the  same  principle 
has  been  adopted  and  sanctioned  in  other  States,  and  in  this.  Jackson 
V.  Sill,  11  Johns.  201 ;  Jiichards  v.  Dittch^  8  Mass.  506;  Farrary. 
Ayres^  5  Pick.  404 ;  Crocker  v.  Crocker,  11  Pick.  252 ;  Brown  v.  Sal- 
tonstall,  3  Met.  423. 

The  principle  established  by  the  cases  Is,  that  the  estate  must  pass 
by  the  will.  If  the  will  applies  definitely  to  two  or  more  persons,  so 
that  either  would  be  entitled  to  take  it,  under  the  will,  but  for  the  ex- 
istence and  claim  of  the  other,  then  parol  evidence  is  admissible  to 
prove  which  was  intended.  When  that  proof  is  supplied,  the  will  oper- 
ates, b}'  its  own  force  and  terms,  to  give  the  property  to  that  one,  as  if 
such  person  had  been  the  only  one  named  or  described.  The  evidence 
does  not  create  the  gift,  but  simply  directs  it.  Where  the  name  or 
description,'  used  in  the  will,  does  not  designate,  with  precision,  any 
person,  but  where,  when  the  circumstances  come  to  be  proved,  so  many 
of  them  concur  to  indicate  that  a  particular  person  was  intended,  and 

1  Sed  qucere.    See  PreL  Treat  Evid.  474-476.  —  En. 
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no  similar  conclusive  drcumstances  appear,  to  distinguish  and  identify 
any  other  person,  the  person,  thus  shown  to  be  intended,  will  take. 
Such  was  the  case  of  Beaumont  v.  F*eU^  2  P.  W.  141,  where  a  legacy 
to  Catherine  Earnley  was  held  to  be  good  to  Gertrude  Yardley;  for 
although  both  the  Christian  and  surname  were  mistaken,  ^et  the  de8cri[> 
tion  sufficiently  identified  the  person,  and  there  was  no  other  person  to 
whom  it  would  apply  at  all.  To  the  same  point  is  Parsons  v.  Parsons^ 
1  Yes.  Jr.  266.    See  12  Adolph.  &  Ellis,  451. 

When  there  is  no  person,  taking  name  and  descnption  together,  who 
answers  to  the  name  and  description  in  the  will,  and  upon  the  proof  of 
facts  and  circumstances  to  enable  the  Court  to  infer  who  was  intended, 
if  the  proof  does  not  so  predominate  in'  favor  of  either  as  to  enable  the 
Coui't  to  determine  who  was  intended,  still  extrinsic  evidence,  to  show 
whom  the  testator  intended,  will  not  be  admitted,  but  the  bequest  will 
rather  be  held  void  for  uncertainty.     Thomas  v.  Thomas,  6  T.  R.  671. 

With  these  views  of  the  law,  the  Court  are  all  of  opinion,  that  the 
Seaman*s  Aid  Society  of  the  City  of  Boston,  or  rather  their  treasurer, 
in  trust  for  them,  is  entitled  to  take  the  legacies  in  question.  That 
societj'  is  clearly  and  distinctly  designated,  bj*  its  name  and  the  de- 
scription of  its  place  of  existence  and  operation.  Indeed,  it  was  the 
society,  as  appears  too  bj'  the  extrinsic  evidence,  intended  and  desig- 
nated by  him,  at  the  time  of  making  his  will,  and  directed  bj*  him  to  be 
inserted ;  though  there  is  no  doubt  that  he  was  induced  so  to  insert  it 
by  the  incorrect  information  inadvertentl}'  given  him  at  the  time.  The 
Seaman's  Friend  Society,  either  of  New  York  or  Boston,  cannot  take, 
because  the  name  and  description  are  not  those  by  which  they  have 
ever  acted  or  been  known  or  designated ;  and  because  the  Seaman's 
Aid  Society  is  the  one  preciselj'  named  and  described  in  the  will.  Had 
there  been  but  one  charitable  society'  established  for  the  relief  and 
benefit  of  seamen,  and  that  one  the  Seaman's  Friend  Societ}-,  the  evi- 
dence to  be  derived  from  the  facts  and  circumstances,  combined  with  a 
name  verj'  near  the  one  mentioned  in  the  will,  and  a  descnption  indi- 
cating the  purposes  to  which  the  giA;  was  devoted,  in  the  absence  of 
any  other  claim  on  the  part  of  an}-  similar  societ}-,  would  have  been 
very  strong,  without  direct  proof  of  intention,  to  show  that  the  Sea- 
man's Friend  Society  was  intended ;  and,  if  so,  they  would  be  entitled 
to  take  the  legacy  by  the  established  rules  of  law. 

I  intended  to  notice  more  particularly*  the  cases  cited  for  the  Sea- 
man's Friend  Society^  but  most  of  them  have  already  been  alluded  to. 

The  case  of  PoweU  v.  Biddle,  2  Dall.  70,  is  certainly  strong  for  sup- 
porting the  intent,  proved  by  extrinsic  evidence,  against  the  claim  of  a 
person  precisely  named  and  described.  It  was  a  case  decided  by  the 
Philadelphia  Court  of  Common  Pleas,  many  years  ago,  and  seems  to  us 
contrar}*  to  the  decisions,  and  cannot  be  considered  as  of  high  author- 
ity. Careless  v.  Careless j  1  Meriv.  884,  is  a  plain  case  of  latent 
ambiguit3\  It  was  a  gift  to  a  nephew,  Bobert ,  son  of  the  testator's 
brother,  Joseph.    The  testator  had  two  nephews,  but  neither  the  son  of 
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Joseph.  The  name  was  equally-  applicable  to  both;  the  description 
equallj'  inapplicable  to  either ;  and  therefore  extrinsic  evidence  of  in- 
tention was  rightlj'  received,  to  remove  the  ambiguity. 

The  present  is  not  a  case  of  latent  ambiguity^  for  the  reasons  already 
stated.  On  the  face  of  the  will  all  is  plain  and  clear.  When  the  will 
comes  to  be  applied,  there  are  found  to  be  two  societies ;  one  rightly 
named  and  described,  the  other  not.  There  is  then  no  ambiguity*  as  to 
the  society  intended  by  the  will  It  is  the  offer  of  proof  of  intent 
aliunde  which  creates  the  doubt,  and  this  is  clearly  inadmissible,  under 
the  rule  applicable  to  such  a  case. 

For  the  same  reason,  there  is  no  ground  to  contend  that  this  bequest 
is  void  for  uncertaintj*.  There  is  no  uncertainty  in  the  terms  of  the 
will,  or  of  its  application  to  the  society  named  and  described.  It  is  the 
extrinsic  evidence,  which  is  offered  in  order  to  create  a  doubt  of  the 
testator's  intent,  and  to  prove  that  his  intent  was  not  expressed  by  his 
will.  This  creates  no  uncertainty  which  can  render  the  bequest  void. 
The  Court  are  therefore  all  of  opinion,  that  the  treasurer  of  the  Sea* 
man's  Aid  Societ}'  is  entitled  to  a  decree.^ 


Stringer  v.  Gardiner,  4  De  G.  &  J.  468  (1859).  This  was  an  ap- 
peal by  the  defendants  from  a  decree  of  the  Master  of  the  Rolls,  declar- 
ing the  plaintiff,  Elizabeth  Jane  Stringer,  entitled  to  certain  property 
given  by  the  will  of  Benjamin  Tapley. 

The  will,  made  in  1852,  contained  the  following  gifts,  on  which 
the  question  turned:  ^^I  give  and  bequeath  to  my  niece  Elizabeth 
Stringer  the  sum  of  £20  for  mourning,"  and  in  a  subsequent  part  of 
the  will  —  *^  As  to  all  that  my  cottage  and  premises  called  Rose  Cot- 
tage, in  trust  for  my  said  niece  Elizabeth  Stringer,  her  executors,  ad- 
ministrators, and  assigns." 

At  the  time  when  the  testator  made  his  will  the  plaintiff,  who  was  the 
granddaughter  of  a  niece  of  the  testator,  was  about  five  3*ears  old,  and 
was  then  and  at  the  time  of  his  death  the  only  relative  of  his  of  the 
name  of  Stringer  who  had  also  the  name  Elizabeth.  She  was  shown 
to  have  visited  the  testator. 

The  defendant  urged,  that  the  person  meant  by  the  will  was  the 
plaintiffs  grandmother,  Mrs.  Elizabeth  Stringer,  a  niece  of  the  testa- 
tor, with  whom  he  had  been  on  intimate  terms.  It  appeared  that  Mrs. 
Stringer  had  died  in  1848,  before  the  date  of  the  will,  and  that  the  tes- 
tator had  been  present  at  her  funeral. 

The  defendants  in  support  of  their  case  adduced  the  evidence  of  the 
solicitor  who  prepared  the  will,  which  evidence  was  to  the  following 
effect :  The  testator  had  made  a  will  in  1847,  which  contained  bequests 

1  Compara  Ammcan  Bible  Soo,  r.  FraU,  9  Allen,  109 ;  Dumham  ▼.  Avetfilt  45 
Cono.  61.  ~  Ed. 
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in  precisely  the  same  terms  as  those  given  above,  at  which  time  Mrs. 
Elizabeth  Stringer  was  living  and  the  plaintiff  was  only  five  months  old. 
lu  January,  1850,  the  testator  made  a  codicil,  by  which  he  revoked 
some  of  the  legacies  given  b}'  his  will.  In  Januar}',  1852,  the  testator 
instructed  the  solicitor  to  prepare  a  codicil  to  make  some  alterations  in 
his  testamentary  dispositions,  having  no  reference  to  the  gifts  to  Eliza- 
beth Stringer.  The  solicitor  recommended  him  not  to  make  a  second 
codicil,  but  to  execute  a  copy  of  his  former  will  with  such  alterations 
as  were  requisite,  to  which  the  testator  assented.  The  solicitor  did  not 
know  that  Elizabeth  Stringer  was  dead,  and  altered  the  will  in  the  par- 
ticulars referred  to  by  the  testator,  and,  as  he  deposed,  neither  his 
attention  nor  that  of  the  testator  was  directed  to  the  fact  of  her  dcath.^ 
The  will  as  thus  altered  was  executed,  and  was  the  will  on  which  the 
question  arose.  The  Master  of  the  Bolls  decided  that  this  evidence 
was  not  admissible,  and  made  a  decree  in  favor  of  the  plaintiff.  The 
defendants  appealed. 

Mr.  RoundeU  Falfner  and  Mr.  Lindky^  for  the  plaintiff,  in  support 
of  the  decree. 

Mr,  Selwyn  and  Mr,  Deane,  for  the  appellants. 

The  Lord  Chancellor  [Campbell].  I  am  of  opinion  that  there 
is  no  ground  whatever  for  this  appeal.  Looking  at  the  will,  and  at 
such  parts  of  the  evidence  as  are  plainly  admissible,  I  think  that  the 
plaintiff's  title  is  established.  There  was,  when  the  will  was  made,  a 
person  who  answered  sufflcientl}*  the  description  of  ^'  my  niece  Eliza- 
beth Stringer."  It  is' true  that  her  name  was  Elizabeth  Jane,  but  it  is 
hardl}*  to  be  called  error  of  description  to  leave  out  one  of  her  Christian 
names  and  designate  her  simplj*  by  the  other.  She  was  a  great-grand- 
niece  ;  still  she  was  a  niece,  and  there  being  no  other  person  of  any 
similar  name  who  answered  the  description  of  niece  at  all,  she  was  natu- 
rally described  simply  as  *•''  niece."  At  the  time  when  the  will  was  made 
there  was  no  one  else  who  in  the  slightest  degree  answered  the  descrip- 
tion in  the  will ;  her  grandmother,  who  had  answered  it  preciselj',  was,  ^ 
as  the  testator  well  knew,  in  her  grave  when  the  will  was  made.  As 
the  plaintiff  was  living  at  the  date  of  the  will,  was  known  to  the  testa- 

1  In  8.  c.  below  (27  Beav.  p.  37),  the  solicitor's  evidence  showed  that  the  testator's 
memory  was  considerably  impaired  at  the  time  of  his  proposing  a  second  codicil,  and  that 
the  solicitor  advised  the  coarse  finally  adopted  oat  of  regard  to  that  fact.  The  witness 
also  said  :  "  I  was  not  myself  aware  that  Elizabeth  Stringer,  the  grandmother  of  the 
plaintiff,  was  dead,  or  I  should  have  called  the  testator's  attention  to  the  said  bequests 
of  £20  and  Rose  Cottage,  as  two  of  those  which  pressed  for  consideration  and  altera- 
tion. No  remark  whatever  was  made  to  me  by  the  testator  in  reference  to  the  said 
bequests,  and,  as  far  as  I  can  judge,  I  believe  that  neither  the  said  bequests  to  the 
plaintifTs  father,  nor  the  death  of  Elizabeth  Stringer,  once  occurred  to  the  testator, 
though  I  have  no  doubt,  myself,  that,  by  Elizabeth  Stringer  being  named  in  the  will 
of  the  26th  day  of  May,  1847,  the  testator  intended  Elizabeth  Stringer,  the  grand- 
mother of  the  plaintiff ;  and  I  believe  that  the  bequest  of  the  £20  and  of  Rose  Cottage 
to  Elizabeth  Stringer  was  allowed  to  remain  in  the  will  of  the  18th  day  of  January, 
1852,  entirely  through  forgetfiilness  and  inattention  on  the  part  of  the  tMtator."  —  £d« 

02 
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tor,  and  Bufilcientlj'  answers  the  description  contained  in  the  will,  and 
as  there  was  not  an}'  other  person  living,  or  whom  the  testator  could 
suppose  to  be  living,  at  the  date  of  the  will,  who  answered  that  descrip- 
tion at  all,  we  are  bound  Judicially  to  hold  that  the  plaintiff  was  the 
object  of  the  testator's  bounty.  It  is  unnecessary  to  notice  the  argu- 
ment grounded  on  the  improbability  that  the  testator  would  leave 
money  to  buy  mourning  for  an  infant. 

The  Lord  Justicb  Kniqht  B&acB.  The  appeal  has  nothing  to  rec- 
ommend it  but  the  names  of  the  distinguished  counsel  who  signed  the 
certificate,  and  it  ought,  in  my  judgment^  to  be  dismissed  with  costs. 

The  Lord  Justice  Turner  concurred.^ 


In  lie  Waller,  80  Law  Times  Rep.  701  (Court  of  Appeal,  1899). 
C.  H.  Waller  by  his  will,  dated  the  6th  July^  1896,  made  the  following 
bequest :  — 

^^  To  such  of  the  daughters  of  my  late  friend  Ignatius  Scoles,  de- 
ceased, as  shall  be  living  and  unmarried  at  my  decease,  l^acies  of 
one  hundred  pounds  each."  •  •  . 

Ignatius  Scoles  was  a  Jesuit  priest  and  unmarried,  and  was  living  a£ 
the  time  the  will  was  made. 

His  father,  Joseph  John  Scoles,  an  architect,  who  had  lived  at  Grof- 
ton  Lodge,  Hammersmith,  died  in  186S,  leaving  his  son,  Ignatius 
Scoles,  and  daughters  surviving  him. 

Five  of  the  daughters  of  Joseph  John  Scoles  were  living  and  un- 
married at  the  death  of  the  testator,  and  claimed  the  legacies  as  against 
the  residuary  legatees. 

By  a  former  will  made  the  20th  July,  1893,  the  testator  bequeathed  to 

^^  The  six  daughters  of  the  late  Mr.  Scoles,  architect,  who  formerly 
resided  at  Croflon  Lodge,  Hammersmith,  —  namely,  Mrs.  Annie  James, 
and  the  Misses  Lilian,  Caroline,  Emily,  Catherine,  and  Octavia  Scoles, 
—  the  sum  of  £1,000  in  equal  shares." 

In  two  subsequent  wills,  dated  respectively  the  13th  November,  1894, 
and  the  1st  January,  1896,  the  testator  bequeathed  ^*  To  such  of  the 
daughters  of  my  late  friend  Ignatius  Scoles,  deceased,  as  shall  survive 
me,  a  legacy  of  £100  each." 

Joseph  John  Scoles  was  a  friend  of  the  testator. 

An  originating  summons  was  taken  out  b}'  the  executors  and  trustees 
of  the  will  to  determine  the  construction  thereof. 

The  summons  was  adjourned  into  court,  and  came  on  to  be  heard 
before  Kekewich,  J.,  on  the  2d  and  3d  December,  1898,  when  his 
Lordship  decided  (79  L.  T.  Bep.  723)  that  the  previous  wills  were  ad- 

I  Staph.  Dig.  Evid.  note  xxxiii :  "Such  a  deciaion  as  that  in  Stringer  v.  Gardiner, 
the  result  of  which  was  to  give  a  legacy  to  a  person  whom  the  testator  had  no  wish  to 
benefit,  and  who  was  not  either  named  or  described  in  his  will,  appears  to  me  to  be  a 
practical  refatation  of  the  rule  or  principle  on  which  it  ib  baaed."  See  lieber,  Polit, 
Harmenentics,  c,  8,  a.  4 ;  imi  gu^  —  £d. 
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missible  in  evidence,  bat  that  they  did  not  enable  the  judge  to  rectify 
the  mistake  of  the  testator ;  and  that  the  legacies,  therefore,  fell  into 
the  residue. 

From  that  decision  the  daughters  of  Joseph  John  Sooles  now  appealed. 

P.  F,  S.  Stokes^  for  the  appellants.  As  there  is  a  latent  ambiguity 
in  the  testator's  last  will,  the  three  previous  wills  are  admissible  in 
evidence  to  clear  it  up.  The  obvious  mistake  of  the  testator  ought  to 
be  rectified  by  the  court  by  the  light  of  the  evidence  adduced.  This 
evidence  is  extrinsic,  and  consists  of  the  previous  wills  made  by  tlie 
testator.  [Lindlet,  M.  R.  I  think  that  the  previous  wills  are  clearl}' 
admissible  to  show  the  testator's  knowledge  of  the  state  of  the  family.] 
That  being  so,  it  is  manifest  that  the  appellants  are  entitled  to  the  lega- 
cies bequeathed  by  the  last  wilL  Camaya  v.  JHundeU,  1  H.  of  L.  Cas. 
778.     [He  was  stopped  by  the  court.] 

Stewart  Smithy  for  the  respondents.  •  .  . 

The  appellants  are  asking  the  court  to  substitute  ^^  sisters  of  Ignatius 
Scoles  "  for  daughters  of  that  person.  The  description  would  then  be 
right  The  court  must  either  substitute  John  Joseph  for  Ignatius  or 
sistere  for  daughtera,  and  I  submit  that  that  ought  not  to  be  done. 

O.  W.  Brabant^  for  the  respondents,  the  plaintiffs,  took  no  part  in 
the  argument. 

No  reply  was  called  for. 

LiNDLBY,  M.  B.  I  cannot  bring  my  mind  to  agree  with  the  decision 
of  Kekewich,  J.,  in  this  case.  I  have  not  the  slightest  doubt  as  to  the 
true  meaning  of  the  language  of  this  wilL  [His  Lordship  read  the 
bequest  above  set  forth,  and  continued :]  It  so  happens  that  at  the  date 
of  the  will  there  was  no  person  answering  to  the  description  of  ^'  daugh- 
ter of  my  late  friend  Ignatius  Scoles,"  as  Ignatius  Scoles  was  living  at 
the  date  of  the  will  and  had  no  daughters,  and  could  have  none,  he 
being  a  Roman  Catholic  priest  Assuming  that  the  language  of  the 
gift  fits  no  one,  what  is  to  be  done  ?  We  must  cast  about  and  see  who, 
if  any  one,  was  known  to  the  testator  whose  name  could  have  been  by 
mistake  put  as  Ignatius.  The  name  '^  Ignatius  "  is  not  an  insuperable 
difficulty.  We  find  that  there  was  a  gentleman  of  the  name  of  Scoles, 
Joseph  John,  who  was  the  father  of  Ignatius ;  that  he  had  a  number  of 
daughters ;  that  the  testator  had  resided  at  his  widow's  house  for  some 
years ;  and  that  he  knew  the  daughters  of  Joseph  John  Sooles,  and 
might  have  known  Joseph  John  himself.  At  all  events  there  is  a  class 
of  persons  who  might  be  fairly  described  as  daughters  of  one  Scoles 
who  was  deceased,  and  it  is  shown  by  a  former  will  that  the  testator 
knew  of  these  ladies,  and  in  that  will  he  left  a  legac}^  to  each  of  them, 
and  described  them  by  the  more  accurate  description  of  ^*  daughters  of 
the  late  Mr.  Scoles,  architect,  who  formerly  resided  at  Crofton  Lodge, 
Hammersmith."  What  are  we  to  do?  Are  we  to  say  that  because 
there  are  no  persons  who  answer  the  description  used  in  the  present 
will,  ^^  daughters  of  my  late  friend  Ignatius  Scoles,"  we  cannot  find 
out  by  legal  methods  who  were  the  persons  meant  hy  the  testator?    I 
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have  not  the  slightest  doabt  that,  not  only  according  to  the  anthorities, 
but  also  according  to  common  sense,  when  we  find  that  the  description 
will  not  apply  to  anj'body,  and  that  the  alternative  is  that  the  gift  fails, 
we  must  try  to  find  out  who  was  meant.  I  think  that  the  decision  of 
the  learned  judge  in  the  court  below  proceeds  with  too  much  caution. 
He  thought  that  it  would  be  guessing  to  put  in  the  name  of  Joseph 
John  Scoles  instead  of  Ignatius.  But  I  do  not  think  that  it  would 
when  it  is  shown  that  he  is  the  man  whose  daughters  were  intended  to 
take.  The  order  of  the  learned  Judge  must  be  reversed  so  far  as  it 
declares  that  the  daughters  of  Joseph  John  Scoles  are  not  entitled 
to  these  legacies.  The  appeal  must  therefore  be  allowed,  the  costs  -to 
come  out  of  the  estate. 

Sib  Francis  Jeunb.  —  I  entirely  agree  with  the  Judgment  Just  deliv- 
ered by  the  Master  of  the  Bolls.  It  appears  to  me  that  this  is  a  very 
simple  case ;  and,  indeed,  I  am  surprised  that  it  is  not  still  more  simple, 
because  I  should  have  thought  it  an  extremely  likely  thing  that  the  per- 
sons interested  would  apply  to  the  Probate  Court  on  granting  probate 
to  leave  out  the  word  **  Ignatius.''  If  that  had  been  done,  I  am  very 
much  inclined  to  think  that  that  application  would  have  been  successful, 
and  that  the  word  *^  Ignatius "  would  have  been  left  out  as  having 
been  inserted  by  mistake.     Then  the  gift  in  the  will  would  have  run 

^^  daughters  of  my  late  friend Scoles,"  and  there  could  not  in  the 

circumstances  have  been  any  dispute  about  the  meaning  of  that.  But 
even  as  the  matter  stands  it  appears  to  me  that  this  case  is  clear.  The 
evidence  which  has  been  let  in  was  admitted  in  accordance  with  the 
very  well-known  principle  of  law  that  when  3'ou  have  to  construe  a 
document  3'ou  are  entitled  to  look  at  the  surrounding  facts.  Then 
when  you  look,  as  you  are  entitled  to  do,  at  the  surrounding  facts,  you 
find  that  there  is  no  class  of  persons  in  existence  who  could  have  been 
correctly  described  as  '^  the  daughters  of  my  late  friend  Ignatius 
Scoles."  Such  a  class  of  persons  does  not  exist.  But  you  find  that 
there  is  a  class  of  persons  consisting  of  the  daughters  of  Joseph  John 
Scoles,  and  that  Joseph  John  Scoles  was,  or  may  have  been,  properiy 
described  as  the  ^^  late  friend*'  of  the  testator.  Those  daughters,  at 
any  rate,  are  persons  whom  the  testator  knew  and  regarded  in  at  least 
a  friendly  spirit ;  and,  having  regard  to  those  facts,  it  appears  to  me 
that  there  is  no  difficulty  in  applying  the  description,  tliough  it  is  an 
inaccurate  description,  to  the  daughters  of  Joseph  John  Scoles. 

RoHSR,  L.  J.    I  agree.  Appeal  aUowed.^ 

1  See  Thomson  v.  Thomson,  115  Mo.  66.  — Eo. 
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in  re  wot VERTON  MORTGAGED  ESTATES. 

Chancery  Division.    1877 

[Reported  7  Ch,  D.  197.] 

Thomas  Pawset,  by  bis  will,  dated  tbe  15tb  of  August,  1867,  be- 
queathed a  sum  of  £600  to  his  executors  upon  trust  to  invest  it  and  to 
pay  the  income  to  his  daughter,  Rosa  Pawsey,  for  her  life,  and  on 
her  death  to  hold  the  fund  in  trust  for  the  children  of  Rosa  Pawsey 
by  any  husband  with  whom  she  might  intermarry,  ^'otber  than  and 
except  Mr.  Thomas  Fisher,  of  Bridge  Street,  Bath,"  and  subject 
thereto  for  the  testator's  son,  Edwin  Pawsey,  absolutely.  At  the 
date  of  the  will  there  Jived  in  Bridge  Street,  Bath,  a  >ir.  Thomas 
Fisher,  but  he  was  a  married  man  with  a  wife  and  family.  The  son 
of  Thomas  Fisher,  whose  name  was  Henry  Tom  Fisher,  had  paid  his 
addresses  to  the  testator's  daughter;  he  was  a  commercial  traveller, 
and  was  often  at  his  father's  house.  After  the  testator's  death,  which 
happened  in  1869,  Rosa  Pawsey  married  Henry  Tom  Fisher;  the 
question  in  this  petition  was,  whether  her  child  was  entitled  to  the 

£600. 

The  fund  having  been  paid  into  court  under  the  Trustees  Relief 
Act,  a  petition  was  presented  by  the  executors  of  the  will  for  pay- 
ment of  it  out  to  them,  and  the  petition  was  opposed  on  behalf  of  the 
child  of  Rosa  Fisher,  who  claimed  to  be  entitled  to  it. 

Glasse^  Q.  C,  and  Campbell^  for  the  petitioners. 

It  is  absurd  to  suppose  that  the  testator  meant  to  prevent  his  daugh- 
ter marrying  Mr.  Thomas  Fisher,  a  married  man.  If  parol  evidence 
can  be  admitted,  we  can  show  that  Henry  Tom  Fisher,  his  son,  was 
paying  his  addresses  to  the  daughter,  and  that  the  testator  was 
opposed  to  his  marrying  her,  and  that  he  must  have  been  the  person 
intended. 

That  parol  evidence  can  be  admitted  in  such  a  case  is  clear  from 
Charter  v.  Charter,  Law  Rep.  7  H.  L.  864.  Roper  on  Legacies,  ed. 
1847,  p.  148,  laid  down  the  rule  clearly. 

Malins,  V.  C,  referred  to  GtUett  v.  Gane,  Law  Rep.  10  Eq.  29, 
where  the  name  prevailed  over  the  description. 

J,  Pearson,  Q.  C,  and  Phear,  for  the  infant  child  of  Rosa  Fisher. 

As  there  was  in  existence  a  Mr.  Thomas  Fisher  who  precisely  cor- 
responded with  the  description  in  the  will,  no  parol  evidence  can  be 
admitted  to  show  that  the  person  so  named  and  described  in  the  will 
was  not  the  person  really  intended.  This  would  be  to  create  an 
ambiguity,  when  on  the  face  of  the  instrument  there  is  none.  Ber- 
nasconi  v.  Atkinson,  10  Hare,  845. 

Malins,  V.  C.  The  question  here  raised  is  singular  and  not  abso- 
lutely free  from  doubt.  In  all  these  cases  some  parol  evidence  is 
almost  always  more  or  less  admissible  in  order  to  show  the  posilion 
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of  affairs,  and  to  put  the  court  in  the  position  of  the  testator  at  the 
time  of  his  death.     In  Ch-arter  v.  Charter^  Law  Rep.  7  H.  L.  377, 
Lord  Cairns  said :  ^*In  all  eases  of  testamentary  dispositions  the  court 
has  a  right  to  ascertain  all  the  facts  which  were  known  to  the 
testator  at  the  time  he  made  his  will,  and  thus  to  place  itself  in  the 
testator's  position  in  order  to  ascertain  the  bearing  and  application 
of  the  language  which  he  uses,  and  in  order  to  ascertain  whether  there 
exists  any  person  or  thing  to  which  the  whole  description  given  in  the 
will  can  be  reasonably  and  with  sufficient  certainty  applied.**    The 
executors  could  not  believe  that  Mr.  Thomas  Fisher,  a  married  man« 
was  really  intended  by  the  testator.     What,  then,  could  they  do? 
They  inquired  further,  and  found  a  son  of  his,  Henry  Tom  Fisher, 
who  by  the  name  of  *'Tom  Fisher"  was  known  to  the  testator. 
^'Thomas"  and  ^^Tom"  are  generally  forms  of  the  same  name,  and 
though  Tom  was  here  the  son's  Christian  name,  the  names  of  Thomas 
and  of  Tom  being  in  reality  only  forms  of  the  same  name,  it  is 
necessary  to  adduce  parol  evidence  of  the  state  of  circumstances  in 
which  the  testator  stood  when  he  made  his  will  to  ascertain  which  of 
the  two  Fishers  he  meant;  and  to  assume  that  he  meant  the  father, 
Thomas  Fisher,  a  man  then  of  fifty  years  of  age,  with  a  wife  and 
family,  is  ridiculous. 

Tom  Fisher  had  been  paying  attentions  to  the  testator's  daughter, 
and  he  strongly  objected  to  her  marriage  with  him.  There,  then, 
may  be  found  a  clue  to  the  person  intended  by  the  testator  when  he 
spoke  of  Mr.  Thomas  Fisher.  Then,  again,  the  two  Fishers  had  the 
same  home,  and  it  was  quite  competent  for  the  executors  to  adduce 
parol  evidence  to  prove  which  of  those  two  persons  was  really  within 
the  testator's  contemplation. 

There  appear  to  be  practically  two  Thomas  Fishers  living  in  Bridge 
Street,  though  one  was  christened  Tom  and  the  other  Thomas*  I 
must  take  it  as  proved  that  the  testator  meant  Tom  Fisher.  The 
case  comes  within  'the  reasonable  rule  that  the  court  must  find  out 
who  are  the  persons  answering  an  ambiguous  description.  No  doubt 
where  one  person  accurately  fulfils  the  description,  and  no  one  else 
does,  you  cannot  admit  parol  evidence  to  show  that  such  person  was 
not  intended;  but  here  there  are  two  persons  who  substantially,  though 
not  with  perfect  accuracy,  come  within  the  description  of  Thomas 
Fisher,  of  Bridge  Street 

A  question  very  similar  to  the  present  was  decided  in  Charter  v. 
Charter^  and  in  that  case  the  conclusion  was  arrived  at  because,  tak- 
ing the  whole  will  together,  it  was  clear  that  the  intention  was  to  give 
the  property  to  the  son  who  resided  with  his  mother,  and  therefore, 
though  a  son  whose  name  was  Forster  was  named,  and  there  was  a  son 
living  one  hundred  miles  away  whose  name  was  William  Forster,  the 
court  held  that  another  son,  whose  name  was  Charles,  was  intended. 
Under  the  very  peculiar  circumstances  of  this  case,  as  there  were  two 
persons,  as  I  consider,  within  the  description  in  the  will,  to  one  of 
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whom  it  was  impossible  that  the  testator's  words  could  have  applied, 
I  think  I  shall  not  be  going  out  of  the  rule  if  I  admit  the  parol  evi- 
dence; and  I  must  hold  that  the  infant  respondents  are  not,  and  the 
petitioners  are,  entitled  to  the  legacy 


GBANT  V.   GRANT. 
ExcBKQUER  Chamber.    1870. 

[Reported  L,  R.  5  C.  P.  727.] 

[The  facts  are  taken  from  s.  c.  L.  R.  5  C.  P.  880.]  This  was  an 
action  of  ejectment  brought  to  recover  possession  of  a  dwelling- 
house  and  other  property  in  the  parish  of  Rugby,  and  the  following 
case  was  stated  for  the  opinion  of  the  court  by  the  order  of 
Byles,  J. :  — 

4.  John  Grant,  the  testator,  in  the  will  and  the  codicil  thereto, 
hereinafter  mentioned,  before  and  at  the  time  of  the  making  thereof, 
and  up  to  and  at  the  time  of  his  decease,  was  seised  in  fee  simple  of 
a  messuage,  dwelling-house,  buildings,  and  premises,  situate  in  the 
parish  of  Rugby,  in  the  county  of  Warwick  (being  the  premises 
sought  to  be  recovered  in  this  action),  wherein,  before  and  at  tie 
time  of  his  making  of  the  will  and  codicil,  he  resided  and  continued 
to  reside  up  to  and  at  the  time  of  his  death,  and  which  by  the  will 
are  expressed  to  be  devised  under  the  words,  ^'I  devise  to  my  said 
nephew  Joseph  Grant,  his  heirs  and  assigns,  the  said  house  and 
premises  where  I  now  live." 

5.  John  Grant,  the  testator,  on  the  18th  day  of  February,  a.  d. 
1868,  duly  made  and  published  his  last  will,  and  on  the  21st  day  of 
February,  a.  d.  1868,  duly  made  and  published  a  certain  codicil 
thereto,  which  will  and  codicil  were  respectively  duly  executed  and 
attested  according  to  law,  and  were  respectively  in  the  words  and 
figures  following  (that  is  to  say) :  — 

''This  is  the  last  will  and  testament  of  me,  John  Grant,  of  Rugby, 
in  the  county  of  Warwick,  dealer  in  marine  stores,  as  follows:  I 
direct  the  payment  of  my  just  debts,  funeral  expenses,  and  testa- 
mentary expenses.  I  bequeath  to  my  niece  Ann  Liggins  the  sum  of 
£300  free  of  legacy  duty,  and  I  devise  to  my  said  niece  Ann  Liggins, 
her  heirs  and  assigns,  my  house  in  Pennington  Street,  in  Rugby 

aforesaid,  in  the  occupation  of Hudson,  and  my  house  in  Riley* s 

Court,  and  my  three  houses  in  Gas  Street,  Rugby.  I  devise  to  my 
niece  Mary  Pettifer,  her  heirs  and  assigns,  my  five  houses  in  New 
Bilton.     I  devise  to  my  niece  £mma  Bench,  her  heirs  and  assigns, 

my  house  in  Rugby  in  the  occupation  of  Preast,  my  house  at 

Old  Bilton  in  the  occupation  of  Pain,  and  my  two  remaining 

houses  in  Pennington  Street  in  the  occupation  of  Whitwell  and  Ren- 
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shavr.     I  bequeath  to  my  nephew  Joseph  Grant  tbo  sum  of  £500  and 
all  the  stock  and  household  effects  in  the  house  where  I  now  liTe,  and 
I  devise  to  my  said  nephew  Joseph  Grant,  his  heirs  and  assigns, 
the  said  h6uBe  and   premises  where  I  now  live.     I  devise  to  my 
nephew  James  Grant,  his  heirs  and  assigns,  the  house  and  premises 
in  the  Lawford  Road  in  the  occupation  of  Lissimer,  the  miller.     I 
devise  all  other  my  real  estate,  if  any,  unto  my  said  nephew  Joseph 
Grant,  his  heirs  and  assigns.     I  bequeath  all  the  residue  of  my  per- 
sonal estate  unto  my  said  nephew  James  Grant  absolutely.     I  appoint 
my  said  nephew  Joseph  Grant  executor  of  this  my  will.     In  witness 
whereof  I  have  to  this  my  last  will  and  testament  set  my  hand  this 
18th  day  of  February,  1868.  — John  Grant.     Signed  by  John  Grant, 
the  testator,  as  and  for  his  last  will  and  testament,  in  the  presence 
of  us,  present  at  the  same  time,  who,  at  his  request,  in  his  presence, 
and  in  the  presence  of  each  other,  have  subscribed  our  names  as  wit- 
nesses. —  Richard  King,  surgeon,  Royal   Navy,  Rugby ;   Frederick 
Fuller,  solicitor,  Rugby." 

7.  ^^This  is  a  codicil  to  the  last  will  and  testament  of  me,  John 
Grant,  of  Rugby,  in  the  county  of  Warwick,  dealer  in  marine  stores, 
dated  the  18th  day  of  February,  1868:  —  I  appoint  my  nephew  James 
Grant  an  executor  of  my  said  will  in  conjunction  with  my  nephew 
Joseph  Grant,  and  I  devise  all  estates  vested  in  me  as  trustee  or 
mortgagee  unto  the  said  Joseph  Grant  and  James  Grant,  their  heirs 
and  assigns,  subject  to  the  equities  affecting  the  same.  In  witness 
whereof  I  have  to  this  codicil  to  my  said  will  set  my  hand  this  21st 
day  of  February,  1868. — John  Grant  Signed  by  the  said  John 
Grant,  the  testator,  as  a  codicil  to  his  last  will  and  testament,  in  the 
presence  of  us,  present  at  the  same  time,  who,  at  his  request,  in  his 
presence,  and  in  the  presence  of  each  other,  have  subscribed  our 
names  as  witnesses. — Richard  King,  surgeon,  Royal  Navy;  Fred- 
erick Fuller,  solicitor,  Rugby.** 

8.  The  testator  died  on  the  22d  day  of  February,  in  the  year  of 
our  Lord  1868,  without  having  revoked  or  altered  the  will  or  codicil 
respectively,  save  so  far  as  relates  to  the  will  by  the  said  codicil. 

9.  The  testator's  eldest  brother,  William  Grant,  survived  the  tes« 
tator,  and  was  and  is  his  heir-at-law. 

10.  The  claimant,  Joseph  Grant,  the  plaintiff  in  this  action,  is  a 
son  of  the  testator* s  said  brother  William  Grant,  and  is  a  lawful 
nephew  of  the  said  testator. 

11.  Ann  Liggins,  Mary  Pettifer,  and  Emma  Bench,  by  the  testa- 
tor respectively  described  as  nieces  in  the  will,  are  the  daughters  of 
the  testator^s  brother  Thomas  Grant,  and  arc  respectively  married. 

12.  James  Grant,  in  the  will  and  codicil  respectively  described  by 
the  testator  as  his  nephew,  is  a  son  of  the  testator's  brother  Thomas 
Grant,  and  brother  of  Ann  Liggins,  Mary  Pettifer,  and  Emma  Bench. 

13.  No  brother  or  sister  of  the  testator,  except  the  said  brother 
William  Grant,  had  a  child  named  Joseph  Grant. 
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14.  The  testator,  at  the  time  of  his  making  of  the  will  and  codicil, 
and  up  to  the  time  of  his  death,  had  neither  child,  grandchild,  or 
other  lineal  descendant. 

15.  The  testator,  in  or  about  the  year  1838,  married  Jane  Scott, 
widow,  formerly  Jane  Grant,  spinster,  who  was  his  first  cousin;  and 
the  defendant,  Joseph  Grant,  is  the  son  of  Joseph  Grant,  a  brother 
of  the  testator's  said  wife. 

16.  The  last-mentioned  Joseph  Grant,  the  father  of  the  defendant, 
died  about  twenty-two  years  ago,  leaving  a  widow  and  his  son,  the 
defendant,  then  a  boy  of  three  years  old.  The  widow  died  about 
fifteen  years  ago,  whereupon  the  testator  took  the  defendant  into  his 
own  house,  and  brought  him  up,  and  he  lived  as  an  inmate  of  the  tes- 
tator's house  till  the  death  of  the  testator,  and  assisted  him  in  the 
management  of  bis  business  of  a  marine-store  dealer. 

17.  The  testator's  brother  William,  the  father  of  the  plaintiff,  has 
a  large  family,  of  which  the  plaintiff  is  one  of  the  younger  children, 
and  the  testator  bad  not  been  on  good  terms  with  or  visited  his  said 
brother,  who  lived  about  twelve  miles  from  the  testator,  for  many 
years  before  his  death.  He  did  not  know  how  many  children  his 
said  brother  had,  and  at  the  time  he  made  his  will  did  not  know  of 
the  plaintiff's  name  or  existence. 

18.  The  testator  was  in  the  habit  of  calling  the  defendant  his 
nephew  both  to  the  other  members  of  the  family  and  to  persons  not 
related  to  him,  and  the  testator  on  several  occasions  expressed  his 
intention  of  leaving  his  house  and  business  to  the  defendant,  and  also 
on  several  occasions  expressed  his  intention  that  neither  his  brother 
William  nor  the  family  of  his  brother  William  should  have  any  of  his 
property. 

19.  The  will  was  prepared  by  Mr.  Fuller,  a  solicitor  at  Rugby,  who 
took  his  instructions  from  testator  on  his  death-bed,  and  who  did  not 
know  any  of  the  testator's  relations,  except  the  Joseph  Grant  who 
lived  with  him,  and  in  giving  him  instructions  to  prepare  the  will  the 
testator  said  that  it  was  his  intention  that  neither  his  brother  William 
nor  any  of  his  family  should  have  anything,  as  he  had  lent  both  him 
and  his  elder  sons  money  which  he  had  not  been  repaid,  and  he  con- 
sidered they  had  had  their  share  of  his  propeii;y  in  that  way.  He 
also  told  Mr.  Fuller  that  he  wished  to  give  his  nephew  Joe  his  house 
in  which  the  testator  lived,  his  stock  in  trade,  and  £500  to  enable  him 
to  continue  carrying  on  the  business,  and  wished  him  to  be  his  exec- 
utor. Mr.  Fuller  asked  the  testator  if  by  his  nephew  Joe  be  meant 
the  pei*son  who  lived  with  him  and  helped  him  in  bis  business,  and 
he  said,  '^Yes;  I  mean  him  downstairs;"  and  he  wished  to  give  him 
the  house  and  business,  as  be  had  lived  so  long  with  him,  and  helped 
him  so  much  in  his  business.  Mr.  Fuller  asked  the  testator  if  the 
person  he  called  Joe  was  his  nephew,  and  the  testator  replied  that  he 
was. 

21.   The  defendant,  Joseph  Grant,  is  in  possession  of  the  mes- 
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dence  of  the  relation  in  which  the  plaintiff  and  defendant  respectively 
stood  to  the  testator;  and,  when  we  have  the  two  before  us,  wbat  is 
to  determine  us  as  to  which  of  them  the  description  applies  to.      I  at 
or  ce  pass  over  the  evidence  set  forth  in  paragraphs  18  and  19.     X^.  R. 
5  C.  P.  383.     I  am  far  from  wishing  to  throw  a  doubt  upon    its 
admissibility;  but  I  do  not  think,  sitting  here  as  a  Court  of  Appeal, 
we  ought  unnecessarily  to  decide  a  question  which  may  be  open  to 
some  doubt     But,  when  we  look  at  paragraphs  16  and  17,  and  espe- 
cially at  the  latter,  I  cannot  entertain  a  doubt  that  that  evidence  is 
admissible.     It  appears  that  the  plaintiff  was  the  son  of  the  testator's 
brother  William,  of  whose  name  and  existence  the  testator  was  ig^no- 
rant  at  the  time  he  made  his  will ;  and  that,  on  the  other  hand,  the 
defendant,  the  son  of  his  wife's  brother,  had  been  brought  up  by  the 
testator  as  a  member  of  his  family,  and  assisted  him  in  the  manage- 
ment of  his  business.     The  defendant  had  long  been  the  object  of 
the  testator's  affection  and  regard.     Under  these  circumstances,  we 
are  called  upon  to  exclude  this,  the  only  evidence  which  could  be 
given  to  show  which  of  the  two  the  testator  meant  by  his  nephevr 
Joseph  Grant,  on  the  ground  that  the  two  were  not  equally  in  a  sb'iet 
legal  sense  nephews  of  the  testator.     I  see  no  authority  for  saying 
that  there  must  be  an  absolute  equality  in  the  applicability  of  a  de- 
scription before  extrinsic  evidence  can  be  let  in.     On  the  contrary,  I 
find  abundance  of  authority  that,  if  the  description  applies  with  legal 
certainty  to  more  than  one  person,  such  evidence  is  admissible. 
Reading  the  will  with  the  aid  of  that  evidence  which  I  conceive  to 
be  beyond  all  question  admissible,  I  entertain  no  doubt  whatever  that 
the  defendant  was  the  object  of  the  testator's  bounty,  and  comes 
strictly  within  the  description  in  the  will.     For  these  reasons,  I  think 
the  Judgment  of  the  Court  of  Common  Pleas  should  be  affirmed. 

Mabtin,  B.  I  am  of  the  same  opinion.  .  .  .  Both  are  in  com- 
mon understanding  and  according  to  ordinary  experience  treated  as 
nephews.  That  being  so,  what  is  the  rule  of  law.  The  distinction 
between  a  latent  ambiguity  and  a  patent  ambiguity  is  well  put  in 
Stark ie  on  Evidence,  3d  ed.  vol.  3,  p.  755,  4th  ed.  p.  652:  *'An  im- 
portant distinction  has  already  been  adverted  to  between  ambiguities 
which  are  apparent  on  the  face  of  an  instrument,  and  those  which  arise 
merely  extrinsically  in  the  application  of  an  instrument' of  clear  and 
definite  intrinsic  meaning  to  doubtful  subject-matter.  An  ambiguity 
apparent  on  reading  an  instrument  is  termed  amhiguitas  patens;  that 
which  arises  merely  upon  its  application,  amhiguita-s  latens.  The  gen- 
eral rule  of  law  is,  that  the  latter  species  of  ambiguity  may  be  removed 
by  means  of  parol  evidence,  the  maxim  being,  Ambiguitds  verborum 
latens  veHficatione  suppletur ;  nam  quod  ex  facto  oritur  ambiguum 
verificatione  facti  tollUur.  On  the  other  hand,  it  is  a  settled  rule  that 
such  evidence  is  inadmissible  to  explain  an  ambiguity  apparent  on  the 
face  of  the  instrument."  Afterwards,  at  p.  768,  he  says  (4th  ed.  p. 
679) :  *^In  the  next  place,  it  is  always  necessarily  a  matter  of  extriusic 
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evidence  to  apply  the  tenns  of  an  instrnment  to  a  particular  subject- 
matter  the  existence  of  whicn  is  also  matter  of  proor.  A  difSculty  in 
this  case  occurs,  where,  although  the  terms  ot  the  instrument  be 
sufficiently  definite  and  distinct,  the  objects  to  which  it  is  to  be 
applied  are  not  equally  so,  and  where  it  is  doubtful  whether  the 
description  applies  at  all  to  the  particular  object  pointed  out  by  the 
evidence,  or  whether  it  is  not  equally  applicable  to  several  distinct 
objects.**  He  goes  on  to  give  an  fnstance  which  is  identical  with  the 
present  case:  ^'The  general  rule  has  already  been  adverted  to,  that  a 
latent  ambiguity  (that  is,  an  ambiguity  arising  from  extrinsic  evi- 
dence) may  be  removed  by  extrinsic  evidence.  The  illustration 
most  usually  given  of  the  operation  of  this  rule  is  that  of  a  descrip- 
tion in  a  will  of  a  devisee,  or  of  an  estate,  where  it  turns  out  that  there 
are  two  persons,  or  two  estates,  of  the  same  name  and  description. 
Where  the  testatrix  devised  an  estate  to  John  Cluer,  and  there  were 
two  persons,  father  and  son,  of  that  name,  evidence  was  admitted  to 
show  that  John  Cluer  the  son  was  meant."  Jones  v.  Newman,  1  W, 
Bla.  60.  He  also  refers  to  Lard  Cheney's  Case^  5  Co.  Bep.  58  b» 
Here  is  a  latent  ambiguity  when  it  appears  that  there  are  two  persons 
who  answer  the  description  of  ''my  nephew  Joseph  Grant."  Extrin- 
sic evidence  is  dearly  admissible  to  show  which  nephew  the  testator 
meant.  The  evidence  shows  that  the  testator  knew  neither  the  name 
nor  the  existence  of  the  plaintifif;  but  that  he  had  adopted  the  de- 
fendant at  a  very  early  age,  brought  him  up  as  a  member  of  his  family, 
and  had  long  had  his  services  in  the  management  of  his  business. 
In  the  teeth  of  this  evidence,  we  are  asked  to  give  judgment  in  favor 
of  a  man  who  clearly  was  never  intended  to  be  the  object  of  the  tes- 
tator*s  bounty.     I  think  we  ought  not  to  do  so. 

[The  short  opinion  of  Channell,  B.,  is  omitted.] 

Blackburn,  J.  I  also  am  of  opinion  that  the  Judgment  of  the  Conrt 
of  Common  Pleas  should  be  affirmed.  I  entirely  agree  with  my  Brother 
Martin  that  there  can  be  no  moral  doubt  of  the  propriety  of  the  deci- 
sion ;  but  I  come  to  the  conclusion  that  the  plaintiff  is  not  entitled  to 
recover,  according  to  the  rules  of  law.  I  would  point  out  in  a  few 
words  what  I  conceive  to  be  the  ground  of  the  plaintiff's  claim.  Mr. 
Qnain  very  properly  admitted  that  the  evidence  set  out  in  the  case,  if 
admissible,  was  conclusive  against  him;  but  he  relied  upon  the  fact  o! 
the  written  will  leaving  the  property  unambiguously  to  the  testator's 
nephew  Joseph  Grant,  and  he  insisted  that  no  evidence  was  admissible 
to  sImdw  that  the  testator  meant  his  wife's  nephew  Joseph  Grant.  The 
only  authority  he  quoted  for  that  was  the  second  proposition  in  Sir 
James  Wigram's  work  on  Extrinsic  Evidence.  All  the  rest  has  no  ap^ 
plication  whatever.  That  proposition  is  as  follows :  ^'  Where  there  is 
nothing  in  the  context  of  a  will  from  which  it  is  apparent  that  a  testa- 
tor has  used  the  words  in  which  he  has  expressed  himself  in  anj-  other 
than  their  strict  and  primary  sense,  and  where  his  words  so  interpreted 
are  sensible  with  reference  to  extrinsic  cux^nmstances,  it  is  an  inflexible 
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rule  of  construction  that  the  words  of  the  will  shall  be  interpreted  in 
their  strict  and  primary  sense,  and  in  no  other,  although  they  may  be 
capable  of  some  popular  or  secondary  interpretation^  and  although  the 
most  conclusive  evidence  of  intention  to  use  them  in  such  popular  or 
secondary  sense  be  tendered."  Beading  that  proposition  with  reference 
to  the  Intimluctory  Observations,  pp.  7-9,  the  phrase, ''  evidence  of  in- 
tention *'  expresses  exactly  the  opinion  which  I  have  always  entertained 
upon  this  subject  ^^  The  question  in  expounding  a  will,"  he  says,  ^*  is, 
not  what  the  testator  meant,  as  distinguished  from  what  his  words 
express,  but  simply  what  is  the  meaning  of  his  words.  And  extrinsic 
evidence  in  aid  of  the  exposition  of  his  will  must  be  admissible  or  inad- 
missible with  reference  to  its  bearing  upon  the  issue  which  this  question 
raises."  The  facts  disclosed  by  the  evidence  set  out  in  paragraphs  15, 
16,  and  17  of  the  special  case,  are  abundantly  sufficient  to  satisfy  any 
rational  person  that  the  testator  intended  to  leave  the  estate  to  his 
wife's  nephew.  But  Mr.  Quain  insists  that  it  is  an  inflexible  principle 
of  law  that,  if  the  words  of  a  will  have  a  strict  primary  sense,  evidence 
is  not  admissible  to  show  that  the  testator  meant  to  use  them  in  any 
other  sense ;  and  that  here  '^  nephew,"  in  its  strict  primary  sense,  im- 
porting the  son  of  a  brother  or  sister,  it  was  not  com[)etent  to  tbe  de- 
fendant to  show  that  the  testator  intended  his  wife's  nephew.  Most  if 
not  all  the  cases  cited  by  Mr.  Quain  where  extrinsic  evidence  was  re* 
jected  were  casps  where  it  was  offered  for  the  purpose  of  showing  what 
was  the  intention  of  Uie  testator.  In  MUler  v.  TraverSj  8  Bing.  244,  the 
devise  was  of  all  the  testator's  freehold  estates  in  the  oount}^  of  Lim- 
erick, and  in  the  city  and  county  of  the  city  of  Limerick.  The  testator 
had  no  estates  in  the  county  of  Limerick,  but  a  small  estate  in  tbe  city 
of  Limerick  inadequate  to  meet  the  charges  in  the  will,  and  estates  in 
the  county  of  Clare  not  mentioned  in  tbe  wiiL  And  it  was  held  that 
the  devisee  could  not  be  allowed  to  show  by  parol  evidence  that  the 
estates  in  the  county  of  Clare  wero  devised  to  him  in  the  draft  of  the 
will ;  that  the  draft  was  sent  to  a  convej'aneer  to  make  certain  altera- 
tions not  affecting  the  estates  in  tbe  county  of  Clare ;  that  he  bj'  mis- 
take erased  tbe  words  '^  county  of  Clare ; "  and  that  the  testator,  after 
keeping  the  altered  will  by  him  for  some  time,  executed  it  without  ad- 
verting to  tbe  alteration  as  to  the  count}^  of  Clare.  There,  proof  of  tbe 
mistake  would  be  evidence  of  intention,  and  therefore  properly  rejected. 
There  is  another  case  in  the  House  of  Lords  to  tbe  same  effect,  namely, 
Langston  v.  Zangston,  8  Bli.  167;  2  CI.  &  F.  194.  There  tbe  testa- 
tor devised  bis  manors,  etc.,  to  trustees  upon  trust  to  convey  the  ^ame 
to  the  use  of  I.  H.  L.  (bis  eldest  son)  for  life,  with  i*emainder  to  tbe 
use  of  tbe  second,  third,  and  all  and  every  other  tlie  son  and  sons  of 
tbe  body  of  I.  H.  L.  severally  and  successivelj',  etc.,  in  tail  male,  re- 
mainder to  tbe  use  of  the  devisor's  second  and  other  sons  successively, 
etc.  The  yice-Chanoellor  (Sir  John  Leach),  after  having  sent  cases 
for  tbe  opinions  of  the  Courts  of  Queen's  Bench  and  Common  Pleas, 
hold,  in  conformity  with  tbe  opinion  of  the  last-mentioned  court,  thatj 
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from  the  whole  tenor  of  the  will,  the  first  son  of  I.  H.  L.  was  entitled 
to  have  an  estate  tail  tn  the  demised  manors,  expectant  on  the  death  of 
his  father,  limited  to  him  in  the  conveyance  directed  to  be  made  to  the 
trustees ;  and  that  decree  was  affirmed  by  the  House  of  Lords.  It  ap- 
peared in  the  course  of  the  argument  of  that  case  in  the  House  of  Lords 
that  a  mistake  had  occurred  m  the  engrossment  of  the  will,  the  copying- 
clerk  having  omitted  an  entire  line  in  the  draft ;  and  I  have  always  en 
tertained  a  notion  that  the  sight  of  the  draft  had  something  to  do  with 
the  decision.  Doe  d.  Gord  v.  Needs^  2  M.  &  W.  129,  introduces  another 
principle,  which  is  this,  that  if,  after  having  got  the  explanatory  evi- 
dence, the  will  would  be  void  for  uncertainty,  there  evidence  of  inten- 
tion ma}'  be  given  to  solve  the  ambiguitj*.  Doe  d.  JERscocks  v.  Hiacocks, 
5  M.  &  W.  863^  is  anoUier  example  of  that  Lord  Abinger,  in  deliv- 
ering the  judgment  of  the  court,  there  says  (5  M.  &  W.  at  p.  368) : 
<^  There  is  but  one  case  in  which  it  appears  to  us  that  this  sort  of  evi- 
dence of  intention  can  properly  be  admitted,  and  that  is  where  the 
meaning  of  the  testator's  words  is  neither  ambiguous  nor  obscure,  and 
where  the  devise  is  on  the  face  of  it  perfect  and  intelligible ;  but,  from 
some  of  the  circumstances  admitted  in  proof,  an  ambiguity  arises  as  to 
which  of  the  two  or  more  things,  or  which  of  the  two  or  more  persons 
(each  answering  the  words  in  tbe  will),  the  testator  intended  to  express. 
Thus,  if  a  testator  devises  his  manor  of  S.  to  A.  B.,  and  has  two  manors, 
of  North  S.  and  South  S.,  it  being  clear  he  means  to  devise  one  onl}*, 
whereas  both  are  equally  denoted  by  the  words  he  has  used,  in  that  case 
there  is  what  Lord  Bacon  (Bacon's  Maxims,  25)  calls  '  an  equivocation,* 
i.  e.  the  woi*ds  equally  apply  to  either  manor,  and  evidence  of  previous 
intention  may  be  received  to  solve  this  latent  ambiguity ;  for  the  inten- 
tion shows  what  he  meant  to  do ;  and,  when  you  know  that,  j'ou  imme- 
diately perceive  that  he  has  done  it  by  the  general  words  he  has  used, 
which,  in  their  ordinary  sense,  may  properly  bear  that  construction/* 
In  Doe  d.  Siscocks  v.  Hiscocka^  5  M.  &  W.  3G3,  evidence  of  intention 
was  rejected  because  no  proper  case  was  made  for  its  reception ;  in 
Doe  d.  Gord  v.  NeedSy  2  M.  &  W.  129,  the  evidence  was  admitted, 
and  properly  admitted,  for  the  reason  already  stated.  So,  in  Doe  d. 
Oxenham  v.  Chichester^  4  Dow,  65;  the  evidence  which  was  rejected 
was  evidence  of  intention,  in  the  sense  in  which  that  term  is  used  by 
Sir  James  Wigram.  Apart  from  the  facts  set  out  in  par.  18,^  L.  R. 
5  C.  P.  383  (upon  which  the  court  below  place  some  reliance),  and 
those  set  out.  in  par.  19,^  as  to  the  admissibility  of  which  I  entertain 
some  doubt,  as  at  present  advised,  there  was  ample  explanatory  evi- 
dence to  warrant  the  Judgment  of  the  court  below.  I  therefore  agree 
with  the  rest  of  the  court  in  thinking  that  the  judgment  should  be 
affirmed. 

Mellor,  J.  I  am  of  the  same  opinion.  I  am  content  to  rest  my 
Judgment  upon  the  passage  read  by  the  Lord  Chief  Baron  f^om  Sir 
James  Wigram's  excellent  treatise,  which  seems  to  me  to  lay  down  a 
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clear  and  Bound  rule  of  law.  As  was  said  by  Parke,  B.,  in  Doe  d. 
Oov^  y.  Needs,  2  M.  &  W.  129,  140,  "  The  evidence  of  the  declara- 
tions of  the  testator  has  not  the  effect  of  varying  the  instrument  in  aoy 
wa}'  whatever ;  it  only  enables  the  couit  to  reject  one  of  the  subjects  or 
objects  to  which  the  description  in  the  will  applies,  and  to  determine 
which  of  the  two  the  devisor  understood  to  be  signified  by  the  descrip- 
tion which  he  used  in  the  will."  That  appears  to  me  to  be  consistent 
equally  with  plain  sense  and  law* 

Cleasbt,  B.  ...  If  there  had  been  no  other  person  in  existence 
besides  the  plaintiff,  the  son  of  the  testator's  deceased  brother,  who 
answered  to  the  description  of  ^  my  nephew  Joseph  Grant,'*  the  prop- 
erty would  unquestionably  have  gone  to  him.  But,  when  It  appeared 
that  there  were  two  persons  who  answered  to  that  description,  the 
one  the  son  of  the  testator's  brother,  the  other  the  son  of  his  wife's 
brother,  a  latent  ambiguitj'  was  disclosed,  to  solve  which  it  became 
necessary  to  resoit  to  extraneous  evidence.  I  agree  with  the  rest  of 
the  court  that  there  was  abundant  extrinsic  evidence,  which  was 
clearly  admissible,  to  show  that  the  wife's  nephew  —  the  only  (person 
to  him  who  answered  to  the  description  of  '^  my  nephew  Joseph 
Grant  *'  —  was  the  object  of  the  testator's  bounty. 

JudgmerU  affirmed^ 

^  Compare  Cloak  p.  Hammond,  S4  Ch.  D.  255. 
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In  Alloood  v.  Blake,  L.  R.  8  Ex.  160  (1873),  Blaokbuen,  J.  (for  the  court),  said: 
The  general  rule  ia,  that  in  construing  a  will  the  court  is  entitled  to  put  itself  in  the 
position  of  the  testator,  and  to  consider  all  material  facts  and  circumstances  known  to 
the  testator  with  reference  to  which  he  is  to  be  taken  to  hare  used  the  words  in  the 
will,  and  then  to  declare  what  is  the  intention  evidenced  by  the  words  used  with  refer* 
ence  to  those  facts  and  circumstances  which  were  (or  ought  to  have  been)  in  the  mind 
of  the  testator  when  he  used  those  words.  As  is  said  in  Wigi-am  on  Elztrinsic  Evidence, 
p.  9 :  '  The  question  in  expounding  a  will  is,  not  what  the  testator  meant^  as  distin- 
guished from  what  his  woi-ds  express,  but  simply  what  is  the  meaning  ot  his  words.* 
But  we  think  that  the  meaning  of  words  varies  according  to  the  circumstances  of  and 
concerning  which  tbey  are  used. 

<*  In  Doe  d.  Hiscocks  v.  Hiscocks,  6  M.  &  W.  at  p.  869,  in  the  judgment  of  the 
Court  of  Exchequer,  it  is  said  :  'The  object  in  all  cases  is  to  discover  the  intention  of 
the  testator.  The  first  and  most  obvious  mode  of  doing  this  is  to  read  his  iftill  as  he 
has  written  it,  and  collect  his  intention  from  his  words.  But  as  his  words  refer  to  facts 
and  circumstances  respecting  his  property  and  his  family,  and  others  whom  he  names 
and  describes  in  his  will,  it  is  evident  that  the  meaning  and  application  of  his  words 
cannot  be  ascertained  without  evidence  of  all  those  facts  and  circumstances.  All  the 
facts  and  circumstances,  therefore,  respecting  persons  or  property  to  which  the  wlU 
relates  are  undoubtedly  legitimate  and  often  necessary  evidence  to  enable  us  tu  under- 
stand the  meaning  and  application  of  his  words.* 

"  No  doubt  in  many  cases  the  testator  has  for  the  moment  foigotton  or  overlooked 
material  facts  and  circumstances  which  he  well  knew.  And  the  consequence  aome* 
times  is  that  he  uses  words  which  express  an  intention  which  he  would  not  have  wished 
to  express,  and  would  have  altered  if  he  had  been  reminded  of  the  facts  and  circum- 
stances. But  the  court  is  to  construe  the  will  aa  made  by  the  testator,  not  to  make  a 
will  for  him  ;  and  therefore  it  is  bound  to  execute  his  expressed  intention,  even  if  there 
is  great  reason  to  believe  that  he  hasi  by  blunder,  expressed  what  he  did  not  mean. 
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CHARTER  V.   CHARTER. 
HouBE  OF  Lords.    1874. 

[Reported  L.  R,  7  H.  L,  364.] 

This  was  an  appeal  against  a  decision  of  Lord  Penzance,  by  which 
a  probate  previously  granted  had  been  recalled. 
The  appellant  was  the  elder,  the  respondent  the  yonnger,  son  of 

And  the  general  rule,  we  believe,  ia  andUpnted,  that  in  trying  to  get  at  the  intention 
of  the  testator  we  are  to  take  the  whole  of  the  will,  construe  it  altogether,  and  give  the 
words  their  natural  meaning  (or,  if  they  have  acquired  a  technical  sense,  their  techni- 
cal meaning),  unless  when  applied  to  the  subject-matter  which  the  testator  presumably 
had  in  his  mind  they  produce  an  inconsistency  with  other  parts  of  the  will,  or  an  absur^ 
dity  or  inconvenience  so  great  as  to  convince  the  court  that  the  words  could  not  havo 
been  used  in  their  proper  stgnitication,  and  to  jxistify  the  court  in  putting  on  them 
some  other  signification  Which,  though  less  proper,  is  one  which  the  court  thinks  the 
words  will  bear. 

'*  The  great  difficulty  in  all  cases  is  in  applying  these  rules  to  the  particular  case  ; 
for  to  one  mind  it  may  appear  that  an  effect  produced  by  construing  the  words  literally 
is  so  inconsistent  with  the  rest  of  the  will,  or  produces  an  absurdity  or  inconvenience 
80  great  as  to  justify  the  court  in  putting  on  them  another  signification,  which  to  that 
mind  seems  a  not  improper  signification  of  the  words,  whilst  to  another  mind  the  effect 
produced  may  appear  not  so  inconsistent,  absurd,  or  inconvenient  as  to  justify  putting 
any  other  signification  on  the  words  than  their  proper  one,  and  the  proposed  significa- 
tion may  appear  a  violent  construction. 

"  Gray  v.  Pearson,  6  H.  L.  C.  61,  is  an  example  of  this.  Lord  Cranworth,  Lord  St. 
Leonards,  and  Lord  Wensleydale  laid  down  the  general  rules  in  terms  not  substantially 
differing  from  each  other ;  but  when  they  came  to  apply  them  to  the  case  in  hand  there 
was  a  marked  difference  of  opinion.  We  apprehend  that  no  precise  line  can  be  drawn, 
but  that  the  court  must,  in  each  case,  apply  the  admitted  rules  to  the  case  in  hand,  not 
deviating  from  the  literal  sense  of  the  words  without  sufficient  reason,  or  more  than  is 
justified ;  yet  not  adhering  slavishly  to  them,  when  to  do  so  would  obviously  defeat  tho 
intention  which  may  be  collected  from  the  whole  will." 

"  I  am  inclined  to  think  that,  in  ordinary  ^ases,  it  \b  next  to  impossible  to  shut  out 
all  inference  of  intention  until  the  possibility  of  accepting  the  terms  in  their  literal 
signification  has  been  determined.  The  rule  which  excludes  an  inferential  interpreta- 
tion of  an  unambiguous  text,  unless  the  primary  sense  leads  to  an  inconsistency  or  ab- 
surdity, is  found,  when  liberally  construed,  to  proceed  upon  premises  which,  from  the 
nature  of  the  case,  are  at  the  outset  in  dispute.  First,  the  words  of  the  text  must  be 
shown  to  admit  only  of  one  meaning  ;  or,  at  the  least,  not  to  be  intelligible  in  a  second 
sense  without  some  sacrifice  of  their  ordinary  signification  or  grammatical  construction. 
Secondly,  the  proper  sense  thus  ascertained  must  be  in  harmony  with  the  context,  and 
with  the  entire  scheme  of  the  instrument  Thirdly,  as  applied  to  the  testator's  circum- 
stances, it  must  lead  to  no  absurdity  or  glaring  improbability.  Now,  it  is  precisely 
upon  these  three  fields  that  the  battle  of  interpretation  is  fought ;  and  it  is  not  until 
the  contest  upon  these  points  is  decided  that  it  is  clearly  seen  how  far  the  principle  is 
fairly  applicable. 

"  Neither  can  I  concede  that  if  inferential  interpretation,  whether  founded  upon  in- 
trinsic or  upon  extrinsic  indicia  of  intention,  is  thus  admitted  without  the  restraint  of 
any  technicAl  rule^  the  principle  which  asserts  the  incontestable  authority  of  the  direct 
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one  Forster  Charter,  a  farmer,  of  Woodbum  Hill,  in  the  county  of 
Northnmberland.  On  the  23d  of  June,  1859,  the  testator,  Forster 
Charter,  requested  the  Rev.  Mr.  Kell,  then  the  vicar  of  his  parish, 
to  draw  up  his  will.  That  gentleman,  although  not  personally  ac- 
quainted with  the  testator's  family,  consented  to  do  so.  He  drew  up 
a  will,  which  appeared  to  have  been  executed  on  the  same  day  when 
it  was  drawn  up,  and  of  which  the  following  are  the  important  parts: 
*'  I  hereby  nominate  and  appoint  my  son,  Forster  Charter,  as  the  ex- 
ecutor of  this  my  will;  and  to  him  I  give,  etc.,  all  my  messuages, 
etc.,  for  his  own  use  and  benefit,  and  for  the  use  and  benefit  of  the 
persons  hereinafter  to  be  named.  My  will  is  that  my  executor, 
Forster  Charter,  shall  annually  pay  to  Elisabeth  Charter,  my  wife, 
the  sum  of  ten  pounds  sterling,  and  at  the  same  [time]  allow  my  said 
wife  her  ordinary  maintenance,  as  long  as  they  reside  together  in 
the  same  house ;  but  should  they  think  proper  to  live  separately,  then 
my  will  is  that,  besides  paying  my  wife  the  above  annuity  of  ten 
pounds,  the  said  Forster  Charter  shall  allow  my  said  wife,  rent  free, 
the  use  of  the  cottage  at  Woodbum  Hill  now  occupied  by  Daniel 
Wood,  and  shall  also  supply  her,  gratis,  with  a  reasonable  quantity 
of  bread,  corn,  potatoes,  coals,  butter,  cheese,  and  garden  produce. 
Should  any  difference  of  opinion  arise  between  my  said  executor  and 
my  said  wife,"  with  regard  to  the  quantity  or  quality  of  this  allow- 
ance, the  matter  was  ^^  to  be  laid  before  Walter  Davison,  shoe- 
maker, and  his  decision  shall  be  final.  Moreover,  my  will  is,  that  if 
my  daughter,  Barbara  Forster,  shall  at  any  time  be  sick  or  m  want, 
my  said  executor  shall  afford  her  such  pecuniary  and  other  aid  as  she 
may  require  and  his  own  circumstances  may  permit,*'  which  was 
also  to  be  subject  to  the  Judgment  of  William  [Walter]  Davison. 

The  testator  had  had  a  son  named  '^Forster  Chailer,"  but  be  had 
died  some  years  before  the  date  of  the  will,  and  a  year  or  so  before 
attaining  twenty-one.  The  testator  had,  at  the  time  of  executing  the 
will,  two  sons;  the  elder,  whose  full  name  was  William  Forster 
Charter,  and  the  younger,  whose  name  was  Charles  Charter.  He  had 
also  three  daughters ;  one  named  Barbara  (not,  as  described  in  the 
will,  Barbara  Forster),  another  Margaret,  and  another  Ursula.  The 
latter  two  were  married,  and  resided  at  a  distance  from  the  testator. 
Barbara  lived  in  his  house,  and  was  known  by  that  name  alone.  The 
testator  died  in  August,  1869. 

The  appellant,  William  Forster  Charter,  while  yet  a  young  man, 
left  his  father's  house,  where,  it  was  said,  disputes  frequently  occurred 

evidence  of  intention,  fnrnished  by  the  text  itaelf,  is  serionaly  compromised.  The  worda 
are  still  the  principal  index  of  intention,  and  their  ordinary  signification  and  grammat- 
ical oonstmction  are  adopted,  unless  the  context  and  collateral  circumstances  are  snch 
as  to  oonviiice  the  interpreter  that  the  intended  meaning  was  otherwise.  Non  dliter  a 
ngrUficatume  verborum  reeediitir  quam  cum  manifeslum  est  aliud  sensiste  tettaiotem. 
Dig.  lib.  82 ;  De  Leg.  lib.  8, 1.  69.  Can  we,  after  all,  adopt  any  more  precise  formnla 
without  risking  a  more  important  principle  and  sacrificing  the  spirit  to  the  letter?" 
Viehols,  Xxtr.Bv.  in  (^  InierpretaHon  of  WUU,  2  Juridical  Soc.  Papen, p.  874  —  Su 
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between  them,  and  in  1850  set  np  basinesB  for  himself  as  a  butcher  at 
Cleator  Moor,  in  Cumberland,  about  one  hundred  miles  distant  from 
Woodburn  Hill.  In  1853  he  went  to  Australia,  but  returned  in  1856, 
and  resumed  bis  busineas  at  Cleator  Moor,  only  paying  an  occasional 
visit  to  his  father.  He  was  never  called  "Forster,"  but  always  "Wil- 
liam'*  or  "Willie." 

Probate  had  been  granted,  by  the  district  registrar  of  Newcastle,  in 
the  common  form,  on  the  16th  of  September,  1869,  to  '^WiUiam 
Forster  Charter,"  as  executor  named  in  the  will.  In  August,  1870, 
Charles  Charter  cited  William  Forster  Charter  before  the  Court  of 
Probate,  to  show  cause  why  this  grant  of  probate  should  not  be  re- 
called, on  the  ground  that  "Charles  Charter  is  the  person  appointed, 
or  intended  by  the  testator  to  be  appointed,  sole  executor  thereof." 
The  appellant  put  in  an  answer  to  the  citation,  setting  forth  various 
matters  to  show  the  probability  that  the  testator  did  intend  to  make 
William  Forster  Charter^  and  not  Charlea  Charter,  his  devisee  and 
executor.  AfiQdavits  were  filed  on  both  sides,  some  of  which  related 
to  expressions  and  declarations  made  by  the  testator  as  to  his  inten- 
tions, others  related  to  the  state  and  circumstances  of  the  members 
of  the  family,  their  habits,  and  conduct.  When  the  case  came  on 
for  hearing,  the  defendant's  solicitors,  pursuant  to  notice  to  that 
effect,  took  the  objection  that  the  court  could  not  look  at  the  affidavits 
for  the  purpose  of  altering  the  will ;  and  Lord  Penzance,  having  taken 
time  to  consider  the  arguments,  decided,  on  the  13th  of  May,  1871, 
that  the  probate  should  be  revoked.  It  was  afterwai*ds  brought  to 
his  Lordship's  attention  that  the  arguments  had  been  confined,  by 
arrangement  between  the  parties^  to  the  admissibility  of  the  afl^da- 
vits,  and  he  accordingly  allowed  a  rehearing,  a  cross-examination  of 
the  deponents,  and  an  argument  on  the  effect  of  the  evidence ;  and 
on  the  21st  of  November,  1871,  he  pronounced  a  final  decree  recalling 
the  probate.  Law  Rep.  2  P.  &  M.  815,  322.  The  present  appeal 
was  then  brought. 

Jfr.  ManUty^  Q.  C,  and  Mr.  Bayford^  for  the  appellant.  Dr. 
Tristram^  Q.  C.,  and  Mr.  Pritchardj  for  the  respondent. 

Lord  Chelmsford.  My  Lords,  there  are  two  questions  in  this 
case.  First,  whether  the  state  and  circumstances  of  the  testator's 
family  at  the  time  when  the  will  was  made  show  that  there  is  a  latent 
ambiguity  in  the  will?  Second,  whether,  reading  the  will  by  the  light 
of  the  surrounding  circumstances,  the  intention  of  the  testator  can 
be  clearly  ascertained  from  the  language  of  the  will,  as  explained  by 
the  extrinsic  evidence? 

The  learned  judge  of  the  Probate  Court  admitted  parol  evidence  of 
the  declarations  of  the  intention  of  the  testator  before  the  making  of 
his  will  with  respect  to  the  disposition  of  his  property,  and  also  after 
the  will  was  made  as  to  the  person  in  whose  favor  he  had  made  it. 
But  this  case  does  not  present  the  sort  of  ambiguity  in  which  such 
evidence  is  admissible.    It  is  only  where  in  a  written  instrument  the 
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description  of  the  person  or  thing  intended  is  applicable,  with  l^al 
certaiDty,  to  each  of  several  subjects  that  extrinsic  evidence,  inclad* 
ing  proof  of  declarations  of  intention,  is  admissible  to  establish 
which  of  such  subjects  was  intended  by  the  testator*  Wigram  on 
Extrinsic  Evidence,  Prop.  vii.  s.  184,  p.  160. 

After  hearing  this  evidence  it  is  difficult  to  resist  the  impression 
which  it  produces  on  the  mind,  so  as  to  allow  of  an  unbiassed  answer 
being  given  to  the  question  whether,  to  use  the  words  of  Lord  Pen- 
zance, 'Hhere  is  sufficient  to  guide  the  court  to  the  conclusion  that  the 
name  of  Forster  Charter  was  a  mistake,  and  that  the  youngest  son 
was  intended." 

The  testator's  family,  at  the  time  the  will  was  made,  consisted  of 
two  sons,  William  Forster,  the  elder,  and  Charles,  the  younger,  and 
three  daughters,  two  married  to  husbands  named  Collinson  and 
Rountree,  and  an  unmarried  daughter,  Barbara,  who  was  living  with 
the  testator.  William  Forster  lived  with  his  father  till  1850,  when 
he  set  up  as  a  butcher  at  Cleator  Moor,  in  Cumberland.  -  He  after* 
wards  went  to  Australia  in  1853,  and  returned  in  1856,  and  resumed 
his  trade  of  a  butcher  at  Cleator  Moor.  Occasionally,  at  distant  in« 
tervals,  he  visited  his  father,  who  died  in  August,  1869.  Charles 
always  lived  with  his  father,  and  assisted  him  in  his  farming  busi- 
ness without  receiving  wages.  He  left  home  about  the  time  when  the 
will  was  made,  which  was  on  the  23d  of  June,  1859,  in  consequence 
of  an  unpleasant  occurrence  in  connection  with  a  servant-girl  in  the 
family,  with  which  it  was  alleged  his  father  was  much  annoyed :  but 
this  is  denied  by  the  respondent,  who  states  that  he  left  home  on 
account  of  a  disagreement  with  his  mother.  The  cause  of  his  leaving 
home  is  not  so  important  as  the  time  when  it  took  place,  which  can- 
not be  clearly  determined.  The  appellant  says  it  was  before  the  date 
of  the  will.  The  respondent,  without  naming  the  month,  says  he  left 
for  a  short  period  in  1859  or  1860.  It  appears  to  me  that  the  time 
may  be  ascertained  with  some  approach  to  accuracy  by  following 
Charles  after  he  left  his  father's  house,  and  looking  to  the  evidence 
of  those  to  whom  he  went  The  appellant  says  that  Charles  went 
first  to  his  sister,  Mrs.  Collinson,  and  afterwards  came  to  him  at 
Cleator  Moor.  Mrs.  Collinson  says  he  came  to  her  in  July,  1860, 
that  he  stayed  with  her  three  weeks,  that  he  went  from  her  to  another 
married  sister,  and  finally  to  Cleator  Moor.  Mrs.  Collinson  may 
possibly  be  mistaken  as  to  the  year,  but  she  speaks  positively  as  to 
its  being  the  month  of  July  when  Charles  visited  her,  and,  therefore, 
whether  the  year  was  1859  or  1860,  it  must  have  been  after  the  will, 
which  was  made  in  the  month  of  June,  1859. 

Thb  probable  state  of  feeling  of  the  testator  towards  the  appellant 
at  the  time  the  will  was  made  can  only  be  conjectured  from  the 
account  given  of  his  conduct  by  members  of  the  family.  Mrs. 
Charter,  the  mother,  gives  a  melancholy  description  of  the  quarrels 
between  the  father  and  son,  which,  however,  she  qualifies  consider 
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ably  in  her  oross-examinatioDy  saying,  '^Sometimes  quarrels  took 
place  between  my  son  and  husband  whilst  my  husband  was  under 
drink,  and  sometimes  they  did  not  take  place.*'  The  sistera,  Mrs. 
Collinson  and  Barbara,  evidently  take  different  sides  in  the  contest 
between  the  brothers.  Mrs.  Collinson  says  she  never  recollects  any 
serious  quaiTel  between  her  father  and  her  brother,  but  that  they 
were  always  on  good  terms;  but  Barbara  says  that  when  her  brother 
was  at  home  they  were  always  quarrelling.  Mrs.  Collinson,  however, 
left  home  on  her  marriage  in  1849,  ten  years  before  the  will,  and  the 
appellant  left  his  father's  house  in  1850,  nine  years  before  the  will 
was  made;  still  there  is  no  evidence  that  the  testator  had  any  unkind 
feeling  towards  him  after  that  period. 

With  respect  to  Charles,  there  is  no  evidence  to  show  that  he  did 
not  always  live  on  affectionate  terms  with  his  father. 

In  these  circumstances  of  the  family  the  will  was  made  by  the 
vicar  of  the  parish,  who,  it  was  said,  was  not  acquainted  with  the 
names  of  the  testator's  children.  I  consider  this  wholly  immaterial, 
even  if  it  could  be  proved,  as  the  will  must  be  taken  to  have  been 
written  under  the  dictation  of  the  testator.  That  the  writer  may  have 
occasionally  mistaken  the  testator  is  probable  from  the  daughter 
Barbara  being  called  in  the  will  Barbara  Forster,  the  latter  name 
not  being  hers,  nor  was  she  ever  called  or  known  by  it. 

Now,  it  is  said  that,  examining  the  will  by  the  light  of  the  circum- 
stances of  the  family,  a  latent  ambiguity  is  discovered, — that  the 
testator  devises  all  his  estates  to  his  son  Forster  Charter,  and  appoints 
him  the  executor  of  his  will,  and  directs  his  executor,  Forster 
Charter,  to  pay  to  his  widow  £10,  and  *'at  the  same"  (the  woi*d 
*^time"  being  omitted)  ^' allow  her  her  ordinary  maintenance  so 
long  as  they  reside  together  in  the  same  house."  The  ambiguity 
arises,  as  it  is  alleged,  from  there  being  no  such  person  as  Forster 
Charter,  the  appellant's  name  being  William  Forster,  and  the  evi- 
dence proving  that  he  was  always  called  by  his  father  William  or 
Willie,  and  never  Forster.  It  is  further  said  that  the  ambiguity 
appears  from  the  will  pointing  to  and  describing  a  son  who  was  living 
in  the  house  with  bis  mother,  which  Charles  always  had  been,  and  the 
appellant  never,  since  the  year  1850. 

Now  the  question  is  whether,  from  the  language  of  the  will,  inter- 
preted and  explained  by  the  extrinsic  evidence,  it  clearly  appears  that 
the  testator  meant  to  devise  his  estates  to  Charles,  and  to  make  him 
his  executor. 

We  are  not  permitted  to  conjecture  that  the  name  Forster  Charter 
was  written  by  the  mistake  of  the  writer,  but  are  bound  to  regard'  it  as 
having  been  dictated  by  the  testator ;  and  it  does  seem  extraordinary 
that  he  should  have  directed  this  name  to  be  inserted  three  times  in 
the  will,  meaning  it  (as  the  respondent  contends)  for  his  son  Charles ; 
and  much  more  so,  that,  intending  Charles  to  be  the  object  of  his  bounty, 
and  Charles  being  at  that  time  under  his  i*oof,  and,  one  would  have  sup' 
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posed,  if  that  had  been  the  intention  immediately  in  his  mind,  be  sboald 
not  have  recollected  his  proper  name,  but  should  have  applied  to  him 
one  which  at  least  was  nearer  that  of  his  brother  than  of  his  own. 
Forster  was  the  Christian  name  of  the  testator,  and  he  seems  to  have 
been  partial  to  the  name,  for  he  gave  it  first  to  a  son  who  died^  and 
repeated  it  at  the  baptism  of  the  appellant. 

Looking  to  the  will,  and  construing  ite  language  without  thinking  of 
the  rejected  evidence,  which  we  are  bound  to  disregard,  one  might  infer 
that  when  the  testator  was  thinking  of  a  successor  to  Woodburn  Hill, 
he  might  have  desired  to  perpetuate  the  name  of  Forster  in  connection 
with  the  propertj'.  With  respect  to  the  expression  of  the  testator's 
will,  that  his  executor,  Forster  Charter,  should  allow  maintenance  to 
the  wife  so  long  as  they  resided  together  in  the  same  house,  I  am  not 
as  much  impressed  with  it  as  a  demonstration  that  the  sou  Charles  was 
intended,  as  I  was  in  the  course  of  the  ai^ument.  If  the  words  had 
been,  so  long  as  they  continue  to  live  together,  the}'  would  have  pointed 
more  directly  to  Charles,  but  even  then  I  should  have  doubted  whether 
they  referred  to  him  with  sufficient  certainty'.  The  will  is  most  inarti- 
ficially  drawn,  and  the  testator  may  have  expected  that  having  left 
Woodburn  farm  to  his  eldest  son,  he  would  oome  to  reside  there,  and 
then,  being  desirous  that  his  wife  should  have  a  home,  he  expressed  his 
will  that  his  executor  should  allow  her  maintenance  so  long  as  tbey  re- 
sided together,  but  if  they  chose  to  live  separately,  that  he  should  allow 
her,  rent-free,  the  use  of  the  cottage  at  Woodburn  Hill.  It  is  a  fact  not 
to  be  overlooked  that  the  will  was  in  the  possession  of  the  testator  for 
more  tlian  ten  years,  and  it  can  haitlly  be  believed  that  he  did  not  look 
at  it  during  that  period,  and  yet  it  was  left  at  his  death  without  any 
alteration. 

I  see  nothing  in  the  extrinsic  circumstances  of  tlie  case  which  so 
certainly  points  to  the  respondent  as  to  compc4  us  to  explain  the  dis- 
xx>vered  ambiguitj'  in  his  favor.  Indeed,  I  doubt  whether,  without  the 
evidence  which  ought  not  to  have  been  admitted,  there  is  any  ground 
for  alleging  that  there  is  any  latent  ambiguity  in  the  will.  However 
this  may  be,  and  assuming  such  ambiguity  to  exist,  it  appears  to  me 
that  it  is  not  removed  by  the  only  extrinsic  evidence  that  was  ad- 
missible; and  I,  therefore,  move  that  the  decree  appealed  from  be 
reversed. 

Lord  Hatherlet.  .  .  .  Had  the  testator  spoken  of  the  devisee 
^'  continuing"  to  live  with  his  mother  at  the  farm,  the  case  might  have 
been  different,  but  the  language  actually  used  is  just  as  appropriate  to 
the  elder  son  as  to  the  younger.  Nothing  could  be  more  natural  tlian 
for  the  testator  to  suppose  that  the  devisee,  whichever  son  took,  would 
live  on  the  property  devised,  and  carrj'  on  the  farm  as  the  testator  him- 
self had  done ;  and  then  the  testator  provides  in  that  case  for  the  wife 
and  daughter.  It  is  true  he  does  not  provide  for  Charles,  but  on  the 
other  supposition  he  does  not  give  anything  to  his  eldest  son  and  heir. 
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I  confeBS  I  know  of  no  authority  which,  where  a  will  is  plain  and 
sensible  on  the  literal  construction  of  it,  would  authorize  the  court  to 
transfer  the  property  from  a  person  named  by  a  Christian  and  surname 
which  be  bears,  to  another  not  bearing  the  Christian  name,  merely  be- 
cause the  full  Christian  name  of  the  devisee  is  not  given.  If  the  son 
called  F6rster  only  had  not  died  long  before,  he  would  of  course  have 
had  the  better  title,  as  fully  and  completely  answering  the  designation ; 
but  I  can  see  no  ground  for  the  transfer  to  Charles. 

I  think  the  learned  judge  miscarried  in  admitting  evidence  of  decla- 
rations of  intention  by  the  testator.  Such  evidence  can  only  be  given 
to  distinguish  between  two  subjects  or  objects  of  a  gift  bearing  the  same 
description,  the  will  being  in  itself  clear,  but  the  latent  ambiguity  being 
disclosed  by  evidence  dehors  the  instrument.  This  evidence,  if  admitted, 
would  not  fail  to  influence  the  mind  of  the  learned  judge  in  his  decision. 
Had  it  been  right  to  analyze  its  effect,  it  would  appear  that  none  of  the 
family  doubted  that  the  will,  in  words,  designated  the  elder  son,  but 
they  were  surprised  at  the  devise  being  inconsistent  with  parol  declara- 
tions of  the  testator.  It  was  upon  that  ground,  as  it  seems  to  me,  that 
the  second  son,  Charles,  was  led  to  institute  this  suit. 

Therafore,  my  Lords,  I  am  of  the  same  opinion  as  my  noble  and 
learned  friend  who  has  preceded  me. 

The  Lord  Chancellor  [Lord  Cairns].  My  Lords,  the  considera- 
tion of  this  case  has  been  attended,  to  me,  with  much  anxiet}*,  and 
that  anxiety  has  not  been  diminished  when  I  find  that  I  have  come  to 
a  conclusion  upon  it  different  from  that  at  which  some  of  3*our  Lord- 
ships have  arrived. 

My  Lords,  upon  one  part  of  the  case  I  have  never  entertained  any 
doubt.  I  hold  it  to  be  clear,  as  I  think  all  your  Lordships  do,  that  this 
is  not  a  case  in  which  an}"*  parol  evidence  of  statements  of  the  testator, 
as  to  whom  he  intended  to  benefit,  or  supposed  he  had  benefited,  by  his 
will,  can  be  received.  The  learned  judge  of  the  Probate  Court,  Lord 
Penzance,  appears  to  have  admitted  evidence  of  this  description, 
although  he  states  that  his  judgment  would  have  been  the  same  if 
the  evidence  had  been  excluded.  I  am  of  opinion  that  it  ought  to 
have  been  excluded.  The  only  case  in  which  evidence  of  this  kind  can 
be  received  is  where  the  description  of  the  legatee,  or  of  the  thing  be- 
queathed, is  equally  applicable  in  all  its  parts  to  two  persons,  or  to  two 
things.    That  clearly  cannot  be  said  of  the  present  case. 

But,  my  Loi*d9,  there  is  a  class  of  evidence  which  in  this  case,  as  in 
all  cases  of  testamentary*  dispositions,  is  clearly  receivable.  The  court 
has  a  right  to  ascertain  all  the  facts  which  were  known  to  the  testator 
at  the  time  he  made  his  will,  and  thus  to  place  itself  in  the  testator's 
position,  in  order  to  ascertain  the  bearing  and  application  of  the  lan- 
gui^e  which  he  uses,  and  in  order  to  ascertain  whether  there  exists  any 
person  or  thing  to  which  the  whole  description  given  in  the  will  can  be, 
reasonably  and  with  sufficient  certainty,  applied. 
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I  may  refer,  as  well-known  authoritlea  for  these  propositions,  to  the 
cases  of  Doe  y.  Hiscocks,  5  M.  &  W.  363  ;  Bemasconi  v.  Atkinson, 
10  Hare,  345,  and  Drake  v.  Drake^  in  this  House,  8  H.  L.  C.  172. 

Applying,  then,  this  principle,  what  are  the  facts  legitimately  in  evi- 
dence in  this  case  ?  The  testator,  Forster  Charter,  was  a  Northumbrian 
yeoman,  living,  at  the  time  he  made  his  will,  on  his  own  freehold  farm, 
with  his  wife  and  with  a  sou,  the  resiK)ndent,  Charles  Charter.  Tlie 
testator,  besides  his  son  Charles,  had  had  two  other  sons,  one,  the  elder, 
named  William  Forster,  and  another  named  onlj*  Forster,  who  had  died 
when  about  nineteen  years  old,  some  years  before  the  will  was  made. 
He  had  three  daughters,  two  of  them  married, — Mrs.  CoUinson  and  Mrs. 
Rountree, — and  an  unmarried  daughter,  living  with  him,  named  Barbara. 

The  will  of  the  testator  is  dated  the  23d  of  June,  1B59,  and  he  died 
on  the  8th  of  August,  1869. 

With  regard  to  the  son  William  Forster,  he  lived  with  his  father  and 
mother  till  1850,  when  he  set  up  as  a  butcher  at  Cleator  Moor,  in  Cum- 
berland, more  than  one  hundred  miles  from  the  testator's  house.  He 
went  to  Australia  in  1853,  and  in  1856  returned  and  resumed  his  trade 
of  butcher  at  Cleator.  From  this  time  his  visits  to  his  father,  if  there 
were  more  than  one,  were  at  distant  intervals.  Prior  to  1850  when  he 
lived  with  his  father,  there  appears  to  have  been  a  certain  amount  of 
quarrelling  between  them,  but  there  is  no  evidence  that  after  1850 
any  ill-feeling  continued  to  exist.  It  is  in  evidence,  and  not  seriously 
contradicted,  that  the  testator  was  in  the  habit  of  calling  this  son 
'*  William,"  or  "  Willie,"  and  not  "  Forster." 

As  to  the  son  Charles,  he  lived,  as  I  have  already  said,  with  his  father 
and  mother,  working  with  his  father  on  the  farm,  and  receiving  no 
wages.  My  conclusion  from  the  evidence  is  that  he  was  living  with  his 
father  and  mother  at  the  time  that  the  will  was  made,  for  it  appears 
to  me  that  the  statements  of  Mrs.  CoUinson,  a  witness  for  the  appellant, 
and  the  cross-examination  of  the  widow,  fixing  the  day  of  the  birth  and 
age  of  an  illegitimate  child,  born  '^  shortly  after  Charles  left  home," 
make  it  clear  that  he  did  not  leave  home  till  after  the  will  was  made. 
His  absence  from  home  at  that  time  was  temporary,  and  owing,  appar- 
ently, to  circumstances  connected  with  the  illegitimate  child  to  which  I 
have  referred ;  and  after  this  al)sence  he  returned,  and  was  living  with 
the  testator  up  to  and  at  the  time  of  his  death. 

I  now  turn  to  the  will  of  the  testator.  It  commences :  ''  The  last 
will  and  testament  of  Forster  Charter  ...  I  nominate  and  appoint 
my  son  Forster  Charter  as  the  executor  of  this  my  will,  and  to  him  I 
give,  devise,  and  bequeath  all  mj*  messuages,  etc.,  for  his  use  and  bene- 
fit, and  for  the  use  and  benefit  of  the  persons  hereinafter  to  be  named." 
The  name  here  given  to  the  person  whom  he  describes  as  his  son  is 
clearly  inaccurate.  His  son  Forster  Charter  was  dead.  The  younger 
of  his  two  surviving  sons  was  Charles ;  the  elder  was  William  Foreter ; 
but  Forster  was  not  his  first  or  leading  name,  nor  was  it  the  name  by 
which  he  was  generally  or  ever  called  or  spoken  of  by  the  testator. 
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There  is,  therefore,  here  clearly  a  mistake.  It  is  possible  that  if  noth- 
ing else  was  found  in  the  will,  yet,  inasmuch  as  Forster  formed  a  paj't 
of  the  name  of  the  elder  son,  and  no  part  of  the  name  of  the  3'ounger 
son,  the  elder  son  must  have  taken,  there  being  no  description  nor 
demonstration  to  rectify  or  explain  the  mistake  in  the  name. 

But  the  testator  continues  :  ^^  My  will  is  that  my  executor,  Forster 
Charter,  shall  annually  pay  to  Elizabeth  Charter,  my  wife,  the  sum  of 
ten  pounds  sterling,  and  at  the  same  [time]  allow  my  said  wife  her 
ordinar}'  maintenance  so  long  as  they  reside  together  in  the  same  house, 
but  should  they  think  proper  to  live  separately*,  then  my  will,  is  that 
besides  paying  my  wife  the  above-named  annuity  of  ten  pounds,  tlie 
said  Forster  Charter  shall  allow  my  daid  wife,  rent  free,  the  use  of  the 
cottage  at  Woodburn  Hill  now  occupied  by  Daniel  Wood,  and  shall  also 
supply  her  gratis  with  a  reasonable  quantity  of  bread,  com,  potatoes, 
coals,  butter,  cheese,  and  garden  produce.  Also  my  will  is  that  should 
any  difference  of  opinion  arise  between  my  said  executor  and  mj'  said 
wife  with  regard  to  the  quantity  or  quality  of  the  above-named  bread, 
corn,  potatoes,  etc,  the  matter  shall  be  laid  before  Walter  Davison, 
shoemaker,  and  his  decision  shall  be  final.'*  These  words  appear  to  me 
to  be  very  important.  They  do  not  give  to  the  widow  an  annuity  and 
maintenance  ^*  if "  she  and  the  son  should  reside  tc^ether,  or  ^^  pro- 
vided "  the  son  should  live  with  his  mother,  or  the  mother  with  the  son ; 
but  it  is  a  direction  to  the  executor  to  pay  an  annuity  and  allow  main- 
tenance ^^  so  long  as  they  reside  together  in  the  same  house,"  with 
further  directions  should  they  ^^  think  proper  to  live  separatel}*."  It 
appears  to  me  that  these  words  are  intelligible  and  appropriate  when 
applied  to  persons  who  were  living  together  at  the  time,  but  that  they 
are  entirely  inappropriate  if  applied  to  persons  not  so  living  together, 
and  if  intended  to  indicate  a  joint  residence  to  commence  for  the  first 
time  at  a  future  period. 

Moreover,  it  was  in  the  highest  degree  natural  for  the  testator  to 
contemplate  the  continuance  of  a  conjoint  residence  which  then  ex- 
isted, and  had  existed  so  long ;  but  it  was  in  a  high  degree  improbable 
that  he  should  assume  that  his  eldest  son  would  not  merely  leave  the 
place  where  he  was  settled  in  life,  but  also  take  his  mother  to  live  with 
him.  The  words,  ''  so  long  as  they  reside  together,"  appear  to  me  to 
be  equivalent  to  the  words  ''so  long  as  they  continue  to  reside  to- 
gether,**  and  have,  in  this  sense,  involved  in  them  the  statement  that 
the  persons  spoken  of  did  reside  together  at  the  time.  Further  than 
this,  the  maintenance  to  be  allowed  the  widow  is  termed  "  ordinary 
maintenance/'  which  is  put  in  marked  contradistinction  to  the  "  rea- 
sonable quantity  of  bread,  corn,  potatoes,  coals,  butter,  cheese,  and 
garden  produce,"  which,  if  she  were  to  live  separately,  and  occupy  the 
cottage,  she  was  to  receive,  and  any  difference  as  to  the  amount  of 
which  was  to  be  referred  to  the  arbitration  of  Davison.  I  understand 
the  terms  ''  ordinary  maintenance  "  to  mean  the  usual  or  accustomed 
maintenance  which  she  had  hitherto  had  in  the  testator's  house,  which 
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was  to  be  judged  of,  not  by  the  decision  of  Davison,  bat  by  the  stand- 
ard of  what  had  been  castomary  daring  the  joint  residence  of  the  father 
and  mother  and  the  son  Charles. 

The  result,  therefore,  is,  that  I  find  the  testator  speaking  of  a  *^  aon" 
as  the  object  of  his  bounty.  He  has  but  two  sons,  and  the  name  he 
gives  is  not  the  name  of  either.  It  is  part  of  the  name  of  one,  but  not 
his  first  name,  or  the  name  by  which  he  is  known  and  called.  The  tes- 
tator is  not  accurate  in  the  names  of  his  children,  for  he  calls  his 
daughter,  whose  name  was  Barbara  only,  ^^  Barbara  Forster  '*  To  the 
inaccurate  name  of  his  son  I  find  him  adding  a  provision,  which,  al* 
though  in  tei*ms  a  gift  of  an  annuity  and  maintenance  to  his  wife,  is, 
in  substance,  a  description  or  demonstration,  as  I  read  it,  of  the  son 
who  was  to  be  executor  and  devisee. 

The  case,  therefore,  appears  to  me  to  become  one  of  those  in  which 
there  is  an  erroneous  or  inaccurate  name,  and  a  description  or  demon- 
stration sufiSciently  clear  to  correct  the  error  or  inaccuracy.  The  name 
and  the  description  cannot,  as  it  appears  to  me,  stand  together.  In 
Drake  v.  Drake^  8  H.  L.  C.  172,  where  there  was  an  accurate  name, 
*^Mary  Frances  Tyrwhitt  Drake,"  but  an  inaccurate  description, 
^^  niece,"  and  which,  therefore,  was  a  much  stronger  case  than  the 
present,  for  there  the  name  was  wholly  accurate,  the  Lord  Chancellor, 
in  moving  the  judgment  of  this  House,  expressed  himself  thus :  '^  I  see 
nothing  that  can  warrant  us  in  saying  that  the  testator  intended  that 
his  sister,  Mary  Frances  Tyrwhitt  Drake,  should  take  the  residuary 
estate  under  his  will,  unless  the  maxim  which  is  contended  for  by  the 
appellant  should  govern  the  case,  that  without  any  evidence  whatever 
to  prove  error  of  demonstration,  there  is  a  rigid  rale  that  the  name 
should  prevail.  But,  my  Lords,  I  deny  that  there  is  any  such  rule. 
There  is  a  maxim  that  the  name  shall  prevail  against  an  error  of 
demonstration ;  but  then  you  must  first  show  that  there  is  an  error  of 
demonstration,  and  until  3'ou  have  shown  that  the  role  veritus  nominis 
toUU  errorem  demonstrcUionis  does  not  apply.  I  think  that  there  is 
no  presumption  in  favor  of  the  name  more  than  of  the  demonstration. 
Upon  referring  to  the  numerous  cases  that  have  been  cited  at  the  Bar, 
it  will  be  found  that  there  ara  more  instances  in  which  the  demonstra- 
tion prevailed  than  in  which  the  name  prevailed." 

And  there  are  some  observations  upon  the  same  snbject  b}'  the  Vice- 
chancellor,  my  noble  and  learned  friend  here  present  (Lord  Hatherley), 
in  Bemasconi  v.  Atkinson^  10  Hare,  345,  which,  I  think,  are  worthy 
of  3-our  Lordships'  attention.  The  Vioe-Chancellor  says:  "  It  cer- 
tainly does  appear,  singularly  enough,  that  the  description  of  the  l^a- 
tee  has,  in  most  of  the  cases  referred  to,  prevailed  over  the  name. 
Thus,  in  Adams  v.  Jonea^  9  Hare,  685 ;  21  L.  J.  (Ch.)  352,  the  de- 
scription of  ^  wife,'  and  in  Bradehaw  v.  Bradahato,  2  Y.  &  C.  72,  the 
description  of  '  second  son,'  were  held  to  designate  the  respective  lega- 
tees. In  Doe  V.  Huthwaite^  3  B.  &  Aid.  632,  also,  the  name  of  the 
legatee  was  wrongly  expressed,  and  the  description  of  second  son 
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determined  the  title  to  the  legacy.  The  selection  of  the  second  son 
showed  that  the  attention  of  the  testator  was  directed  to  that  descrip* 
ticm  of  the  object  of  his  boanty,  although  the  name  was  misplaced,  the 
name  of  the  third  son  being  mentioned  in  priority  to  that  of  the  second. 
So,  again,  in  Ijord  Camays  v.  BlundeUy  1  H.  L.  C.  778,  the  gift  was  to 
a  person  not  named,  but  described  as  the  second  son  of  Edwaixl  Weld 
of  Lulworth,  although  there  was  no  such  person  as  Edward  Weld,  tlio 
possessor  of  Lulworth  being  Joseph  Weld.  There,  the  description  of 
^  second  son  ^  prevailed,  and  was  held  to  designate  clearly  the  second 
son  of  Joseph.  Lady  Stourton  was  mentioned  as  one  of  the  sisters  of 
£dward  Weld.  She  was  a  sister  of  Joseph,  and  the  only  person  an- 
swering the  description  was  the  second  son  of  Joseph.  But,  although 
this  had  happened  in  those  cases,  they  do  not  say  ^  take  the  description 
in  preference  to  the  name.'  Far  from  it ;  the  principle  of  the  cases  is, 
that  where  there  are  two  descriptions,  where  the  testator  specifies  in 
two  different  ways  the  object  of  his  bounty,  the  court  adopts  that 
which,  in  each  instance,  appears  to  be  the  least  open  to  error." 

Applying  the  principle  of  these  authorities,  it  appears  to  me  that  we 
have  here  a  name  in  which  there  is  obviousl}*  an  error,  and  a  descrip- 
tion or  demonstration  which,  as  I  read  it,  is  clear  and  intelligible,  and 
applies  satisfactorily  to  the  younger  son,  and  does  not  apply  to  the 
elder,  and  therefore  corrects  the  error  of  the  name.  My  Lords,  my 
noble  and  learned  friend  who  addressed  your  Lordships  last  has  said 
he  knows  of  no  authority  which  would  authorize  the  court  to  transfer 
the  property  A*om  a  person  named  by  a  Christian  and  surname  which 
he  bears,  to  another  not  bearing  the  Christian  name,  merely  because 
the  full  Christian  name  of  the  devisee  is  not  given.  My  Lords,  I  must 
submit  to  my  noble  and  learned  friend  that  this  is  the  assumption  of 
the  whole  question.  The  question  is  not  one  of  transferring  property 
from  a  devisee.  The  question  is,  who  is  the  devisee?  and  that  ques* 
tion  must  be  answered  by  an  examination  of  the  whole  will,  and  of  all 
the  circumstances  of  the  case  legitimate!}'  in  evidence,  —  an  examina^ 
tion  which  becomes  proper  and  even  necessary  as  soon  as  it  is  found 
that  the  name  inserted  in  the  will  is  not  the  correct  name  of  an}*  person 
in  existence. 

My  Lords,  I  think  that  the  Judgment  of  the  court  below  ought  to  be 
affirmed.  But  I  further  think  that,  as  the  case  is  one  of  great  difficulty, 
and  difficulty  caused  by  the  testator  himself,  your  Lordships  would  do 
well  to  follow,  with  regard  to  the  appeal,  the  course  taken  by  the  court 
below,  and  order  the  costs  of  both  parties  to  be  paid  out  of  the  estate. 

Lord  Selbornb.  My  Lords,  I  have  found  great  difficulty  in  satis- 
fying my  mind  on  this  case,  especially  after  I  became  aware  of  the 
view  of  it  taken  by  m}-  noble  and  learned  friends  who  are  for  reversal, 
and  I  am  not  ashamed  to  own  that  my  opinion  upon  it  has  fluctuated. 

If  the  direct  evidence  of  intention,  which  has  been  offered  by  the 
respondent  independently  of  the  light  thrown  by  extrinsic  facts  npon 
the  words  of  the  wili^  could  properly  be  regarded,  there  would  be  no 
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difDcolty ;  bnt  I  think  we  are  compelled  to  hold,  after  Doe  y.  Eucocks^ 
5  M.  &  W.  363,  JBernascani  v.  AtkinsoUj  10  Hare,  345,  and  Drake  v. 
Drake^  8  H.  L.  C.  172,  that  the  court  below  was  wrong  in  receiving 
that  evidence.  Why  the  law  should  be  so,  in  cases  where  some  error 
of  description  involving  a  latent  ambiguity  has  to  be  corrected,  when 
evidence  of  the  same  kind  is  admitted  in  what  Lord  Bacon  describes  as 
cases  of  '^  equivocation,"  Maxims  of  the  Law,  Rule  xxiiL,  I  am  not 
sure  that  I  clearly  understand ;  but  it  has  been  conclusively  so  settled 
by  a  series  of  authorities  to  which  we  are  bound  to  adhere. 

My  noble  and  learned  friends  opposite  think  that  in  this  case  the 
whole  description  of  the  devisee  is  contained  in  the  words  ^^  my  son 
Forster  Charter ;  **  and  that  there  is  nothing  in  the  rest  of  the  will  which 
is  not  applicable  to  the  appellant  as  properly  as  to  the  respondent.  If 
they  arc  rigbt  in  this,  I  am  not  disposed  to  dispute  the  correctness  of 
their  conclusion  that  the  description,  as  a  whole,  would  be  more  prop- 
erly applicable  to  the  elder  son,  whose  baptismal  name  is  William 
Forster,  than  to  the  3'ounger  son,  whose  baptismal  name  is  Charles. 

In  order  to  see  whether  this  view  is  light,  it  has  seemed  to  me,  after 
much  consideration,  that  no  better  test  can  lie  suggested  than  one 
which  was  put  by  my  noble  and  learned  friend  on  the  woolsack  during 
the  course  of  the  argument.  If  the  name  ^^  Forster"  had  not  occurred 
at  all  in  the  will,  but  if  a  blank  had  been  left  for  the  Christian  name  of 
the  legatee,  wherever  it  occurs  (the  rest  of  the  will  being  the  same  as 
it  is  now),  would,  or  would  not,  the  whole  devise  have  been  void  for 
uncertainty  ?  If  it  would,  then  the  view  that  there  is  nothing  in  the 
will  except  the  name  ^^  Forster"  more  applicable  to  the  one  son  than 
to  the  other,  is  correct.  But  it  is  otherwise,  if  (in  the  absence  of  any 
Christian  name)  there  would  be  enough  in  the  will  to  show  that  the 
younger  son  was  meant,  and  to  prevent  the  devise  from  being  void  for 
uncertaint}'.  It  would  clearly  not  be  necessar}',  in  that  case,  that  a 
demonstration,  sufficient  to  show  which  son  was  meant,  should  be  in  the 
form  of  a  descriptio  personm  ;  any  words,  in  any  part  of  the  will,  which 
might  enable  the  court  to  see  with  sufficient  clearness  that  the  testator 
meant  one  son,  and  not  the  other,  must  be  enough  for  that  purpose. 

Applying  this  test,  with  the  knowledge  that  the  3'ounger  son,  an 
unmarried  man,  had  always  down  to  the  date  of  the  will  resided  and 
been  domesticated  in  the  same  house  with  the  testator,  and  with  his 
mother,  the  testator*s  wife  (for  such  I  consider  to  be  the  true  result  of 
the  evidence),  and  that  the  elder  son,  a  married  man  with  issue  then 
living,  had  not  resided  in  the  testator's  house  for  nine  years  before  tlie 
will  was  made,  and  then  lived  one  hundred  miles  off ;  with  the  knowl- 
edge, also  (which  in  Bemaaconi  v.  Atkinson^  10  Hare,  345,  and  other 
cases,  was  thought  not  immaterial),  that  the  younger  son  was  in  con- 
stant communication  with  the  testator,  who  was  much  attached  to  him, 
while  his  communications  with  the  elder  son  were  unfrequent,  I  should 
not  have  hesitated  to  say  that  the  words,  '^  so  long  as  they  reside  to- 
gether in  the  same  house''  (with  the  rest  of  the  context  in  which  those 
words  are  found),  would  have  been  enough  to  indicate  the  j'ounger 
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8011,  who  resided  In  the  same  house  with  the  testator  and  his  wife  at 
the  date  of  the  will,  as  the  person  intended,  and  to  save  the  devise 
from  being  void  for  uncertainty.  If  sach  would  have  been  the  effect  of 
these  words,  in  the  case  supposed,  then  I  cannot  think  that  the  view 
which  regards  them  as  equally*  and  indifferently  applicable  to  the  elder 
and  to  the  3'ounger  son,  in  the  will  as  it  stands,  can  be  coniect 

Still  it  does  not  follow  that  the  scale  may  not  be  turned  in  favor  of 
the  appellant  by  the  name  ^'  Forster/'  —  and  it  is  on  that  point  that  I 
have  felt  most  hesitation.  When  a  court  has  to  choose  between  the 
name,  which  is  onlj'  one  part  of  an  entire  description,  and  other  parts 
of  the  description  more  applicable  to  a  person  who  does  not  bear  the 
name,  there  is  certainly  no  general  rule  that  the  name  should  have  a 
preponderating  weight ;  nor  even  that,  in  re  dubia^  it  should  always  turn 
the  scale,  so  as  to  save  the  devise  from  being  void  for  uncertainty. 
Not  to  mention  Bradshaw  v.  Bradshaw^  2  Y.  &  C.  72,  where  evidence 
not  properl}'  admissible  was  received,  in  Doe  v.  Ifiscocks,  5  M.  &  W. 
863,  the  gift  was  to  the  testator's  *^  grandson,  John  Hiscocks,  eldest 
son  of  his  son,  John  Hiscocks."  There  was  a  grandson  named  John 
Hiscocks,  who  exactly  fulfilled  all  parts  of  the  description,  except  that 
he  was  not  the  eldest  son  of  his  father,  although  he  was  the  eldest  son 
of  his  father^s  second  marriage.  The  eldest  son  (the  lessor  of  the 
plaintiff  in  the  case)  was  named  Simon ;  and  the  Court  of  Exchequer, 
when  directing  a  new  trial  on  account  of  the  improper  reception  of  evi* 
dence,  said  that  unless  evidence  of  surrounding  facts  could  be  given, 
which  would  warrant  a  judge  in  directing  a  Jury  that  the  testator 
meant  either  the  lessor  of  the  plaintiff  or  the  defendant,  ''  the  defend- 
ant will,  indeed,  for' the  present  succeed ;  but  the  claim  of  the  heir-at- 
law  will  probably  prevail  ultimately,  on  the  ground  that  the  devise  is 
void  for  uncertainty."  *  .  .  . 

Admitting  that  in  the  present  case  the  context,  which  I  consider  to 
point  {prima  facie^  at  all  events)  to  the  younger  son,  then  domesti- 
cated with  his  parents,  might  not  be  strong  enough  to  exclude  the  elder 
son  if  he  had  been  baptized  ''  Forster,"  or  had  usually  been  so  called 
by  his  parents,  it  appears  to  me  that  we  have  not  reall}-  here  veritatem 
nominis.  The  true  baptismal  name  of  the  elder  sou  was  not  ^^  For- 
ster,"  but  ^'  William  Forster,"  which,  if  he  had  usually  been  called 
Forster,  would,  of  course,  have  been  immaterial.  But  he  was,  in  fact, 
never  called  **  Forster**  (not  even  "William  Forster"),  but  always 
"  Willie ;  *'  and  there  had  been  another  son  baptized  and  called  by  the 
name  of  "Forster"  onlj-,  who  had  died  sixteen  years  before,  after 
attaining  sufficient  age  to  take  an  active  part  in  the  management  of  the 
testator's  farm. 

The  conclusion  which  I  draw  Judicially  firom  these  facts  is,  that  the 
testator  would  not,  except  through  some  clerical  error,  have  used  the 
words  "  my  son  Forster  Charter,**  to  describe  either  of  the  sons  livfng 
at  the  date  of  the  will ;  that  these  words  strictly  and  properly  describe 

^  Here  there  was  a  short  reference  to  Drake  v.  Drake,  <f|/V0,  1054.  —  En. 
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the  deceased  son  only,  and  (bat  for  some  error)  wonld  have  been  nsed 
in  that  sense  onl}*  by  the  testator ;  and  that  if  the  testator  liad  meant 
to  describe  his  eldest  son,  he  woald  (but  for  some  error)  have  done  so 
either  under  the  name  ^^  William,''  by  which  alone  that  son  was  habit- 
nall}'  called  and  known  in  the  family,  or  under  his  full  and  proper  bap- 
tismal name  '^  William  Forster ;"  Just  as,  if  he  meant  to  describe  the 
respondent,  he  would  (but  for  some  error)  have  called  him  '^  Charles." 

The  moment  we  find  sufficient  reason  to  conclude  that  there  is  really 
error  in  the  name,  the  observation  made  in  BenMueoni  v.  Atkinson^ 
10  Hare,  848,  that  **  we  are  always  bound  to  assume  that  the  language 
of  the  will  is  the  language  of  the  testator,"  ceases  to  be  material.  It  is, 
then  (as  was  observed  in  the  same  Judgment,  p.  853), ''  part  of  the  case, 
that  a  mistake  has  been  made ; "  and  it  can  make  no  difference  whether 
the  slip  was  the  testator's  own,  or  that  of  some  one  else  whom  he  em* 
ploj-ed  to  draw  up  the  will,  and  whose  words  he  Adopted. 

This  being  my  view,  it  follows  that  the  use  of  an  inaocorate  name, 
which  agrees  only  partially  with  the  baptismal,  and  not  at  all  with  the 
familiar  name  of  the  elder  son,  ought  not  to  prevent  the  younger  son 
from  taking,  when  he,  according  to  what  I  think  suflScient  and  more 
trnstworthy  indications  of  intention  discoverable  in  the  rest  of  the  will, 
would  have  taken,  if  no  Christian  name  at  all  had  been  mentioned. 

I  felt  at  one  time  a  very  strong  inclination  to  yield  to  the  anthority 
of  my  two  noble  and  learned  friends,  who  think  otherwise ;  but  the  re- 
sult is,  that  I  find  myself  unable  to  give  my  voice  against  that  of  my 
noble  and  learned  friend  on  the  woolsack,  and  in  favor  of  a  reversal  of 
the  judgment  of  the  court  below. 

The  following  entry  wets  qftertoarda  made  on  tha  JoumcUs :  '^  The 
question  wasput^  ^^  whether  the  Orders  andDetrees  cmnfAavMi 
of  in  the  said  appeal  be  reversed  t  and  U  appearifig  t^t  the 
votes  were  eqisal;  thereupony  according  to  the  ancient  rule  in 
the  law  (semper  preesumitur  pro  negante)  it  was  determined  in 
the  negative^**  and  the  costs  of  both  parties^  as  weO  in  the  court 
below  as  in  this  HousCj  utere  ordered  to  be  paid  out  of  the  ee- 
tote ;  and  with  these  directions  the  coMse  wiss  remitted  to  the 
CouH  of  Probate}  Lords'  Journals,  24th  July,  1874. 


KURTZ  et  al  v.  HIBNEB  et  ci. 
SuPKKJia  Court  of  Iliikois.    1870. 

[Reported  56  lU,  514.] 

Appeal  from  the  Circuit  Court  of  Will  County ;  the  HoK.  Josiah 
McRoBERTS,  Judge,  presiding.  The  opinion  states  the  case.  Mr.  D, 
H.  Pinney^  for  the  appellants.    Mr,  W.  G,  Chodhue^  for  the  appellees. 

^  See  Bemasconi  v.  Atkinson,  10  Hare,  846 ;  Bennett  v.  Hanball,  2  Eay  &  J. 
740 ;  Drake  v.  Drake,  8  H.  L.  C.  172 ;  In  the  Qoods  of  OhappeU,  [1894]  Proliate^  98^ 
following  the  opinion  of  Lord  Caima.  ^-  En. 
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Mb.  Justice  Thormtoit  delivered  the  opinion  of  the  coart. 

John  Hibner  and  others,  children  and  heirs-at-law  of  John  Hibner, 
deceased,  filed  their  bill  for  partition,  in  the  Circuit  Court  of  Will 
County,  against  appellatttSy  Charles,  Elizabeth,  and  James  Kurtz. 

The  bill  alleges,  that  by  the  death  of  the  deceased,  complainants  and 
defendants,  except  James,  became  seized  in  fee,  as  tenants  in  common, 
of  the  west  half  of  the  southwest  quarter  of  section  S3,  town  35,  range 
10  east,  eighty  acres,  and  the  south  half  of  the  east  half  of  the  southeast 
quarter  of  section  32,  town  35,  range  10  east,  forty  acres ;  that  Elizabeth 
was  entitled  to  the  undivided  one-sixth  part  of  the  lands ;  that  James 
claimed  title  to  the  forty-acre  tract ;  and  that  Elizabeth  is  a  daughter 
of  the  deceased,  and  the  wife  of  Charles.    The  bill  is  in  the  usual  form. 

Appellants  answered,  admitting  the  allegations  of  the  bill,  except  as 
to  the  intestacy  of  Hibner,  and  averred  that  he  devised  the  eighty-acre 
tract  to  Elizabeth,  and  the  forty  acres  to  James ;  that  there  was  a  mis- 
description of  the  lands  in  the  will,  and  that  Charles  and  Elizabeth  had 
been  in  possession  of,  and  made  valuable  improvements  upon,  the 
eighty-acre  tract,  upon  the  promise  of  the  deceased  that  he  would  give 
the  same  to  Elizabeth.  The  usual  replication  was  filed,  cause  heard, 
and  decree  i*endered  for  partition.  To  reverse  this  decree  appeUants 
have  brought  the  case  to  this  court  The  Circuit  Court  refused  to  hear 
parol  evidence,  to  explain  the  language  of  the  will.  The  only  provi- 
sions of  the  will  to  be  considered  are  the  following :  — 

^'  Third.  I  give  and  bequeath  to  my  daughter,  Elizabeth  Kurtz,  all 
that  tract  or  parcel  of  land  situate  in  the  town  of  Joliet,  Will  Count}*, 
Illinois,  and  described  as  follows :  the  west  half  of  the  southwest  quar- 
ter of  section  32,  township  35,  range  10,  containing  eighty  acres,  more 
or  less,  together  with  all  the  appurtenances  thereunto  belonging,  or  in 
anywise  appertaining." 

^^  Seventh.  I  give  and  bequeath  to  my  grandson,  James  Kurtz,  all 
that  part  or  parcel  of  land  described  as  the  sonth  half  of  the  east  half 
of  t^e  south  quarter  section  31,  in  township  85,  range  10,  containing 
forty  acres  more  or  less.'' 

Appellants  offered  to  prove  that  the  testator,  at  the  time  of  his  death, 
owned  only  one  eighty-acre  tract,  in  township  thirty-five,  which  was  the 
one  described  in  the  bUl ;  tliat  a  mistake  was  made  in  drafting  the  will, 
by  the  insertion  of  the  words  ^'  section  thirty-two,''  instead  of  '^  section 
thirty-three ; "  that  Charles  and  Elizabeth  Kurtz  had  been  in  the  actual 
possession  of  the  tract  for  a  number  of  years,  and  upon  the  repeated 
promise  of  the  testator  in  his  lifetime,  that  he  would  give  the  same  to 
Elizabeth,  had  made  lasting  and  valnable  improvements,  at  their  own 
expense,  on  the  land,  — had  fenced  it,  and  erected  thereon  a  dwelling- 
house,  barn  and  corn  cribs,  dug  wells  and  set  oat  fruit-trees. 

Appellants  also  offered  to  prove  that  James  Kurtz»  at  the  time  of  the 
deatiti  of  the  testator,  was  in  the  actual  possession  of  the  forty-acro 
tract,  as  the  tenant  of  the  deceased,  and  that  the  draughtsman  of  the 
will,  by  mistake,  inserted  the  word  '^  one,"  after  the  words  ''  section 
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thirty,"  instead  of  *'  two/'  bo  as  to  bequeath  to  James  land  in  section 
thirtj-one  instead  of  section  thiily-two.  This  evidence  was  rejected  by 
the  court,  on  the  hearing. 

It  has  been  strongly  urged  by  counsel  for  appellantSi  that  this  evi- 
dence should  have  been  received,  for  the  purpose  of  ascertaining  the 
intention  of  the  testator.  The  will  devises  land  to  Elizabeth  in  section 
thirty-two ;  the  parol  evidence  oflf^red  was  for  the  purpose  of  locating 
the  land  in  section  thirty-three.  The  will  devised  to  James  ^^  the  soutii 
Iialf  of  the  east  half  of  the  south  quarter  of  section  thirty-one/'  It  was 
proposed  to  show,  by  parol  evidence,  that  the  testator  intended  to  de* 
vise  to  James  ^^  the  south  half  of  the  east  half  of  the  southeast  quarter 
of  section  thirty-two." 

The  law  requires  that  all  wills  of  lands  shall  be  in  writing,  and  ex- 
trinsic evidence  is  never  admissible,  to  alter,  detract  from,  or  add  to, 
the  terms  of  a  will.  To  permit  evidence,  the  effect  of  which  would  be 
to  take  from  a  will  plain  and  unambiguous  language,  and  insert  other  lan- 
guage in  lieu  thereof,  would  violate  the  foregoing  well-established  rule. 
For  the  purpose  of  determining  the  object  of  a  testator's  bounty,  or 
the  subject  of  disposition,  parol  evidence  may  be  received,  to  enable 
the  court  to  identify  the  person  or  thing  intended.  In  this  regard,  the 
evidence  offered  afforded  no  aid  to  the  court.  The  devise  is  certain 
both  as  to  the  object  and  subject.  There  are  no  two  objects,  —  no 
two  subjects. 

The  intention  of  the  testator  must  prevail.  How  shall  this  be  ascer- 
tained? In  the  case  of  Smith  v.  JBeU^  6  Peters,  74,  Chief  Justice 
Marshall  says:  '^The  first  and  great  rule  in  the  exposition  of  wills, 
to  which  all  rules  must  bend,  is,  that  the  intention  of  the  testator,  ex- 
pressed in  his  will,  shall  prevail,  provided  it  be  consistent  with  the 
rules  of  law.  This  principle  is  asserted  in  the  construction  of  every 
testamentary  disposition.  It  is  emphatically  the  will  of  the  person  who 
makes  it,  and  is  defined  to  be  '  the  legal  declaration  of  a  man's  intenr 
tions,  .which  he  wills  to  be  performed  after  his  death.'  These  intentions 
are  to  be  collected  from  his  words,  and  ought  to  be  carried  into  effect, 
if  they  be  consistent  with  law." 

The  thing  devised  is  certain  and  specific.  Section,  township,  and 
range  are  given.  The  evidence  offered,  as  to  the  mistake  in  the  sec- 
tion, would  have  made  a  new  and  different  will.  The  testator  devises 
lands  in  certain  sections.  The  description  is  fdll,  certain,  and  ex- 
plicit No  doubt  arises  upon  the  reading  of  the  will.  Every  mind  in 
forced  to  the  same  conclusion,  that  the  land  devised,  the  subject  of 
disposition,  is  dearly,  and  without  the  slightest  ambiguity,  described. 
The  language  is  not  applicable  to  any  other  land.  No  extrinsic  evi- 
dence, then,  is  needed  to  identify  the  thing  intended.  The  intention 
is  manifest  fix>m  the  words  of  the  will. 

The  case  of  Tucker  et  al.  v.  8eamm*8  Aid  Society^  7  Mete.  188,  is 
cited  by  appellants'  counsel.  It  appeared,  in  that  case,  that  in  conse- 
quence of  incorrect  information,  the  legatee  was  not,  probably,  the 
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object  of  the  testator's  boanty.  Other  societies  claimed  the  legacy. 
The  court,  however,  decided  that  the  legacy  should  be  paid  to  the 
^^  society  "  designated  in  the  will,  not  upou  extrinsic  proof,  but  npon 
the  words  of  the  will. 

The  case  of  Riggs  v.  Myers,  20  Mo.  239,  is  also  cited  by  counsel 
for  appellantsw  That  case  is  very  different  from  the  one  under  consid- 
eration. The  testator,  in  that  case,  made  a  full  disposition  of  all  his 
estate,  and  then  described  certain  lands,  locating  them  in  a  township  in 
which  he  owned  no  lands.  The  land  intended  to  be  devised  was,  how- 
ever, identified,  by  reference  to  ^^  the  big  spring  "  upon  it.  In  the  case 
before  the  court  there  is  no  disposition,  eiUier  specifically  or  generally, 
of  the  lands  in  the  bill  mentioned. 

We  think,  therefore,  there  was  no  error  in  refusing  the  admission  of 
extrinsic  evidence,  to  detract  from,  or  add  to,  the  terms  of  the  will. 
The  law  requires  a  will  to  be  in  writing ;  to  be  executed  in  the  presence 
of  two  witnesses,  and  with  certain  solemnities,  to  insure  its  correctness 
and  protect  the  testator  fi*om  mistake  and  imposition. 

There  is  no  ambiguity  in  this  case,  as  is  urged.  When  we  look  at 
the  will  it  is  all  plain  and  clear.  It  is  only  the  proof,  aliunde,  which 
creates  any  doubt,  and  such  proof  we  hold  to  be  inadmissible.  Doe  v. 
Biacocks,  6  Mees.  &  Welsh.  863 ;  MUer  v.  Travera,  8  Bing.  244 ; 
Jackiton  y.  SiU,  11  Johns.  212;  Jackson  v.  Wilkinson^  17  ib.  146; 
Mann  v.  l^ann,  1  Johns.  Ch.  231. 

The  decree,  in  this  case,  must,  however,  be  reversed,  for  the  refusal 
of  the  court  to  admit  the  evidence  offered,  as  affecting  the  rights  and 
interests  of  the  pailies,  in  making  the  partition.  By  the  decree,  tlie 
court  found  that  p]lizabeth  Kurtz  was  entitled  to  the  undivided  one- 
sixth  part  of  the  lands,  without  any  directions  to  the  commissioners  to 
assign  to  her  the  portion  improved,  and  in  case  partition  could  not  be 
made,  to  allow  her  a  reasonable  remuneration,  from  her  co-tenants,  who 
received  the  benefit  of  the  improvements.  This  was  error.  IjOuvaUe 
et  al.  V.  Menard  et  al.j  1  Gilm.  39  ;  Dean  et  al,  v.  0*Meara  et  aL,  47 
111.  121 ;  Borah  v.  Archer,  7  Dana,  176.  It  would  be  inequitable  to 
permit  the  complainants  to  share  in  the  benefits  of  the  improvements, 
without  making  some  compensation  to  the  defendants  for  the  necessary 
increased  value  to  the  land,  occasioned  by  the  improvements. 

As  to  the  eighty-acre  tract,  we  think  from  the  evidence  offered,  that 
Elizabeth  Kurtz  is  entitled  to  specific  performance  of  the  parol  promise, 
repeatedly  made,  by  her  father.  Appellants  offered  to  prove  such 
parol  promise,  by  the  testator,  in  his  lifetime,  to  Elizabeth,  and  that  in 
consequence  of  such  promise,  possession  was  taken,  and  extensive  and 
valuable  improvements  made  by  them.  A  court  of  equity  will  always 
enforce  a  promise,  upon  which  reliance  is  placed,  and  which  induces 
the  expenditure  of  labor  and  money  in  the  improvement  of  land.  Such 
a  promise  rests  upon  a  valuable  consideration.  The  promisee  acts 
upon  the  faith  of  the  promise.    We  can  perceive  no  important  distino- 
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tkm  between  such  a  promise  and  a  sale.  Coarts  would  sanction  wrong 
and  fraod  not  to  sustain  snch  a  promise.  If  the  proof  offered  can  be 
made,  then  Elizabeth  is  entitled  to  specific  performance,  and  a  decree 
for  the  conveyance  of  the  eighty'  acres  to  her,  upon  the  filing  of  the 
proper  bill.  Brif^ht  ei  al.  v.  Bright,  41  111.  97 ;  Shephard  v.  Bevin^ 
9  Gill,  32 ;  King'i  Heirs  v.  Thompson,  9  Peters,  204. 

We  do  not  think  that  James  Kurtz  has  any  title  to  the  forty  acres, 
bj  Tirtue  of  the  will,  or  otherwise,  and  partition  should  be  made  of  it. 

The  decree  of  the  Circuit  Court  is  reversed,  and  the  cause  remanded, 
with  instructions  to  that  court  to  proceed  in  accordance  with  this 
opinion,  and  with  leave  to  Elizabeth  to  file  her  cross-bill. 

Decree  reversed} 


PATCH  V-  WHITE. 
SuFBKMB  Court  or  thb  United  States.    18d6. 
[RtporUd  117  U,  8.  210.] 

[Error  to  the  Supreme  Court  of  the  District  of  Columbia.]  Eject- 
ment. The  question  at  issue  was  the  construction  of  a  will,  the  prin- 
cipal parts  of  which  are  set  forth  in  the  opinion  of  the  court.  The  case 
was  first  ai-gued  November  12,  1885.  The  judgment  below  was 
affirmed  by  a  divided  court,  November  26,  1885.  On  the  Uth  Decem- 
ber this  judgment  was  set  aside,  and  a  reargument  was  ordered,  which 
was  made  January  13,  14,  1886,  by  the  same  counsel. 

Mr.  John  D.  McPherson  and  Mr.  Calderon  Carlisle,  for  plaintiff 
in  error.  Mr.  WdUer  2>.  Davidge  {Mr.  J.  Hcldsworih  Gordon  was 
with  him),  for  defendant  in  error. 

1  And  80  StnigU  v.  Work,  122  Ind.  184  ;  Bing^l  v.  Volz,  142  HI.  214,  224.  Bailey, 
J.,  for  the  coart,  said :  "  We  are  aware  that  other  oonrts  whose  opinions  are  entitled  to 
the  highest  consideration  have  gone  considerably  farther  than  we  have  been  disposed 
to  do  in  holding,  that  mistakes  of  the  character  of  the  one  presented  here,  constitute 
caaea  of  latent  ambiguity  which  may  be  explained,  and,  in  effect,  corrected  by  extrinsic 
evidence.  It  cannot  be  denied  that  decisions  which  so  hold  are  baaed  upon  reaaons 
which  are  at  least  plausible,  and  if  the  question  were  a  new  one  in  this  State,  we  might 
feel  dbposed  to  give  them  serious  attention.  But  the  contrary  rule  has  long  been  in 
force  here,  and  has  become  a  rule  of  property,  and  a  change  now  by  judicial  construc- 
tion, which  must  necessarily  be  given  a  retroactive  operation,  would  have  the  effect  of 
unsettling  titles  of  very  considemble  value,  which  rest  upon  the  rule  which  we  have 
heretofore  laid  down.  We  must  therefore  adhere  to  our  former  decisions,  although  in 
particular  cases,  the  result  may  be  to  defeat  the  real  intentions  of  testators,  which,  by 
mistake  of  those  charged  wiUi  drafting  their  wills,  they  have  failed  to  adequately 
express."  But  compare  Hoffman  v.  Young,  170  IlL  290 ;  and  see  discussions  of  the 
principal  case  in  10  Am.  Law  Reg.  N.  s.  93,  and  ib.  868 ;  and  contra  to  the  case  in 
the  text,  Cornell  v.  Green,  S6  Fed.  Rep.  821  (1897)  ;  Stewart  v.  Stewart,  96  Iowa,  620 
(1896) ;  Eckford  v.  Eckford,  91  Iowa,  54;  Thomson  v.  Thomson,  115  Mo.  56w  —  £o. 
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Mr.  Justice  Bradlet  delivered  the  opinSon  of  the  court. 

Ejectment  for  two  undivided  thirds  of  a  lot  of  land  in  Washington 
City,  known  on  the  plats  and  ground-plan  of  the  city  as  lot  No.  8, 
square  406,  fronting  50  feet  on  £  Street,  nortli :  plea,  not  guilty.  The 
plaintiff,  John  Patch,  now  plaintiff  in  error,  claims  the  lot  under  Henry 
Walker,  devisee  of  James  Walker.  The  latter  died  seized  of  the  lot  in 
1832,  and  by  his  last  will,  dated  in  September  of  that  .year,  devised  to 
Henry  Walker  as  follows,  to  wit :  ^^  I  bequeath  and  give  to  my  dearly 
beloved  brother,  Henry  Walker,  forever,  lot  numbered  six,  in  square 
four  hundred  and  three,  together  with  the  improvements  thereon 
erected,  and  appurtenances  thereto  belonging."  The  testator  did  not 
own  lot  number  6,  in  square  403,  but  did  own  lot  number  3,  in  square 
406,  the  lot  in  controveray ;  and  the  question  in  the  cause  is,  whether 
the  parol  evidence  offered  and  by  the  court  provisionally  received,  was 
sufficient  to  control  the  description  of  the  lot  so  as  to  make  the  will 
apply  to  lot  number  S,  in  square  406.  The  Judge  at  the  trial  held  that 
it  was  not,  and  instructed  the  jury  to  find  a  verdict  for  the  defendant. 
The  court  in  General  Term  sustained  this  ruling  and  rendered  judg- 
ment for  the  defendant ;  and  that  judgment  is  brought  here  by  writ  of 
error  for  review  upon  the  bill  of  exceptions  taken  at  the  trial. 

The  testator,  at  the  time  of  making  his  will,  and  at  his  death,  had 
living  a  wife,  Ann  Sophia,  an  infant  son,  James,  a  mother,  Dorcas 
Walker,  three  brothers,  John,  Lewis,  and  Henry  (the  latter  being  only 
eleven  years  old),  and  three  sisters,  Margaret  Peck,  Louisa  Ballard, 
aud  Sarah  McCallion,  and  no  other  near  relations,  and  all  of  these  are 
provided  for  in  his  will,  if  the  change  of  description  of  the  lot  given  to 
Henry  is  admissible ;  otherwise  Henry  is  unprovided  for,  except  in  a 
residuary  bequest  of  personal  property  in  connection  with  others.  The 
following  are  the  material  clauses  of  the  wilL  Afber  expressing  the 
ordinary  wishes  and  hopes  with  regard  to  the  disposal  of  his  body 
and  a  future  life,  the  testator  adds :  '^  And  touching  worldly  estates, 
wherewith  it  has  pleased  Almighty  Grod  to  bless  me  in  tliis  life,  I  give, 
devise,  and  dispose  of  the  same  in  the  following  manner  and  form." 
He  then  gives  and  bequeaths  to  his  wife  one-third  of  all  his  personal 
estate,  forever,  and  the  use  of  one-third  of  his  real  estate  for  life, 
remainder  to  his  infant  son,  James.  He  then  proceeds:  ^^  I  l>equeath 
and  give  to  my  dear  and  affectionate  mother,  Dorcas  Walker,  forever, 
all  of  lot  numbered  seven,  in  square  one  hundred  and  six,  as  laid 
down  on  the  plan  of  the  City  of  Washington,  together  with  all  the 
improvements  thereon  erected  and  appurtenances  thereto  belonging. 

"  I  bequeath  and  give  to  my  dearl}'  beloved  brother,  John  Walker, 
forever,  all  of  lot  numbered  six,  in  square  one  hundred  and  six,  with 
the  two-story  brick  house,  back  building,  and  all  appurtenances  thereto 
belonging. 

*'  I  bequeath  and  give  to  my  dearly  beloved  brother,  Lewis  Walker, 
forever,  lots  twenty-three,  twenty-four,  and  twenty-five,  in  square  num- 
bered one  hundred  and  six,  together  with  a  two-stor}'  brick  buildings 
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with  a  basement  story  back  building,  and  all  appartenances  thereto 
belonging  and  erected  on  one  or  more  of  said  lots. 

^^  I  bequeath  and  give  to  my  dearly  beloved  brother,  Henry  Walker, 
forever,  lot  numbered  six,  in  square  four  hundred  and  three,  together 
with  the  improvements  thereon  erected  and  appurtenances  thereto 
belonging.'' 

Then,  after  giving  to  his  three  sisters,  and  his  infant  son,  respectively, 
other  specific  lots  with  houses  thereon,  he  proceeds  as  follows :  — 

^*'  I  also  bequeath  and  give  to  my  infant  son,  James  Walker,  forever,  | 
the  balance  of  my  real  estate  believed  to  be  and  to  consist  in  lots  num- 
bered six,  eight,  and  nine,  with  a  house,  part  brick  and  part  frame;, 
erected  on  one  of  said  lots,  in  square  one  hundred  and  sixteen ;  lots 
thirty-one,  thirty-two,  and  thirty-three,  in  square  numbered  one  hundred 
and  forty,  and  a  slaughter-house  erected  on  one  of  said  lots ;  lots  num- 
bered eight  and  eleven,  in  square  numbered  two  hundred  and  fifty ;  and 
lot  numbered  twenty-eight,  in  square  numbered  one  hundred  and  seven ; 
and  fuither,  I  bequeath  and  give  to  my  infant  son,  James  Walker,  one 
thousand  dollars,  to  be  paid  out  of  my  personal  estate,  and  applied  at 
the  discretion  of  his  guardian  hereinafter  appointed,  for  the  education 
of  my  son,  James  Walker."    He  then  adds :  — 

*^  The  balance  of  my  personal  estate,  whatever  it  may  be,  I  desire 
shall  be  equally  divided  between  m}*  mother,  Dorcas  Walker,  my  sister, 
Sarah  McCallion,  and  my  brothers,  John,  Lewis,  and  Henry  Walker." 

It  is  clear  (h>m  the  will  itself:  — 

1.  That  the  testator  intended  to  dispose  of  all  his  estate. 

2.  That  he  believed  he  had  disposed  of  it  all  in  the  clauses  prior  to 
the  residuarj^  clause,  except  the  specific  lots  thereby  given  to  his  son^. 

8.  That  when  he  gave  to  his  brother,  Henry,  lot  number  6,  in  square 
403,  he  believed  he  was  giving  him  one  of  his  own  lots.  On  general 
principles,  he  would  not  have  given  him  a  lot  which  he  did  not  own ; 
and  he  expressly  says,  ^^  touching  worldly  estate,  wherewith  it  has 
pleased  Almighty  God  to  bless  me  in  this  life,  I  give,  devise,  and 
dispose  of  the  same  in  the  following  manner." 

4.  That  he  intended  to  give  a  lot  with  improvements  thereon 
erected. 

Now,  the  parol  evidence  discloses  the  fact,  that  there  was  an  evident 
misdescription  of  the  lot  intended  to  be  devised.  It  shows,  first,  as  be- 
fore stated,  that  the  testator,  at  the  time  of  making  his  will,  and  at  the 
time  of  his  death,  did  not,  and  never  did,  own  lot  6,  in  square  403,  but 
did  own  lot  3,  in  square  406  ;  secondlj',  that  the  former  lot  had  no  im- 
provements on  it  at  all,  and  was  located  on  Nintli  Street,  between  I  and 
K  Streets,  whilst  the  latter,  which  he  did  own,  was  located  on  E  Street, 
between  Eighth  and  Ninth  Streets,  and  had  a  dwelling-house  on  it,  and 
was  occupied  by  the  testator's  tenants,  —  a  circumstance  which  precludes 
the  idea  that  he  could  have  overlooked  It. 

It  seems  to  us  that  this  evidence,  taken  in  connection  with  the  whole 
tenor  of  the  will,  amounts  to  demonstration  as  to  which  lot  was  in  the 
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testator^s  mind.  It  raises  a  latent  ambiguit}'.  The  question  is  one  of 
identification  between  two  lots,  to  determine  which  was  in  the  testator's 
mind,  whether  lot  8,  square  406,  which  he  owned,  and  which  had  im- 
provements  erected  thereon,  and  thus  corresponded  with  the  impli- 
cations of  the  will,  and  with  part  of  the  description  of  the  lot,  and 
rendered  the  devise  effective ;  or  lot  6,  square  408,  which  he  did  not 
own,  which  had  no  improvements  thereon^  and  which  rendered  the 
devise  ineffective. 

It  is  to  be  borne  in  mind  that  all  the  other  property  of  the  testator, 
except  this  one  house  and  lot,  was  disposed  of  to  his  other  devisees,  at 
least  that  was  his  belief  as  expressed  in  his  will,  and  there  is  no 
evidence  to  the  contrary ;  whilst  this  lot  (though  he  believed  he  had 
disposed  of  it),  was  not  disposed  of  at  all,  unless  it  was  devised  to 
his  brother,  Henry,  b}'  the  clause  in  question.  In  view  of  all  this,  and 
placing  ourselves  in  the  situation  of  the  testator  at  the  time  of  making 
his  will,  can  we  entertain  the  slightest  doubt  that  he  made  an  error  of 
description,  so  far  as  the  numbers  in  question  are  concerned,  when  he 
wrote,  or  dictated,  the  clause  under  consideration  ?  What  he  meant  to 
devise  was  a  lot  that  he  owned ;  a  lot  with  improvements  on  it ;  a  lot 
that  he  did  not  specifically  devise  to  any  other  of  his  devisees.  Did 
such  a  lot  exist  ?  If  so»  what  lot  was  it  ?  We  know  that  such  a  lot 
did  exist,  and  only  one  such  lot  in  the  world,  and  that  this  lot  was  the 
lot  in  question  in  this  cause,  namely,  lot  number  8,  in  square  406.  Then 
is  it  not  most  clear  that  the  words  of  the  will,  ^^  lot  numbered  six,  in 
square  four  hundred  and  three/'  contained  a  false  description.  The 
testator,  evidently  by  mistake,  put  •*  three  "  for  "  six,"  and  '*  six  "  for 
*^  three,"  a  sort  of  mis-speech  to  which  the  human  mind  is  perversely 
addicted.  It  is  done  every  day  even  by  painstaking  people.  Dr. 
Johnson,  in  the  preface  to  his  Dictionary,  well  says :  '^  Sudden  fits  of 
inadvertence  will  surprise  vigilance,  slight  avocations  will  seduce  atten- 
tion, and  casual  eclipses  of  the  mind  will  darken  learning."  Not  to 
allow  the  correction  of  such  evident  slips  of  attention,  when  there  is 
evidence  by  which  to  correct  it,  would  be  to  abrogate  the  old  maxim  of 
the  law :  FcUsa  demonstratio  nan  nocet. 

It  is  undoubtedl}'  the  general  rule,  that  the  maxim  just  quoted  is  con- 
fined in  its  application  to  cases  where  there  is  sufficient  in  the  will  to 
idf'ntify  the  subject  intended  to  be  devised,  independently  of  the  false 
description,  so  that  the  devise  would  be  effectual  without  it.  But  why 
should  it  not  apply  in  every  case  where  the  extrinsic  facts  disclosed 
make  it  a  matter  of  demonstrative  certainty  that  an  error  has  crept  into 
the  description,  and  what  that  error  is  ?  Of  course,  the  contents  of  the 
will,  read  in  the  light  of  the  surrounding  circumstanceSi  must  lead  up  to 
and  demand  such  correction  to  be  made. 

It  is  settled  doctrine  that,  as  a  latent  ambiguity  Is  only  disclosed  by 
extrinsic  evidence,  it  may  be  removed  by  extrinsic  evidence.  Such  an 
ambiguity  may  arise  upon  a  will,  either  when  it  names  a  person  as  the 
object  of  a  gift,  or  a  thing  as  the  subject  of  it,  and  there  are  two  per- 
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sona  or  things  that  answer  such  name  or  description ;  or,  secondly*,  it 
may  arise  wlien  the  will  containa  a  misdescription  of  the  object  or  sub- 
ject: as  where  there  is  no  such  person  or  thing  in  existence,  or,  if  in 
existence,  the  person  is  not  the  one  intended^  or  the  thing  does  not  be- 
long to  the  testator.    The  first  kind  of  ambiguity,  where  there  are  two 
peraons  or  things  equally  answering  the  description,  may  be  removed 
bj'  any  evidence  that  will  have  that  effect,  either  circumstances,  or  dec- 
larations of  the  testator.     1  Jarman  on  Wills,  370 ;  Hawkins  on  Wills^ 
9,  10.^    Where  it  consists  of  a  misdescription,  as  before  stated,  if  the 
misdescription  can  be  struck  out,  and  enough  remain  in  the  will  to  iden- 
tify the  person  or  thing,  the  court  will  deal  with  it  in  that  way  ;  or,  if 
it  is  an  obvious  mistake,  will  read  it  as  if  corrected.    The  ambiguity  Ia 
the  latter  case  consists  in  the  repugnancy  between  the  manifest  intent 
of  the  will  and  the  misdescription  of  the  donee  or  the  subject  of  the 
gift.    In  such  a  case  evidence  is  alwa3-s  admissible  to  show  the  condi- 
tion of  the  testator's  family  and  estate,  and  the  circumstances  by  which 
he  was  surrounded  at  the  time  of  making  his  will.    1  Jarman  on  Wills, 
364, 365  ;  1  Roper  on  Legacies,  297,  4th  ed. ;  2  Williams  on  Executors, 
988,  1032.    Mr.  WUliams  (afterwards  Mr.  JusUce  WiUiams),  says: 
*'  Where  the  name  or  description  of  a  legatee  is  erroneous,  and  there 
is  no  reasonable  doubt  as  to  the  person  who  was  intended  to  be  named 
or  described,  the  mistake  shall  not  disappoint  the  bequest.    The  error 
may  be  rectified.  •  .  •  J .  By  the  context  of  the  will ;  2.  To  a  certain 
extent  by  parol  evidence.  •  •  .  A  court  may  inquire  into  every  mate- 
rial fact  relating  to  the  person  who  claims  to  be  interested  under  the 
will,  and  to  the  circumstances  of  the  testator,  and  of  his  family  and 
affairs,  for  the  purpose  of  enabling  the  court  to  identify  the  person  in- 
tended by  the  testator."    pp.  988^989.    Again  he  says,  on  page  1032 : 
^^  Mistakes  in  the  description  of  legacies,  like  thoee  in  the  description 
of  legatees,  may  be  rectified  by  reference  to  the  terms  of  the  gift,  and 
evidence  of  extrinsic  circumstances,  taken  together.    The  error  of  the 
testator,  says  Swinburne,  in  the  proper  name  of  the  thing  bequeathed, 
doth  not  hurt  the  validity  of  the  legacy,  so  that  the  body  or  substance 
of  the  thing  bequeathed  is  certain :  As,  for  instance,  the  testator  be- 
queaths his  horse  Criple,  when  the  name  of  the  horse  was  Tulip ;  this 
mistake  shall  not  make  the  legacy  void ;  for  the  legatory  may  have  the 
horse  by  the  last  denomination ;  for  the  testator's  meaning  was  certain 
that  he  should  have  the  horse ;  if,  therefore,  he  hath  the  thing  devised, 
it  is  not  material  if  he  hath  It  by  the  right  or  the  wrong  name.*'    See 
also  Roper  on  Legacies,  297.  •  •  • 

But  it  is  not  our  intention  to  review  or  classify  Ae  dedsions.  They 
are  legion.  The  intrinsic  difficulty  of  stating  the  rale  as  applicable  to 
all  cases  is  such  as  to  make  it  presumptuous  in  any  one  to  attempt  to 
chain  it  down  and  fix  it  in  the  form  of  a  verbal  definition.  Sufiicient 
appears  A-om  the  authorities  already  quoted  to  show  that,  whilst  no  bill 
ia  equity  lies  to  reform  a  will,  because  its  author  is  dead,  and  his  intent 

1  Compare  Petrie  v.  Trostees,  16S  N.  Y.  458.  —  Sn. 
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can  only  he  known  flrom  the  langaage  he  has  need,  when  applied  to  the 
circumstances  by  which  he  was  surroonded,  yet  a  careftil  stady  of  that 
language  and  of  those  circumstances  will  generally  disclose  any  inad- 
vertency or  mistake  in  the  description  of  persons  or  things,  and  the 
manner  in  wliich  it  should  be  corrected,  without  adding  anj'thing  to  the 
testator's  language,  and  thereby  making  a  different  will  from  that  left 
by  him.  We  will  only  quote  further,  an  observation  of  Chief  Justice 
Thompson,  of  New  York,  in  Jackscn  v.  Silly  H  Johns.  201,  which  is 
very  pertinent  to  the  present  discussion.  In  that  case  the  coart  rejected 
the  extrinsic  evidence  offered  to  remove  a  supposed  latent  ambiguity  in 
a  will,  for  the  very  good  reason  that  it  appeared,  on  examination,  that 
no  ambiguity  existed.  But  the  Chief  Justice  justly  said  :  ^^It  is  un* 
doubtedly  a  correct  rule  in  the  construction  of  wills,  to  look  at  the  whole 
will  for  the  purpose  of  ascertaining  the  intention  of  the  testator  in  any 
particular  part,  where  such  part  is  ambiguous.  But  where  the  intention 
is  clear  and  certain,  and  no  repugnancy  appears  between  the  different 
parts  of  the  will,  no  such  aid  is  necessary  or  proper."  Of  course,  in  the 
case  of  a  latent  ambiguity  such  repugnancy  can  only  appear  by  means 
of  the  evidence  which  discloses  the  ambiguity. 

In  view  of  the  principles  announced  in  these  authorities,  the  case 
under  consideration  does  not  require  any  enlargement  of  the  rule  ordi- 
narily laid  down,  namely,  the  rule  which  requires  in  the  will  itself  suffi- 
cient to  identify  the  subject  of  the  gift,  after  striking  out  the  false 
description.  The  will,  on  its  face,  taking  it  altogether,  with  the  clear 
implications  of  the  context,  and  without  the  misleading  woixls,  ^'  six '' 
and  ^*  three,"  devises  to  the  testator's  brother,  Henry,  in  substance  as 
follows:  <' I  bequeath  and  give  to  my  dearly  beloved  brother,  Henry 

Walker,  forever,  lot  number ,  in  square  four  hundred  and , 

together  with  the  improvements  thereon  erected  and  appurtenances 
thereto  belonging  —  being  a  lot  which  belongs  to  me,  and  not  specifi- 
cally devised  to  any  other  person  in  this  my  will."  In  view  of  what  has 
already  been  said  there  cannot  be  a  doubt  of  the  identity  of  the  lot  thus 
devised.  It  is  identified  by  its  ownership,  by  its  having  improvements 
on  it,  by  its  being  in  a  square  the  number  of  which  commenced  with 
four  hundred,  and  by  its  being  the  only  lot  belonging  to  the  testator 
which  he  did  not  otherwise  dispose  of.  By  merely  striking  out  the 
woixls  '*  six"  and  "  three"  from  the  description  of  the  will,  as  not  ap- 
plicable (unless  interchanged)  to  any  lot  which  the  testator  owned ;  or 
instead  of  striking  them  out,  supposing  them  to  have  been  blurred  by 
accident  so  as  to  be  illegible,  the  residue  of  the  description,  in  view  of 
the  context,  so  exactly  applies  to  the  lot  in  question,  that  we  have  no 
hesitation  in  saying  that  it  was  lawfully  devised  to  Heniy  Walker. 
The  judgment  is  reversedy  and  the  cause  remanded^  icith  direC' 
tions  to  (Hoard  a  new  triaV' 

1  SeeConiell  v.  Qroen,  88  Fed.  Kep.  821  (1897)  |  Kinor  w.  Powen,  24  8.  W.  Rep. 
no  (Tex.  Civ.  App.  1898).  ^  £d. 
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Mb.  Justice  Woods,  with  whom  ooncarred  Mr.  Justice  Matthews, 
Mr.  Justice  Grat,  and  Mr.  Justice  Blatchford,  dissenting. 

Mr.  Justice  Woods.  Mr.  Justice  Matthews,  Mr.  Justice  Gray,  Mr. 
Justice  Blatchford,  and  myself  cannot  concur  in  the  judgment  of  the 
majority  of  the  court 

The  suit  was  an  action  of  ejectment  in  which  the  will  was  offered  in 
evidence  to  prove  the  plaintiff's  title.  Hie  property  in  controversy  was 
lot  three,  in  square  four  hundred  and  six,  in  the  city  of  Washington. 
The  plaintiff  claimed  under  a  devise  of  lot  six,  in  square  four  hundred 
and  three.  The  devise  was  as  follows :  '^  I  bequeath  to  my  dearly  be- 
loved brother,  Henry  Walker,  forever,  lot  numbered  six,  in  square  four 
hundred  and  three,  together  with  the  improvements  thereon  erected 
and  the  appurtenances  thereto  belonging."  The  devise  does  not  de- 
scribe the  property  sued  for.  Extrinsic  evidence  to  aid  the  devise 
was  offered  by  the  plaintiff,  who  insisted  that  it  was  admissible  for  the 
purpose  of  removing  a  latent  ambiguity. 

Latent  ambiguities  are  of  two  kinds :  first,  where  the  description  of 
the  devisee  or  the  property  devised  is  clear  upon  the  face  of  the  will, 
but  it  turns  out  that  there  are  more  than  one  estate  or  more  than  one 
person  to  which  the  description  applies ;  and,  second,  where  the  devi- 
see or  the  property  devised  is  imperfectly,  or  in  some  respects  erro- 
neously, described,  so  as  to  leave  it  doubtful  what  person  or  property 
is  meant. 

It  is  clear  that  if  there  is  any  ambiguity  in  the  devise  under  con- 
sideration it  belongs  to  the  latter  class.  But  there  is  no  ambiguit}-. 
The  devise  describes  the  premises  as  lot  six,  in  square  four  hundred  and 
three.  It  is  conceded  that  there  is  such  a  lot  and  square  in  the  city  of 
Washington,  and  but  one ;  and  it  is  not  open  to  question  what  precise 
parcel  of  land  this  language  of  the  devise  points  out.  It  clearly,  and 
without  uncertainty,  designates  a  lot  on  9th  Street,  between  I  and  K 
Streets,  well  known  on  the  map  of  the  city  of  Washington,  whose  metes 
and  bounds  and  area  are  definitely  fixed  and  platted  and  recorded. 
The  map  referred  to  was  approved  by  President  Washington  in  1792, 
and  recorded  in  1794.  Thousands  of  copies  of  it  have  been  engraved 
and  printed.  All  conveyances  of  real  estate  in  the  city  made  since  it 
was  put  on  record  refer  to  it ;  it  is  one  of  the  muniments  of  title  to  all 
the  public  and  private  real  estate  in  the  city  of  Washington,  and  it  is 
probably  better  known  than  any  document  on  record  in  the  Distiict  of 
Columbia.  The  accuracy  of  the  description  of  the  lot  devised  is  there- 
fore matter  of  common  knowledge,  of  which  the  court  might  even  take 
judicial  notice. 

Nor  is  any  ambiguity  introduced  into  the  description  by  the  wonla 
''  with  the  improvements  thereon  erected  and  the  appurtenances  thereto 
belonging,"  or  by  the  testimony  which  was  offered  to  prove  that  at  the 
date  of  the  will  and  of  the  death  of  the  testator  the  lot  described  in  the 
devise  was  unimproved.  It  is  plain  that  the  words  ^^  improvements 
thereon  erected  "  were  a  conveyancer's  phrase  of  the  same  nature  as 
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ttie  words  which  immediately  followed  them,  namely,  ^'  and  the  appar- 
tenances  thereto  belonging/'  and  the  whole  phrase  is  simply  equivalent 
to  the  words  ^'  with  the  improvements  and  appurtenances."  The  words 
^^  with  the  improvements  thereon  erected  "  were  not  intended  as  a  part 
of  the  description  of  the  premises,  which  had  already  been  fully  and 
accurately  described,  but  were  used,  perhaps,  as  a  matter  of  habit,  or 
perhaps  out  of  abundant  but  unnecessary  caution,  to  include  in  the 
grant  impi*ovement8  that  might  be  put  upon  the  premises  between  the 
date  of  the  testator's  will  and  the  date  when  it  took  effect,  namely,  at 
his  death.  The  phrase  is  one  not  commonly  used  to  identifj'  the  prem- 
ises, and  was  not  so  used  in  this  devise.  There  is  persuasive  evidence 
of  this  in  the  will.  For  in  eight  other  devises  of  realty  the  testator 
particularly  describes  the  character  of  the  improvements.  Thus,  in  the 
devise  to  his  brother,  John  Walker,  the  improvements  are  described  as 
a  ^^  two-story  brick  house,  back  building ;  '*  in  the  devise  to  Lewis 
Walker  as  ^^  a  two-story  brick  building,  with  a  basement  stor}'  back 
building ; ''  in  the  devise  to  Margaret  Peck  of  four  lots,  as  ^^  a  two-story 
frame  house  erected  on  lot  27 ;  "  in  the  devise  to  Louisa  Ballard,  as  a 
^* three-story  brick  house;"  in  the  devise  to  Sarah  McCallion,  as  a 
'^  frame  house ; "  in  the  devise  to  James  Walker  of  two  lots,  as  ^'  two 
two-story  brick  houses ; "  and  in  the  residuary  devise  to  James  Walker 
of  the  testator's  real  estate  as  ^^  a  house  part  brick  and  part  frame," 
and  "  a  slaughter-hpuse."  There  is  no  proof  that  any  of  the  other  real 
estate  mentioned  in  the  will  was  improved.  There  is,  therefore,  no 
doubt  about  the  identity  of  the  lot  described  in  the  devise. 

But  even  if  the  words  under  discussion  were  used  to  carry  the  idea 
that  the  property  mentioned  in  the  devise  was  improved,  and  it  turned 
out  to  be  unimproved,  these  facts  would  not  make  the  description  am- 
biguous or  uncertain.  For  it  is  a  settled  rule  of  construction,  that  if 
there  be  first  a  certain  description  of  premises,  and  afterwards  another 
description  in  general  terms,  the  particular  description  controls  the 
general.  Thus,  in  OoockiOe  v.  Southern,  I  M.  &  S.  299,  it  was  held 
that  by  a  devise  of  '^  all  my  farm  called  Trogues-farm,  now  in  the  occu- 
pation of  C,"  the  whole  farm  passed,  though  it  was  not  all  in  G.'s 
occupation.  See  also  JROer  v,  TraverSj  8  Bing.  244 ;  Ooodright  v. 
PearB,  11  East,  68.      - 

Another  cognate  rule,  well  settled  in  the  law,  is  also  applicable  here, 
and  that  is  that  where  there  is  a  sufficient  description  of  premises,  a 
'subsequent  erroneous  addition  will  not  vitiate  the  description,  and  we 
may  reject  a  false  demonstration.  Doe  v.  Galloway^  5  B.  &  Ad.  43 ; 
Law  v.  Hempstead^  10  Conn.  28;  Baes  v.  JUitcheU,  22  Texas,  285; 
Peck  V.  MaUamSj  10  N.  Y.  609,  632 ;  AbboU  v.  AbboU,  63  Maine, 
366,  360 ;  Doane  v.  WUctiH,  16  Gray,  368,  371 ;  Jones  v.  Bobinaon^ 
78  N.  C.  396 ;  3  Washburn  on  Real  Property,  629. 

Upon  these  established  rules,  as  well  as  upon  the  general  sense  and 
practice  of  mankind,  it  is  beyond  controversy  that  a  lot  described  in 
the  words  used  in  the  devise  in  question  would  pass  either  by  will  or 
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deed,  thougli  it  should  tarn  oat  thftt  the  lot  was  oiiiiiifMtyred.  The 
description  is  m  particalar  and  precise  as  if  the  metes  and  boonds,  the 
area,  and  the  street  on  which  the  lot  was  sitoated,  and  every  other  par- 
ticular of  size  and  sitaation,  had  been  giren^  The  identitj  of  the  lot 
is  settled  beyond  qaestion.  Upon  the  aathoritles  cited  the  description 
is  not  rendered  ambigaoas  or  uncertain  by  the  use  of  the  general  words 
^^  with  the  improrements  erected  thereon,"  eren  thoogh  there  be  no 
improvements.  It  follows  that  the  description  of  the  premises  in 
controversy,  contained  in  the  devise,  was  good  and  sufficient,  and 
upon  well  settled  rules  of  law,  free  flrom  doubt  or  aoabiguity^ 

It  is,  therefore,  bej^ond  controversy  that  if  the  teslator  had  been  the 
owner  of  lot  numbered  six,  in  square  four  hundred  and  three,  it  would 
have  passed  by  the  devise,  and  the  snfflcieney  of  the  description  could 
not  have  been  challenged.  The  only  ground,  therefore,  upon  which 
the  plaintiff  can  base  his  contention  that  there  is  a  latent  ambiguity  in 
the  devise,  is  his  offer  to  prove  that  the  testator  did  not  own  the  lot 
described  in  the  devise,  but  did  own  another  which  he  did  not  dispose 
of  by  his  will.  This  does  not  tend  to  show  a  latent  ambigoitj.  It  does 
not  tend  to  impugn  the  accuracy  of  the  description  contained  in  the 
devise.  It  only  tends  to  show  a  mistake  on  the  part  of  the  testaitor  in 
drafting  his  will.  This  cannot  be  cured  by  extrinsic  evidence.  For,  as 
Mr.  Jarman  says,  '*  As  the  law  requires  wills,  both  of  real  and  personal 
estate  (with  an  inconsiderable  exception),  to  be  in  writing,  it  cannot, 
consistent!}'  with  this  doctrine,  permit  parol  evidence  to  be  addnced 
either  to  contradict,  add  to,  or  explain  the  contents  of  such  will ;  and 
the  principle  of  this  rule  evidently  demands  an  inflexible  adherence  to 
it,  even  where  the  consequence  is  a  partial  or  total  failure  of  the  testa* 
tor's  intended  disposition ;  for  it  would  have  been  of  little  avail  to  rs- 
quire  that  a  will  ab  origine  should  be  in  writing,  or  to  fence  a  testator 
around  with  a  guard  of  attesting  witnesses,  if,  when  the  written  instm- 
ment  failed  to  make  a  fhll  and  explicit  disclosure  of  his  scheme  of  dis- 
position, its  deficiencies  might  be  supplied,  or  its  inaccuraciea  corrected, 
from  extrinsic  sources.*'    1  Jarman  on  Wills,  4tli  and  5th  eds.,  409. 

If  there  is  any  proposition  settled  in  the  law  of  wills,  it  is,  that 
extrinsic  evidence  is  inadmissible  to  show  the  intention  of  the  testator, 
unless  it  be  necessary  to  explain  a  latent  ambiguity ;  and  a  mere  mis- 
take is  not  a  latent  ambiguity.  Where  there  is  no  latent  ambtguity 
there  no  extrinsic  evidence  can  be  received.  The  following  cases  sup- 
port this  proposition :  — 

In  Miller  v.  Travers^  8  Bing.  244,  .  •  .  the  evidence  wms  held  in- 
admissible to  show  that  the  testator  intended  to  devise  property  which 
had  been  omitted  by  mistake. 

So  in  Box  V.  Barrett^  Law  Rep.  8  Eq.  344,  349,  Ix»d  BomiDy, 
Master  of  the  Rolls,  said :  **  Because  the  testator  has  made  a  mistake 
you  cannot  afterwards  remodel  the  will  and  make  it  tiiat  which  you 
suppose  he  intended,  and  as  he  would  have  drawn  it  if  he  had  known 
the  incorrectness  of  his  supposition.'^ 
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In  Jackson  r.  SiB^  11  Johns.  201,  212,  which  was  an  action  of  eject- 
ment, the  defendant  claimed  under  the  following  devise  to  the  testator's 
wife :  '*  I  also  give  to  my  said  beloved  wife  the  farm  which  I  now 
occupy,  together  with  the  whole  crops,"  etc.  In  a  subsequent  part  of 
his  will  the  testator  mentioned  said  premises  as  his  lands.  It  turned 
out  that  the  premises  in  controversy  were,  at  the  time  the  will  was 
made^  and  at  the  death  of  the  testator,  in  the  possession  of  one  Salis- 
bury under  a  lease  for  seven  years.  The  plaintiff  offered  testimony  to 
show  that  the  testator  intended  to  devise  the  premises  as  a  part  of  the 
farm  which  he  occupied  himself  and  of  which  he  died  possessed.  Chief 
Justice  Thompson,  afterwards  a  justice  of  this  court,  in  delivering 
judgment,  said:  ^'I  think  it  unnecessary  to  notice  particularly  tlie 
evidence  offered ;  for  it  is  obvious  that,  if  it  was  competent,  especially 
that  of  Mr.  Van  Vechten,  it  would  have  shown  that  the  premises  were 
intended  by  the  testator  to  be  devised  to  the  defendant  Sill.  The  will 
was  drawn,  however,  by  Mr.  Van  Vechten  under  a  misapprehension  of 
facts,  and  under  a  belief  that  the  testator  was  in  the  actual  possession 
of  the  premises.  It  is,  therefore,  a  clear  case  of  mistake,  as  I  appre- 
hend, and  under  this  belief  I  have  industriocfely  searched  for  some 
principle  that  would  bear  me  out  in  letting  in  the  evidence  offerecl; 
but  I  have  searched  in  vain,  and  am  satisfied  the  testimony  cannot 
be  admitted  in  a  court  of  law,  without  violating  the  wise  and  salutary 
provisions  of  the  statute  of  wills,  and  breaking  down  what  have  been 
considered  the  great  landmarks  of  the  law  on  this  subject." 

In  Tucker  y.  SeamarCs  Aid  Society^  7  Met  (Mass.)  188,  ..  . 
Chief  Justice  Shaw,  in  stating  the  case,  said:  ^'It  is  also,  we  think, 
well  proved  by  the  circumstanees  which  preceded  and  attended  the 
execution  of  the  will,  as  shown  by  extrinsic  evidence,  that  it  was  the 
intention  of  the  testator  to  make  the  bequest  in  question  to  the  ^  Sea- 
man's Friend  Society,'  and  at  the  time  of  the  execution  of  the  will  be 
believed  he  had  done  so ; "  ^'  that  the  testator  was  led  into  this  mis- 
take by  erroneous  information  honestly  given  to  him  b}'  Mr.  Baker 
who  drew  his  will ; "  '« that  the  testator  acted  on  this  erroneous  infor- 
mation, —  erroneous  as  to  his  real  purpose,  as  it  now  appears  by  tiie 
evidence,  —  and  made  the  bequest  to  the  Seaman's  Aid  Society  by 
their  precise  name  and  designation."  The  court,  therefore,  held  that 
there  was  simply  a  mistake  and  no  latent  ambiguity,  and  that  extrinsic 
evidence  was  inadmissible. 

It  is  unnecessary  to  extend  this  opinion  by  other  extracts  from  the 
adjudged  cases.  The  quotations  we  have  made  are  from  masters  of 
the  law.  The  following  additional  authorities  will  be  found  to  sustain 
the  proposition  we  have  stated :  Cheyne^a  Case^  5  Rep.  68 ;  Doe  v. 
Oxenden,  8  Taunt.  147 ;  Smith  v.  MaiOandy  1  Yes.  Jr.  362  ;  Cham- 
bers V.  Minchin,  4  Yes.  675,  and  note ;  Doe  v.  WesUakSy  4  B.  &  Aid. 
57;  Neichurgh  v.  Newburghy  5  Madd.  364;  Clementson  v.  Gandy^ 
1  Keen,  309 ;  Brown  v.  SaUonstali^  3  Met.  (Mass.)  423,  426 ;  Mann 
v.  Manny  1  Johns.  Ch.23  1 ;   Taies  v.  Cole,  1  Jones  Eq.  (N.  C.)  IIO; 
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WcUston  V.  White^  5  Maryland,  297 ;  Cesar  v.  CTiew,  7  G.  &  J.  127 ; 
FUzpatrick  v.  Fitzpatrick,  86  Iowa,  674  ;  Kurtz  v.  Hibner^  55  DL  514. 

Our  conclusion  is,  therefore,  that,  as  the  evidence  offered  and  re- 
jected was  for  the  purpose  of  explaining  a  latent  ambigait}'  when  theie 
was  no  ambiguit}',  either  latent  or  patent,  it  was  properly  rejected. 

The  opinion  of  the  court  in  this  case  allows,  what  seems  to  us  to  be 
an  unambiguous  devise,  to  be  amended  by  striking  out  a  sufficient  de- 
scription of  the  premises  devised,  and  the  blank  thus  made  to  be  filled 
by  ingenious  conjectures  based  on  extrinsic  evidence.  This  is  in  the 
face  of  the  Statute  of  Frauds  in  force  in  the  District  of  Cdumbia,  where 
the  premises  in  controvers}*  are  situate.  Fiftj^  years  after  the  une- 
quivocal devise  in  question,  as  written  and  executed  by  the  testator,  had, 
as  required  by  law,  been  placed  upon  the  records  of  the  District  for  the 
information  of  subsequent  purchasers  and  incumbrancers,  it  is  allowed 
to  be  erased,  and,  b}*  argument  and  inference,  a  new  one  substituted  in 
its  place.  This  is  not  construing  the  will  of  the  testator ;  it  is  making 
a  will  for  him. 

The  decision  of  the  court  subjects  the  title  of  real  estate  to  all  the 
chances,  the  uncertainly,  and  the  fraud  attending  the  admission  of 
parol  testimony,  in  order  to  give  effect  to  what  the  court  thinks  was 
the  intention  of  the  testator,  but  which  he  failed  to  express  in  the  man- 
ner required  by  law.* 


(C.)    A  RULE  OF  EVIDENCE. 

Thbre  is  a  rule  of  evidence  which  forbids,  as  regards  solemn  documents,  the  use  of 
direct  extrinsic  expressions  of  the  writer's  intention,  in  aid  of  interpretation ;  such 
expressions  may  not  be  used  as  the  basis  of  an  inference  to  the  meaning  of  the  ex- 
pressions of  the  document    And  there  is  an  exception  to  the  rule. 

"  Generally  speaking,  all  maUndt  evidence  which  can  be  brought  in  aid  of  the 
construction  of  a  will  is  admissible  for  that  purpose.  *  In  every  case  of  ambiguity, 
whether  latent  or  patent,  evidence  is  admissible  to  show  the  state  of  the  testator's 
family  or  property.'  Stringer  t*.  Gardiner,  27  B[eav.}  37.  But,  with  the  exception  of 
certain  cases  of  (what  are  called)  '  presumptions '  of  law,  it  is  an  universal  rule  that  — 
"  BoLB.  Parol  evidence  to  show  what  were  actual  teetamentary  intentions  of  the 
testator  (such  as  the  instructions  given  for  the  will,  memoranda,  or  declarations  by  the 
testator  as  to  what  he  had  done  or  meant  to  do  by  his  will,  etc. ),  is  admissible  only  to 
determine  which  of  several  persons  or  things  was  intended  under  an  equiooeal  deecrip* 
Hon.     Miller  v.  Travers,  8  Bmg.  244  ;  Doe  d.  Hiscodca  v.  Hisoocks,  5  M.  &  W.  863. 

"  Equivocal  descriptions  are,  '  where  one  name  and  appellation  doth  denominate 
divers  things '  (Bac.  Max.  23) ;  as  a  devise  to  John  Gluer,  of  Calcot,  there  being  two 
persons  of  that  place  named  John  Gluer,  father  and  son  (Jones  v,  Kewman,  1  W.  Bl. 
60);  or  a  devise  of '  the  close  in  Eirton,  now  in  the  occupation  of  J.  W.,'  there  being 
two  closes  in  Kirton  belonging  to  the  testator,  both  in  the  oocnpatum  of  J.  W.  at  the 

1  See  Mosley  v,  Massey,  8  East,  149 ;  Doe  d.  Chevalier  v.  Hnthwaite,  8  B.  ft  Aid. 
632 1  Ehrman  v.  Hoakins«  67  Miss.  192.  — Sd. 
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date  of  the  wilL    Bichardaon  v.  Watson,  4  B.  &  Ad.  799.** -^  Hawkins,  Canstr.  of 
WilU,  p.  9.1 

"Proposition  YI.  Where  the  words  of  a  will,  aided  by  evidence  of  the  material 
facts  of  the  case,  are  insufficient  to  determine  the  testator's  meaning,  no  evidence  vrili 
be  admissible  to  prove  what  the  testator  intended,*  and  the  will  (except  in  certain 
special  cases,  see  Prop.  YII.)  will  be  void  for  uncertainty. 

*'  Proposition  Vll.  Notwithstanding  the  Rule  of  Law,  which  makes  a  will  void  for 
uncertainty,  where  the  words,  aided  by  evidence  of  the  material  facts  of  the  case,  are 
insufficient  to  determine  the  testator^s  meaning,  courts  of  law,  in  certain  special  cases, 
admit  extrinsic  evidence  of  intention  *  to  make  certain  the  person  or  thing  intended, 
where  the  description  in  the  will  is  insufficient  for  the  purpose., 

**  These  cases  may  thus  be  defined:  where  the  object  of  a  testator^s  bounty,  or  the 
subject  of  disposition  (t.  e»  the  person  or  thing  intended),  is  described  in  terms  which 
are  applicable  indifferently  to  more  than  one  person  or  thing  '  evidence  is  admissible 
to  prove  which  of  the  persons  or  things  so  described  was  intended  by  the  testator." — 
fFigranif  Extr.  Ev.  xiiL* 


What,  then,  is  the  true  character  of  this  rule  of  our  law  which  excludes  direct  state* 
ments  of  intention  T  Is  it  a  rule  of  evidence  ?  or  a  rule  of  construction  or  interpreta- 
tion f  It  would  seem  that  while  it  partakes  of  the  character  of  both,  it  must  hold  its 
place  as  a  rule  of  evidence.  If  one  were  to  draw  out  the  whole  proposition  it  would 
run  thus:  While  in  the  interpretation  of  solemn  documents  by  a  court,  no  meaning 
can  be  attributed  to  them  which  the  words  may  not  legitimately  bear,  and  therefore 
full  effect  must  be  allowed  to  any  rules  of  language  or  of  law  which  limit  and  fix  their 
meaning  and  operation ;  and  while,  subject  to  these  rnles,  the  words  of  the  document 
should  be  allowed  to  have  the  meaning  and  operation  which  the  writer  meant  them  to 
have,  and  therefore  the  process  of  interpretation  should,  subject  to  these  rules,  take 
account  of  the  writer's  actual  intention  ;  and  while  the  x>i'ocess  of  proving  this  inten- 
tion must  be  carried  on  under  the  ordinary  principles  and  rules  of  the  law  of  evidence, 
and  these  would  ordinarily  allow,  where  intention  was  a  fact  to  be  proved,  that  it  be 
proved  by  a  person's  own  contemporary  declarations ;  *  nevertheless,  in  the  inter- 
pretation of  solemn  documents,  this  sort  of  evidence  of  intention  is  not  permitted, 
except  in  the  case  of  miuivocation,  where  the  description  of  a  person  or  thing  is 
"equally  applicable  in  all  its  parts"*  to  more  than  one.  In  other  words,  while  it  is 
true  that  in  speaking,  generally,  of  the  use  of  intention  in  aid  of  construction  we  are 
not  talking  of  a  question  in  the  law  of  evidence,  but  of  one  in  the  law  of  construction 
or  interpretation ;  namely,  what  is  the  object  of  interpretation,  and  under  what  limi- 
tations is  it  to  be  carried  on  -*yet  when  we  speak  of  direct  statements  of  intention  we 
are  talking  of  a  certain  kind  of  evidence  of  intention,  and  so  of  a  special  excluding 
mle  of  evidence,  and  of  a  special  exception  to  this  ordinary  excluding  rule.  —  Prtk 
Treat,  Evid.  444-445. 

As  to  the  explanation  of  this  exception  see  infi-a,  1049  n.,  1052  n. 


The  older  cases  are  not  concerned  with  questions  in  the  law  of  evidence,  even  when 
they  use  the  phrase  "  parol  evidence." 

1  [See  an  interesting  opinion  by  Holmes,  J.,  dissenting,  in  Hanson  v.  Globe  Co.,  159 
Mass.  293  ;  and  an  article  by  the  same  writer,  infra^  1052  n.] 

*  See  afUe,  917  n.  2. 

*  See  ante,  828 ;  and  Reynolds  v.  Whelan,  16  L.  J.  Ch.  484. 
«  See  anU,  916. 

*  Mnt  Life  Ins.  Co.  v.  Hillmon,  145  U.  S.  285  ;  Com.  v.  Trefethen,  157  Masa.  180. 

*  Lord  Cairns,  in  Charter  v.  Charter,  L.  R.  7  H.  L.  864. 
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In  Fitzberbtrt's  Abri<lgmeiit»  Vtg,  56  (1S7S),  two  jMities  ctUined  ondera  fine  levied 
in  favor  of  W.,  the  Ron  of  K.  H.  There  were  two  sona  of  that  name.  "  EsuH  (conn- 
eel }.  The  fine  was  levied  to  the  intent  that  we  ehonld  inherit,  and  so  at  his  death 
R.  H.  delivered  a  part  of  the  fine.  Ft5CHXDSN  [C.  J.J.  Yon  shall  not  take  isaae  on 
the  intent,  for  that  does  not  lie  in  averment ;  bat  if  I  lease  land  for  life,  remainder  to 
one  W.  T.  by  fine,  and  there  are  two  W.  T.'s  in  the  county,  I  say  that  he  who  fint 
gets  the  remainder  shall  not  keep  it  against  the  other  if  he  cannot  prove  that  the  re- 
mainder was  tailed  to  him  by  his  name,  and  that  he  was  the  same  person  to  whom,  etc."  ^ 

Challoner  0.  BowTSR,  2  Leon.  70  (1687).  In  assise  of  novel  disseisin  by  Chal- 
loner  against  Bowyer,  it  waa  given  in  evidence  at  the  assise,  that  William  Bowyer  was 
seized,  and  having  issue  two  sons,  and  two  daughters,  devised  his  lands  to  his  younger 
son  in  tail,  and  for  want  of  such  issue,  to  the  heirs  of  the  body  of  his  eldest  son ;  and 
if  he  die  without  issue,  that  then  the  land  shall  remain  to  his  two  daughters  in  fee : 
William  Bowyer  dieth,  the  younger  son  dieth  without  issue,  living  the  eldest  son,  hav- 
ing issue  him  who  is  tenant  in  the  assise :  It  was  moved,  that  notwithstanding  that  by 
way  of  grant,  the  sou,  living  his  father,  cannot  take  as  heir,  i  t.  by  limitation,  as  beir 
to  his  father,  because  that  none  can  be  said  or  held  heir  to  his  father  as  long  as  the  father 
be  alive  ;  yet  by  way  of  devise  the  law  shall  favor  the  intention  of  the  party,  and  the 
intent  of  the  devisor  shall  prevail*  But  all  the  court  was  stron^^y  against  i^  and  held 
that  as  well  in  case  of  devise,  as  of  grant,  all  is  one.  Whereupon  the  tenant  produced 
witnesses,  who  affirmed  upon  their  oaths,  that  the  devisor  declared  his  meaning  con- 
cerning the  said  will,  that  as  long  as  his  eldest  son  had  issue  of  his  body,  that  the 
daughters  should  not  have  the  land :  but  the  court  utterly  rejected  the  matter ;  and 
judgment  was  given  for  the  phuntiff. 

Thb  Lord  Chbtnkt's  Casb,  5  Co.  p.  68  b  (1691).'.  .  .  But  if  a  man  has  two 
sons  both  baptized  by  the  name  of  John,  and  conceiving  that  the  elder  (who  had  been 
long  absent)  is  dead,  devises  his  land  by  his  will  in  writing  to  hia  son  John  generally, 
and  in  truth  the  elder  is  living  ;  in  this  case  the  younger  ton  may  in  pleading  or  in 
evidence  allege  the  devise  to  him ;  and  if  it  be  denied,  he  may  jHoduce  witnesses  to 
prove  his  father's  intent,  that  he  thought  the  other  to  be  dead;  or  that  he  at  the 
time  of  the  will  made,  named  hia  son  John  the  younger,  and  the  writer  left  out 

1  See  aydt^  823.  ''Brooke  in  giving  this  case.(Abr.  Finu^  28,  and  Notme,  63),  not- 
withstanding what  is  said  in  the  report,  adds  to  his  memorandum  of  it :  '  And  so  see  an 
issue  on  the  intent ;  and  see  12  H.  YII.  6,  that  where  a  man  has  manors  of  Upper  S. 
and  Lower  S.,  and  levies  a  fine  of  the  manor  of  S.,  it  shall  be  taken  as  that  manor  of  the 
two  about  which  they  conferred  and  had  conversation,  and  which  the  conusor  intended 
to  pass. . .  .  The  intent  shall  be  taken  ;  that  is,  the  manor  shall  pen  which  the  conusor 
Intended  should  pass.' ...  It  may  be  surmised  that  Brooke  misconceives  this  case.  The 
court  seems  clearly  to  refuse  an  issue  upon  intention,  and  pnts  the  matter  solidly  on 
the  question,  so  far  as  the  pleading  goes,  'Who  is  it  that  the  document  calls  fort' 
The  court  at  that  period  (1873)  is  not  troubling  itself  as  to  how  the  jury  is  going  to  deal 
with  the  question.  Doubtless,  if  they,  or  any  of  them,  should  happen  to  have  tidings 
of  any  declarations  of  the  writer,  these  would  have  their  full  natural  effect  in  influencing 
the  verdict  As  to  putting  evidential  matter  into  the  pleadings,  and  why  yon  should 
insert  it  there,  and  how,  and  how  much,  —  a  century  and  a  half  of  curious  and  im- 
portant discussion  {aupra,  [PreL  Treat.  Evid.]  lli-119)  had  been  going  on  in  the 
courts  between  the  date  of  this  case  and  the  writing  of  Brooke's  Abridgment  Long 
before  Brooke's  time,  as  it  seems,  it  had  come  to  be  allowed  that  yon  coold  have  'aa 
averment'  of  intention  in  such  a  case  as  Peynel's;  but  at  the  data  of  that  case  it  was 
otherwise."  —  Prtl.  Trmt.  Evid.  421,  n.  —  Eo. 

>  For  the  first  part  of  the  case  see  aiUe,  826.  The  rest  of  it,  which  is  given  hera,  is 
likely  enough  to  be  Coke's  commentary,  rather  than  the  opinion  of  the  judges.  This 
volume  of  Coke  was  published  about  1605.  —  Ed. 
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the  addition  of  tbe  younger;  for  in  47  £.  8>  16  b^  the  ease  waa  Robert  Peynel 
had  issue  two  sons  baptized  by  the  name  of  William,  and  levied  a  fine  to  Sir 
John  Fanningbridges  and  others,  come  ceo,  etc,  who  granted  and  rendered  to  Robert 
and  William  his  son  generally ;  and  after  the  death  of  Robert,  William  the  younger 
son  broaght  a  acire  facias  agiiiBst  the  heir  of  William  the  elder;  and  the  yonnger 
by  the  rale  of  the  court  averred  that  tilie  fine  was  levied  to  make  him  heir  prist,  etc., 
and  upon  that  issue  was  taken.  And  no  inconvenience  can  rise  if  an  averment* in 
such  case  be  taken  in  case  of  a  devise  by  will,  for  he  who  sees  such  will,  whereby 
land  is  devised  to  his  son  John,  cannot  be  deceived  by  any  secret  invisible  averment  t 
for  when  he  sees  the  devise  to  his  son  John,  he  ought  at  his  peril  to  Inquire  which  John 
the  testator  intended,  whkh  may  easily  be  known  by  him  who  wrote  the  will,  and 
others  who  were  privy  to  his  intent ;  and  if  no  direct  proof  can  be  made  of  bis  intent, 
then  the  devise  is  void  for  the  incertainty,  as  the  render  also  would  be  in  the  said  case 
of  the  fine,  as  to  William,  for  the  law  will  not  make  the  one  or  the  other  by  construc- 
tion inheritable,  for  neither  the  elder  son  shall  have  it  by  course  of  law,  because  the 
elder  need  not  have  an  addition,  nor  shall  the  younger  have  it  by  construction  by  reason 
the  father  need  not  have  limited  the  land  to  the  elder,  because  the  land  after  the  death 
of  the  father  would  descend  to  the  elder.  But  he  shall  have  it  whom  the  fiither  intended 
to  advance  with  it,  and  for  want  of  proof  of  such  intent,  the  will  or  the  render  for  the 
incertainty  (as  hath  been  said)  is  void;  and  so  the  doubt  in  11  H.  6^  18j  well 
explained. 


SIB  LITTON  STRODE  v.  LADY  RUSSELL  et  at. 

Chancery.     1708. 
[Reported  2  Vem.  631;  8.  o.  euh  nom.  Strode  v.  Lady  Falkland,  3  Rep,  in  Ch,  169.^] 

Sir  Williah  Litton  being  seised  of  several  maaors  and  lands  in 
Hertfordshire,  etc.,  the  ancient  estate  of  the  family,  of  about  £3,000 
per  annum,  and  also  of  lands  of  his  own  purchase,  freehold  and  copy- 
hold, of  abont  £600  per  annum,  and  possessed  of  a  great  personal 
estate,  and  having  no  issue,  but  two  sisters  of  the  whole  blood,  viz., 
the  Lady  Russell,  who,  by  Sir  Francis  her  husband,  had  issue  several 
daughters,  and  the  Lady  Strode,  who  died  in  his  lifetime,  and  left  issue 
by  Sir  George  Strode  her  husband,  the  plaintiff  Sir  Litton  Strode,  and 
the  Lady  Falkland,  a  sister  of  the  half  blood ;  made  his  will,  and  after 
a  devise  of  part  to  his  wife  for  life,  and  other  legacies,  devised  to  the 
plaintiff  his  nephew,  all  other  his  lands,  tenements,  and  hereditaments 
out  of  settlement ;  provided  he  took  upon  him  the  surname  of  Litton, 
and  subject  to  raise  £4,000,  in  case  the  testator  left  a  daughter. 

The  chief  point  in  the  case  was,  what  shouhl  pass  by  the  devise  of 
lands,  tenements,  and  hereditaments  out  of  settlement. 

Upon  the  several  settlements  that  had  been  made  in  the  family, — 

As  to  the  manors  of  Half-hide  and  Homerly,  Sir  William  was  tenant 
in  tail  after  possibility  of  issue  extinct  by  Mary  his  first  wife,  with  a  re- 
mainder in  fee  in  trustees  in  trust  for  him  and  his  heirs. 

As  to  the  manor  of  Knebworth,  he  was  tenant  for  life,  with  contingent 
remainders  to  his  first  and  other  sons,  remainder  to  trustees  in  fee,  in 
tmst  for  the  right  heirs  of  Sir  William  Rowhind  Litton. 

^  The  statement  of  facts  is  taken  from  Yemon,  the  rest  from  the  other  report  —  En. 
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As  to  the  manors  of  Ansty  and  Stolford,  and  several  houses  in  Lon- 
don, Sir  William  was  tenant  in  tail,  remainder  in  fee  to  the  right  heirs 
of  Sir  Rowland  Litton,  which  Sir  William  then  was. 

And  it  fell  out,  that  Sir  William,  after  making  of  his  will,  and  before 
the  codicils,  purchased  some  lands,  and  foreclosed,  and  had  releases  of 
the  equity  of  redemption  of  some  mortgagees  in  fee.  .  .  • 

Sir  Joseph  JiekyU  [for  the  defendtdita]  .  .  .  said  the  words  were  to  be 
taken,  all  his  lands  not  comprised  in  any  settlement  of  that  family,  and 
not  all  that  he  had  a  power  to  dispose  of.  .  .  .  Then  they  would  have 
evidence  read  to  prove  what  was  the  testator^s  intention  by  these  words, 
which  was  opposed  by  the  other  side ;  viz.,  Sir  Edward  Northey^  who 
cited  5  Co.  Lord  Cheyney^s  Case^  4  Co.  Vernon  a  Case^  and  Cix>.  Jac. 
144,  Molineua^s  Case-,  and  said  there  could  be  no  averment  out  of  the 
will  since  the  Statute  of  Frauds  and  Perjuries.     SerfearU  Prat^  that  no 
parol  declaration  out  of  the  will  would  be  admitted,  and  said  he  never 
knew  it  in  any  case,  unless  sometimes  in  this  court,  to  prevent  a  re- 
sulting trust,  but  not  where  there  was  a  plain  express  written  will,  as 
here.     Serjeant  How  cited  Bertie  and  Lord  Falldands  Case^  in  Lord 
Keeper  Wright's  time,  to  that  purpose ;  and  Dobins  said,  then  a  nurse, 
an  apothecary,  children,  and  everybody  that  attended  a  sick  body,  and 
would  catch  at  everything  that  drops  ftom  him  at  every  broken  saying 
or  expression,  would  be  the  witnesses.    But  the  court,  with  the  assist- 
ance of  the  Master  of  the  Rolls,  Lord  Chief  Justice  Trevor  and  Justice 
Tracy  agreed,  that  where  the  words  stand  in  cBqiiilibriOy  and  are  so 
doubtful,  that  they  may 'be  taken  one  way  or  other,  there  it  is  proper 
to  have  evidence  read  to  explain  them,  and  we  will  consider  how  far  it 
shall  be  allowed,  and  how  far  not,  after  it  is  read :  and  this  is  not  like 
the  case  of  evidence  to  a  jar}',  who  are  easily  biased  by  it,  which  this 
court  is  not :  and  the  distinction  in  CJieney^s  Case  well  warrants  the 
reading  of  evidence,  where  the  intent  of  the  testator  is  doubtful ;  as 
there,  where  a  man  had  two  sons  named  John,  etc.,  which  my  Lord 
Chancellor  [Cowper]  said,  differed  not  from  this  case,  where  the  words 
hang  in  equal  balance,  what  settlement  he  intended.    Then  proof  being 
made,  it  appeared  by  several  expressions  of  the  testator,  that  he  never 
would  infringe  his  father's  settlement,  and  that  his  father  was  a  wise 
man,  and  settled  his  estate  as  he  would  have  it  go,  and  therefore  he 
would  not  break  into  any  of  those  settlements.  .  .  . 

The  court  took  time  to  consider  of  this  case  till  Trinity  Term  ;  when 
on  Wednesday  the  17th  of  June,  they  all  unanimously;  viz.,  Tract, 
Trevor,  Master  of  the  Rolls,  and  my  Lord  Chancellor  [Cowper], 
gave  their  opinions  for  the  plaintiff.  First,  Mr.  Justice  Tract  put  the 
case  at  large,  before  he  entered  upon  the  main  and  general  question;  he 
argued,  that  the  depositions  read  in  this  case  ought  not  to  be  received, 
or  to  have  any  weight  or  influence  in  this  case ;  and  said,  this  differed 
not  from  the  principal  point  of  my  lA>rd  Cheney's  Case^  5  Co.,  and 
took  a  difference  between  a  void  devise  and  a  doubtful  and  uncertain 
one ;  as  if  J.  S.  has  several  sons,  and  a  devise  is  made  to  one  of  the 
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sons  of  J.  S.,  this  is  entirely  void,  and  can  never  be  made  good ;  ^  bat  if 
it  be  only  doubtful  and  uncertain,  it  must  receive  its  construction  from 
the  words  of  the  will  itself,  and  no  parol  proof  or  declaration  ought  to 
be  admitted  out  of  the  will  to  ascertain  it ;  for  then  marriage  settle- 
ments or  purchases  may  be  defeated  to  twenty  years  after  the}'  are 
made  b}'  such  parol  proof  started  up :  but  where  a  man  has  two  sons 
named  John,  and  devises  to  his  son  John,  without  saj'ing  which  of  them 
he  means,  't  is  very  consistent  with  the  words  of  the  will  to  admit  of 
proof  to  explain  which  of  them  he  intended,  and  the  words  in  the  will 
are  not  at  all  altered  by  it.  And  now,  since  the  Statute  of  Frauds  and 
Perjuries,  this  is  stronger ;  because  by  that  statute,  all  wills  are  to  be 
in  writing,  etc.  As  to  the  main  and  general  question  of  the  case,  he 
held,  that  not  only  those  lands  of  his  own  purchase,  but  likewise  all 
other  lands  in  any  of  the  settlements,  the  uses  whereof  were  to  deter- 
mine upon  his  death,  or  his  dying  without  issue,  would  pass  by  this  to 
the  plaintiff;  for  they  were  comprised  in  the  settlement;  yet  the  uses 
of  them  being  determined  upon  his  death,  they  cannot  be  said  to  be  in 
settlement ;  as  if  a  man  makes  a  settlement  of  all  his  lands  in  such 
a  county,  except  such  and  such  particular  lands ;  surely  those  lands 
that  are  excepted  are  not  in  settlement,  though  they  are  comprised  or 
mentioned  in  the  deed  of  settlement :  and  if  he  had  intended  to  have 
given  the  plaintiff  only  the  lands  of  his  own  purchase,  he  would  have 
expressed  it  so.  •  .  . 

Note :  The  18th  day  of  February,  1708-1709,  this  case  was  heard 
in  the  House  of  Lords,  and  the  decree  was  confirmed  upon  an  appeal 
thereon  brought. 


Harris  v.  Bishop  op  Lincoln,  2  P.  Wms.  185  (1723).  Talbot  Barker 
being  seised  in  fee  of  a  real  estate  as  heir  on  the  part  of  his  mother's 
mother,  and  being  also  seised  in  fee  of  a  very  small  estate  of  £4  per 
annum,  as  heir  to  his  own  father,  devises  all  these  lands  to  trustees  and 
their  heirs  in  trust  to  pay  several  annuities  and  charities ;  after  pay- 
ment of  which  he  devises  the  residue  of  the  rents  and  profits  of  the 
premises  to  his  own  right  heirs  of  his  mother's  side  forever ;  and  the 
question  was,  who  should  be  entitled  to  the  residue  of  the  rents  and 
profits,  whether  the  heir  of  the  mother's  father  or  the  heir  of  the 
mother's  mother? 

1st.  It  was  insisted  that  parol  proof  should  be  read  as  explanatory  of 
the  testator's  intention. 

To  which  it  was  answered,  that  though  parol  proof  might  be  in  some 
cases  allowed  as  to  personal  estate,  as  was  done  in  the  case  of  Fane 
V.  FanCj  1  Vern.  30,  3'et  in  the  case  of  land,  where  the  statute  requires 
that  the  will  should  be  in  writing,  there  ought  not  to  be  any  parol  proof; 
and  therefore  in  the  case  of  Strode  v.  Zady  Btessell  et  aL,  2  Vern.  621, 
where  the  devise  was  of  lands  out  of  settlement,  the  House  of  Peers 

1  See  infra,  1040  n.  —  £d. 
65 
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would  not  allow  any  parol  proofs  for  that  the  title  of  the  devisee  mast 
depend  upon  the  words  of  the  will,  otherwise  no  counsel  that  should  see 
the  will  would  be  able  to  give  advice  thereon.^ 

But  Lord  Chancellor  [Macclesfield]  said,  that  the  reason  of  this 
was  because  the  settlement  should  be  produced,  without  the  producing 
of  which  the  lands  were  to  be  presumed  free  from  any  settlement ;  and 
though  Fane's  case  was  only  of  a  personal  estate,  yet  the  same  being 
above  the  value  of  what  one  might  b}*  parol  dispose  of  (for  it  was  a  great 
personal  estate),  it  seemed  within  the  reason  of  a  devise  of  land. 

However,  that  in  this  case  parol  evidence  of  what  the  testator  said 
or  directed  when  he  ordered  the  will  to  be  made,  might  be  admitted,  as 
where  one  having  two  sons,  both  named  John,  devised  land  to  his  son 
John,  there  parol  proof  was  admitted  to  show  which  son  John  the  tes« 
tator  meant,  and  yet  additioprobat  minoritatem  ;  so  if  there  were  two 
persons  both  named  J.  S.,  of  Dale,  and  I  should  devise  my  land  to  J.  S. , 
of  Dale,  parol  evidence  would  be  admitted  in  such  case  to  prove  which 
J.  S.,  of  Dale,  was  intended  b)"  me;  and  for  the  same  reason,  in  the 
principal  case,  there  being  two  heirs  of  the  mother's  side,  viz.  one  who 
was  heir  of  the  mother's  father  and  the  other  heir  of  the  mother's 
mother,  the  court  might  well  admit  parol  evidence  to  show  which  heir 
of  the  mother's  side  was  intended.^ 

Upon  which  two  witnesses  were  read,  proving  that  at  the  time  of 
making  the  will  the  testator  declared  the  heir  of  his  mother's  mother 
should  have  his  estate  because  it  came  from  thence.  .  .  . 

From  all  which  it  seemed  to  be  a  clear  case,  without  laying  any  great 
stress  upon  parol  proofs ;  .  •  •  and  decreed  in  favor  of  the  heir  of  the 
mother's  mother's  side,  from  whom  the  estate  came.  •  •  • 


Bbatthont  v.  Fell,  2  P.  Wms.  141  (1723).  One  by  will  devised  a 
legacy  of  £500  to  Catherine  Earnley ;  the  person's  name  who  claimed 
this  legacy  was  Gertrude  Yardley ;  and  it  was  insisted  by  her  and  ad- 
mitted that  no  person  named  Catherine  Earnley  claimed  this  legacy ; 
but  by  the  proof  it  appeared  that  the  testator's  voice,  when  he  made 
his  will,  was  very  low  and  hardly  intelligible ;  that  the  testator  usually 
called  the  legatee  of  this  £500  Gatty,  whicd  the  scrivener  who  took  in- 
structions for  drawing  the  will  might  easily  mistake  for  Eaty,  and  that 
tlie  said  scrivener,  not  well  understanding  who  this  legatee  of  the  £500 
was,  or  what  was  her  name,  the  testator  directed  him  to  J.  S.  and  his 
wife  to  inform  him  further,  who  afterwards  declared  that  Gertrude  Yard- 
le}'  was  the  person  intended. 

^  Infra^  1081,  Qoodinge  d.  Goodinge,  n.  — Ed. 

^  In  what  appears  to  be  the  same  caae,  in  8  Yin.  Ah.  197,  the  Lord  Chancellor 
gives  another  illostration,  thus  :  "  A  devise  was  to  a  son  bj  name,  and  his  Christian 
name  was  mistaken,  bat  it  being  added,  '  such  a  son  in  the  service  of  the  Dnke  of 
Savoy/  parol  evidence  was  admitted,  and  this  son,  though  the  name  was  mistaken,  had 
the  estate."  —  Ed. 
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It  was,  moreover,  proved  that  the  testator  in  his  lifetime  had  declared 
that  he  would  do  well  for  her  b}'  his  will. 

01^,  The  Statute  of  Frauds  requires  that  a  will  of  a  personal  estate 
above  such  a  value  should  be  in  writing ;  and  a  will  in  writing  giving  a 
legacy  to  Catherine  Earnlcy  cannot  be  a  writing  to  entitle  Gertrude 
Yardley  to  this  legac}^  for  that  both  the  Christian  and  surname  are 
entirely  different,  and  by  the  same  reason  it  may  be  maintained  that  a 
legacy  given  to  A.  B.  is  a  good  legacy  to  C.  D. 

Upon  this  case  the  Master  of  the  Rolls  took  time  to  consider  and 
give  his  resolution,  at  the  first  hearing  inclining  that  the  legacy  was 
void. 

But  afterwards,  at  another  day,  his  Honor  gave  his  opinion  that  the 
legacy  was  a  good  legacy  to  Gertrude  Yardley,  though  the  same  was 
given  by  the  will  to  Catherine  Eamley. 

It  is  true,  if  this  had  been  a  grant,  nay,  had  it  been  a  devise  of  land, 
it  had  been  void  by  reason  of  the  mistake  both  of  the  Christian  and 
surname. 

In  1  Inst  3  a,  it  appeara  that  special  care  ought  to  be  taken  of  the 
name  of  baptism,  because  (as  it  is  said  there)  a  man  cannot  have  two 
names  of  baptism,  thongh  in  the  same  place  it  is  allowed  that  in  some 
cases  the  mistake  of  a  Christian  name  may  be  helped ;  as  if  a  grant  or 
devise  be  to  William,  Earl  of  Pembroke,  or  William,  Bishop  of  Salis- 
bury, and  his  name  be  John,  it  is  in  such  case  good,  there  being  a  suffi- 
cient certainty  without  the  Christian  name,  for  that  there  can  be  but  one 
person  Earl  of  Pembroke  or  Bishop  of  Salisbury,  wherefore  the  mistaken 
Christian  name  shall  be  rejected  as  surplusage. 

And  in  the  principal  case  it  is  alleged  to  be  much  worse,  neither  the 
Christian  or  surname  being  right,  nor  any  addition  of  certainty  to  help 
it,  and  by  the  common  law  as  well  as  by  the  statute,  the  devise  of  land 
ought  to  be  in  writing ;  and  there  would  have  been  no  writing  to  entitle 
Gertrude  Tardle}'  had  this  been  a  devise  of  land. 

However,  this  being  a  bequest  of  a  personal  thing,  a  chattel  interest, 
makes  it  a  different  case,  and  as  originally  a  bequest  of  a  legacy  was 
governed  by  and  construed  according  to  the  rules  of  the  civil  canon  law, 
so  shall  it  be  after  making  the  Statute  of  Frauds,  provided  there  be  a 
will  in  writing. 

Now,  here  is  a  will  in  writing,  and  the  claim  in  the  present  case  is 
founded  upon  it ;  in  Swinburn,  289,  it  appears  that  where  a  man  intends 
to  give  a  legacy  to  J.  S.  and  he  gives  the  same  to  J.  K. ,  there  neither 
J.  S.  or  J.  N.  shall  take  the  legacy,  forasmuch  as  J.  N.  is  not  the  per- 
son intended,  and  J.  S.  is  not  the  person  named ;  but  (says  the  book) 
if  the  testator  does  err  in  the  name  and  not  in  the  person,  such  error 
shall  not  hurt. 

Now,  in  the  principal  case  the  name  and  not  the  person  is  mistaken  ; 
and  it  is  very  material  that  here  is  no  such  person  as  Catherine  Eamley 
claiming  this  legacy,  which,  together  with  the  pi*oofs  of  the  testator's 
having  a  very  low  voice  when  he  made  the  will,  and  of  his  having 
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usually  called  the  plaintiff  Gatty  instead  of  Gertrude,  and  often  de- 
clared he  would  do  well  for  her^  is  sufficient  to  entitle  the  plaintiff  to 
this  legacy.^ 


Ulrich  V,  Litchfield,  2  Atk.  372  (1742).  A  question  arose  in  this 
cause  upon  the  will  of  Mary  Paravacini. 

'^  She  bequeathed  her  real  and  personal  estate  to  the  plaintiffs  Eliza- 
beth Travers  and  James  Ulrich,  equally  between  them  for  life ;  and 
upon  the  death  of  Elizabeth  Travers,  she  gave  the  whole  estate  to  James 
Ulrich,  in  tail  general,  and  for  want  of  such  issue,  to  Richard  Ulrich 
iu  fee,  with  a  few  pecuniary  legacies,  and  charged  her  real  estate  with 
pa^^ment  of  these  legacies,  if  her  personal  estate  should  not  be  suffi- 
cient; and  by  her  will  declared  she  gave  all  tlie  rest  and  residue 
of  her  personal  estate  to  her  uncle  Leonard  Collard's  three  daughters ; 
and  particularly  gave  to  Mrs.  Susanna  Litchfield  £10,  and  made  her 
executrix." 

Mr.  WHbraham^  for  the  residuary  legatees,  insisted,  that  rest  and 
residue  of  her  personal  estate  must  mean  the  residue  after  the  particu- 
lar legacies  are  paid  off ;  and  could  not  refer  to  the  beginning  of  the 
will,  because  there  a  fee  is  devised,  and  consequently  the  testatrix  has 
disposed  of  the  whole :  that  parol  evidence  in  this  case  may  be  admitted 
of  the  attorney  who  drew  this  will ;  that  he  had  express  directions  to 
give  the  personal  estate  to  the  three  daughters  of  Leonard  Collard; 
that,  to  be  sure,  things  which  are  quite  contmry  to  the  will  shall  not  be 
proved  b}'  parol  evidence,  but  that  it  may  be  allowed  to  explain  words 
in  a  will,  especially  in  this  case,  where  it  appears  to  be  merely  a  blunder 
in  the  drawer ;  he  cited  the  case  of  Pendleton  v.  OrarU,  Eq.  Cas.  Abr. 
231,  and  Hodgson  v.  Hodgson^  2  Vern.  593. 

In  the  present  case,  he  said,  it  does  not  intrench  upon  any  of  the 
rules  with  regard  to  parol  evidence,  but  onlj'  clears  up  who  was  in- 
tended to  have  the  personal  estate,  where  the  whole  is  devised  to  two 
different  persons ;  and  that  it  seems  clearly  to  be  a  blunder  in  the  drawer 
of  the  will,  because  the  devise  in  the  first  part  of  it  is  proper  only  in  the 
disposing  of  real  estate. 

Lord  Chancellor  [Hardwicke].  Where  there  is  a  devise  of  an 
estate  to  one  person  at  the  beginning  of  the  will,  and  a  devise  of  the 
same  estate  to  another  at  the  end  of  it,  there  have  been  determinations 
that  they  shall  take  as  Joint  tenants. 

The  consideration  before  me  is  as  to  the  personal  estate. 

There  are  two  qustions :  — 

First  Whether  I  ought  to  admit  parol  evidence  to  explain  the  inten* 
tion  of  the  testator. 

And  as  to  this,  I  am  of  opinion,  it  is  not  a  case  in  which  parol  evi- 
dence can  be  read,  and  would  be  of  dangerous  consequence ;  it  is  true, 

1  For  the  doctrine  of  idem  wnana,  see  Dolan  v.  Life  Aaeociatioxiy  173  Mass.  197, 
iB02.  — £d. 
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there  are  some  things  here  which  would  make  a  judge  wish  to  admit  it ; 
but  I  must  not  follow  my  inclinations  only,  for  I  do  not  know  that,  upon 
the  construction  of  a  will,  courts  of  law,  or  equity,  admit  parol  evidence, 
except  in  two  cases :  first,  to  ascertain  the  person,  where  thei*e  are  two 
of  the  same  name,  or  else  where  there  has  been  a  mistake  in  a  Christian 
or  surname ;  and  this  upon  an  absolute  necessity',  as  in  Lord  Cheney's 
case,  where  there  were  two  sons  of  the  name  of  John,  5  Co.  68,  and  if 
the  court  had  not  let  in  such  evidence,  it  would  have  made  the  will  void, 
notwithstanding  there  was  such  a  person  as  John,  etc.,  and  the  doubt 
was  only  which  of  them  was  meant,  and  notwithstanding  too  the  heir- 
at-law  was  clearly  disinherited. 

The  second  case  is,  with  regard  to  resulting  trusts  relating  to  personal 
estate ;  where  a  man  makes  a  will,  and  appoints  an  executor  with  a  small 
legac}',  and  the  next  of  kin  claim  the  residue.^ 

In  order  to  rebut  the  resulting  trust  for  the  next  of  kin,  in  the  case  of 
Xfittlebury  v.  Buckley^  £q.  Cas.  Abr.  245,  and  the  Countess  v.  The 
Earl  of  Oainshorougfiy  230,  parol  proof  was  admitted  to  ascertain  the 
person  who  was  to  have  the  residue. 

It  is  very  true,  cases  may  be  cited  where  Lord  Cowper  has  admitted 
such  evidence ;  for  he  went  upon  this  ground,  that  it  was  by  way  of 
assisting  his  judgment,  in  cases  extremely  dark  and  doubtful. 

I  have  the  greatest  deference  for  his  judgment,  but  must  own  I  was 
never  satisfied  with  this  rule  of  Lord  Cowper's,  of  admitting  parol  evi- 
dence in  doubtful  wills ;  besides,  he  went  further  in  the  great  case  of 
Strode  v.  Hicssell^  2  Vern.  621,  in  which  there  was  an  appeal  to  the 
House  of  Lords ;  Mr.  Justice  Tracy,  who  assisted  Lord  Cowper  in  that 
cause,  was  at  first  of  the  same  opinion  with  him,  but,  upon  considering 
it  more,  disavowed  his  first  opinion,  and  was  clear  that  it  could  not  be 
admitted ;  and  this  alteration  in  his  judgment  was  mentioned  in  the 
House  of  Lords. 

In  the  case  of  Seltoin  v.  Broumy*  cases  in  the  time  of  Lord  Talbot, 
240,  1  was  of  opinion  that  it  ought  to  have  been  admitted ;  and  even 
Lord  Talbot,  when  he  had  heard  the  cause,  had  a  remorse  of  judgment 
at  the  same  time  he  rejected  the  parol  evidence ;  but  the  House  of 
Lords  refused  it  as  of  most  mischievous  consequence,  and  affirmed  the 
decree. 


.  • 


1  Supra,  900  n.  --  Ed. 

>  A  case  in  1784.  Lord  Hardwicke  had  been  made  Chief  Justice  in  October,  1788, 
and  Talbot  Lord  ChanceUor  only  a  month  later.  The  caae  was  one  where  Selwin,  one 
of  the  executors,  had  owed  the  testator  £8,000.  It  was  endeavored  to  show  by  Yiner, 
the  scrivener,  as  against  a  claim  that  it  went  to  the  executar$,  that  the  testator  said  it 
was  to  go  to  Selwin  alone,  that  he  supposed  the  debt  was  extinguished  by  appointing 
Selwin  one  of  the  executors,  and  that  it  was  enough  to  leave  it  in  his  will  as  he  had 
done.  —  Ed. 
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In  Castledom  v.  Tubivxb,  8  Atk.  257  (1745),  William  Wetberbj  by 
ills  will  883*8,  I  bequeath  my  ianda  to  my  wife  Alicia  during  her  life, 
and  after  her  decease  I  give  the  lands  to  Margaret  Dinton,  niece  to  my 
said  wife ;  Item^  I  give  the  use  of  five  hundred  pounds  stock  for  and 
during  her  natural  life,  but  after  her  decease,  I  give  the  five  hundred 
pounds  among  the  brothera  and  sisters  of  my  said  wife.  •  •  . 

Lord  Chancellor  [HardwickeJ.    I  am  of  opinion  this  is  sach  an 
omission  as  is  not  proper  to  be  supplied  by  parol  evidence ;   for  not- 
withstanding, where  a  person  has  two  sons  of  tiie  name  of  John^  it  may 
be  supplied,  yet  not  where  there  is  an  absolute  omission.     Vide  JiaylU 
V.  Attorney-  General^  ante,  [Atk.]  2  vol.  289  ;  Ulrich  v.  Litchfield,  ibid. 
372.    Then  it  must  be  determined  by  the  constraction  of  the  will,  and 
there  is  no  rule  of  law  that  prevents  it  from  being  shown  by  the  con- 
struction of  the  will  itself.    Pirst,  Consider  it  upon  the  clause,  Item,  I 
give  the  use  of  £500  stock  for  and  during  her  natural  life,  etc.    It 
has  been  rightly  admitted  on  the  part  of  the  plaintiff,  that  the  words 
for  her  natural  life  do  import  he  meant  some  woman  or  other.     Then 
consider  the  word  A^r,  it  must  be  a  word  of  reference,   and  bat 
two  persons  are  named  in  the  will ;   if  right  in  my  first  reasoning,  it 
must  mean  either  wife  or  niece ;  to  be  sure  her  does  not  name  the  per- 
son, then  shall  it  refer  to  the  wife  or  niece  ?    Though  the  testator  has 
said  no  more  than  her,  I  am  clearly  of  opinion  for  the  wife ;   for  tlie 
wife  is  the  last  mentioned  and  the  last  antecedent.     The  intention  of 
the  testator  is  plain,  he  had  no  relations  of  his  own  for  whom  he  had 
any  regard,  and  therefore  considered  her  relations  as  his  own.     Would 
'  it  be  natural  to  make  him  prefer  the  wife's  niece  before  the  wife  her- 
self ?    It  is  true  the  words  to  her  use  are  left  out  in  the  beginning  of 
the  first  clause ;  but  I  am  not  satisfied  the  word  Item  must  be  oonstrued 
as  independent  of  the  preceding  clause.    Put  it  into  Latin  do  uxori 
mem  the  lands  and  houses,  and  then  afterwards  do  <t  lego  the  five  hun- 
dred pouuds  stock,  the  latter  words  would  have  been  clearly  in  that 
language  carried  back  to  the  former  words  my  wife.    The  manner  of 
the  disposition  under  this  will  must  be  taken  notice  of;  who  is  the  tes- 
tator principall}'  taking  care  of  for  her  life  ?  why,  the  wife.     He  must 
naturally  mean  her  for  whom  he  had  before  been  securing  the  lands  for 
life.    The  word  fier  in  every  part  of  the  will  besides  means  the  wife, 
considered  her  as  the  woman  he  was  taking  the  most  care  of,  and  had 
her  in  bis  view,  icar  c^oxV-    Therefore,  I  am  of  opinion  the  wife  is 
entitled,  and  decreed  accordingly.    Reg.  Lib.  A,  1744,  fol.  646. 


GooDiKGB  ».  GooDiNGE,  1  Vcs.  231  (1749).  A  man  devised  a  legacy 
to  such  of  his  nearest  relations  as  his  executors  should  think  poor  and 
objects  of  charity. 

For  the  plaintiffs  was  cited  Attorney- General  v.  Buckland,  June, 
1742,  where  his  Lordship  held,  that  if  the  word  ^^  relations"  only  was  in 
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a  will,  it  should  be  confined  to  the  rule  of  the  Statute  of  Distribution ; 
but  not  where  there  was  the  addition  of  '^  poor,"  etc.  And  evidence 
was  offered  to  be  read  of  the  testator's  intention  not  to  confine  it,  for 
that  though  parol  evidence  will  not  be  admitted  in  man}*  cases,  as,  to 
increase  a  legacy,  etc.,  3*et  it  may  to  prove  the  circumstances  or  situa- 
tion of  the  testator,  his  estate,  or  way  of  thinking. 

But  Lord  Chancellor  would  not  suffer  it;  for  though  it  has  been 
allowed  to  ascertain  the  person  or  thing,  as  where  two  were  of  the  same 
name ;  3'et  not  to  show  that  the  testator  meant  to  use  general  words  in 
this  or  that  particular  sense :  nor  can  it  be  read  to  show  that  the  tes- 
tator was  offended  with  any  one,  and  said  he  should  not  be  included  in 
the  number  of  relations. 

Evidence  was  then  offered  to  the  testator's  having  poor  relations  in 
Salop,  and  that  he  knew  thereof:  to  which  was  objected  the  rule  by 
Holt,  C.  J.,  in  Cole  v.  Rawlinaon^  that  the  intention  of  the  testator  is  not 
to  be  collected  from  collateral  and  foreign  circumstances.  Salk.  284 ; 
2  Lord  Raym.  831.^ 

1  In  1702  (Cole  v.  Rawlinson,  1  Salk.  284  ;  s.  c.  2  Iiord  Raym.  881,  8  Bro.  P.  C.  7), 
on  a  special  yerdict  in  ejectmpnt,  it  waa  set  forth  that  a  widow  died  seised  and  pos- 
sessed of  the  BeU  Tavern  and  certain  leasehold  estates ;  and  that  her  wiU  provided,  — 
"  I  give,  ratify,  and  confirm  all  my  estate,  right,  title,  and  interest  which  I  now  have 
and  all  the  term  and  terms  of  yean  which  I  now  have,  or  may  have  in  my  power  to 
dispose  of  after  my  death,  in  whatsoever  I  hold  by  lease  from  Sir  John  Freeman, 
and  also  the  house  called  the  Bell  Tavern,  to  John  Billingsley."  This  J.  B.  was  the 
son  and  heir  of  the  widow's  husband,  and  the  son  alsoof  the  widow,  who  had  another 
son  by  a  former  husband.  The  husband  being  seised  in  fee  of  the  Bell  Tavern,  had 
settled  it  for  the  use  of  himself  for  life,  remainder  to  his  wife  for  life,  remainder  to 
his  son  in  tail,  remainder  to  his  wife  in  fee.  The  question  now  was  what  estate  John 
Billingsley  took  in  the  Bell  Tavern,  under  the  widow's  devise,  whether  a  life  estate  in 
the  reversion,  or  the  fee.  A  majority  of  the  judges,  Powell,  Powys,  and  Gould,  held 
(and  it  was  affirmed  afterwards  in  the  Exchequer  Chamber  and  the  House  of  Lords) 
that  he  took  an  estate  in  fee.  They  relied  in  part  on  the  fact  that  she  knew  that  he 
was  already  tenant  in  tail  under  the  settlement  and  "  could  not  have  intended  so  vain 
and  useless  an  estate  ...  as  an  estate  for  life  after  an  estate  tail.'* 

To  us  of  the  present  time  that  decision  seems  equally  good  sense  and  good  law. 
But  observe  the  dissent  and  the  reasoning  of  Chief  Justice  Holt,  the  greatest  lawyer  of 
them  all.  He  was  unwUling  to  admit  that  what  appeared  upon  the  interpretation  of 
the  words,  taken  alone,  to  be  a  life  estate,  should  become  an  estate  in  fee  through  the 
interpreter's  having  examined  the  terms  of  the  father's  settlement  "Holt,  C.  J., 
contra,  for  the  intent  of  a  testator  will  not  do,  unless  there  be  sufficient  words  in  the 
will  to  manifest  that  intent ;  neither  is  his  Intent  to  be  collected  from  the  eircum- 
stances  of  his  estates,  and  other  matters  collateral  and  foreign  to  the  will,  but  from  the 
words  and  tenor  of  the  will  itself ;  and  if  we  once  travel  into  the  affiiirs  of  the  testator, 
and  leave  the  wUl,  we  shall  not  know  the  mind  of  the  testator  by  his  words,  but  by  his 
circumstances ;  so  that  if  you  go  to  a  lawyer,  he  shall  not  know  how  to  expound  it. 
Upon  the  will 't  Is  so  ;  but  upon  the  matter  found  in  a  special  verdict,  't  is  otherwise ; 
and  what  if  more  accidental  circumstances  be  discovered,  and  be  made  the  matter  of 
another  verdict  ?  Men's  rights  will  be  very  precarious  upon  such  construction.  And 
as  for  the  honesty  of  the  construction,  what  if  the  woman  paid  a  good  portion,  and  was 
purchaser  of  this  reversion,  is  it  not  as  honest  then  to  construe  it  in  favor  of  her  heir 
as  to  expound  it  in  favor  of  the  right  heir  of  the  husband  f  But  we  must  not  depart 
from  the  will  to  find  the  meaning  of  it  in  things  out  of  it     'T  is  then  a  certain  rule 


1032  GOODINOE  17.  OOODINGE.  [CUAP.   IT. 

Lord  Chancellor  [Hardwicke].  That  rule  is  laid  down  much  too 
large  by  Holt:  for  in  several  cases  it  is  admitted  that  it  must  be 
allowed,  viz.,  where  the  description  or  thing  is  uncertain  (not  only  where 
two  of  the  same  name)  it  must  be  admitted  to  show  that  the  testator 
knew  such  a  person :  as  where  the  testator  described  a  legatee  bj'  a 
wrong  name,  which  she  never  bore,  parol  evidence  was  allowed  by  the 
Master  of  the  Rolls  to  show  that  the  testator  knew  such  a  person,  and 
used  to  call  her  by  a  nickname.  Although  parol  evidence  cannot  be 
read  to  prove  instructions  of  the  testator,  after  the  will  is  reduced  into 
writing,  or  declarations  whom  he  meant  by  the  written  woi'ds  of  the 
will :  yet  that  is  different  from  reading  it  to  prove  that  the  testator 

that  to  deyisd  lands  to  H  without  farther  words,  will  pass  but  an  estate  for  life,  nnless 
there  be  other  words  to  show  his  intent,  as  forever ;  or  unless  he  devise  for  some  special 
purpose  which  cannot  be  accomplished  without  a  larger  estate ;  and  as  this  is  a  sure  rule, 
so  it  holds  good  as  well  where  the  devise  is  of  a  reversion  as  where  't  is  of  lands  in  pos- 
session, unless  he  devise  it  as  a  reversion,  or  take  notice  of  a  particular  estate,  for  liien 
his  intent  may  appear  upon  the  face  of  the  will  itself ;  but  if  the  words  be  general,  and 
without  regard,  to  the  nature  of  the  thing,  it  is  otherwise,  for  it  shall  not  be  construed 
from  the  nature  of  the  thing,  which  is  extiinsical,  but  from  the  words  of  the  will. 
Ask  a  lawyer  what  passes :  he  says  an  estate  for  life,  for  he  knew  not  that  it  was  a 
reversion ;  and  though  it  be  a  fruitless  estate,  and  will  signify  nothing,  yet  that  does 
not  appear  till  it  be  found,  and  therefore  when  found  't  is  not  to  be  r^arded." 

The  Chief  Justice  here  retires  into  that  lawyer's  Paradise  where  all  words  have  a 
fixed,  precisely  ascertained  meaning;  where  men  may  express  their  purposes,  not  only 
with  accuracy,  but  with  fulness ;  and  where,  if  the  writer  has  been  careful,  a  lawyer, 
having  a  document  referred  to  him,  may  sit  in  his  chair,  inspect  the  text,  and  answer 
all  questions  without  raising  his  eyes.  Men  have  dreamed  of  attaining  for  their  solemn 
muniments  of  title  such  an  absolute  security,  and  some  degree  of  security  they  have 
compassed  by  giving  strict  definitions  and  technical  meanings  to  words  and  phrases, 
and  by  rigid  rules  of 'construction.  But  the  fatal  necessity  of  looking  outside  the  text 
in  order  to  identify  persons  and  things,  tends  steadily  to  destroy  such  illusions  and  to 
reveal  the  essential  imperfection  of  language,  whether  spoken  or  written.  —  PreL  TreaL 
Evid,  426-429. 

In  the  eighteenth  century  two  sources  are  visible  of  a  liberalizing  influence  in  this 
matter  of  interpretation :  one  proceeding  from  the  rising  system  of  commercial  law, 
and  the  other  from  the  conceptions  of  the  Roman  law  operating  through  the  ecclesias- 
tical courts  and  the  courts  of  equity.  We  see  a  glimpse  of  the  former  in  Lord  Hard- 
wicke's  remark  in  an  important  case  in  1753,  Ekins  v,  Maclish,  Ambler,  184.  The 
plaintiff,  who  had  bought  in  the  market  a  Kavy  Bill  indorsed  by  defendant's  agent, 
had  been  held  accountable  for  it  in  trover  on  the  ground  of  lack  of  authority  in  the 
agent ;  and  he  now  sought  and  got  relief  in  equity  against  the  verdict  and  judgment  in 
the  King's  Bench.  One  question  was  on  the  construction  of  a  letter  of  attorney,  and 
Lord  Hardwicke  gave  effect  to  "the  custom  among  merchants,  to  explain  the  letter  of 
attorney,  as  in  case  of  policy  of  insurance,  which  could  not  be  otherwise  understood. 
Perhaps  the  judges  of  the  Court  of  King's  Bench  thought  the  construction  to  be  on  the 
letter  of  attorney  itself  without  such  evidence.  In  this  court  it  is  otherwise.  .  .  • 
The  credit  of  the  funds  depends  on  the  facility  of  transacting  them ;  and  therefore  nice 
and  critical  construction  is  not  to  be  put  on  these  powers,  either  at  law  or  in  equity ; 
but  the  usage  must  be  regarded."  We  are,  of  course,  very  familiar,  at  the  present  day, 
with  the  liberal  methods  of  the  courts  in  interpreting  what  Baron  Parke  called  "  mer- 
cantile short  hand."  (a)  —  Prel.  Treat.  Evid,  436.  —  Ed. 

(a)  (Marshall  v,  Lynn,  6  M.  &  W.  109.  See  e,  g,,  Brown  ».  Byrne,  8  El.  &  BL 
708  [s.  c.  supra,  941],  and  Salmon  Falls  Man.  Co.  v.  Goddard,  14  How.  446.) 
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knew  he  had  sach  relations :  to  establish  which  fact  it  may  be  read ; 
but  not  to  go  any  further.  And  though  this  is  a  nice  distinction,  yet 
it  is  a  distinction  in  the  reason  of  the  thing ;  nor  can  any  mischief  arise 
from  admitting  it* 

It  being  read,  Lord  Chancellor  said  it  signified  nothing ;  for  that  the 
plaintiJOTs  could  not  be  let  in  without  rejecting  the  word  ^^  nearest" ;  to 
which  it  tended  by  such  a  construction  as  it  would  extend  to  the  most 
remote  relations.    And  the  bill  was  dismissed. 


Jones  v,  Newman,  1  W.  BI.  60  (1750).  Motion  for  new  trial  in 
ejectment,  wherein  the  lessor  of  the  plaintiff  was  heir-at-law ;  and  the 
defendant's  title  arose  upon  a  will,  which  devised  the  premises  to  John 
Cluer  ^  of  Calcot,  under  whom  the  defendant  claimed.  But  the  plaintiff 
gave  evidence,  that  at  the  time  of  making  the  will,  there  were  two  John 
Gluers,  father  and  son  ;  and  that  therefore  the  devise  was  to  the  father, 
who  died  before  the  testatrix,  and  so  the  devise  was  lapsed.  Upon 
which  the  defendant  offered  to  prove,  by  parol  evidence,  that  the  tes- 
tatrix intended  to  leave  it  to  John  Cluer  the  son  ;  but  the  judge  would 
not  suffer  it,  and  a  verdict  was  found  for  the  plaintiff.  But  per  totam 
curiam^  the  judge  was  mistaken.  The  objection  arose  from  parol  evi- 
dence, and  ought  to  have  been  encounter^  by  the  same.  So  granted 
a  new  trial* 


HAMPSHIRE  V.  PEIRCB. 

Chancery.    1750-1751. 

[Reported  2  Fe4.  216.] 

Anne  Dayt  by  her  will  gave  two  legacies,  one  of  £100,  the  other  of 
£300,  in  this  manner:  ^'I  give,  direct,  limit,  and  appoint  £100,  other 
part  of  the  said  trust-money,  to  be  paid  by  my  trustees  to  the  four 
children  of  my  late  cousin  Elizabeth  Bamfield  within  six  months  after 
my  decease  equally  to  be  divided  between  them ;  if  any  or  either  of 
them  should  happen  to  die  under  twenty-one  or  unmarried,  their  share 
or  shares  shall  go  to  the  survivors  of  them." 

The  other  legacy,  which  came  at  a  great  distance  from  the  former, 
was  worded  thus :  ^'  I  further  give,  limit,  and  appoint  unto  the  children 
of  my  late  cousin  Elizabeth  Bamfield  the  sum  of  £300." 

At  the  time  of  making  the  will  the  situation  of  Elizabeth  Bamfield 
was  this :  By  a  former  husband  Poddlecomb,  she  had  two  children,  the 
present  defendant  William  and  the  wife  of  the  present  plaintiff;  she 
married  Bamfield,  by  whom  she  had  four  children,  who  were  living  at 
the  time  of  the  death  of  the  testatrix. 

Defendants  insisted  on  reading  parol  evidence  to  show  testatrix 
meant  the  four  children  by  the  last  husband  Bamfield ;  as  having  been 

1  Printed  Cheere  in  Bailer's  Nisi  Prins  and  some  other  books ;  see  ante,  927.  — -  En. 
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often  admitted  in  sach  cases ;  as  where  ib%  testator  gives  £100  owing 
to  him  by  I.  S.,  it  has  been  admitted  to  show,  it  was  the  £100  owing 
bj  I.  N.,  I.  S.  owing  him  nothing ;  so,  where  a  legacy  is  greater  than 
a  debt,  to  show  it  was  not  in  satisfaction  of  a  debt ;  and  it  is  necessary 
to  resort  thereto  here  to  ascertain  that  which  is  doubtful. 

E  con.  There  are  undoubtedly  cases,  where  parol  evidence  has  been 
admitted  to  explain  whether  testator  designed  the  particular  thing,  as 
in  the  instances  mentioned ;  but  wherever  it  relates  to  letting  in  eri- 
dence  whether  this  or  that  person  was  meant,  it  has  been  admitted  only 
in  the  single  instance  of  a  legacy  to  his  son  John,  having  two  of  the 
name.  This  was  a  great  while  held  void  for  uncertainty ;  but  courts 
of  justice,  leaning  against  that,  let  in  pailicular  evidence  to  show 
which  testator  meant ;  but  it  is  confined  to  that.  In  Caatledan  v.  Tur- 
nery 27  July,  1745,  testator  had  made  dispositions  in  his  will  to  several, 
and  but  two  women  mentioned  throughout  the  whole  will,  his  wife  and 
niece,  and  then  he  devised  a  particular  estate  ^'  to  her  "  for  and  during  her 
natural  life.  The  question  was,  whether  parol  evidence  should  be  ad- 
mitted to  show  which  of  the  two  was  meant?  It  seemed  to  come  as 
near  the  other  cases  as  could  be,  yet  Lord  Chancellor  would  not  i*eceive 
it,  thinking  it  an  attempt  contrary  to  the  principles  of  the  court,  be- 
cause it  would  tend  to  put  it  in  the  power  of  witnesses  to  make  wills  for 
testators ;  and  held,  that,  though  ^^  her  "  was  a  relative  term,  it  related  to 
the  wife,  upon  the  ground  that  throughout  the  will  in  other  places  ^^  her" 
seemed  to  relate  to  the  wife ;  but  expi*essly  excluded  the  letting  in  ex- 
trinsic evidence  to  explain  the  will,  which  would  occasion  uncertainty, 
leaving  it  to  the  exposition  of  a  servant,  and  then  there  would  be  no 
knowing  where  things  would  end.  The  Statute  of  Frauds  is  clear,  that 
an  express  will  in  writing  shall  not  be  set  aside  but  by  some  other 
instrument  in  writing. 

Sir  John  Sthange.  These  two  parts  of  the  case  fall  under  a  quite 
different  consideration.  The  distinction  as  to  admitting  parol  evidence 
I  have  always  taken  to  be,  that  in  no  instance  it  shall  be  admitted  in 
contradiction  to  the  words  of  the  will ;  but  if  words  of  the  will  are 
doubtful  and  ambiguous,  and  unless  some  reasonable  light  is  let  in  to 
determine  that,  the  will  will  fall  to  the  ground,  anything  to  explain,  not 
to  contradict,  the  will  is  always  admitted.  So  it  is  in  the  case  of  hav- 
ing two  sons  of  the  same  name ;  which  has  gone  upon  that  as  well  as  all 
the  cases ;  it  being  doubtful  there  which  testator  meant ;  and  therefore, 
when  admitted  in  that  case,  it  is  not  to  contradict  the  words  of  the  will, 
but  to  let  in  light  so  far  agreeable  to  the  words  as  to  enable  the  court 
to  support  the  act  done.  As  to  the  £100  legacy :  it  is  agreed,  she  had 
six  children ;  and  it  is  not  material  whether  they  were  by  one  husband 
or  the  other ;  but  however,  that  would  be  a  proper  ground  to  admit  an 
explanation  of  this,  which  were  the  four  children  meant ;  for  that  does 
not  contradict  the  will,  but  determines  which  of  the  four  children  are  to 
have  that  benefit.  But  as  to  the  £800,  whether  the  evidence  goes  to 
that  or  not,  I  will  not  give  weight  to  it ;  for  there  the  devise  is  so  ex- 
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pressed  as  to  take  in  the  whole  of  the  chQdren.  Whatever  her  inten- 
tion might  be,  is  another  question ;  I  cannot  go  out  of  the  will  to  admit 
it.  The  court  has  gone  by  the  distinction  before  mentioned,  and 
alwa^'s  cautiousl}'  admitted  it ;  but  as  to  the  second  legac}',  it  would 
contradict  the  will.  Had  I  been  aware  of  this  question^  I  could  have 
mentioned  cases ;  but  I  i*emember  one,  where  the  executor  made  in  a 
will  was  ^'My  nephew  Robert  New;^'  in  the  ingrossment  they  had 
made  it  Nune.  I  am  not  ceiiiain,  whether  it  was  real  estate  or  no,^  but 
there  evidence  was  admitted,  and  on  that  he  was  declared  to  be  the 
persoa  That  was  stronger  than  this ;  and  it  would  hai*dly  have  done, 
if  it  had  not  been  for  the  relative  words  my  nephew ;  it  appearing  that 
he  was  his  nephew,  and  that  he  had  no  such  nephew  as  Robert  Nuno. 
Therefore  let  it  be  admitted ;  but  I  will  not  give  weight  to  it  on  the 
last  legacy. 

The  evidence  being  read,  his  Honor  delivered  his  opinion. 

As  to  the  £100  which  is  an  absolute  bequest,  the  plaintiff  insists,  it  is 
not  divisible  between  the  four  children  Elizabeth  Bamfield  had  by  her 
second  husband ;  but  that,  as  she,  who  is  the  person  named  and  no 
notice  taken  of  the  husband,  had  six  children,  the  word  ^ '  four  "  ought  to 
be  rejected,  and  consequently  the  two  children  by  the  foimer  husband 
let  in  with  the  four  by  the  second ;  to  prove  which,  stress  is  laid  on  the 
expression  ''the  four  children."  I  own,  I  should  have  had  some  doubt 
on  this  part  of  the  case,  if  it  did  not  so  entirely  correspond  with  the  cir- 
cumstances and  situation  of  the  family  at  that  time.  Here  were  not  six 
children  by  one  and  the  same  husband,  as  it  was  in  Tomkins  v.  Tom^ 
kinsy  but  two  broods  of  children  by  different  husbands :  therefore  it  was 
natural,  in  pointing  out  the  number,  to  understand  her  pointing  out  that 
paiticular  brood  of  number  four ;  and  so  there  is  not  that  unceitainty 
as  if  all  the  children  had  been  by  the  same  husband ;  but  as  there  is 
somie  uncertaint}^,  I  have  admitted  the  going  into  evidence  to  explain 
the  intent  of  the  testatrix  in  the  expression  "  the  four,"  but  excluded  it  as 
to  the  other  legacy.  The  evidence  laid  before  the  couii;  as  to  that  is,  that 
a  woman  servant  was  sent  with  instructions  to  some  peraon  to  draw  the 
will ;  but  I  lay  little  stress  on  that ;  but  he  says  that  the  testatrix  de- 
clared (and  that  more  than  once,  for  she  declared  it  before  the  sending 
the  instructions),  that  she  had  provided  for  Mrs.  Bamfield's  four 
children.  Now  though  the  expression  in  the  will  might  take  those  by 
the  first  as  well  as  the  second  husband,  yet  this  (which  I  think,  is 
proper  evidence)  shows  plainl}',  that  her  declaration  was  the  four 
children  of  Mr.  Bamfield,  those  he  had  by  this  wife ;  which  explains 
what  she  meant  by  the  four  children;  but  slie  also  puts  a  negative  on 
the  other  two,  saying  that  she  would  not  give  to  the  others,  being  the 
Foddlecombs,  anything,  because  their  own  father  had  given  them  a 
good  fortune.  So  that  taking  this  on  the  face  of  the  will,  in  which  also 
the  circumstances  of  the  family  must  be  taken  altogether,  it  appears 

^  Said  at  the  bar,  that  the  role  was  the  same,  whether  real  or  ppisonal. 
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clearly',  that  the  foar  children  by  the  second  hnsband  were  those  meant 
to  share  this  £100.  Though  no  very  great  stress  is  to  be  laid  en  that 
clause  of  survivor,  yet  in  a  case  of  this  nature  some  argument  may  be 
drawn  from  thence.  The  four  children  by  Bamfield  were  all  minors ; 
the  two  children  by  Poddlecomb  were  both  of  age  at  that  time.  The 
testatrix  put  the  case  so  as  to  take  in  the  possibility  that  any  one  of 
the  four  might  die  under  twenty-one,  which  the  other  two  then  could 
not  I  ground  myself  much  upon  that  corresponding  so  exactly  with 
the  number  mentioned  here ;  nor  is  there  room  to  tliink,  the  testatrix 
did  not  know  the  number  of  children  Elizabeth  Bamfield  had  by  her 
husband.  So  that  the  plaintiff  or  her  brother  have  no  share  as  to  that 
legacy  of  £100. 

The  other  legacy  stands  on  a  very  different  foundation ;  and  I  can- 
not be  warranted  (whatever  one  might  suggest  to  oneself  to  be  the 
intent)  to  depait  from  the  words  of  the  will,  the  taking  in  beyond  dis- 
pute all  the  children  of  Elizabeth  Bamfield ;  so  that  I  cannot  construe 
it  restrictive  to  the  four ;  for  which  there  might  have  been  a  foundation, 
had  there  been  any  words  of  reference  of  any  sort  to  those  four  children 
provided  for  by  the  £100,  but  there  are  none  throughout.  Had  this 
followed  immediately  after  the  £100  legacy,  and  no  other  use  had  been 
made  of  the  word  '<  further '^  throughout  this  will,  than  what  is  con- 
tended for  by  the  defendants,  there  might  have  been  some  room  possi- 
bh'  to  have  restrained  it ;  but  it  is  at  a  great  distance.  It  is  a  common 
expression  in  every  will,  being  an  inchoation  of  a  new  devise,  having 
no  reference,  as  wrote  in  a  distinct  paragraph,  and  introduced  with  the 
word  ^'  item."  It  is  not  to  the  said  children,  which  might  restrain  it  to 
the  four ;  but  it  must  be  construed  '*  all  the  children."  It  is  material, 
that  where  testatrix  means  to  give  to  the  same  person  more  than  she 
has  given  before,  she  has  used  the  word  ^^  said ; "  which  shows,  she  meant 
not  to  restrain  this  to  the  same  objects  to  whom  the  £100  was  given,  by 
not  using  the  same  expression ;  nor  is  any  stress  to  be  laid  upon  her 
calling  her  by  the  name  of  Bamfield.^  It  is  dangerous  in  questions  of 
this  nature  to  depart  from  the  plain  words  of  the  will,  or  admit  any 
evidence  to  contradict  them ;  therefore  I  admitted  the  evidence  as  to 
£100,  but  would  not  apply  it  to  the  latter  part ;  in  the  other  it  being 
explanatory,  in  this  contradictory.  It  is  said  indeed,  that  the  evidence 
read  is  adapted  to  defeat  the  plaintiff's  demand  as  to  both  legacies.  It 
may  be  so  meant  by  the  party  ;  but  it  is  the  duty  of  the  court  to  distrib- 
ute and  divide ;  to  regard  it  so  far  as  is  apt  and  legal ;  where  not  so, 
it  is  not  binding  on  the  coui*t  as  to  that. 

The  bill  therefore  must  be  dismissed  as  to  the  £100. 


Abbot  v,  Massie,  3  Ves.  Jr.  148  (1796).  Testator  bequeathed  <^to 
Mr.  James  Massie  of  St.  Martin's  Lane  and  W.  G.  £50  as  executors : 
pint  silver  mug  and  all  my  china  to  Mrs.  G.  and  £10  for  mourning." 

1  Ante,  [2  Yes.]  28,  281 ;  2  Wms.  160. 
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Mr.  and  Mrs.  Gregg  claimed  under  the  description  of  W.  6.  and  Mrs. 
G. :  but  the  former  refused  to  act  as  executor.  The  Master  refusing 
evidence  that  they  were  the  persons  intended,  they  excepted  to  the 
report 

JIfr.  Mansfield  and  Mr,  Sarty  for  the  exception,  cited  Masters  t. 
Masters^  1  P.  Wms.  421,  and  Baylis  v.  The  Attorney  Oeneral^  2  Atk. 
239  ;  where  Lord  Hardwicke  mentions  instances  in  which  evidence  has 
been  admitted. 

The  Attorney' Oeneraly  for  the  report,  cited  Sitnt  v.  JBort^  3  Bro. 
C.  C.  811. 

Lord  Chancellor  [Loughborough].  The  Master  should  receive 
evidence,  but  legal  evidence,  to  prove  who  Mrs.  G.  was:  but  as  to  the 
£50,  it  is  impossible  that  can  be  allowed ;  because  it  is  given  to  him  as 
executor,  and  he  did  not  prove  the  will.  I  must  overrule  the  excep- 
tion with  regard  to  that  I  do  not  mean  to  tell  the  Master  what  evi* 
dence  he  is  to  receive.  Upon  this  it  was  agreed  that  Mrs.  Gregg  should 
take  the  silver  mug,  the  china,  and  £10. 


DOE  d.  SIMON  WESTLAKE  v.  SIMON  WESTLAKE. 

King's  Bench.    1820. 

[Reported  4  B.  ^  Aid.  57.] 

Ejectment  for  a  moiety  of  certain  premises  in  the  county  of  Devon. 
Plea,  not  guilt}'.  At  the  trial  before  Graham,  B.,  at  the  last  assizes  for 
the  county  of  Devon,  the  plaintiff  claimed  under  the  will  of  his  uncle 
Simon  Westlake,  of  Exbourne,  in  the  county  of  Devon,  by  whicb^ 
among  other  things,  he  bequeathed  unto  his  brother,  Thomas  Westlake, 
£20 ;  to  Elizabeth  Luxton,  his  brother  Richard's  daughter,  £10,  and 
the  use  of  a  house  during  her  life ;  and  he  then  gave  and  bequeathed 
unto  Mary,  the  wife  of  Matthew  Westlake,  his  brother,  the  yearly  sum 
of  £5  to  be  paid  her  by  her  husband  out  of  his  moiety  of  the  tenement 
called  Stone  ;  then  followed  the  devise  upon  which  the  question  turned : 
"  I  give,  devise,  and  bequeath  unto  Matthew  Westlake,  my  brother, 
and  to  Simon  Westlake,  my  brother's  son,  all  that  my  fee-simple  mes- 
suage or  tenement  called  Stone,  situate  in  Exbourne,  in  the  county  of 
Devon,  which  said  premises  I  give  and  devise  to  each  of  them,  jointly 
and  severally  alike,  and  to  each  of  their  heirs  and  assigns  forever,  sub- 
ject to  the  payment  of  the  annuity  to  my  wife,  before  mentioned,  as 
well  as  to  the  payment  of  the  legacies  given  by  the  will ;  and  I  charge 
my  real  estate  with  the  payment  of  such  legacies.  I  likewise  give  and 
bequeath  unto  Matthew  Westlake,  my  brother,  and  to  Simon  Westlake, 
jointly  and  severally  alike,  all  other  my  messuages,  tenements,  lands, 
goods,  and  chattels,  and  testamentary  estates  whatsoever,  and  I  ap* 
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point  them  executors  of  my  will."  It  appeared  in  evidence  that  the 
testator  had  three  brothers,  Thomas,  Richard,  and  Matthew,  each  of 
whom  had  a  son  of  the  name  of  Simon,  living  at  the  time  of  the  testa- 
tor*8  death.  The  defendant's  counsel  contended  that  that  established  a 
latent  ambiguity  in  the  will,  and  they  tendered  evidence  of  declarations 
of  the  testator  to  show  that  he  had  intended  to  bequeath  his  property 
to  the  defendant,  Simon  Westlake,  who  was  the  son  of  Richard  West- 
lake.  The  learned  judge  received  the  evidence.  The  jury,  howeyer, 
found  a  verdict  for  the  plaintiff.    And  now 

Moore  moved  for  a  new  trial,  on  the  ground  that  this  verdict  was 
against  the  evidence;   but 

Abbott,  0.  J.    It  is  unnecessary  to  consider  whether  this  verdict 
was  against  the  evidence ;  for  I  am  very  clearly  of  opinion  that  the 
declarations  of  the  testator  ought  not  to  have  l)een  received  in  evidence 
at  all.     It  is  perfectly  true,  that  a  latent  ambiguity  ma}'  be  raised  by 
the  proof  of  some  fact  not  to  be  collected  from  the  will  itself;  but  then 
the  fact  must  be  such  as,  when  proved,  will  raise  an  ambiguity  in  the 
will.    Now  the  fact  of  the  three  brothers  of  the  testator  having  each  a 
son  of  the  name  of  Simon  does  not  raise  any  ambiguity  upon  this  will. 
The  devise  upon  which  the  question  turns  forms  a  distinct  independent 
sentence,  and  is  in  these  words :  ^^  I  give,  devise,  and  bequeath  unto 
Matthew  Westlake,  my  brother,  and  unto  Simon  Westlake,  my  broth- 
er's son."    Now  it  seems  to  me  that,  in  point  of  legal  construction, 
when  the  testator  is  speaking  of  his  brother's  son,  he  must  be  taken  to 
speak  of  the  son  of  that  brother  who  was  then  particularly  in  his  mind. 
Matthew  Westlake  was  the  brother  then  in  the  mind  of  the  testator ; 
and,  consequentl}*,  Simon  Westlake,  his  son,  must  be  the  person  in- 
tended.    Admitting  it,  therefore,  to  be  the  fact  that  the  testator  had 
three  brothers,  each  of  whom  had  a  son  of  the  name  of  Simon,  I  cannot 
entertain  the  least  doubt  that  he  intended  by  this  devise  to  give  the 
property  to  Simon  the  son  of  Matthew  Westlake.    If  that  be  so,  there 
was  no  ambiguity  in  the  will ;  and,  therefore,  the  evidence  ought  not 
to  have  been  received.     I  am,  therefore,  of  opinion  that  there  is  no 
ground  for  a  new  trial  Bute  r^u^ed} 


Doe  d.  Morgan  v.  Morgaw,  1  Cr.  A  M.  235  (1882).  Ejectment  to 
recover  possession  of  a  house  and  garden  in  the  village  of  Mothvej*,  in 
the  county  of  Carmarthen.  On  the  4th  of  February,  1816,  Evan  Morgan, 
of  the  parish  of  Mothvey,  being  seised  in  fee  simple  of  several  houses 
and  gardens  in  the  parish  of  Mothve}',  made  his  will,  containing  the  fol- 
lowing devise :  "  I  give  unto  my  dear  wife,  Elinor  Morgan,  the  part  of 

^  Jarman,  Wills,  i.,  *404,  adds,  after  stating  this  case :  "  And  the  resnlt  would 
doubtless  be  the  same  where  the  eTidence  of  surrounding  circumstances  disclosed 
reasons  for  the  testator  preferring  one  person  to  another  of  the  same  name  ;  for  there 
is  properly  no  ambiguity  until  all  the  facts  of  the  case  haye  been  given  in  evidence  and 
found  insufficient  for  a  definite  decision."    See  Prel.  Treat  Evid.  455,  456.  —  En. 
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my  house  and  the  part  of  my  garden  where  Morgan  David  Moi^an  and 
Elizabeth  Walter  dwelleth,  unto  her  during  her  natural  life ;  and  after 
her  decease  to  my  nephew,  Morgan  Morgan,  and  his  right  heirs.  Also 
I  give  and  bequeath  unto  my  nephew,  Morgan  Morgan,  of  the  village 
of  Mothve}',  the  part  where  I  dwell,  and  likewise  the  part  of  my  garden 
which  I  do  now  occnp}^  to  him  and  his  right  heirs,  after  mj'  decease. 
Also  the  house  in  mj'  yard,  I  give  to  the  above  said  Morgan  Morgan 
after  my  decease.  Also  I  order  the  above  Morgan  Morgan  to  pa}'  unto 
my  sister,  Gwen  Price,  of  the  parish  of  Cilycwm,  the  sum  of  £2  a-year 
and  every  year,  for  the  term  of  five  years,  from  the  above  said  houses ; 
and  in  default  of  payment,  that  she  is  authorized  to  levy  and  distress 
for  the  same,  ever}'  half  year,  on  what  I  bequeathed  to  the  fiaid  Morgan 
Morgan  after  m}^  decease.  Also  I  give  my  nephew,  Benjamin  Morgan, 
that  part  of  my  house  and  garden  where  he  dwells,  unto  him  and  his 
right  heirs,  after  my  decease." 

Soon  after  the  execution  of  this  will,  the  testator,  Evan  Morgan, 
died,  leaving  Morgan  Morgan  (the  eldest  son  of  his  onl}-  brother, 
Benjamin  Morgan,  deceased,  who  resided  in  the  village  of  Mothvey, 
and  who  was  his  heir-at-law)  and  Morgan  Morgan,  the  lessor  of  the 
plaintiff  (who  was  a  son  of  a  sister  of  the  testator's,  and  who  lived 
near  Merthyr  Tydfil,  in  Glamorganshire),  and  Benjamin  Morgan,  a 
brother  of  the  latter  Morgan  Morgan,  his  only  three  nephews,  him 
surviving. 

On  the  testator's  death,  his  widow,  Elinor  Morgan,  took  possession 
of  the  house  and  garden  devised  to  her  for  life,  and  Morgan  Morgan, 
the  nephew,  who  lived  at  Mothvey,  took  possession  of  the  remainder  of 
the  testator's  property  devised  by  his  will,  except  the  portion  of  it 
devised  to  Benjamin. 

This  Morgan  Morgan  died  in  1831,  without  issue,  having  made  a 
will  devising  all  his  property  to  his  wife,  Mary  Morgan,  the  defendant ; 
and,  on  his  death,  the  defendant  became  possessed  of  all  the  premises 
devised  bj'  his  will ;  and  which,  with  the  exception  of  the  premises  de- 
vised by  Evan  Morgan  to  Benjamin,  and  the  house  and  garden  devised 
to  his  widow,  Elinor,  and  then  in  her  possession,  were  the  whole  sub- 
ject-matter of  Evan  Moi^an's  will.  The  said  Elinor  Morgan  after- 
wards died ;  and,  on  her  death,  the  defendant  entered  into  possession 
of  the  house  and  garden  held  by  the  said  Elinor  Morgan. 

This  ejectment  was  now  brought  by  the  lessor  of  the  plaintiff,  Mor- 
gan Morgan,  being,  as  before  mentioned,  a  nephew  of  the  testator,  Evan 
Moi*gan,  to  recover  the  premises  first  mentioned  in  his  will. 

On  the  trial  of  the  cause  before  Aldebson,  J.,  at  the  last  assizes  for 
the  county  of  Carmarthen,  evidence  of  the  state  of  the  family  of  the 
original  testator,  Evan  Morgan,  and  of  the  existence  of  his  two 
nephews,  named  Morgan  Morgan,  having  been  elicited,  it  was  insisted, 
on  the  part  of  the  defendant,  that  a  latent  ambiguity  was  raised  ;  and 
that,  consequently,  parol  evidence  was  admissible  to  explain  it  The 
learned  Judge  was  of  this  opinion ;  and,  evidence  of  Evan  Morgan*8 
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declarations,  contemporaneons  with  the  will,  having  been  received,  a 
verdict  passed  for  the  defendant. 

John  Evans  now  moved  for  a  new  trial,  on  the  ground  of  the  inad- 
missibility of  such  evidence.  He  urged,  that,  as  the  second  devise  in 
the  will  was  to  a  Morgan  Morgan,  therein  described  as  ^'  of  the  vil- 
lage of  Mothvey,"  whereas,  the  devise  in  qnestion  was  to  "  Morgan 
Morgan,"  simplicUer^  the  will,  on  the  face  of  it,  carried  the  respective 
premises  to  different  parties.  There  were,  therefore,  distinct  objects 
of  the  testator's  bounty,  satisfying  the  teims  of  the  will ;  and,  that 
being  so,  there  was  no  necessity  for  extrinsic  evidence ;  and  therefore 
parol  evidence  ought  not  to  have  been  received.  Doe  v.  WesUcJce^ 
4  B.  &  A.  57,  is  in  point. 

The  court  took  time  to  consider;  and,  after  conferring  with  the 
learned  Judge  who  tried  the  cause,  Refused  the  rtde.^ 


DOE  d.  GEORGE  GORD  v.   NEEDS. 

Exchequer.    1836. 
[Jteported  2  M.  ik  W.  129.] 

Ejbotmeht  for  a  house  and  garden,  in  the  parish  of  Burlesoombe,  in 
the  county  of  Devon,  tried  before  Littledale,  J.,  at  the  last  Spring 
Assizes  for  that  county.  The  lessor  of  the  plaintiff  claimed  under  the 
will  of  John  Spark,  who  died  seised  in  fee  of  the  premises  in  question, 
and  others  in  the  same  parish.  The  will  was  dated  the  21st  of  March, 
1807,  and  devised  as  follows :  — 

.  •  •  Also  I  give  and  bequeath  unto  John  Gord  the  dwelling-house, 
called  the  Middle  House,  and  part  of  the  orchard,  together  with  the 

1  Compare  Douglas  v.  Fellows,  Kav,  114  (1853) ;  Webber  v.  Corbett,  L.  R.  16  Eq. 
615  (1873) ;  Phelan  v.  Slattery,  19  L.'  R.  Irish,  177  (1887).  In  the  last  case,  a  devise 
**  to  my  nephew,'*  where  there  were  several  nephews,  was  allowed  to  cany  the  property 
to  one  of  them,  Thomas  Dee,  (1)  on  evidence  of  merely  explanatory  facts,  which  the 
Vice-Chancellor  declared  to  be  sufficient  by  itself;  and  (2)  on  the  testator's  direct 
statements  of  intention,  furnished  by  the  solicitor  who  drew  the  will.  "This 
evidence,"  it  was  held,  "is  admissible  here,  as  the  case  is  one  where  the  extrinsic 
evidence  has  shown  that  the  description  in  the  will  is  alike  applicable,  with  legal 
certainty,  to  not'  only  Thomas  Dee,  but  to  one  or  more  other  nephews/'  And  snch 
seems  to  be  the  opinion  of  Jannan  (Wills,  i.,  *405),  "though,"  he  says,  "it  has 
never  been  distinctly  decided.** 

But  cojUra,  Lord  Russell  in  In  re  Stephenson,  [1897]  1  Ch.  75  (Court  of  Appeal), 
where  a  gift  to  "the  children  of  the  deceased  son  (named  Bamber)  of  my  father's 
sister,  share  and  share  alike,"  where  there  were  three  deceased  sons  of  his  father^s 
sister,  named  Bamber,  —  was  held  void  for  uncertainty.  And  so  Strode  v.  Russell, 
tupra,  1025  ;  Hawkins,  cited  in  Prel.  Treat.  Et.  608-604;  0.  W.  Holmes  in  12  Hair. 
L.  Rev.  418-419,  and  infra,  1052  n. 

See  Stamphill  v.  Bullen,  20  So.  Rep.  928  (Ala.  1899),  where  the  court  (Dowdell,  J.) 
seems  to  allow  direct  statements  of  intention  to  show  the  meaning  of  the  phrase  "  bank 
of  said  mill  race,'*  on  the  ground  that  there  were  two  banks,  "one  which  immediately 
formed  the  race,  and  the  one  which  was  thrown  up  to  prevent  an  overflow  of  water 
from  the  race."  —  £d. 
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garden  thereto  belonging,  to  hold  to  him  daring  his  nataral  life,  and 
after  his  decease  to  his  wife,  Mary  Gord,  and  after  their  decease  to 
John  Gord,  the  son  of  George  Gord,  and  his  assigns.  Also  I  give  and 
bequeath  unto  John  Gord  and  Jane  Needs  the  aforesaid  close  of  land, 
called  Moor's  Crofb,  to  hold  to  them  during  their  natural  lives  as  ten- 
ants in  common,  and  not  as  Joint  tenants,  and  after  their  decease  to 
George  Gord,  the  son  of  George  Gord  and  to  his  heirs.  Also  I  give 
and  bequeath  unto  Jane  Needs  the  dwelling-house  wherein  I  now  reside, 
together  with  the  pound-house,  garden,  and  other  appurtenances  there- 
unto belonging,  to  hold  to  her  during  her  natural  life ;  and  after  her 
decease  to  her  daughter,  Ann  Needs,  and  her  assigns.  Also  I  give 
and  bequeath  unto  Ann  Needs,  until  the  decease  of  George  Needs  and 
Jane  Needs,  the  lower  house  and  garden ;  and  after  their  decease  to 
George  Gord,  the  son  of  Gord,  and  his  assigns.  Also  I  give  and  bequeath 
unto  George  Gord,  the  son  of  John  Gord,  the  sum  of  ten  pounds,  and 
to  Jane  and  Elizabeth,  the  two  daughters  of  the  said  John  Gord,  the 
sum  of  five  pounds  each.  Also  I  give  and  bequeath  unto  Mary  Gord, 
the  daughter  of  George  Gord,  the  sum  of  five  pounds,  and  to  George 
Gord  the  son  of  the  said  Geoi^e  Gord,  the  sum  of  ten  pounds,  and  to 
John  Gord,  one  other  son  of  the  said  George  Gord,  the  sum  of  twenty 
pounds.  Also  I  give  and  bequeath  unto  George  Needs,  the  son  of 
George  Needs,  the  sum  of  ten  pounds.  All  which  said  legacies  to  each 
of  them  given  I  order,  will,  and  direct,  shall  be  paid  them  respectively 
by  my  trustees,  or  survivors  or  survivor  of  them,  when  they  come  to 
the  age  of  twenty-one  3'ears ;  and  if  either  of  the  children  of  John  Gord, 
George  Gord,  or  George  Needs,  happen  to  die  before  the  l^;acies  herein 
and  hereby  to  them  given,  the  share  of  he,  she,  or  thej*  so  dying  shall 
remain  in  the  surviving  brothers  and  sisters,  share  and  part  alike.  .  .  • 

The  testator  died  in  January,  1812,  without  having  revoked  or  altered 
his  will.  .  .  .  The  lessor  of  the  plaintiff,  who  was  the  George  Gord, 
the  son  of  George  Gord,  mentioned  in  the  will,  claimed  the  premises  in 
question  under  the  devise  to  ^'  George  Gord,  the  son  of  Gord,*'  and 
offered  evidence  of  declarations  by  the  testator,  showing  that  he,  the 
lessor  of  the  plaintiff,  was  the  intended  devisee  in  remainder  of  the 
^'  lower  house  and  garden."  It  was  contended  for  the  defendant  that 
this  evidence  was  not  admissible,  but  the  learned  judge  overruled  the 
objection.  ...    A  verdict  having  been  found  for  the  plaintiff, 

jBo/Z,  in  Easter  Term,  moved  pursuant  to  the  leave  reserved,  and 
obtained  a  rule  nisi  for  a  nonsuit  or  new  trial.  ...  In  Trinity  Term, 
cause  was  shown  by  Bompas,  Seijt.,  and  Moody  [against  the  rule]. 
BaUy  in  support  of  Uie  rule.  •  •  •  Cur.  adv,  vttlt. 

In  the  present  term  the  judgment  of  the  court  was  delivered  by 

Pakkb,  B.    In  this  case  which  was  heard  before  my  Brothers  Bol- 

LAND,  Aldbbsok,  Gurket,  and  myself,  a  rule  nisi  for  a  new  trial  was 

obtained  on  two  grounds.  .  .  .  The  only  point  therefore  remaining  to 

be  considered  is  whether  evidence  was  properly  admitted  of  the  de- 
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Tisor's  dedaratioDB  to  show  what  person  he  meant  to  designate  by  the 
description  of  ^*  George  Gord,  the  son  of  Gord."  And  we  are  of 
opinion  that  such  evidence  was  properly  admitted. 

If,  upon  the  face  of  the  devise,  it  had  been  uncertain  whether  the 
devisor  had  selected  a  particular  object  of  his  bounty,  no  evidence 
would  have  been  admissible  to  prove  that  he  intended  a  gift  to  a  cer- 
tain individual:  such  would  have  been  a  case  of  ambiguitas pcUens^ 
witbin  the  meaning  of  Lord  Bacon's  rule  (Maxims,  25),  which  ambiguity 
could  not  be  holpen  by  averment ;  for  to  allow  such  evidence  would  be» 
with  respect  to  tbat  subject,  to  cause  a  parol  will  to  operate  as  a  writ- 
ten one ;  or,  adopting  the  language  of  Lord  Bacon,  ^^  to  make  tbat 
pass  without  writing,  which  the  law  appointeth  shall  not  pass  but  by 
writing."  But  here,  on  the  face  of  the  devise,  no  such  doubt  arises. 
There  is  no  blank  before  tbe  name  of  Gord  the  father,  which  might 
have  occasioned  a  doubt  whether  the  devisor  had  finally  fixed  on  any 
cei*tain  person  in  his  mind.  The  devisor  has  clearly  selected  a  particu- 
lar individual  as  the  devisee. 

Let  us  then  consider,  what  would  have  been  the  case,  if  there  bad 
been  no  mention  in  the  will  of  any  other  George  Gord  the  son  of  a 
Gord :  on  that  supposition  there  is  no  doubt,  upon  the  authorities,  but 
that  evidence  of  the  devisor's  intention  as  proved  by  his  declarations, 
would  have  been  admissible.  Upon  the  proof  of  extrinsic  facts,  which 
is  always  allowed  in  order  to  enable  the  court  to  place  itself  in  the 
situation  of  the  devisor,  and  to  construe  his  will,  it  would  have  ap- 
peared that  there  were  at  the  date  of  the  will  two  persons,  to  each  of 
whom  the  description  would  be  equally  applicable.  This  dearl}*  re- 
sembles the  case  put  by  Lord  Bacon  of  a  latent  ambiguitj',  as  where 
one  grants  his  manor  of  S.  to  J.  F.  and  bis  heirs,  and  the  truth  is  that 
he  has  the  manors  both  of  North  S.  and  South  S.,  in  which  case  Lord 
Bacon  saj's,  **  it  shall  be  holpen  by  averment,  whether  of  them  was  that 
which  the  party  intended  to  pass.''  The  case  is  also  exactly  like  that 
mentioned  by  Lord  Coke  in  AUham*t  Case,  8  Rep.  155  a :  '^  If  A.  levies 
a  fine  to  William  his  son,  and  A.  has  two  sons  named  William,  the  aver- 
ment tliat  it  was  his  intent  to  levy  the  fine  to  the  3*ounger  is  good,  and 
stands  well  with  the  words  of  the  fine.'*  Another  case  is  put  in  Caun- 
den  v.  Clarke,  Hob.  82,  which  is  in  point,  — ^^  if  one  devise  to  his  son 
John,  where  he  has  two  sons  of  that  name :  "  and  the  same  rule  was 
acted  upon  in  the  recent  case  of  Doe  v.  Morgan^  1  C.  &  M.  235.  Tbe 
characteristic  of  all  these  cases  is,  that  the  words  of  the  will  do  describe 
the  object  or  subject  intended  ;  and  the  evidence  of  the  declarations  of 
the  testator  has  not  the  effect  of  varying  the  instrument  in  any  way 
whatever :  it  only  enables  the  court  to  reject  one  of  the  subjects,  or 
objects,  to  which  the  description  in  the  will  applies;  and  to  deter- 
mine which  of  the  two  the  devisor  understood  to  be  signified  by  tlie 
description  which  he  used  in  the  will.  This  subject  has  been  most 
ably  discussed  by  Mr.  Wigram,  in  his  excellent  treatise  on  the  mles  of 
law  respecting  the  admission  of  extrinsic  evidence  in  the  interpretation 
of  wills. 
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There  would  then  have  been  no  doubt  whatever  of  the  admissibility 
of  evidence  of  the  devisor's  intention,  if  the  devise  to  ^*  George,  the 
son  of  Gord,"  had  stood  alone,  and  no  mention  had  been  made  in  the 
will  of  George  the  son  of  John  Gord,  and  George  the  son  of  George 
Gord.  But  does  the  circumstance  that  there  are  two  persons  named  in 
the  will,  each  answering  the  description  of  ^'  George,  the  son  of  Gord," 
prevent  the  application  of  this  rule?  We  are  of  opinion  that  it  does 
not  In  truth,  the  mention  of  persons  b}'  those  descriptions  in  other 
parts  of  the  will  has  no  moi*e  effect,  for  this  pur[K>se,  than  proof  by 
extrinsic  evidence  of  the  existence  of  such  persons,  and  that  thej'  were 
known  to  the  devisor,  would  have  had :  it  shows  tliat  there  were  two 
persons,  to  either  of  whom  the  description  in  question  would  be  appli- 
cable, and  that  such  two  persons  were  both  known :  and  the  present 
case  really  amounts  to  no  more  than  this,  that  the  peraon  to  wliom  the 
imperfect  description  appears  on  the  parol  evidence  to  apply,  is  de- 
scribed in  other  parts  of  the  same  will  by  a  more  full  and  perfect 
description,  which  excludes  any  other  object  than  himself.  Still  he  is 
pointed  out  in  the  devise  itself  by  a  description,  which,  so  far  as  it 
goes,  is  perfectly  coiTect.  In  the  case  of  I>0€  v.  Morgan,  above  re- 
ferred to,  precisely  the  same  circumstance  occurred. 

We  are  therefore  of  opinion  that  the  lessor  of  the  plaintiff  is  entitled 
to  recover ;  and  the  rule  must  be  discharged.  Hule  discharged^ 
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Exchequer.    1839. 

[ReporUd  bM^f-  W,  363.]      * 

Ejectment  for  lands  in  the  county  of  Devon.  At  the  trial  before 
Bosanquet,  J.,  at  the  Devonshire  Spring  Assizes,  1838,  it  appeared  that 
the  lessor  of  the  plaintiff  claimed  the  premises  in  dispute  under  the  will 
of  Simon  Hiscocks,  the  grandfather  of  both  the  lessor  of  the  plaintiff 
and  the  defendant^  dated  7th  of  July,  1822,  whereby  the  testator  de- 

*  In  Meyers  v.  Maverick,  28  S.  W.  Rep.  716  (Civ.  App.  Texas,  1894),  the  court 
(Fly,  J.)  said ;  "  Taking  up  the  second  objection  first,  we  are  still  of  the  opinion  that 
the  ambiguity  was  a  latent  one,  as  we  have  heretofore  held  ;  but,  let  it  be  latent  or 
patent,  testimony  waa  admissible  to  explain  it.  Under  the  more  enlightened  modern 
view,  there  is  no  real  difference  in  the  rules  applicable  to  patent  and  latent  ambi- 
guities, and  there  is  no  reason  why  the  terms  should  be  perpetuated  in  legal  lan- 
guage. Wig.  £v.  80,  203 ;  1  Jarm.  Wills,  p.  745.  In  the  May  and  June  (1894) 
number  of  the  American  Law  Review  is  found  an  excellent  article  by  Professor  Charles 
A.  Graves,  of  Washington- Lee  University  [since  1899,  of  the  law  school  of  the  Univer- 
sity of  Virginia],  read  before  the  Yirginla  State  Bar  Association,  which  embodies  the 
reasonable  modem  idea  in  connection  with  extrinsic  evidence  as  applied  to  written 
instruments.  In  this  article  the  rule  is  clearly  enunciated  that  there  is  no  distinction 
permitted  between  latent  and  patent  ambiguities,  in  the  admission  of  extrinsic  evi- 
dence to  explain  the  ambiguity."    Suprct,  923  n.  — Ed. 
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vised  the  premiBes  in  question  to  his  son  John  Hiscocks,  to  hold  the 
same  unto  him  his  said  son,  John  Hiscocks^  and  his  assigns,  for  and 
daring  the  term  of  his  natural  life ;  and  immediatel}'  on  the  decease  of 
the  said  John  Hisoocks,  the  testator  gave  and  devised  all  and  singular 
the  said  last  described  hereditaments  and  premises  unto  his  grandson 
John  Hiscocks,  eldest  son  of  the  said  John  Uisoocks,  and  his  assigns, 
for  and  during  the  term  of  his  natural  life ;  and  immediately  on  his  de- 
cease, the  testator  gave  and  devised  the  same  hei*editaments  and  prem- 
ises unto  the  first  son  of  the  body  of  his  said  grandson  John  Hiscocks, 
and  the  heirs  male  of  his  bodj'  lawfully  issuing ;  with  remainders  over. 
At  the  time  of  making  the  will,  John  Hiscocks,  the  son  of  the  testator, 
had  issue,  by  a  first  marriage,  Simon  Hiscocks,  the  lessor  of  the  plain- 
tiff ;  and  by  a  second  marriage,  John  Hiscocks  the  defendant,  and  sev- 
eral other  younger  children,  son  and  daughters.  It  appeared  also,  that 
the  estate  had  come  to  the  testator  from  the  father  of  John  Hiscocks', 
the  son's,  second  wife.  Under  these  circumstances,  neither  of  the  par- 
ties in  the  cause  answeiing  fully  the  description  given  in  the  will  (inas- 
much as  the  lessor  of  the  plaintiff,  though  the  eldest  son  of  John 
Hiscocks  the  elder,  bore  the  name  of  Simon,  not  John,  whereas  the 
defendant,  though  his  name  was  John,  was  only  his  father's  eldest  son 
by  a  second  marriage),  the  plaintifTs  counsel  proposed  to  give  in  evi- 
dence the  instructions  given  by  the  testator  for  his  will,  and  also  decla- 
rations made  by  him  after  its  execution,  to  show  that  the  lessor  of  the 
plaintiff  was  really  the  person  in  bis  contemplation  as  the  object  of  his 
bounty,  at  the  time  of  making  the  will.  This  evidence  was  objected  to 
by  the  defendant's  counsel,  but  received  by  the  learned  judge,  leave 
being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit,  if  the 
court  should  think  it  inadmissible ;  and  evidence  of  this  nature  having 
been  adduced  on  both  sides,  the  jury  found  a  verdict  for  the  plaintiff. 

In  the  following  term,  Erie  obtained  a  rule  nisi  for  a  nonsuit  or  a 
new  trial,  on  the  ground  that  this  evidence  was  improperly  received ; 
against  which,  in  last  Michaelmas  Term, 

Crowder  and  Bere  showed  cause,  and  contended  that  this  was  a  case 
of  latent  ambiguity,  which  did  not  arise  until  the  state  of  the  family 
was  proved,  and  it  appeared  that  the  testator  had  made  a  mistake  in 
the  name  of  the  intended  devisee ;  and  the  case  therefore  fell  within 
the  estalifished  principle,  that  a  latent  arobiguit}^  where  no  uncertainty 
appeared  on  the  face  of  the  will  itself,  might  be  holpen  by  extrinsic 
evidence.  .  •  . 

JSrle  and  Butt,  contra,  argued  —  first,  that  as  soon  as  evidence  of  the 
state  of  the  family  had  been  given,  all  the  words  of  the  devise  were 
capable  of  an  application,  which  the  judge  ought  then  to  have  made 
without  receiving  further  parol  evidence ;  viz.,  by  construing  the  words 
'*  eldest  son  of  the  said  John  Hiscocks"  to  mean  the  eldest  son  by  the 
second  venter.  •  •  • 

Secondl}',  that  the  evidence  of  the  testator's  intention  was  not  admis- 
sible in  this  case,  because  it  went  to  show  an  intention  contradictory  of 
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one  which  was  plainly  expressed  in  the  will,  and  was  capable  of  an  ap« 
plication ;  or,  if  not  applicable  by  inquiry  Into  the  surrounding  circum- 
stances, that  the  devise  was  altogether  void.  .  .  •  Thirdly,  that  at  all 
events  the  declarations  of  the  testator,  being  made  subsequently  to  the 
will,  could  not  be  received.  .  .  .  Cur.  adv.  vult. 

The  judgment  of  the  court  was  now  delivered  by 

Lord  Abikger,  C.  B.  This  was  an  action  of  ejectment,  brought  on 
the  demise  of  Simon  Hiscocks  against  John  Hiscocks.  The  question 
turned  on  the  words  of  a  devise  in  the  will  of  Simon  Hiscocks,  the 
grandfather  of  the  lessor  of  the  plaintiff  and  of  the  defendant.  By  his 
will,  Simon  Hiscocks,  after  devising,  estates  to  his  son  Simon  for  life, 
and  f^om  and  after  his  death  to  his  grandson  Henry  Hiscocks  in  tail 
male,  and  making,  as  to  certain  other  estates,  an  exactly  similar  provi- 
sion in  favor  of  his  son  John  for  life ;  then,  after 'his  death,  the  testator 
devises  those  estates  to  ^^  my  grandson  John  Hiscocks,  eldest  son  of 
the  said  John  Hiscocks."  It  is  on  this  devise  that  the  question  wholly 
turns. 

In  fact,  John  Hiscocks  the  father  had  been  twice  married ;  by  his 
first  wife  he  had  Simon,  the  lessor  of  the  plaintiff,  his  eldest  son ;  the 
eldest  son  of  the  second  marriage  was  John  Hiscocks  the  defendant. 
The  devise,  therefore,  does  not,  both  by  name  and  description,  apply 
to  either  the  lessor  of  the  plaintiff,  who  is  the  eldest  son,  but  whose 
name  is  Simon,  nor  to  the  defendant,  who,  though  his  name  is  John,  is 
not  the  eldest  son.  .  .  .  And  after  fully  considering  the  question, 
which  was  very  well  argued  on  both  sides,  we  think  that  there  ought 
to  be  a  new  trial. 

It  must  be  admitted  that  it  is  not  possible  altogether  to  reconcile  the 
different  cases  that  have  been  decided  on  this  subject ;  which  makes  it 
the  more  expedient  to  investigate  the  principles  upon  which  anj-  evi- 
dence to  explain  the  will  of  a  testator  ought  to  be  received.  The  object 
in  all  cases  is  to  discover  the  intention  of  the  testator.  The  first  and 
most  obvious  mode  of  doing  this  is  to  read  his  will  as  he  has  written  it, 
and  collect  his  intention  from  his  words.  But  as  his  words  refer  to 
facts  and  circumstances  respecting  his  property  and  his  familj',  and 
others  wliom  he  names  or  describes  in  his  will,  it  is  evident  that  the 
meaning  and  application  of  his  words  cannot  be  ascertained  without 
evidence  of  all  those  facts  and  circumstances.  To  understand  the 
meaning  of  any  writer,  we  must  first  be  apprised  of  the  persons  and 
circumstances  that  are  the  subjects  of  his  allusions  or  statements ;  and 
if  these  are  not  fullv  disclosed  in  his  work,  we  must  look  for  illustration 
to  the  history  of  the  times  in  which  he  wrote,  and  to  the  works  of  con- 
temporaneous authors.  All  the  facts  and  circumstances,  therefore, 
respecting  persons  or  property,  to  which  the  will  relates,  are  undoubt- 
edl}'  legitimate,  and  often  necessary  evidence,  to  enable  us  to  under- 
stand the  meaning  and  application  of  his  words. 

Again,  — the  testator  may  have  habitually  Called  certain  persons  or 
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things  by  peculiar  names,  by  which  they  were  not  commonly  known. 
If  these  names  should  occur  in  his  will,  they  could  only  be  explained 
and  construed  by  the  aid  of  evidence  to  show  the  sense  in  which  he 
used  them,  in  like  manner  as  if  his  wUl  were  written  in  c^'pher,  or  in  a 
foreign  language.  The  habits  of  the  testator  in  these  particulars  must 
be  receivable  as  evidence  to  explain  the  meaning  of  his  will. 

But  there  is  another  mode  of  obtaining  the  intention  of  the  testator, 
which  is  by  evidence  of  his  declarations,  of  the  instructions  given  for 
his  will,  and  other  circumstances  of  the  like  nature,  which  are  not 
adduced  for  explaining  the  woixls  or  meaning  of  the  will,  but  either  to 
supply  some  deficiency,  or  remove  some  obscurity,  or  to  give  some 
effect  to  expressions  that  are  unmeaning  or  ambiguous. 

Now,  there  is  but  one  case  in  which  it  appears  to  us  that  this  sort  of 
evidence  of  intention  can  properly  be  admitted,  and  that  is,  where  the 
meaning  of  the  testator's  words  is  neither  ambiguous  nor  obscure,  and 
where  the  devise  is  on  the  face  of  it  perfect  and  intelligible,  but»  from 
some  of  the  circumstances  admitted  in  proof,  an  ambiguity  arises  as  to 
which  of  the  two  or  more  things,  or  which  of  the  two  or  more  persons 
(each  answering  the  words  in  the  will),  the  testator  intended  to 
express. 

Thus,  if  a  testator  devise  his  manor  of  S.  to  A.  B.,  and  has  two 
manors,  of  North  S.  and  South  S.,  it  being  clear  he  means  to  devise  one 
only,  whereas  both  are  equall}'  denoted  by  the  words  he  has  used,  in 
that  case  there  is  what  Lord  Bacon  calls  ^^  an  equivocation/'  i.  e.,  the 
words  equally  apply  to  either  manor,  and  evidence  of  previous  inten- 
tion may  be  received  to  solve  this  latent  ambiguity ;  for  the  intention 
shows  what  he  meant  to  do ;  and  when  you  know  that,  3'ou  immedi- 
ately  perceive  that  he  has  done  it  b}'  the  general  words  he  has  used, 
which,  in  their  ordinary  sense,  may  properly  bear  that  construction. 

It  appears  to  us  that,  in  all  other  cases,  parol  evidence  of  what  was 
the  testator's  intention  ought  to  be  excluded,  upon  this  plain  ground, 
that  his  will  ought  to  be  made  in  writing ;  and  if  his  intention  cannot 
be  made  to  appear  by  the  writing,  explained  by  circumstances,  there 
is  no  will. 

It  must  be  owned,  however,  that  there  are  decided  cases  which  are 
not  to  be  reconciled  with  this  distinction  in  a  manner  altogether  satis- 
factory. Some  of  them,  indeed,  exhibit  but  an  apparent  inconsistency. 
Thus,' for  example,  in  the  cases  of  Doe  v.  Tfut/twaite,  3  B.  &  Aid.  632, 
and  Bradshaw  v.  Jiraclshaw,  the  onl}*  thing  decided  was,  that,  in  a 
case  like  the  present,  some  parol  evidence  was  admissible.  There, 
however,  it  was  not  decided  that  evidence  of  the  testator's  intention 
ought  to  be  received.  The  decisions,  when  duly  considered,  amount 
to  no  more  than  this,  that  where  the  words  of  the  devise,  in  their  pri- 
mary sense,  when  applied  to  the  circumstances  of  the  family  and  the 
property,  make  the  devise  insensible,  collateral  facts  ma}^  be  resorted 
to,  in  order  to  show  that  in  some  secondary  sense  of  the  words  —  and 
one  in  which  the  testator  meant  to  use  them  —  the  devise  maj*  have  a 
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fall  effect.  Thas,  again,  in  Cheyney^s  Case^  5  Rep.  68^  and  in  Coun^ 
den  y.  Clarke^  Hob.  32,  ^^the  averment  is  taken"  in  order  to  show 
which  of  two  persons,  both  equally  described  within  the  words  of  the 
will,  was  intended  by  the  testator  to  take  the  estate ;  and  the  late  cases 
of  Doe  d.  Morgan  v.  Morgan,  1  C.  &  M.  235,  and  Doe  d.  Oord  v. 
Needs,  2  M.  &  W.  129,  both  in  this  court,  are  to  the  same  effect  So, 
in  the  case  of  Jones  v.  Newman,  1  W.  Bl.  60,  according  to  the  view 
the  court  took  of  the  facts,  the  case  may  be  referred  to  the  same 
principles  as  the  former.  The  court  seem  to  have  thought  the  proof 
equivalent  only  to  proof  of  there  being  two  J.  C.'s,  strangers  to  each 
other,  and  then  the  decision  was  right,  it  being  a  mere  case  of  what 
Lord  Bacon  calls  equivocation. 

The  cases  of  Price  v.  Page^  4  Ves.  680,  8tiU  v.  Hoste,  6  Madd.  192, 
and  Careless  v.  Careless,  19  Ves.  604 ;  1  Meriv.  384,  do  not  materially 
vary  in  principle  from  those  last  cited.  They  differ,  indeed,  in  this,  that 
the  equivocal  description  is  not  entirely  accurate ;  but  they  agree  in  its 
being  (although  inaccurate)  equally  applicable  to  each  claimant ;  and 
they  all  concur  in  this,  that  the  inaccurate  part  of  the  description  is  either, 
as  in  Price  y.  Page,  4  Yes.  680,  a  mere  blank,  or,  as  in  the  other  two 
cases,  applicable  to  no  person  at  all.  These,  therefore,  may  fairly  be 
classed  also  as  cases  of  equivocation ;  and,  in  that  case,  evidence  of 
the  intention  of  the  test(^tor  seems  to  be  receivable.  But  there  are 
other  cases  not  so  easily  explained,  and  which  seem  at  variance  with 
the  true  principles  of  evidence.  In  Seltoood  v.  Mlldmag,  3  Ves.  Jr. 
306,  evidence  of  instructions  for  the  will  was  received.  That  case  was 
doubted  in  Miller  v.  Travers,  8  Bing.  244 ;  I  M,  &  Scott,  342 ;  but 
perhaps,  having  been  put  by  the  Master  of  the  Rolls  as  one  analogous 
to  that  of  the  devise  of  all  a  testator's  freehold  houses  in  a  given  place, 
where  the  testator  had  only  leasehold  houses,  it  may,  as  suggested  by 
Lord  Chief  Justice  Tindal  in  MiUer  y.  Travers,  8  Bing.  244 ;  1  M.  & 
Scott,  342,  be  considered  as  being  only  a  wrong  application  to  the  facts 
of  a  correct  principle  of  law.  Again,  in  Hampshire  v.  Peirce,  2  Ves. 
Sen.  216,  Sir  John  Strange  admitted  declarations  of  the  intentions  of 
the  testatrix  to  be  given  in  evidence  to  show  that  by  the  words,  '^  the 
four  children  of  my  niece  Bamficld,"  she  meant  the  four  children  by 
the  second  marriage.  It  may  well  be  doubted  whether  this  was  right, 
but  the  decision  on  the  whole  case  was  undoubtedly  correct ;  for  the 
circumstances  of  the  family,  and  their  ages,  which  no  doubt  were  ad- 
missible, were  quite  sufficient  to  have  sustained  the  judgment  without 
the  questionable  evidence.  And  it  may  be  further  observed,  that  the 
principle  with  which  Sir  J.  Strange  is  said  to  have  commenced  his 
judgment  is  stated  in  terms  much  too  large,  and  is  so  far  inconsistent 
with  later  authorities.  Beaumont  y.  PeU,  2  P.  Wms.  141,  though 
somewhat  doubtful,  can  be  reconciled  with  true  principles,  upon  this 
ground,  that  there  was  no  such  person  as  Catherine  Eamley,  and  that 
the  testator  was  accustomed  to  address  Gertrude  Tardley  by  the  name 
of  Gatty.    This^  and  other  circumstances  of  the  like  nature,  which  were 
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clearly  admissible,  may  perhaps  be  considered  to  warrant  that  decision ; 
but  there  the  evidence  of  the  testator's  declarations  as  to  his  intention 
of  providing  for  Gertrude  Yardley  was  also  received;  and  the  same 
evidence  was  received  at  Nisi  Prius  in  T/iomas  v.  Thomas^  6  T.  B. 
671,  and  approved  on  a  motion  for  a  new  trial,  by  the  dicta  of  Lord 
Kenj'on  and  Mr.  Justice  Lawrence.  But  these  cases  seem  to  as  at 
variance  with  the  decision  in  MiUer  v.  Travera^  8  Bing.  244 ;  I  M.  & 
Scott,  342,  which  is  a  decision  entitled  to  great  weight.  If  evidence 
of  intention  could  be  allowed  for  the  purpose  of  showing  that  by 
Catherine  Earnley  and  Mary  Thomas,  the  respective  testators  meant 
Gertrude  Yardley  and  Elinor  Evans,  it  might  surely  equallj'  be  ad- 
duced to  prove  that,  by  the  county  of  Limerick  a  testator  meant  the 
county  of  Clare.  Yet  this  was  rejected,  and  we  think  rightlj*.  We 
nre  prepared  on  this  point  (the  point  in  judgment  in  the  case  of 
Miller  V.  Travers^  8  Bing.  244 ;  1  M.  &  Scott,  342)  to  adhere  to  the 
authority  of  that  case.  Upon  the  whole,  then,  we  are  of  opinion,  that 
in  this  case  there  must  be  a  new  trial. 

Where  the  description  is  partly  true  as  to  both  claimants,  and  no 
case  of  equivocation  arises,  what  is  to  be  done  is  to  determine  whether 
the  description  means  the  lessor  of  the  plaintiff  or  the  defendant  The 
description,  in  fact,  applies  partially  to  each,  and  it  is  not  easy  to  see 
how  the  difficulty  can  be  solved.  If  it  were  res  Integra^  we  should  be 
much  disposed  to  hold  the  devise  void  for  uncertaint}* ;  but  the  cases 
of  Doe  V.  JliUhwaitey  3  B.  &  Aid.  632,  JBradshato  v.  Bradshaw^  and 
others,  are  authorities  against  this  conclusion.  If,  therefore,  by  look- 
ing at  the  surrounding  facts  to  be  found  by  the  jury,  the  court  can 
clearly  see,  with  the  knowledge  which  arises  from  those  facts  alone,  that 
the  testator  meant  either  the  lessor  of  the  plaintiff  or  the  defendant,  it 
may  so  decide,  and  diract  the  jury  accordingly ;  but  we  think  that,  for 
this  purpose,  they  cannot  receive  declarations  of  the  testator  of  what 
he  intended  to  do  in  making  his  will.  If  the  evidence  does  not  enable 
the  court  to  give  such  a  direction  to  the  jur}',  the  defendant  will 
indeed  for  the  present  succeed ;  but  the  claim  of  the  heir-at-law  will 
probably  prevail  ultimately,  on  the  ground  that  the  devise  is  void  for 
I  uncertaint}'.  Rule  absoltUefor  a  new  tricU.^ 

1  Compare  Hawkins  v.  Oarlaiid's  Admr.,  76  Va.  149. 

"  We  have  observed  that  direct  statements  of  intention  were  formerly  used  mnch 
*  more  freely  than  they  would  be  to-day.      If  the  Master    of  the  Rolls,   in  1760 

(Hampshire  i;.  Pierce,  supra,  [Prel.   Treat.  Evid.]   486),  might  think  it  possible, 
logically,   to  help  himself  out  of  an  ordinary  uncertainty  in  such  a  way  as  this, 
^  why  should  it  not  generally  be  so  used  in  any  like  case?    Well,   evidently,  it 

f  would  be  highly  dangerous  to  do  it,  even  for  a  court  of  equity,  and  merely  *  to 

.  inform  the  conscience  *  of  the  judge.    And  when  you  come  to  the  jury  of  a  common* 

I  law  court,  it  would  be  dangerous  in  the  extreme.    That  was  reason  enough  for 

I  restraining  the  use  of  such  evidence.      It  should,  however,  be  carefully  borne  in 

mind  that,  in  the  nature  of  things,  it  might  often  fairly  help  in  putting  a  oonatruo- 
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In  Allek  V,  Allen,  12  A.  &  E.  451  (1840),  the  opinion  of  the  conrt 
was  given  bj  Lord  Denhan,  C.  J.    The  devise  in  this  case  was  to 

tion  on  the  text.  It  was  not  a  denial  of  their  probative  quality  as  inere  handmaids  to 
the  text,  which  still  continued,  in  the  main,  and  with  greater  rigor,  to  keep  out  these 
extrinsic  declarations  of  intention.  This  was  carefully  indicated  by  Sir  John  Strange 
in  the  case  referred  to,  when,  after  applying  the  direct  evidence  of  intention,  he  comes 
back  and  rests  it  all  on  the  will  itself ;  *  so  that  taking  this  on  the  face  of  the  will .  .  • 
it  appears  clearly,*  etc.  In  the  same  way,  under  the  narrower  limitations  which  soon 
confined  direct  evidence  of  intention  in  aid  of  construction,  merely  to  cases  of  equivo- 
cation, the  judges  of  a  later  day  explained  this  single  use  of  it,  —  not  as  adding  to  the 
text  but  as  merely  evidential.  '  The  intention,'  said  Lord  Abinger,  for  the  Court  of 
Exchequer,  in  1889,  *  shows  what  he  meant  to  do,  and  when  you  know  that,  you 
immediately  perceive  that  he  has  done  it  by  the  general  words  he  has  used,  which,  in 
their  ordinary  sense,  may  properly  bear  that  construction.'  *The  evidence,'  said 
Baron  Parke,  in  1836  (Doe  d.  Gord  v.  Needs,  2  M.  &  W.  129),  .  .  .  *only  enables 
the  court  to  reject  one  of  the  subjects  or  objects  .  .  .  and  to  determine  which  of  the 
two  the  devisor  understood  to  be  signified  by  the  description.'  'Such  evidence/ 
said  the  same  judge,  in  18S3  (Richardson  v.  Watson,  4  B.  &  Ad.  787),  '  is  admissible 
to  show  (as  Mr.  Amos  properly  pointe<l  out)  not  what  the  testator  intended,  but  what 
he  understood  to  be  signified  by  the  words  he  used  in  the  will.'  Wigram  also  (Extr.  Ev. 
s.  152),  although  laboring  over  this  class  of  cases,  comes  out  at  the  same  point :  '  The 
principle,'  he  says, '  upon  which  they  proceed,  may,  perhaps,  be  explained ;  for  .  .  • 
although  the  words  do  not  ascertain  the  subject  intended,  they  do  describe  it.  The 
person  held  entitled  in  these  cases  has  answered  the  description  in  the  will.  The 
effect  of  the  evidence  has  only  been  to  confine  the  language  within  one  of  its  natural 
meanings.  The  court  has  merely  rejected  ;  and  the  intention  which  it  has  ascribed  to 
the  testator,  snfiicieDtly  expressed,  remains  in  the  will.  ...  Or,  perhaps,  the  more 
simple  explanation  is  that  the  evidence  only  determines  what  subject  was  known  to 
the  testator  by  the  name  or  other  description  he  used.' 

'*  All  this  may,  perhaps,  be  accepted  in  a  general  way,  namely,  so  far  as  it  means 
that  direct  statements  of  intention  may  really  be  used  as  mere  aids  to  interpretation,  -^ 
abeolutely  as  subordinate  and  auxiliary  to  the  text ;  not,  in  any  way,  as  being  given 
an  independent  operation,  but  only  as  contributing  to  illuminate  the  writing  and  give 
to  that  its  own  true  meaning  and  operation.  This,  as  Lord  Hardwicke  said  of  a 
similar  matter  (Goodinge  v.  Goodinge,  supra,  434), 'although  it  is  a  nice  distinction, 
yet  it  is  a  distinction  in  the  reason  of  the  thing.'  But,  regarded  as  furnishing  any 
solid  ground  of  reason  for  a  discrimination  between  this  class  of  cases  and  others  it 
is  wholly  unsatisfactory. 

"  The  true  reason  for  this  distinction  appears  to  be  an  historical  one.  An  an« 
cient  doctrine  of  pleading  and  substantive  law  relating  to  documents  containing  an 
'equivocation'  in  names,  referred  to  on  a  previous  page  {supra,  417.  [And  see 
p.  823  of  this  book]),  was  much  too  old  and  firmly  rooted  in  the  law  to  allow  of 
even  a  question  about  it,  —  the  doctrine  that  averments  were  open  in  such  cases,  de- 
fences to  the  regular  operation  of  the  document,  such  as  were  not  ordinarily  allowed. 
This  doctrine  permitted  (if  not  at  first,  yet  later,  and  as  it  had  come  to  be  adminis- 
tered in  the  sixteenth  century)  an  inquiry  into  the  real  meaning  of  the  writer  as 
extrinsically  ascertained.  Supra,  420-423.  And  when  interpretation  came  openly 
to  take  account  of  all  extrinsic  aids,  except  direct  statements  of  intention,  it  was 
then  inevitable  that  an  exception  to  this  exception  should  be  recognized  in  the 
case  of  '  equivocation  ; '  that  ancient,  continuous,  and  just  class  of  cases  could  not 
be  set  aside,  —  reason  or  no  reason.  This  historical  connection  of  the  cases  is  clearly 
traceable  in  our  books. 

That  might  seem  to  be  all,  in  the  way  of  explanation,  that  need  be  said  about 


«f 
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<*  John  Allen,  the  grandson  of  mj  Bald  brother  Thomas,  his  heirs  and 
assigns,  charged  nevertheless,  and  I  hereby  charge  the  same  with  the 

this  sort  of  case.  But  when  attempts  to  explain  it  are  made  such  as  those  above 
indicated,  it  is  well  to  test  them.  It  should  be  remembered  that  where  a  man's 
intention  is  available  his  contemporary  declaration  is  good  evidence  of  it.  Infra, 
444.  Hawkins  (2  Jurid.  Soc.  Papers,  298),  after  quoting  most  of  the  explanations 
above  given,  has  disposed  of  them  with  a  conclusive  answer.    He  had  been  pointing 

L  out  the  nature  of  the  process  of  interpretation  in  general,  and  added  that  this  ease 

of  equivocation  differs  in  no  essential  particular  from  any  other  case.     '  What  inter- 

f  pretation  really  does  in  such  a  case  is  to  give  to  the  words  that  meaning  which  the 

writer  intended  that  they  should  have,  ...  to  add  to  the  name  or  description  that 
additional  mark  or  sign,  whatever  it  be,  which  applies  to  the  person  or  thing  in- 
tended, and  to  that  person  or  thing  only  ;  the  description  is  thus  rendered  a  complete 
description,  and  the  words  as  interpreted  convey  a  meaning  which  in  and  by  them- 
selves thoy  are  insufficient  to  convey.  .  .  .  The  whole  of  this  reasoning  [referring 
to  what  is  quoted  above  from  Wigram  {supra,  441),  may  be  answered  in  Sir 
James  Wigram's  own  words:  "To  define  that  which  is  indefinite  is  to  make  a 
material  addition  to  the  will."  The  case  of  two  persons  or  places  bearing  the  same 
name  is  a  case  where  language  is  imperfect :  to  adapt  an  illustration  from  John  Stuart 
Mill,  a  name  is  like  the  chalk-mark  put  upon  the  door  in  the  story  of  "  The  Forty 
Thieves,"  which  Morgiana  rendered  useless  by  chalking  all  the  doors  in  the  street  in 
precisely  the  same  manner.  The  result  is  that  to  distinguish  any  one  door  from  the 
other,  an  additional  mark  of  some  sort  must  be  put  upon  it,  the  mark  originally'  used 
having  come  to  mean  either  and  neither  of  the  objects  marked,  any  one  considered  in 
itself,  bnt  none  as  distinguished  from  the  others.  It  is  not  true  to  say,  with  Lord 
Abinger,  that  wheu  you  know  what  the  writer  meant  to  do,  you  pereeive  that  he  has 
done  it :  on  the  contrary,  you  perceive  that  some  Morgiana,  as  it  were,  has  come  in  to 
defeat  his  intention,  and  has  succeeded  in  defeating  it,  unless  you  will  permit  some 
new  and  additional  mark  to  be  put  on,  which  will  effectually  distinguish  the  object  of 
the  writer's  intention  from  other  similarly  marked  objects,  the  existence  of  which  he 
was  unaware  of  or  had  forgotten.' 

"  In  point  of  mere  reason,  then,  it  may  be  said,  that,  after  allowing  for  the  operation 
of  rigid  technical  rules,  or  definitions,  which  leave  no  room  for  the  play  of  actual  or 

I  presumed  intention,  the  process  of  interpretation  may  and  should  take  account  of 

every  indication  of  the  writer's  actual  meaning,  not  excepting  his  direct  statements; 
and  that  this  is  not  inconsistent  with  the  rule  that  no  effect  is  to  be  given  to  what  is 
not  expressed  in  the  writing.    The  court  may  still  be  able  to  say,  and  must  rigidly 

i  hold  itself  to  saying,  with  Sir  John  Strange,  in  Hampshire  v.  Pierre  (tntpra,  435), 

that,  after  all  is  said  and  done,  it  finds  the  meaning  imputed  to  the  words,  on  the 
face  of  the  document  itself.  Always  it  must  be  recognized,  where  a  writing  is  re- 
quired, that  a  '  sufficient  expression '  is  a  condition  necessary  to  legal  validity.  2  Jurid. 
Soc.  Pap.  325.     'The  law  .  .  .  requires  a  sufficient,  not  a  perfect,  expression.'    Jh, 

I  302.     That  this  resort  to  actual  intention  might  on  principle  always  be  had  is  clear 

I        .  enough,  as  the  learned  writer  last  quoted  has  remarked,  from  the  use  in  our  own 

system  of  the  preamble  of  a  statute  in  interpreting  it,  from  our  own  established  rule 
in  the  case  of  *  equivocation,'  and  from  the  fact  that  in  the  Roman  law  there  was  no 
exclusion  of  the  writer's  actual  intention,  or  of  that  best  and  dlrectest  of  all  evidence 
of  it,  his  own  statement."  —  PreL  Treat,  Evid.  440-444. 

[The  historical  explanation  referred  to  above,  as  found  in  the  same  volnme,  417  Mf., 
is  as  follows  :] 

*'But  there  is  more  in  this  report  [Cheyney's  Case,  suprat,  825  and  1022].  It 
became  necessary  to  discriminate  that  exceptional  case  above  aUnded  to,  familiar  in  all 
systems  of  law.     For  centuries  there  had  arisen  certain  familiar  questions  of  ambiguity. 
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payment  of  the  sam  of  £100  to  each  and  every  the  brothers  and  sisters 
of  the  aforesaid  John  Allen,  to  whom  I  give  the  same  accordingly.*' 

In  matters  of  record,  in  specialties,  and  in  other  writings,  there  had  often  been  occasion 
to  deal  with  the  problem  of  a  name  or  description  equally  fitting  two  or  more  per- 
sons, places,  or  things.  The  wrong  man  having  the  right  name  was  often  in  trouble. 
He  had  been  arrested  and  brought  into  court  on  an  exigent  in  outlawry ;  or,  in  the 
case  of  a  fine  or  a  common  recovery,  he  had  had  his  land  claimed  by  another ;  or  he 
was  sued  on  a  bond  given  by  another ;  or  himself  claimed  a  devise  intended  for  an- 
other. These  situations  and  the  like  are  familiar  all  through  the  Year  Books. 
The  doctrine  has  already  been  mentioned,,  gupra,  407  n.,  that  although,  if  a  man 
were  to  levy  a  fine  on  my  lands  in  my  name,  I  should  lose  my  land,  yet  if  there  were 
two  of  my  name  '  I  can  show  that  I  am  not  the  person,  but  that  there  is  an- 
other.' Under  such  circumstances  one  of  the  persons  could  be  subtracted  from  the 
operation  of  the  fine,  because  this  still  left  it  operative  upon  another;  this  aver- 
ment could  'stand  with  the  words.'  Long  before  that,  the  civilians,  also,  like  the 
dramatists,  had  sharpened  their  wits  upon  complicated  imaginary  mischances  of  such 
personages.  For  example,  a  scholastic  question  was  put  forward  thus :  There  were 
two  brothers  of  the  same  name,  and  extraordinarily  like  each  other.  Each  begat  a 
boy,  so  like  his  cousin  that  neither  of  the  fathers  knew  them  apart ;  they  had  the 
same  name,  and  each  was  loved  and  treated  as  his  own  by  both  fathers.  By  and  by 
both  boys  went  to  Bologna  as  students  ;  one  died  there  ;  both  the  fathers  died ;  the 
surviving  boy  returned  home  and  laid  claim  to  the  inheritance  of  both  the  fathers,  as 
having  reckoned  each  of  them  to  be  his  own,  and  having  been  treated  by  each  as  his 
son.  The  question  was  whether  he  could  have  both  inheritances,  or  neither,  or  either 
one.  The  matter  is  discussed  at  length  all  ways,  and  finally  it  is  resolved  thus  :  As  a 
matter  of  strict  law  he  can  have  neither,  because  he  does  not  clearly  make  out  his 
claim.  But  on  equitable  grounds  he  shall  have  that  inheritance  which  seems  most 
likely  to  be  his.     Azo,  Quaationes,  ed.  Laudsberg  (Freiburg,  1888),  88-44,  II.  (a) 

"  The  established  doctrine  in  our  law,  in  this  class  of  cases,  was  that  the  intention 
should  govern.  Clearly,  only  one  person  or  thing  was  intended.  Either  one  was 
adequately  described  if  taken  alone,  but  neither  was  discriminated ;  an  infirmity  in 
the  written  expression  left  it  uncertain  which  was  meant  This  was  a  strait  from 
which  there  was  no  outlet ;  unless,  indeed,  you  looked  beyond  the  paper,  and  gave 
effect  to  extrinsic  matter  in  aid  of  construction.  So  far,  therefore,  as  men  dreamed 
of  interpreting  records  or  any  other  writings  without  using  extrinsic  matter  as  a  lamp 
to  read  them  by,  here  was  a  situation  that  forever  tended  to  undeceive  them.  (6)  "  — 
Prel.  TreeU.  Evid,  417-419. 

In  The  Theory  of  Legal  Interpretation,  12  Harv.  Law  Review,  417  (Feb.  1899),  Mr. 


{a)  Azo,  it  will  be  remembered,  was  a  famous  professor  of  law  at  Bologna,  at 
the  beginning  of  the  thirteenth  century,  and  the  source  of  much  that  is  found  in 
Bracton  ;  as  may  be  seen  in  Maitland,  Select  Passages  from  Bracton  and  Azo  ;  being 
vol.  viii.  of  the  Selden  Society  Publications. 

(h)  There  were  other  provocations  in  the  same  direction.  It  was  clearly  recognized 
in  slander,  whether  written  or  oral,  that  the  meaning  of  words  may  depend  upon  the 
circumstances  under  which  they  are  uttered.  In  1577  (the  Lord  CromweU's  case, 
4  Co.  Rep.  11  b,  "the  first  cause  which  the  author  of  this  book,  who  was  of  counsel 
with  the  defendant,  moved  in  the  King's  Bench  "),  the  court  is  reported  as  saying 
that  **  in  case  of  slander  by  words,  the  sense  of  the  words  ought  to  be  taken,  and  the 
sense  of  them  appears  by  the  cause  and  occasion  of  speaking  of  them.  .  .  .  The 
defendant's  counsel  have  done  well  to  show  the  special  matters  by  which  the  sense  of 
this  word  (sedition)  appears  upon  the  coherence  of  all  the  words."    And  Coke  goes  on 
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At  the  time  of  the  making  of  the  will  there  were  two  persons  of  the 
name  of  John  Allen,  each  being  a  grandson  of  the  testatrix's  brother. 

Justice  Holmes  (now  Chief  Justice  of  Massachusetts),  differing  somewhat  from  Hawking 
presents  interesting  suggestions  which  are  mainly  given  below.-  (Compare  1021  n.) : 
'*  How  is  it  when  you  admit  evidence  of  circumstances  and  read  the  document  in  the 
light  of  them  ?  Is  this  trying  to  discover  the  particular  intent  of  the  individual,  to  get 
into  his  mind  and  to  bend  what  he  said  to  what  he  wanted  ?  No  one  would  contend 
that  such  a  process  should  be  carried  very  far,  but,  as  it  seems  to  me,  we  do  not  take  a 
step  in  that  direction.  It  is  not  a  question  of  tact  in  drawing  a  line.  We  are  after  a 
different  thing.  What  happens  is  this.  Even  the  whole  document  is  found  to  have 
a  certain  play  in  the  joints  when  its  words  are  translated  into  things  by  parol  evidence, 
as  they  have  to  be.  It  does  not  disclose  one  meaning  conclusively  according  to  the 
laws  of  language.  Thereupon  we  ask,  not  what  this  man  meant,  but  what  those  words 
would  mean  in  the  mouth  of  a  normal  speaker  of  English,  using  them  in  the  circum- 
stsnces  in  which  they  were  used,  and  it  is  to  the  end  of  answering  this  last  question 
that  we  let  in  evidence  as  to  what  the  circumstances  were.  But  the  normal  speaker 
of  English  is  merely  a  special  variety,  a  literary  form,  so  to  speak,  of  our  old  friend 
the  prudent  man.  He  is  external  to  the  particular  writer,  and  a  reference  to  him  as 
the  criterion  is  simply  another  instance  of  the  ejitemality  of  the  law. 

**  But  then  it  is  said,  and  this  is  thought  to  be  the  crux.  In  the  case  of  a  gift  of 
Blackacre  to  John  Smith,  when  the  donor  owned  two  Blackacres  and  the  directory 
reveals  two  John  Smiths,  you  may  give  direct  evidence  of  the  donor's  intention,  and 
it  is  only  an  anomaly  that  you  cannot  give  the  same  evidence  in  every  case.  I  think, 
on  the  contrary,  that  the  exceptional  rule  is  a  proof  of  the  instinctive  insight  of  the 
judges  who  established  it.  I  refer  again  to  the  theory  of  our  language.  By  the  theory 
of  our  language,  while  other  words  may  mean  different  things,  a  proper  name  means 
one  person  or  thing  and  no  other.  If  language  perfectly  perfonned  its  function,  as 
Bentham  wanted  to  make  it,  it  would  point  out  the  person  or  thing  named  in  every 
case.  But  under  our  random  aystem  it  sometimes  happens  that  your  name  is  idetn 
sonans  with  mine,  and  it  may  be  the  same  even  in  spelling.  But  it  never  means  you 
or  roe  indifferently.  In  theory  of  speech  your  name  means  you  and  my  name  means 
me,  and  the  two  names  are  different  They  are  different  words.  Licet  idem  sU 
nomen^  tamen  diversum  est  propter  diverntcUeni  per^oncB,  (a)  In  such  a  case  we  let 
in  evidence  of  intention  not  to  help  out  what  theory  recognizes  as  an  uncertainty  of 
speech,  and  to  read  what  the  writer  meant  into  what  he  has  tried  but  failed  to  say,  but, 
recognizing  that  he  has-  spoken  with  theoretic  certainty,  we  inquire  what  he  meant  in 
order  to  find  out  what  he  has  said.  It  is  on  this  ground  that  there  is  no  contract  when  the 
proper  name  used  by  one  party  means  one  ship,  and  that  used  by  the  other  means  an- 

to  tell  his  reader  to  note  "an  excellent  point  of  learning  in  actions  for  slander,  to 
observe  the  occasion  and  cause  of  speaking  of  them,  and  how  it  may  be  pleaded  in  the 
defendant's  excuse/'  and  to  beware  of  a  hasty  demurrer  in  such  cases. 

In  contracts,  also,  it  was  alway9  recognized  that  familiar  words  may  have  different 
meanings  in  different  places,  so  that  **  every  bargain  as  to  such  a  thing  shall  have 
relation  to  the  custom  of  the  country  where  it  is  made  "  (Keilwey,  87,  8,  in  the  Ex. 
Ch.  in  1505).  In  Baker  ».  Paine,  1  Ves.  p.  459  (1760),  Lord  Hardwicke,  in  a  mer- 
cantile case  of  sale,  remarked:  ''All  contracts  of  this  kind  depend  on  the  usage  of 
trade.  ...  On  mercantile  contracts  relating  to  insurances,  etc.,  courts  of  law  ex- 
amine and  hear  witnesses  of  what  is  the  usage  and  understanding  of  'merchants 
conversant  therein  ;  for  they  have  a  style  peculiar  to  themselves,  which  is  short,  yet  is 
understood  by  them,  and  must  be  the  rule  of  construction."  Tlie  development  of  the 
mercantile  law  by  the  use  of  special  juries  involved  a  recognition  of  these  same  ideas. 

(a)  Bract.  190  a. 
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Thomas ;  one  of  them  (the  lessor  of  the  plaintiff)  had  three  brothers 
and  four  sisters.  The  other  (ander  whom  the  defendant  claimed)  had 
one  brother  and  one  sister. 

It  was  argued  for  the  plaintiff  that  the  words  *^  each  and  every  of 
the  brothers  and  sisters  of  the  aforesaid  John  Allen  "  were  to  be  taken 
as  part  of  the  description  of  the  devisee,  and  that  as  one  John  Alien 
onlj'  had  more  than  one  brother  and  one  sister,  he  was  the  person  de- 
scribed conclusivel3'.  We  think,  however,  that  those  words  are  not 
part  of  the  description  of  the  devisee,  and  that  they  do  not  conclusively 
apply  the  words  of  the  devise  to  the  lessor  of  the  plaintiff,  bat  furnish 
an  argument  only,  in  the  same  manner  as  other  evidence  of  extrinsic 
facts.  This,  then,  is  a  case  directly  within  the  authority  of  Cheyney*8 
Case,  5  Rep.  68  a,  and  of  the  recent  case  of  Doe  d.  Oord  v.  Needs, 
2  M.  &  W.  129.     It  is  also  within  the  very  terms  of  the  only  case  in 

other,  (a)  The  mere  difference  of  intent  as  nuch  is  immateriaL  In  the  ose  of  common 
names  and  words  a  plea  of  different  meaning  from  that  adopted  by  the  court  would  be  bad, 
but  here  the  parties  have  said  different  things  and  never  have  expressed  a  contract.  If 
the  donor,  instead  of  saying  '  Blackacre,'  had  said  '  my  gold  watch '  and  had  owned 
more  than  one,  inasmuch  as  the  words,  though  singular,  purport  to  describe  any  such 
watch  belonging  to  the  speaker,  I  suppose  that  no  evidence  of  intention  would  be  ad- 
mitted. But  I  dare  say  that  eridence  of  circumstances  sufficient  to  show  that  the 
normal  speaker  of  Kngfish  would  have  meant  a  particular  watch  by  the  same  words 
would  be  let  in. 

"  I  have  stated  what  I  suppose  to  be  our  general  theory  of  construction.  It  remains 
to  say  a  few  words  to  justify  it  Of  course,  the  purpose  of  written  instruments  is  to 
express  some  intention  or  state  of  mind  of  those  who  write  them,  and  it  is  desirable 
to  make  that  purpose  effectual,  so  far  as  may  be,  if  instruments  are  to  be  used.  The 
question  is  how  far  the  law  ought  to  go  in  aid  of  the  writers.  In  the  case  of  con- 
tracts, to  begin  with  them,  it  is  obvious  that  they  express  the  wishes  not  of  one 
person  but  of  two,  and  those  two  adversaries.  If  it  turns  out  that  one  meant  one 
thing  and  the  other  another,  speaking  generally,  the  only  choice  possible  for  the  legis* 
lator  is  either  to  hold  both  parties  to  the  judge's  interpretation  of  the  words  in  the 
sense  which  I  have  explained,  or  to  allow  the  contract  to  be  avoided  because  there 
has  been  no  meeting  of  minds.  The  latter  course  not  only  would  greatly  enhance 
the  difficulty  of  enforcing  contracts  against  losing  parties,  but  would  run  against  a 
plain  principle  of  justice.  For  each  party  to  a  contract  has  notice  that  the  other 
will  understand  his  words  according  to  the  usage  of  the  normal  speaker  of  English 
under  the  circnmstanoes,  and  therefore  cannot  complain  if  words  are  taken  in  that 
sense.  (6)  "  —  Ed. 


(a)  Baffles  t;.  Wichelhaus,  2  H.  &  C.  906.  See  Mead  v.  Phenix  Insurance  Co.,  158 
Mass.  124  ;  Hanson  v.  Globe  Newspaper  Co.,  159  Mass.  298,  805. 

(6)  In  Nash  v,  Minnesota  Title*  Insurance  &  Trust  Co.,  163  Mass.  674,  I  thought 
that  this  principle  should  be  carried  further  than  the  majority  of  the  court  were  will- 
ing to  go. 

Note.  —  Those  who  may  be  inclined  to  differ  with  some  parts  of  the  article  above 
quoted,  may  still  find  in  it  the  true  limit  beyond  which  legal  interpretation  cannot  go 
in  giving  effect  to  a  writer's  intention.  The  usage  of  that  excellent  creation,  the 
"normal  speaker  of  English,"  —  this  '* special  variety  ...  of  our  old  friend,  the 
prudent  man,"  may  well  determine  the  "  sufficiency  "  of  the  written  expression.  Com- 
pare supra^  914  n.,  1021,  1048  n.  —  £a 
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which,  according  to  the  opinion  of  the  Court  of  Exchequer  thrown  out 
in  their  judgment  in  Doe  d.  Hiscocks  v.  ^RscockSy  5  M.  &  W.  363, 
declarations  of  the  testator  can  be  received  as  evidence  of  his  inteotioii. 

In  the  whole  list  of  cases  on  this  subject  no  one  can  be  found  in 
which  such  evidence,  under  such  circumstances,  has  been  excluded.^ 

The  only  remaining  point  is,  whether  the  time  when  those  declara- 
tions were  made,  viz.  some  months  after  the  will  was  executed,  makes 
any  difiference  ?  Gases  are  referred  to  in  the  books  to  show  that  dec- 
larations contemporaneous  with  the  will  are  alone  to  be  received  ;  but 
on  examination  none  of  them  establish  such  a  distinction.  Neither 
has  any  argument  been  adduced  which  convinces  us  that  those  sub- 
sequent to  the  will  ought  to  be  excluded  wherever  any  evidence  of 
declarations  can  be  received.  They  may  have  more  or  less  weight 
according  to  the  time  and  circumstances  under  which  they  were  made, 
but  their  admissibility  depends  entirely  on  other  considerations.  In 
this  case,  therefore,  the  rule  for  a  new  trial  must  be  discharged. 

Hide  discharged. 


DRAKE  v.   DRAKE  et  aL 
House  of  Lords.     I860. 

[Seported  8  H.  L.  C,  172.] 

Sir  Hugh  Richard  Hoare,  Bart. ,  deceased,  by  his  will  dated  25tb 
April,  1854,  after  devising  a  house  in  Eaton  Square  to  a  nephew,  gave 
a  messuage  and  hereditaments,  with  the  furniture  therein  at  Bnrnham, 
in  the  county  of  Buckingham,  to  '^  my  sister,  Mary  Frances  Tyrwhitt 
Drake,'*  for  life.  He  then  made  other  devises  and  bequests,  appointed 
Frederick  William  TjTwhitt  Drake  and  two  other  persons  his  execu- 
tors ;  and  finally  gave  the  residue  of  his  real  and  personal  estate  to 
"  the  said  Frederick  William  Tyrwhitt  Drake,  John  Palmer,  my  niece, 
Mary  Frances  Tyrwhitt  Drake,  and  Jane  Labbett,  equally  between 
them."  The  testator  died  in  January,  1857.  At  the  time  of  his  will 
and  his  death,  he  had  no  sister  nor  niece  with  the  names  of  Mary 
Frances  TjTwhitt  Drake.  His  only  relation  who  did  bear  those  names 
was  the  appellant,  who  was  not  his  sister  but  his  sister-in-law,  and  she, 
therefore,  claimed  to  be  the  person  intended  by  the  will.  The  claim 
was  disputed,  and  the  respondents,  the  executors,  in  October,  1857, 
filed  their  bill  in  Chancery  for  the  purpose  of  having  the  question  of 
construction  decided.  In  Januar}',  1858,  an  inquiry-  was  directed  to 
ascertain  who  was  the  heir-at-law,  who  the  next  of  kin,  and  what  sisters 
and  what  nieces  there  were  alive  at  the  time  of  the  testator's  death. 
The  Master  found  as  to  the  last  two  subjects  of  inquiry,  that  the  testa- 

^  See  Westlake  v,  Westlake,  tapra^  1037.  ^£d. 
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tor  had  only  two  sisters,  Jane  Lethbridge  and  Frances  Ann  Hoare,  and 
two  sisters  of  bis  wife,  name!}',  the  appellant,  and  Louisa  Isabella 
Partridge,  and  eleven  nieces  of  his  own,  and  twcntj'-three  nieces  of  his 
wife,  four  only  of  whom  bore  either  of  the  Christian  names  mentioned 
in  the  will,  namely,  Frances  Isabella  Drake,  Mary  Caroline  T.  Drake, 
Frances  Charlotte  T.  Drake,  and  Mary  Elizabeth  T.  Drake.  The  last 
named  lady  formally  disclaimed  all  interest. 

An  amended  bill  was  then  filed.  Evidence  was  adduced,  and  amongst 
other  affidavits  the  appellant  proposed  to  file  an  afildavit  by  Mr.  Henry 
Messiter,  the  solicitor  who  prepared  the  will,  in  which  the  deponent  set 
forth  the  instructions  he  had  received  for  that  purpose.^  On  the  hear- 
ing, this  affidavit  was  rejected ;  and,  on  the  15th  July,  1858,  the  Master 
of  the  Rolls  declared  that,  according  to  the  true  construction  of  the  will, 
the  residue  was  to  be  divided  into  four  parts,  and  '*  that  the  gift  of  one 
of  such  parts  to  the  testator's  niece,  ^  Mary  Frances  T3Twhitt  Drake,' 
is  void  for  uncertainty,"  and  decreed  and  gave  directions  accordingly. 
The  appeal  was  brought  against  this  decree. 

Mr,  B.  FcUmer  and  Sir  H,  Cairns  (Mr.  Surrage  was  with  them), 
for  the  appellant. 

[At  the  end  of  the  argument  for  the  appellant]  the  Lord  Chancel- 
lor (Lord  Campbell)  intimated  that  their  Lordships  were  of  opinion 
that  Mr.  Messiter's  affidavit  had  been  properly  rejected. 

Mr.  Lloyd  and  Mr.  O.  JS.  Hoare^  for  the  heir-at-law. 

Mr.  JFoUett  and  Mr.  Baggallay^  for  Henry  Arthur  Hoare,  one  of 
the  next  of  kin  of  the  testator. 

[The  opinions  of  the  Lord  Chancellor  and  Lord  Brougham  are 
omitted.] 

Lord  Cranworth.  My  Loi*ds,  I  have  come  to  the  same  conclusion 
as  my  noble  and  learned  friends.  I  must  make  this  preliminary  obser- 
vation, that  I  think  your  Lordships  in  deciding  this  case  are  bound  in 
duty  to  divest  your  minds  entirely  of  that  which  it  is  rather  difficult  to 
divest  yourselves  of,  namely,  the  inadmissible  evidence  which  has  been 
offered.  Unquestionably,  if  that  inadmissible  evidence  had  been  ad- 
missible evidence,  the  conclusion  would  have  been  irresistible  that  the 
sister  was  intended;  but  that  is  evidence  with  which  we  must  not 
suffer  our  minds  to  be,  as  it  were,  poisoned,  because  we  have  no  right 
to  look  at  it.  And,  looking  at  the  legitimate  evidence,  and  at  that 
alone,  we  find  upon  the  face  of  the  instrument  the  facts  are  merely 

.1  Mr.  Messiter*8  affidavit,  which  was  printed  in  the  Appendix  to  the  case  laid  on 
the  table  of  the  Honse,  said,  that  on  his  last  interview  with  the  testator  aboat  execut- 
ing the  will,  "  When  I  came  to  the  residuary  clause,  I  asked  him  to  whom  he  wished 
to  give  his  residuary  estate,  and  he  said  to  Frederick  William  Tyrwhitt  Drake,  John 
Palmer,  Miss  Drake,  and  Jane  Labbett.  I  then  asked  him  whom  he  meant  by  Miss 
Drake,  and  he  answered :  The  person  who  has  the  life  interest  in  Bomhara  Grove ;  he 
gave  no  further  description  of  any  of  those  four  persons  ;  in  writing  their  names  in  the 
draft,  I  erroneously  called  the  said  Mary  Frances  Tyrwhitt  Drake,  the  testator's  niece, 
and  so  misdescribed  her."  [Foot-note  transferred  from  the  ailment  of  counsel  at 
p.  174. —EdJ 
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these :  He  says,  ^^  my  niece,  Mary  Frances  Tyrwbitt  Drake,*'  and  he 
names  her  as  one  of  his  residuary  legatees.  Now,  he  liad  no  niece 
Mary  Frances,  but  he  had  a  niece  Frances  Isabella;  both  of  them 
were  in  the  habit  of  being  called  Fanny ;  and  can  we  say  that  this 
niece  Fanny  was  not  intended  as  much  as  his  sister  Fanny  ?  That  is 
what  we  have  to  decide. 

Our  attention  has  been  very  properl}*  and  very  ably  called  to  a  great 
many  authorities  upon  the  subject,  but  the  point  comes  round  to  the 
single  question,  Is  there  anything  to  enable  us  to  say  that  our  judg- 
ment  ought  to  preponderate  in  favor  of  either  the  sister  or  the  niece? 
There  is  nothing  upon  the  evidence  which  leads  my  mind  in  either 
direction,  and  therefore  I  think,  with  the  Master  of  the  Rolls,  that  it  is 
impossible  to  give  efifect  to  this  part  of  the  bequest,  but  that  it  must  be 
held  to  be  void  for  uncertainty. 

Lord  Chelmsfobd.  My  Lords,  in  this  case  the  designation  as  a 
whole  does  not  fit  any  one  person  ;  but  if  either  of  the  parts  of  which 
it  con8i8ts^(being  a  relative  description  and  a  personal  name)  had  stood 
alone,  it  would  have  been  a  vera  demonatratio  of  some  particular  indi- 
vidual. The  ambiguit}'  of  this  designation,  which  does  not  appear  upon 
the  face  of  the  will,  is  raised  by  extrinsic  evidence,  and,  of  course,  by 
the  same  description  of  evidence  may  be  removed.  But  the  proof 
which  has  been  adduced  fails  to  show  more  than  appears  to  be  estab- 
lished by  the  will  itself,  namelj',  the  sentiments  of  regard  and  affection 
which  the  testator  entertained  towards  his  sister-in-law,  which  ma}-  be 
considered  to  be  manifested  by  the  disposition  in  her  favor.  But  there 
is  the  same,  or  even  a  greater,  indication  of  regard,  shown  in  a  similar 
manner,  to  the  only  one  of  his  nieces  who  is  distinguished  from  the 
rest  by  his  will.  And  there  is  also  evidence  given  of  another  of  his 
nieces,  who  bore  the  names  of  Frances  Isabella  Tyrwhitt  Drake  (being 
three  out  of  the  four  names  by  which  the  intended  legatee  is  described), 
having  been  an  especial  object  of  the  testator's  favor  and  affection,  a 
circumstance  which  throws  additional  doubt  upon  the  intention.  It  is 
thus  left  entirely  in  doubt  whether  the  mistake,  which  clearly  exists  some- 
where, has  arisen  in  the  use  of  the  relative  description,  *'  my  niece,"  or 
of  the  personal  name,  * '  Frances  Mary  Tyrwhitt  Drake."  The  ambiguity, 
therefore,  remains  after  all  the  means  emplo3'ed  for  removing  it  have 
been  exhausted ;  and  as  it  is  impossible  to  fix  upon  the  individual  in- 
tended, an  intestacy  as  to  a  fourth  part  of  the  residue  is  inevitable. 

Lord  Kingsdown  concurred. 

Decree^  in  so  far  as  complamed  of^  affirmed;  and  appeal  dis- 
missed^ witii  costs^ 

1  See  Thomaa  v.  Thomaa,  6  T.  R.  671,  Doe  v.  Hathwaite,  8  B.  &  Aid.  682  ;  Bioh- 
ardson  «.  Watson,  4  B.  &  Ad.  787 ;  Phelan  v.  Slatteiy,  19  L.  B.  Ir.  177 ;  Paton  v. 
Ormerod,  [189S]  ProU.  247.  —  En. 
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BODMAN  et  al.  v.  AMERICAN  TRACT  SOCIETY  ^  cU. 
AMERICAN  TRACT  SOCIETY  v.  DE  WITT. 
SuPBSME  Judicial  Court  of  Massachusetts.    1864. 

[Reported  9  Allen,  447.] 

The  first  of  these  cases  was  a  suit  in  equity,  in  the  nature  of  a  bill 
of  interpleader,  brought  by  the  administrators  with  the  will  annexed  of 
Luman  Pease,  setting  forth  that  the  seventh  clause  of  said  will  was  as 
follows :  ''  Seventh,  I  will  and  bequeath  the  remainder  of  my  estate  to 
the  American  Bible  Society,  the  American  Tract  Society,  the  Foreign 
Missionary  Society  under  the  direction  of  the  American  Board  of  Com- 
missioners for  Foreign  Missions,  the  Home  Missionary'  Society  for  the 
State  of  Massachusetts,  and  the  Education  Society  for  the  State  of 
Massachusetts,  in  equal  shares  to  each  of  the  above-mentioned  societies.'' 
The  bill  further  set  forth  that  there  are  two  societies  bearing  the  name 
of  the  American  Tract  Societ}',  one  of  them  having  a  charter  of  incoi*^ 
poration  from  the  State  of  New  York,  and  a  usual  place  of  business  in 
the  city  of  New  York,  and  the  other  having  a  charter  of  incorporation 
f^om  the  Commonwealth  of  Massachusetts,  and  a  usual  place  of  business 
in  Boston ;  that  each  society  habitually  maintains  agencies  and  solicits 
donations  in  Massachusetts,  and  each  claims  to  be  the  society  referred 
to  in  said  bequest,  and  forbids  the  plaintiffs  to  pay  the  amount  of  the 
bequest  to  the  other ;  and  that  the  remainder  of  the  testator's  estate, 
to  be  disposed  of  under  the  residuary  bequest,  was  considerable.  The 
praj'cr  was,  that  the  two  societies  might  be  summoned  in  to  interplead. 

An  order  having  been  passed  for  the  two  societies  to  interplead, 
both  societies  appeared  and  filed  answers,  setting  forth  the  grounds  of 
their  respective  claims. 

The  second  case  was  an  action  of  contract,  brought  in  this  court  by 
the  American  Tract  Society  established  in  Boston,  against  the  adminis- 
trator with  the  will  annexed  of  Elnathan  Jones,  to  recover  the  amount 
of  a  legacy,  bequeathed  under  the  following  clause  of  the  will :  *'  Fifth, 
I  give  and  bequeath  to  the  American  Tract  Society  the  sum  of  one 
thousand  dollars,  for  the  use  of  said  society,  their  successors  and  as- 
signs forever.'^  The  answer  denied  that  the  said  legacy  was  given  to 
the  plaintiffs,  and  averred  that  it  was  given  to  another  society  of  the 
same  name,  established  in  New  York,  which  was  the  society  intended 
by  the  testator. 

It  was  ordered,  by  consent  of  parties,  that  all  the  testimony  in  both 
of  the  suits  should  be  taken  before  a  commissioner  and  reported  to  the 
court,  and  that  the  causes  should  bo  argued  upon  said  testimony  before 
the  whole  court  Voluminous  testimony  was  accordingly  taken  and 
reported,  portions  of  which  are  stated  in  the  opinion. 

B.  jB.  Curtis  and  M  Merioin^  for  the  Boston  society.  I.  F,  Red-* 
fidd  and  IF.  A.  Herrick^  for  the  New  York  society  and  De  Witt 

67 
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BiGELOw,  C.  J.    There  is  no  contention  at  the  bar  as  to  the  princi- 
ples of  law  bj"  which  these  cases  are  to  be  determined.    Each  of  the 
clauses  in  the  wills  of  the  two  testators  by  which  bequests  are  given  to 
the  American  Tract  Societj'  is  on  its  face  clear  and  intelligible.     There 
is  no  ambiguity  or  uncertainty  in  the  language  of  the  instruments.    The 
purpose  or  object  for  which  the  testators  designed  to  give  a  portion  of 
their  estates  is  aptly  and  appropriately  designated.     We  are  not  called 
on  in  these  cases  to  give  an  interpretation  to  wills  where  the  words 
descriptive  of  the  legatee  are  inapplicable  with  certainty  to  any  subject, 
and  parol  evidence  is  sought  to  be  introduced  for  the  purpose  of  render- 
ing intelligible  that  which  on  the  face  of  the  wills  is  uncertain  and  ob- 
scure.   The  ambiguity  with  which  we  have  to  deal  anses  on  evidence 
of  extrinsic  facts.    It  is  the  existence  of  two  bodies  bearing  the  same 
corporate  name  as  that  inserted  in  the  wills,  which  renders  the  mean- 
ing of  the  bequests  doubtful.    The  ambiguity  is  therefore  latent,  and 
on  well  established  principles  it  can  be  helped  and  explained  by  evi- 
dence dehors  the  instruments.    Such  evidence  does  not  vary  the  written 
language.     It  only  enables  the  court  to  reject  one  of  the  two  subjects 
to  which  the  description  applies,  and  to  ascertain  which  of  them  the 
testator  understood  to  be  signified  by  the  words  used  in  the  will.    It 
is  necessarily  assumed  in  all  cases  where  such  latent  ambiguity  arises  in 
the  interpretation  of  a  will  by  the  existence  of  two  persons  or  objects 
which  answer  the  description  given  by  the  testator,  that  he  was  ignorant 
of  the  fact  or  did  not  remember  that  the  two  were  known  and  called  by 
the  same  name.    This  assumption  rests  on  the  ground  that  it  is  reason- 
able to  suppose  that  if  the  testator  had  known  of  the  existence  of  two 
objects  bearing  the  same  name,  he  would  have  made  the  description 
more  definite,  so  as  to  remove  the  ambiguity.    The  law  permits  oral 
evidence  to  be  introduced  in  such  cases  for  the  purpose  of  showing 
which  subject  was  known  to  the  testator,  or  which  he  had  in  mind  when 
he  inserted  the  name  in  his  will.    Wigram  on  Extrinsic  Evidence,  ss. 
150,  181.     Doe  V.  Needs^  2  M.  &  W.  129, 189 ;  Hiscocks  v.  Hiscocks, 
5  M.  &  W.  363 ;  Richardson  v.  Watson^  4  B.  &  Ad.  800 ;  1  Greenl. 
Ev.  s.  290. 

In  looking  into  the  evidence  which  has  been  adduced  in  the  suit  in 
equity  to  show  the  intent  of  the  testator,  Luman  Pease,  in  giving  to  the 
American  Tract  Society  a  portion  of  the  residue  of  his  estate,  in  order 
to  ascertain  which  of  the  two  corporations  bearing  that  name  he  under- 
stood to  be  designated  by  the  words  of  the  will,  it  seems  to  ns  to  be 
clearly  proved  that  he  had  in  his  mind  at  the  time  of  executing  the 
instrument  the  corporation  established  and  carrying  on  business  in  the 
city  of  New  York,  under  the  laws  of  the  State  of  New  York,  by  which 
a  corporation  of  that  name  was  created.  This  is  clearlj*  proved  by  the 
testimony  of  the  scrivener  by  whom  the  will  was  written.  It  is  not  de- 
nied by  the  learned  counsel  who  represent  the  American  Tract  Society 
established  in  Boston,  that  the  testimon}'  of  this  witness  is  decisive 
against  their  claim  to  the  legacy  of  Mr.  Pease,  if  it  is  worthy  of  credit. 
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Various  reasons  have  been  urged  by  them,  mainly  drawn  from  the 
nature  of  the  evidence  given  by  the  witness,  and  the  tenor  of  the 
answers  made  by  him  to  certain  inten*ogatories,  which  they  contend 
lead  to  tlie  conclusion  that  his  testimony  is  to  be  greatly  distrusted,  if 
not  rejected  altogether.  But  after  careful  consideration,  we  cannot 
come  to  this  result.  There  is  no  inherent  improbability  in  the  state- 
ments of  the  witness,  and  no  palpable  evasion  or  equivocation  in  his 
answers.  Nor  are  we  able  to  see  that  thei*e  is  any  alternative  between 
a  total  rejection  of  his  evidence,  on  the  ground  that  he  has  wilfully 
testified  falsely,  or  an  absolute  acceptance  of  it  as  a  truthful  statement 
of  facts.  We  cannot  adopt  the  first  branch  of  this  alternative,  because 
there  is  no  apparent  reason  for  the  belief  that  the  witness  has  committed 
peijnry  in  relation  to  a  matter  in  which  he  has  no  personal  interest,  and 
concerning  which  no  bias  or  prejudice  in  his  mind  is  shown  to  exist. 
This  consideration  is  strengthened  by  the  fact  that  the  testimony  of  the 
widow  of  the  testator,  and  of  other  persons  who  were  acquainted  with 
him  and  knew  his  opinions  on  certain  subjects  which  would  tend  to 
create  in  his  mind  a  favorable  regard  for  the  Tract  Societ}*  in  New  York, 
confirms  the  statement  of  the  scrivener  that  he  intended  that  society  to 
be  the  object  of  his  bounty.  Taking  the  whole  evidence  into  view,  we 
are  of  opinion  that  a  decree  must  be  entered  in  the  suit  in  equity  that 
the  American  Tract  Society  of  New  York  is  entitled  to  receive  the  be- 
quest given  by  the  seventh  clause  of  the  testator's  will. 

The  question  raised  in  the  suit  at  law  as  to  the  intent  of  the  testator, 
Jones,  in  making  a  bequest  to  the  American  Tract  Soclet}-,  is  more 
difficult  of  solution.  There  is  no  direct  evidence  concerning  that  inten- 
tion, and  no  facts  are  proved  by  either  party  from  which  it  can  be  con- 
clusively inferred.  So  far  as  there  is  an}*  evidence  in  the  case  bearing 
on  the  question,  it  tends  to  prove  that  the  testator  had  knowledge  of  the 
existence  of  the  society  in  Boston,  and  had  often  contributed  to  its 
funds.  But  there  is  no  evidence  to  show  that  he  was  aware  of  the 
existence  of  a  distinct  society  bearing  the  same  name  in  the  city  of  New 
York.  In  this  state  of  the  evidence,  it  is  material  to  bear  in  mind  that 
the  American  Tract  Society  in  Boston  was  incorporated  by  the  legisla* 
ture  of  this  Commonwealth  man}-  years  prior  to  the  grant  of  an  act  of 
incorporation  to  the  society  of  the  same  name  established  in  New  York, 
under  the  laws  of  that  State ;  that  the  society  in  Boston,  from  the  date 
of  its  charter  in  1825  to  the  time  of  the  death  of  the  testator,  had 
regularly  kept  up  its  corporate  organization,  elected  officers  annually, 
held  public  anniversary  meetings,  maintained  a  regular  place  for  the 
transaction  of  business  in  Boston,  constantly  solicited  and  received  con- 
tributions of  money  in  the  churches  and  f^om  individuals  throughout 
the  larger  part  of  the  State  of  Massachusetts  and  in  other  New  England 
States,  and  has  continued  without  intermission  to  prosecute,  under  its 
corporate  name,  the  religious  and  charitable  objects  for  which  it  was 
established,  during  the  whole  period  of  its  existence  as  a  corporation. 
Taking  all  these  facts  into  consideration,  we  cannot  doubt  as  to  the  re- 
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suit  to  which  it  is  our  duty  to  come.  The  testator  was  a  citizen  of 
Massachusetts,  domiciled  and  residing  here  at  the  time  of  the  execution 
of  his  will,  and  at  his  death.  He  makes  a  bequest  to  an  association  or 
corporation,  designating  it  bj  the  legal  name  of  a  body  corporate  es- 
tablished, organized,  and  carrying  on  business  as  a  corporation  under 
and  by  virtue  of  the  laws  of  Massachusetts,  of  the  existence  of  which 
there  is  evidence  tending  to  prove  he  was  aware,  and  to  which  during 
his  lifetime  there  is  reason  to  believe  he  had  made  contributions  in 
money.  The  reasonable  and  just  inference  from  these  facts  and  circum* 
stances,  in  the  absence  of  controlling  evidence,  seems  to  us  to  be  that 
the  testator  intended  his  bequest  to  be  for  the  use  and  benefit  of  such 
domestic  corporation,  and  not  of  a  foreign  corporation  created  and 
organized  and  having  its  place  of  business  in  another  State,  of  the 
actual  existence  of  which  there  is  no  certain  or  positive  evidence  that 
be  had  any  knowledge.  •  .  •  We  are,  therefore,  all  of  opinion  that  m 
the  action  at  law  the  plaintiffs  are  entitled  to  recover  the  amount  of  the 
legacy ;  and  that  judgment  must  be  entered  therefor  against  the  adf 
ministrator  accordingly. 


In  AsTEN  V.  AsTEN,  [1894J  3  Ch.  260,  Robert  Asten,  formerly  of 
Colchester,  who  died  in  October,  1891,  being  seised  of  four  freehold 
houses  in  Sudeley  Place,  Colchester,  and  having  four  sons,  by  his  will, 
made  in  October,  1888,  specifically  disposed  of  the  same  in  the  following 
terms.  To  his  son  George  Asten  and  his  heirs,  *'  All  that  newly  built 
house,  being  No.  ,  Sudeley  Place,  Cotsfield  Road,  with  the  piece  of 
ground  in  the  rear  thereof  abutting  upon  Rawstorn  Road,  all  the  afore- 
said houses  and  ground  being  in  Colchester  aforesaid ; "  to  his  son, 
Robert  Nelson  Asten,  '^All  that  newly  built  house,  being  No.  , 
Sudele}'  Place,  Cotsfield  Road,  with  the  piece  of  ground  in  the  rear 
thereof  abutting  upon  Rawstorn  Road  in  Colchester,"  to  hold  to  the 
said  Robert  Nelson  Asten  during  his  life,  and,  after  his  death,  the  tes- 
tator devised  the  same  to  his  said  trustees  upon  trusts  for  the  benefit  of 
Robert  Nelson  Asten's  wife  for  her  life,  and,  after  her  death,  if  there 
were  no  children,  upon  trust  for  sale  and  distribution  among  his  other 
three  sons ;  to  his  son  John  Thomas  Asten,  "  All  that  house,  being 
No.  ,  Sudeley  Place,  Cotsfield  Road,  together  with  the  piece  of  ground 
in  the  rear  thereof  abutting  upon  Rawstorn  Road,  all  in  Colchester 
aforesaid,"  to  hold  to  his  said  son,  his  heirs  and  assigns ;  to  his  son 
Alfred  Asten,  "  All  that  house,  being  No.  ,  Sudeley  Place,  Cotsfield 
Road,  Colchester,  aforesaid,  together  with  the  piece  of  ground  in  the 
rear  thereof  abutting  upon  Rawstorn  Road,"  to  hold  to  his  said  son  and 
his  heirs.  The  will  contained  no  residuary  devise  of  the  testator's 
real  estate. 

The  four  houses  in  Sudeley  Place  were  all  built  by  the  testator  him- 
self at  about  the  same  time,  namely,  in  the  summer  and  autumn  of 
1888.     The  piece  of  ground  in  the  rear  of  the  houses  referred  to  in  the 
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will  was,  at  the  date  thereof  and  of  the  testator's  death,  fenced  off  from 
the  adjoining  land,  but  was  not  in  any  way  divided  or  partitioned  be- 
tween the  houses  and  was  still  unbuilt  upon.  The  four  houses  were  not 
numbered  at  the  date  of  the  will,  nor  were  they  numbered  until  the 
spring  of  1891.  The  testator  had  no  other  houses  in  Sudeley  Place 
other  than  the  four  houses. 

The  eldest  son  commenced  the  present  action  against  his  three 
brothers,  claiming  a  declaration  that,  upon  the  true  construction  of  the 
will,  the  testator  died  intestate  as  to  these  four  houses,  and  also  as  to 
the  piece  of  ground  in  the  rear,  and  that  the  four  houses  and  piece  of 
ground  descended  upon  the  plaintiff  as  heir-at-law  of  the  testator. 

The  defendants  Robert  Nelson  Asten  and  Alfred  Asten  admitted  the 
facts  as  stated  in  the  plaintiff's  statement  of  claim,  and  raised  only  the 
question  of  construction ;  but  the  defendant  John  Thomas  Asten  did 
not  admit  the  plaintiff's  allegations,  and,  further,  put  in  a  counter-claim 
charging  wilfhl  default  against  the  executore ;  and  the  action  was  con- 
sequently set  down  in  the  witness  list ;  but  the  only  point  raised  at  the 
trial  which  requires  any  notice  in  this  report  was,  whether  the  specific 
gift  of  these  four  houses  was,  or  was  not,  void  for  uncertainty. 

RoMER,  J.  I  am  sorry  that  I  feel  myself  obliged  to  hold  that  the 
testator  died  intestate  as  to  these  four  houses.  The  law  that  is  appli- 
cable is,  I  think,  clear.  A  testator  who  has  several  properties,  all 
having  the  same  description,  may  by  his  will  give  one  of  them  to  a 
legatee,  and  leave  the  choice  of  that  one  to  the  legatee ;  and  such  a 
gift  is  clearly  valid.  And  the  fact  that  the  legatee  is  to  be  able  to 
select  may  appear  either  by  express  words  used  in  the  will,  or  by  rea- 
sonable inference  from  it.  And,  prima  faciei  if  the  testator  gives 
one  of  such  properties  to  a  legatee  without  saying  more,  then  the  rea- 
sonable inference  is,  that  the  testator  intended  the  legatee  to  select ; 
and  this  whether  the  fact  appears  on  the  face  of  the  will  that 
the  testator  had  several  such  properties,  as  in  Duckmanton  v.  Duck- 
manton,  5  H.  &  N.  219,  or  whether  the  fact  otherwise  appears,  as  in 
Tapley  v.  Eaglet(m^  12  Ch.  D.  683.  And  I  should  myself  be  prepared 
to  hold  that,  where  a  testator  gives  one  of  such  properties  to  each  of 
several  legatees,  then  he  intends  (prima  facie)  to  give  the  right  of 
selection  to  the  legatees  according  to  the  priority  of  the  bequests. 
And  this  appears  to  have  been  the  view  of  Martin,  B.,  and  Watson 
B.,  in  the  case  of  Duckmanton  v.  Duckmanton,  5  H.  db  N.  223.  But 
in  all  these  cases,  it  is,  of  course,  essential  that  the  will  should  not 
show  that  the  testator  was  bequeathing  any  particular  one  of  the  prop- 
erties to  the  legatee  who  desires  to  select,  for  the  selection  by  the 
testator  is  incompatible  with  the  view  that  he  intended  the  legatee  to 
select.  If  a  will  shows  that  a  testator  intends  to  give  a  paiticular 
property  to  a  legatee,  and,  owing  to  the  testator  having  several  prop- 
erties answering  the  description  in  the  will  of  the  particular  property 
given  3'ou  are  unable  to  say,  either  from  the  will  itself  or  from  er- 
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trinsic  evideDce,  which  of  the  several  properties  the  testator  referred 
to,  then  on  principle  the  gift  must  fail  for  ancertaintj',  and  the  court 
cannot,  in  order  to  avoid  an  intestac}',  change  the  will,  or  construe  it 
as  giving  to  the  legatee  the  option  of  choosing  an}*  one  of  the  proi>- 
erties.    This  principle  was  applied  in  the  case  of  Richardson  v.  Watsan, 
4  B.  d»  Ad.  787,  though  whether  that  case  would  now  be  followed 
on  its  particular  facts  maj'  be  doubted.    The  case  of  Tapley  v.  Eagle- 
ton  does  not  throw  any  doubt  on  this  principle,  for  there  Sir  George 
Jcsscl  construed  the  gift  by  the  testator  of  ''two  houses"  as  being 
equivalent  to  a  gift  of  "  two  of  my  houses."    Bearing  this  principle  in 
view,  I  will  now  consider  the  present  wilL    The  testator  had  four  houscss 
in  Sudeley  Place,  and  the  facts  as  to  them  are  admitted  to  be  accurately 
stated  in  the  statement  of  claim.    Now,  on  this  will  I  cannot  come  to 
the  conclusion  that  the  testator  intended  to  give  one  of  these  four 
houses  to  each  son  without  any  selection  on  the  part  of  the  testator. 
On  tbe  contrary,  it  appears  to  me  clear  from  the  will  that  what  the 
testator  intended  was  to  give  a  particular  house  to  each  son,  and  not 
to  give  any  right  of  selection  or  election  to  any  son.    Owing  unfor- 
tunately to  the  houses  not  being  numbered  at  the  date  of  the  will,  and 
their  descriptions  as  given  in  the  will  being  undistinguishable,  I  cannot 
tell  from  the  will  which  house  the  testator  intended  to  give  to  any  of 
the  sons.    And  it  is  admitted  that  no  extrinsic  evidence  will  supply 
the  deficiency  of  description,  or  enable  the  court,  on  inquirj^  to  ascer- 
tain which  house  was  intended  b}'  the  description  of  it  in  the  will.    I 
offered  to  grant  such  an  inquiry,  if  an}',  if  tbe  sons  asked  for  it ;  but 
the  offer  was  refused,  and  not  unnaturally;  for  the  defendants'  conten« 
tion  is  that  the  testator  did  not  intend  to  describe  particular  houses, 
but  intended  to  give  one  of  four  to  each   son,  to  be  chosen   by  the 
sons  according  to  the  priority  of  bequest. 

Under  these  circumstances,  I  cannot  remed}^  the  unfortunate  state 
of  things,  but  must  declare  the  bequests  void  for  uncertainty.^ 


SMITH  V.  JEFFRYES. 
Exchequer.     1846. 

[Reported  15  M,  f-  W,  561.] 

AssuMPsrr  for  the  non-delivery  of  potatoes  sold  by  the  defendant  to 
tbe  plaintiff  bj'  the  following  written  contract :  — 

I  hereby  agree  to  sell  Mr.  Smith,  of  Tanner-hill,  Deptford,  sixty 

tons  of  ware  potatoes,  at  £5  a  ton,  and  for  which  he  has  given  me  a 

bill  for  £2^50  for  three  months,  and  is  to  give  £50  cash  on  Friday  next. 

Dated  the  27th  day  of  October,  1845. 

Samuel  Jepfrtes. 

^  See  Westlalce  f.  Westlake,  supra,  1087.  —  Ed. 


SECT,  m.]  SMITH  V.  JEFFREYS.  1063 

Plea  (amongst  others),  non  assumpsit. 

At  the  tnal,  before  Lord  IXeDman,  C.  J.,  at  the  last  assizes  for  the 
county  of  Kent,  it  appeared  upon  the  plaintiffs  evidence  that  there  were 
three  qualities  of  potatoes  known  in  the  neighborhood  where  the  con- 
tract was  made,  namely,  wares,  middlings,  and  chats,  of  which  wares 
were  the  largest  and  best ;  and  the  plaintiff  proved  that  he  had,  in  fact, 
'contracted  for  the  purchase  of  the  best  quality,  of  a  pai*ticular  kind, 
viz.  ^^  Regent's  wares,"  whereas  those  which  the  defendant  had  offered 
to  deliver  were  wares  of  a  different  and,  as  the  plaintiff  alleged,  an  in- 
ferior kind,  viz.  '^  kidney  wares."  This  evidence  was  objected  to,  but 
his  Lordship  received  it,  and  told  the  jury,  in  summing  up,  that  if  they 
thought  the  defendant,  when  he  contracted  to  deliver  ware  potatoes 
meant,  and,  in  fact,  contracted,  to  deliver  Regent's  ware  potatoes,  the 
plaintiff  was  entitled  to  recover.  The  jurj*  accordingly  found  for  the 
plaintiff. 

In  Easter  Term,  Shee,  Seijt.,  obtained  a  rule  nisi  for  a  new  trial  on 
the  ground  that  the  evidence  bad  been  improperly  received,  and  the 
jury  had  been  misdirected  in  respect  of  it 

Montagu  Chambers  and  Massy  Dawson  now  showed  cause.  This 
evidence  was  admissible.  The  ambiguity  in  this  case  was  a  latent  one, 
which  arose  out  of  the  extrinsic  evidence  given  to  explain  the  meaning 
of  a  particular  word  used  in  the  written  contract.  As  you  resort  to 
extrinsic  evidence  to  explain  the  meaning  of  the  word,  you  may  use 
the  same  evidence  to  explain  the  ambiguity.  When  it  had  been  shown 
by  parol  evidence  that  '<  ware  "  potatoes  meant  the  best  and  largest  of 
any  kind  of  potatoes,  it  became  necessary  to  show,  and  the  same  evi- 
dence was  properly*  used  for  that  purpose,  what  kind  of  ware  potatoes 
the  defendant  contracted  to  supplj'.  [Alpebsok,  B.  This  is  not  a 
latent  ambiguit}'.  A  latent  ambiguity  is,  where  you  show  tbat  woi-ds 
apply  equallj'  to  two  different  things  or  subject-matters,  and  then  evi- 
dence is  admissible  to  show  which  of  them  was  the  thing  or  subject- 
matter  intended.  But  when  this  contract  uses  a  term  which  signifies 
the  lai^est  and  best  of  any  kind  of  potatoes,  it  uses  a  term  which 
means  only  one  thing.]  The  term  has  a  general  meaning,  which  re- 
quires explanation  in  the  particular  case.  [Alderson,  B.  If  I  buy 
sixty  tons  of  potatoes,  surely  the  seller  may  deliver  me  kidney  pota- 
toes.] They  cited  Doe  d.  Oxenden  v.  Cliichesterj  4  Dow.  66 ;  Dirch 
Y.  Depeysterj  1  Stark.  Rep.  210 ;  and  Clayton  v.  Oregson^  5  Ad.  & 
£.  802. 

^Aee,  Serjt,  contra,  was  not  called  on. 

Per  Cubiam.^  We  think  it  is  clear  in  this  case  that  the  evidence 
ought  not  to  have  been  received.  It  went  to  vary  and  limit  the  written 
contract  between  the  parties.    There  must  be  a  new  trial. 

Rule  absolxUe. 

^  Pollock,  C.  B.,  Aldekson,  B.,  Bolfb,  B.,  and  Platt,  B. 
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RAFFLES  V.  WICHELHAUS  et  oL 

EXCHEQUBR.      1864. 
\ReporUd  2  ff.  A  C.  906.] 

Dbclabatiok.  For  that  it  was  agreed  between  the  plaintiff  and  the ' 
defendants,  to  wit,  at  Liverpool,  that  the  plaintiff  should  sell  to  the  de- 
fendants, and  the  defendants  buy  of  the  plaintiff  certain  goods,  to  wit, 
125  bales  of  Surat  cotton,  guaranteed  middling  fair  merchant's  Dhol- 
lorah,  to  arrive  ex  ''Peerless"  from  Bombay;  and  that  the  cotton 
should  be  taken  from  the  quay,  and  that  the  defendants  would  pay  the 
plaintiff  for  the  same  at  a  certain  rate,  to  wit,  at  the  rate  of  lUd,  per 
pound,  within  a  certain  time  then  agreed  upon  after  the  arrival  of  the 
said  goods  in  England.  Averments :  that  the  said  goods  did  arrive  by 
the  said  ship  from  Bombay  in  England,  to  wit,  at  Liverpool,  and  the 
plaintiff  was  then  and  there  ready  and  willing  and  offered  to  deliver  the 
said  goods  to  the  defendants,  etc.  Breach :  that  the  defendants  refused 
to  accept  the  said  goods  or  pay  the  plaintiff  for  them. 

Plea :  that  the  said  ship  mentioned  in  the  said  agreement  was  meant 
and  intended  by  the  defendants  to  be  the  ship  called  the  "  Peerless," 
which  sailed  from  Bpmbay,  to  wit,  in  October ;  and  that  the  plaintiff 
was  not.  ready  and  willing  and  did  not  offer  to  deliver  to  the  defendants 
any  bales  of  cotton  which  arrived  bj*^  the  last  mentioned  ship,  but  instead 
thereof  was  only  ready  and  willing  and  offered  to  deliver  to  the  defend- 
ants 125  bales  of  Surat  cotton  which  arrived  by  another  and  different 
ship,  which  was  also  called  the  ''  Peerless,"  and  which  sailed  from  Bom- 
hsL}%  to  wit,  in  December. 

Demurrer,  and  joinder  therein. 

Milwardy  in  support  of  the  demurrer.  The  contract  was  for  the  sale 
of  a  number  of  bales  of  cotton  of  a  particular  description,  which  the 
plaintiff  was  ready  to  deliver.  It  is  immaterial  by  what  ship  the  cotton 
was  to  arrive,  so  that  it  was  a  ship  called  the  ''  Peerless."  The  words 
''  to  arrive  ex  ' Peerless,^"  only  mean  that  if  the  vessel  is  lost  on  the 
voyage,  the  contract  is  to  be  at  an  end.  [Pollock,  C.  B.  It  would  be 
a  question  for  the  jur}'  whether  both  parties  meant  the  same  ship  called 
the  ''  Peerless."]  That  would  be  so  if  the  contract  was  for  the  sale  of  a 
ship  called  the  "  Peerless ; "  but  it  is  for  the  sale  of  cotton  on  board  a 
ship  of  that  name  [Pollock,  C.  B.  The  defendant  only  bought  that 
cotton  which  was  to  arrive  by  a  particular  ship.  It  may  as  well  be  said, 
that  if  there  is  a  contract  for  the  purchase  of  certain  goods  in  ware- 
house A,  that  is  satisfied  by  the  delivery  of  goods  of  the  same  descrip- 
tion in  warehouse  B.]  In  that  case  there  would  be  goods  in  both 
warehouses ;  here  it  does  not  appear  that  the  plaintiff  had  any  goods 
on  board  the  other  ^^  Peerless."  [Mabtik,  B.  It  is  imposing  on  the 
defendant  a  contract  different  ft*om  that  which  he  entered  into.  Pol- 
lock, C.  B.    It  is  like  a  contract  for  the  purchase  of  wine  coming  fVom 
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a  particular  estate  in  France  or  Spain,  where  there  are  two  estates  of  that 
name.]  The  defendant  has  no  right  to  contradict  by  parol  evidence  a 
written  contract  good  upon  the  face  of  it.  He  does  not  impute  misrep- 
resentation or  fraud,  but  only  says  that  he  fancied  the  ship  was  a  differ- 
ent one.  Intention  is  of  no  avail,  unless  stated  at  the  time  of  the 
contract.  [Pollock,  G.  6.  One  vessel  sailed  in  October  and  the  other 
in  December.]    The  time  of  sailing  is  no  part  of  the  contract 

Mellish  {Cohen  with  him),  in  support  of  the  plea.  There  is  nothing 
on  the  face  of  the  contract  to  show  that  any  particular  ship  called  the 
^'Peerless''  was  meant;  but  the  moment  it  appears  that  two  ships 
called  the  '*  Peerless  "  were  about  to  sail  from  Bombay  there  is  a  latent 
ambiguity,  and  parol  evidence  may  be  given  for  the  purpose  of  showing 
that  the  defendant  meant  one  '^Peerless"  and  the  plaintiff  another. 
That  being  so,  there  was  no  consensus  ad  idemy  and  therefore  no  bind- 
ing contract.    He  was  then  stopped  by  the  court 

Per  Cubiam.^    There  must  be  judgment  for  the  defendants. 

Judgment  for  the  defendants.* 

}  Pollock,  C.  B.,  Martin,  B.,  and  Pioott,  B. 

3  See  Taft  v,  Dickinson,  6  Allen,  558 ;  Holmes,  Com.  Law,  809,  and  supra,  1058,  n. 
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CHAPTER  V. 

WITNESSES.! 


SECTION  L 

COMPETENCY. 
KOTK. 

Witnesses  in  court  were  always  put  under  oath,  and,  accordingly,  were  always  re- 
quired to  have  that  amount  of  maturity,  sense,  and  religious  belief  which  the  act  of 
swearing  presupposes.     Other  qualifications  became  necessary. 

Of  the  jury,  who  were  witnesses,  we  are  early  told  that  Uiey  were  challengeable  for 
the  same  causes  as  witnesses  in  the  ecclesiastical  courts  (Olanville,  iL  c  12) ;  Bracton 
(fol.  85)  enumerates  a  number  of  these  causes,  such  as  having  been  couYicted  of  perjury, 
and  being  an  enemy  or  intimate  friend  or  a  dependent  of  a  party  to  the  litigation  ;  and 
he  adds  that  there  are  others  de  quibus  ad  prouenB  non  recolo.*  It  was  natural  that,  in 
general,  women  should  be  excluded  from  the  jury. 

But  as  regards  witnesses  to  the  jury,  the  grounds  of  exclusion  were  much  less  rigid. 
The  use  of  such  witnesses  came  about  very  slowly.  There  was  indeed,  of  old,  a  prac- 
tice of  sending  out  with  the  jury  the  attesting  witnesses  to  deeds,  where  the  execution 
was  disputed ;  and  a  like  practice  in  some  other  cases,  e.  g,,  that  of  persons  present  at 
the  endowing  of  a  woman  at  the  church  door.  These  were  relics  of  a  vety  ancient 
period.  Such  persons  had  to  swear,  but  they  need  not,  in  general,  have  the  qualifica- 
tions required  of  the  jury.  Lib.  Ass.  34, 12  (1838).  Fortescue  (De  Laud,  c  26),  who 
has  the  earliest  accotmt  (about  1470)  of  witnesses  testifying  regularly  to  the  jury,  gives 
no  information  as  to  any  ground  for  challenging  them.  But  Coke,  a  century  and  a 
third  later,  makes  certain  qualifications  of  the  assertion  of  the  older  judges,  that "  they 
had  not  seen  witnesses  challenged."  He  mentions  as  grounds  of  exclusion,  legal  infamy, 
being  an  "infidel,"  of  non-sane  memory,  "  not  of  discretion,**  a  party  interested,  "or 
the  like."  And  he  says  that  "it  hath  been  resolved  by  the  justices  [in  1612]  that  a 
wife  cannot  be  produced  either  against  or  for  her  husband,  quia  sunt  dua  anima  in 
came  una."  He  also  points  out  that  "  he  that  challengeth  a  right  in  the  thing  in 
demand  cannot  be  a  witness." 

Here  are  the  outlines  of  the  subsequent  tests  for  the  competency  of  witnesses.  They 
were  much  refined  upon,  particularly  the  excluding  ground  of  interest ;  and  great  in- 
convenience resulted.  At  last  in  the  fourth  and  fifth  decades  of  the  present  century, 
in  England,  nearly  all  objections  to  competency  were  abolished,  or  turned  into  matters 
of  privilege.  Similar  changes,  a  little  later,  were  widely  made  in  this  country.  To- 
day the  only  grounds  of  general  incompetency  in  England  appear  to  be  those  of  natural 
inability,  i.  e.,  extreme  youth,  or  mental  incapacity  or  disorder.     But  in  criminal  cases 

1  See  Best,  £v.  s.  100  ;  Steph.  Dig.  £v.  art  62.  —  Ed. 

>  See  Ayliffe,  Par.  Jur.  Can.  Aug.  (1st  ed.)  536,  or  Onghton,  Ordo  Jud.  (1733) 
156 ;  and  compare  the  causes  of  challenge  to  jurors  in  3  Bl.  Com.  861-364. 

A  juryman  may  testify  to  his  own  jury.  State  v,  Cavanagh,  98  Iowa,  688.  The 
statute  of  Iowa  merely  aflirms  the  common  law.    Thayer,  Prel.  Treat  Evid.  174. — Edl 
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the  accused  person  and  the  wife  or  husband  were,  until  lately,  as  a  general  rule,  incom* 
petent  there.  (Steph.  Dig.  £t.  arts.  106-108.)  This  last  incompetency  is  lai^ly 
abolished  in  this  country;  the  accused  and  the  husband  or  wife  have  merely  a  privilege 
of  silence.  And  so  in  England  by  the  '*  Criminal  Evidenoe  Act,  1898  *'  (Statutes, 
0.  36).  There  is  but  little  general  incompetency  of  witnesses  here,  other  than  what 
rests  on  natural  inability ;  but  the  statutes  of  our  different  jurisdictions  yaiy.  As 
thorough  a  piece  of  work  as  any  is  the  statute  of  Massachusetts,  which  is  given  below. 
It  will  be  noticed  that  it  wholly  abolishes  such  incompetency  as  is  merely  legal,  — 
unless  the  protection  secured  to  marital  communications  be  regarded  as  an  exception. 
The  English  statute  (16  &  17  Vict  c.  83,  s.  3)  puts  these  on  the  footing  of  privilege. 
In  abolishing  incompetency  for  lack  of  religious  belief,  and  for  being  convicted  of  an 
infamous  crime,  it  is  commonly  provided  (as  in  Mass.  Pub.  St.  c.  169,  ss.  17  and  19),  that 
these  may  be  shown,  as  bearing  upon  the  witness's  credibility.  On  ordinary  common - 
law  principles  this  may  be  done  as  regards  interest  or  a  close  relation  of  any  sort  to  the 
party  to  the  litigation.  The  old  tests  of  competency  are,  probably,  not  generally  abol- 
ished, as  regards  the  attesting  witnesses  to  wills.     See  e,  g,  Mass.  Pub.  St.  c.  169,  s.  21. 

The  Massachusetts  statute  is  as  follows :  "  No  person  of  sufficient  understandings 
whether  a  party  or  otherwise,  shall  be  excluded  from  giving  evidence  as  a  witness  in 
any  proceeding,  civil  or  criminal,  in  court,  or  before  a  person  having  authority  to  re* 
ceive  evidence,  except  in  the  following  cases :  — 

"  First  Neither  husband  nor  wife  shall  be  allowed  to  testify  as  to  private  conver- 
sations with  each  other. 

"  Second.  Neither  husband  nor  wife  shall  be  compelled  to  be  a  witness  on  any  trial 
upon  any  indictment,  complaint,  or  other  criminal  proceeding  against  the  other. 

'*  Third.  In  the  trial  of  all  indictments,  complaints,  and  other  proceedings  against 
persons  charged  with  the  commission  of  crimes  or  offences,  a  person  so  chai^ged  shall, 
at  his  own  request,  but  not  otherwise,  be  deemed  a  competent  witness ;  and  his  neglect 
or  refusal  to  testify  shall  not  create  any  presumption  against  him.'*  —  Pub.  St,  Mass, 
c.  169,  s.  18.^ 

NUMBER  OF  WITNESSES,  AND  CORROBORATION. 

There  are  various  indications  in  our  older  law  that  the  principle  of  the  Roman  sys- 
tem, te^is  tmas  testis nulluSf  was  formerly  recognized  in  England  ;  wee.  g.  Best,  Ev. 
88.  612-614,  and  compare  argument  of  counsel  in  Wambough  v.  Schank,  1  Pennington, 
N.  J.  229  (1807).  But  it  is  an  indirect  result  of  trial  by  jury  that,  as  a  rule,  no  par- 
ticular number  of  witnesses  is  required  in  our  law  ;  for  many  centuries,  indeed,  as  we 
have  noticed,  none  at  all  were  needed. 

'*  The  statutes  of  the  sixteenth  and  seventeenth  centuries  requiring  two  accusers  and 
two  witnesses  in  certain  cases,  or  sometimes  one  witness,  were  a  limitation  upon  the 
power  of  the  jury ;  before,  they  need  have  no  witnesses  at  alL"  —  lb.  179. 

^  As  regards  the  requirement  of  an  oath  from  witnesses,  the  Colony  of  Rhode  Island 
is  believed  to  have  been  the  first  English-speaking  community  to  allow  testifying  with- 
out it,  and  merely  under  the  j)enalties  of  peijury.  In  1647  it  was  enacted  (see  1  Rhode 
Island  Colonial  Records,  181)  ''that  a  solemn  profession  or  testimony  .  .  .  shall  be 
accounted  throughout  the  whole  colony  of  as  full  force  as  an  oath  ;  and  because  many, 
in  giving  engagement  or  testimony,  are  usually  more  overawed  with  the  penalty  which 
is  known,  than  with  the  most  High  who  is  little  known  in  the  kingdoms  of  men,"  it  is 
provided  that  false  swearing  shall  be  regarded  as  perjury  and  be  subject  to  various 
penalties  and  disabilities  and  to  a  private  action  in  favor  of  any  party  aggrieved.  If 
the  party  cannot  pay  his  fine  he  may  either  be  imprisoned  "  till  it  be  wrought  out,"  or 
set  in  the  pillory  "  and  have  his  ears  nailed  thereto." 

For  a  sketch  of  the  changes  in  Massachusetts,  see  A  Chapter  of  Legal  History  in  Mas* 
sachusetls,  9  Harv.  Law  Bev.  1.  —  Ed. 
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As  regards  the  special  rules  in  treason  and  peijury,  and  the  proTisions  of  particnlar 
statutes ;  the  amount  and  nature  of  the  support  that  the  witnesses  must  fnmiiih  to  each 
other,  where  more  than  one  are  required ;  and  the  rule  about  accomplices^  and  the 
nature  and  amount  of  the  corroboration  required  where  it  is  required  at  all,  see  Best, 
£v.  s.  596,  note  1  (Chamberiayne's  ed.);  Stephen's  Dig.  Ev.  art  121,  122,  and  notes 
(Chsse's  2d  ed.) ;  1  Greenl.  Ev.  s.  881 ;  Com.  u.  Holmes,  127  ICass.  424  ;  SUte  r.  Black, 
143  Mo.  166,  171  (1897) ;  People  v,  Houghkerk,  96  N.  Y.  149  ;  U.  S.  v.  Wood,  14  Pet 
430  ;  U.  S.  V,  Hall,  44  Fed.  Bep.  864  ;  La.  o.  Jean,  42  La.  Ann.  946 ;  1  Greenl.  Er. 
8.  257 ;  3  ib.  s.  198 ;  Com.  v,  Douglass,  5  Met  241 ;  1  GreenL  Ev.  s.  235  ;  3  ih. 
ss.  246,  248 ;  R.  v,  McCafferty,  Jr.  Bep.  1  Com.  L.  363 ;  s.  c.  10  Cox  a  C  608 ; 
Gildersleeve  v.  Atkiuson,  6  New  Mexico,  250,  257-265.  In  Be  Waldron's  Will,  44 
N.  Y.  Sup.  353,  a  statute  of  New  York  is  applied  which  requires  two  witnesses 
to  prove  the  conteuts;^  of  a  lost  or  destroyed  will.  Code  Civ.  Proc.  s.  1865.  Com- 
pare 2  Hale,  PI.  Cr.  289,  as  to  his  practice  under  St  James  L  c  27,  relating  to 
concealing  the  birth  of  bastards.  —  Ed. 


{A.)    THE  RULE  IN  THE  FEDERAL  COURTS. 

LOGAN  V.  UNITED  STATES. 

Supreme  Court  of  the  United  States.    1892. 

[Reported  144  IT.  £(,  263.  i] 

Error  to  the  Circait  CJourt  of  the  United  States  for  the  Northern 
District  of  Texas. 

[The  defendants  were  indicted  for  a  statutory  conspiracy,  and  murder 
in  parsnance  thereof,  and  were  found  guilty  of  the  former  and  duly 
sentenced;  and  thereupon  they^sued  out  a  writ  of  error.] 

At  the  trial,  .  . .  Phlete  A.  Martin  and  one  Spear,  offered  as  wit- 
nesses by  the  government,  were  shown,  by  certified  copies  of  the  records 
produced  and  exhibited  to  them,  to  have  been  convicted  and  sentenced 
for  felony.  Martin  was  convicted,  in  the  Superior  Court  of  Iredell 
County,  in  the  State  of  North  Carolina,  of  felonious  homicide,  and  was 
sentenced  in  August,  1883,  to  imprisonment  for  six  months  in  the 
county  Jail,  and  serveil  out  his  sentence.  Spear  was  convicted,  in  the 
District  Court  of  Tarrant  County  in  the  State  of  Texas,  of  two  lar- 
cenies, which  were  felonies  by  the  law  of  Texas,  and  was  sentenced  in 
January,  1883,  to  two  terms  of  imprisonment  of  two  years  each,  and 
served  out  his  sentence;  and  the  government  offered  and  read  in  evi- 
dence '^  a  full  proclamation  of  pardon"  of  those  offences,  issued  to 
Spear  by  the  Governor  of  Texas  in  May,  1889. 

The  defendants  objected  to  each  of  these  two  witnesses  testifying.  .  .  • 

The  couil;  overruled  all  these  objections,  and  admitted  the  testimony 
of  both  witnesses  to  material  facts ;  and  afterwards  instructed  the  jury 
that  they  were  competent,  and  that  the  convictions  and  sentences 

^  A  part  of  the  case  is  omitted. 


SECT.  I.]  ^  LOGAN  V.  UNITED  STATES.  1069 

affected  their  credibility  only.  The  defendants  excepted  to  the  admis- 
sion of  this  evidence,  and  to  the  instruction  of  the  court  thereon. 

Mr.  Jerome  C,  Kearhy  and  Mr,  A,  H,  Garland  (with  whom  was 
Mr.  H.  J.  May  on  the  brief),  for  plaintiffs  in  error. 

Mr.  Solicitor- Qenerai^  for  defendant  in  error. 

Mb.  Justice  Gray,  after  stating  the  case  as  above,  delivered  the 
opinion  of  the  court.  •  .  • 

6.  In  support  of  the  objection  to  the  competency  of  the  two  witnesses 
who  had  been  previously  convicted  and  sentenced  for  felony,  the  one  in 
North  Carolina,  and  the  other  in  Texas,  the  plaintiffs  in  error  relied 
on  article  730  of  the  Texas  Code  of  Criminal  Procedure  of  1879,  which 
makes  incompetent  to  testify  in  criminal  cases  ^  ^^all  persons  who 
have  been  or  ma}^  be  convicted  of  felony  in  this  State  or  in  any 
other  jurisdiction,  unless  such  conviction  has  been  legally  set  aside, 
or  unless  the  convict  has  been  legally  pardoned  for  the  crime  of  which 
he  was  convicted." 

By  an  act  of  the  Congress  of  the  Republic  of  Texas  of  December  20, 
1836,  §  41,  ^Hhe  common  law  of  £ngland,  as  now  practised  and  un- 
derstood, shall,  in  its  application  to  juries  and  to  evidence,  be  followed 
and  practised  by  the  coui*ts  of  this  Republic,  so  far  as  the  same  may 
not  be  inconsistent  with  this  act  or  an}^  other  law  passed  by  this  Con- 
gress." 1  Laws  of  Republic  of  Texas  <ed.  1838),  156.  That  act  was 
in  force  at  the  time  of  the  admission  of  Texas  into  the  Union  in  1845. 
The  first  act  of  the  State  of  Texas  on  the  indbmpetency  of  witnesses  by 
reason  of  conviction  of  crime  appears  to  have  been  the  statute  of  Feb- 
ruary 15,  1858,  c  151,  by  which  all  persons  convicted  of  felony,  in 
Texas  or  elsewhere,  were  made  incompetent  to  testify  in  criminal  ac- 
tions, notwithstanding  a  pardon,  unless  their  competency  to  testify  had 
been  specifically  restored.  General  Laws  of  7th  Legislature  of  Texas, 
242 ;  Oldham  &  White's  Digest,  640.  That  provision  was  afterwards 
put  in  the  shape  in  which  it  stands  in  the  Code  of  1879,  above  cited. 

The  question  whether  the  existing  statute  of  the  State  of  Texas  upon 
this  subject  is  applicable  to  criminal  trials  in  the  courts  of  the  United 
States  held  within  the  State,  depends  upon  the  construction  and  effect 
of  section  858  of  the  Revised  Statutes  of  the  United  States,  which  is  ns 
follows:  <^In  the  courts  of  the  United  States  no  witness  shall  be  ex- 
cluded in  any  action  on  account  of  color,  or  in  any  civil  action  because 
he  is  a  party  to,  or  interested  in,  the  issue  tried :  provided  that  in  ac- 
tions by  or  against  executors,  administrators,  or  guardians,  in  which 
judgment  may  be  rendered  for  or  against  them,  neither  party  shall  be 
allowed  to  testify  against  the  other  as  to  any  transaction  with,  or  state- 
ment by,  the  testator,  intestate  or  ward,  unless  called  to  testify  thereto 
by  the  opposite  part}',  or  required  to  testify  thereto  by  the  court.  In 
all  other  respects  the  laws  of  the  State  in  which  the  court  is  held 
shall  be  the  rules  of  decision  as  to  the  competency  of  witnesses  in 

I  Not  in  ciyil  cases.    Mo.,  etc  R.  Co.  o.  De  Bord,  21  Tez.  Oir.  App.  691, 702.  —  Ed. 
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the  courts  of  the  United  States  in  trials  at  common  law,  and  in  equity 
and  admiralty." 

In  the  provision  at  the  beginning  of  this  section,  that  '*  in  the  courts 
of  the  United  States  no  witness  shall  be  excluded  in  any  action  on  ac- 
count of  color,  or  in  any  civil  action  because  he  is  a  party  to,  or  inter- 
ested in,  the  issue  tried,*'  the  distinction  between  ^' any  civil  actioa" 
in  the  second  clause,  and  ^^  any  action"  in  the  first  clause,  shows  that 
the  first  clause  was  intended  to  include  criminal  actions,  or,  as  they  are 
more  commonly  called,  criminal  cases,  while  the  second  clause  was  in 
terms  restricted  to  civil  actions  onlv.  Green  v.  United  States,  9  WalL 
655,  658.  And  were  the  whole  section  to  be  considered  by  itself,  with- 
out reference  to  previons  statutes  and  decisions,  '*•  trials  at  common 
law,"  in  the  final  clause  of  the  section,  might  also  be  held  to  include 
trials  in  criminal  as  well  as  civil  cases« 

But  the  history  of  congressional  legislation  and  judicial  exposition 
on  this  subject  renders  such  a  construction  impossible. 

By  the  Judiciary  Act  of  September  24,  1789,  c.  20,  §  34,  it  was  en- 
acted  '^  that  the  laws  of  the  several  States,  except  where  the  Constitu- 
tion, treaties^  or  statutes  of  the  United  States  shall  otherwise  require 
or  provide,  shall  be  regarded  as  rules  of  decision  in  trials  at  common 
law  in  the  courts  of  the  United  States  in  cases  where  they^applj-.'' 
1  Stat.  92.^  Although  that  section  stood  between  two  sections  clearly 
applicable  to  criminal  cases,  it  was  adjudged  by  this  court  at  December 

1  Of  course  the  Federal  statute  controls  in  the  Federal  conrts,  if  it  conflicts  with 
that  of  the  State.     Morris  v.  Norton's  Adm'x,  43  U.  S.  App.  789. 

For  a  singular  interpretation  of  the  Federal  statutes,  see  Ins.  Ca  v.  Schaefer,  94 
U.  S.  457,  per  Bradley,  J. ;  followed  in  Liggitt ».  Oleun,  51  Fed.  Rep.  381,  394  (C.  C.  A^ 
8th  Circ,  1892) ;  but  treated  as  overruled  by  the  same  court  in  Mut  Life  In&  Go. 
V,  Robison,  58  Fed.  Rep.  723»  citing  Conn.  L.  Ins.  Co.  v.  Un.  Trust  Co.,  112  U.  S. 
250  ;  8.  c.  below.     And  so  Butler  v,  Fayerweather,  91  Fed.  Rep.  458,  463. 

In  Conn.  Life  Ins.  Co.  p.  Un.  TVust  Co.,  112  U.  8.  250.  on  the  trial  of  a  ciril 
action  in  the  Circuit  Court  of  the  United  States  for  the  Southern  District  of  New 
York,  in  holding  that  the  law  of  New  York,  as  to  the  privilege  of  a  medical  man, 
should  govern  the  trial,  the  court  (Harlan,  J.)  said:  "This  [s.  34  of  the  Judiciary 
Act  of  1789]  has  been  uniformly  constnied  as  requiring  the  courts  of  the  Union,  in 
the  trial  of  all  civil  cases  at  common  law,  not  within  the  exceptions  named,  to  ob- 
serve, as  rules  of  decision,  the  rules  of  evidence  prescribed  by  the  laws  of  the  States 
in  which  such  courts  are  held.''    [Citing  various  cases.] 

*'But  the  decisions  of  the  courts  of  a  State  eonstniing  common-law  rules  of  evi- 
dence are  not  obligatory  on  the  Federal  courts.  Such  decisions  are  merely  persua- 
sive authority,  and,  while  the  Federal  courts  will  follow  them  when  the  question  at 
issue  is  balanced  with  doubt,  yet  they  will  not  be  governed  by  such  decisions  when 
they  appear  to  be  at  variance  with  the  great  weight  of  authority.  Burgess  v,  Seligman, 
107  U.  S.  20 ;  Railroad  Go.  v.  Baugh,  149  U.  S.  368,  372 ;  Ryan  v.  Staples,  40  U.  S. 
App.  427  ;  Railroad  Co.  v.  Hogan,  27  U.  S.  App.  184.  The  decision  above  referred 
to  in  Bowman  v.. Woods,  1  G.  Greene,  441,  was  a  decision  construing  the  common  law, 
and,  for  the  reasons  last  stated,  we  do  not  feel  compelled  to  follow  it.'*  Un.  Pac.  R. 
Co.  V,  Gates,  79  Fed.  Rep.  084,  591.  —  Ed. 
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Term,  1851,  upon  a  certificate  of  division  of  opinion  in  the  Circuit 
Court,  directly  presenting  the  question,  that  the  section  did  not  in- 
clude criminal  trials,  or  leave  to  the  States  the  power  to  prescribe  and 
change  from  time  to  time  the  rules  of  evidence  in  trials  in  the  courts 
of  the  United  States  for  offences  against  the  United  States.  Chief 
Justice  Taney,  delivering  the  unanimous  judgment  of  the  court,  said: 
*^  The  language  of  this  section  cannot  upon  any  fair  construction  be 
extended  beyond  civil  cases  at  common  law,  as  contradistinguished 
from  suits  in  equity.  So  far  as  concerns  rights  of  property,  it  is  the 
only  rule  that  could  be  adopted  by  the  courts  of  the  United  States,  and 
the  only  one  that  Congress  had  the  power  tp  establish.  And  the  sec* 
tion  above  quoted  was  merely  intended  to  confer  on  the  courts  of  the 
United  States  the  jurisdiction  necessary  to  enable  them  to  administer 
the  laws  of  the  States.  But  it  could  not  be  supposed,  without  very 
plain  words  to  show  it,  that  Congress  intended  to  give  to  the  States 
the  power  of  prescribing  the  rules  of  evidence  in  trials  for  offences 
against  the  United  States.  For  this  construction  would  in  effect  place 
the  criminal  jurisprudence  of  one'  sovereignty  under  the  control  of 
another.  It  is  evident  that  such  could  not  be  the  design  of  this  act 
of  Congress."  "The  law  by  which,  in  the  opinion  of  this  court,  the 
admissibility  of  testimony  in  criminal  cases  must  be  determined  is  the 
law  of  the  State,  as  it  was  when  the  courts  of  the  United  States  were 
established  by  the  Judiciary  Act  of  1789."  "  The  courU  of  the  United 
States  have  uniforml}*  acted  upon  this  construction  of  these  acts  of 
Congress,  and  it  has  thus  been  sanctioned  by  a  practice  of  sixty  years." 
United  States  v.  Reid,  12  How.  361,  363,  366.* 

In  1862  Congress  enacted  that  "  the  laws  of  the  State  in  which  the 
court  shall  be  held  shall  be  the  rules  of  decision  as  to  the  competency 
of  witnesses  in  the  courts  of  the  United  States  in  trials  at  common 
law,  in  equity,  and  in  admiralty."  12  Stat.  588.'  By  a  familiar  rule, 
the  words  "  trials  at  common  law"  in  this  statute  are  to  receive  the 
construction  which  had  been  judicially  given  to  the  same  words  in  the 

^  lu  his  "  Jurisdiction  of  the  United  States  Courts  "  (p.  244)  Mr.  Justice  Curtis 
says :  "  This  decision,  as  far  as  it  goes,  is  satisfactory  and  sufficient ;  but  it  applies 
only  to  those  thirteen  States  which  came  into  the  Union  at  the  time  of  the  formation 
of  the  Constitution,  —or,  in  truth,  to  but  eleven,  which  came  in  when  the  Constitu- 
tion went  into  operation,  though  they  have  usually  been  called  the  thirteen  States.  It 
does  not  apply  to  any  that  have  come  in  since  ;  and  I  am  nnable  to  tell  you  what  the 
rules  of  evidence  in  criminal  trials  are,  other  than  the  rules  of  the  State  where  the  trial 
is  had,  and  within  whose  limits  the  trial  is  had.  Certainly,  it  is  so  in  all  the  original 
States,  and  although  there  has  been  no  decision  going  beyond  that,  some  of  the  con- 
siderations which  led  to  that  decision  in  the  case  of  The  United  States  o.  Reid  would 
be  applicable  even  to  States  admitted  into  the  Union  since  that  trial ;  and  I  should 
suppose  the  safer  rule  would  be  to  consider  that,  in  criminal  trials,  you  are  to  look  to 
the  laws  of  the  State,  except  so  far  as  yon  find  they  have  been  modified  in  any  way  bj 
acts  of  Congress." 

See  ib..  Lecture  IX.  passim,  —  Ed. 

*  See  Dravo  v.  Fabel,  132  U.  S.  487,  as  to  equity  cases.  —  En. 
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earlier  statute  relating  to  the  same  sabject.  7%«  Athotsford,  98  U.  S. 
440 ;  United  States  v.  Mooney^  116  U.  S.  104 ;  In  re  LouisoUU  Vh- 
dertjoriters^  134  U.  S.  488.  They  have  received  that  coDstruction  in 
several  of  the  Circuit  Courts.  United  States  v.  Hawthomej  1  Dillon, 
422 ;  United  States  v.  Brown^  1  Sawyer,  531,  538 ;  United  States  v. 
Blacky  1  Fox,  570,  571.  The  question  has  not  come  before  this  court, 
probably  because  there  never  was  a  division  of  opinion  upon  it  in  a 
Circuit  Court,  which  was  the  only  way,  until  very  recently,  in  which  it 
could  have  been  brought  up. 

The  provision,  ^'  that  in  the  courts  of  the  United  States  there  shall 
be  no  exclusion  of  any  witness  on  account  of  color,  nor  in  civil  actions 
because  he  is  a  party  to,  or  interested  in,  the  issue  tried,"  was  first 
introduced  in  1864  in  the  Sundry  Civil  Appropriation  Act  for  the  yesn 
ending  June  30,  1865,  as  a  proviso  to  a  section  making  an  appropri- 
ation for  bringing  counterfeiters  to  trial  and  punishment  Act  of  July 
2, 1864,  c.  210,  §  3  ;  13  Stat.  351.  That  proviso,  as  already  suggested, 
included  criminal  cases  in  the  first  clause,  as  distinguished  from  the 
second.  But  it  had  no  tendency  *to  bring  criminal  cases  within  the 
general  provision  of  the  Act  of  1862. 

The  proviso  as  to  actions  by  or  against  executors,  administrators,  or 
guardians  was  added,  by  way  of  amendment  to  section  3  of  the  appro- 
priation act  above  mentioned,  by  the  Act  of  March  3,  1865,  c.  113 ;  13 
Stat.  533.    This  proviso  had  evidently  no  relation  to  criminal  cases. 

The  combination  and  transposition  of  the  provisions  of  1862,  1864, 
and  1865  in  a  single  section  of  the  Revised  Statutes,  putting  the  two 
provisos  of  the  later  statutes  first,  and  the  general  rule  of  the  earlier 
statute  last,  but  hardly  changing  the  words  of  either,  except  so  far  as 
necessary  to  connect  them  together,  cannot  be  held  to  have  altered  the 
scope  and  purpose  of  these  enactments,  or  of  an}*  of  them.  It  is  not  to 
be  inferred  that  Congress,  in  revising  and  consolidating  the  statutes, 
intended  to  change  their  effect  unless  an  intention  to  do  so  is  clearly 
expressed.  Potter  v.  National  Bank^  102  TJ.  S.  163  ;  McDonald  v- 
ITovey,  110  U.  S.  619 ;   U?iited  States  v.  Bi/der,  110  U.  S.  729,  740. 

It  may  be  added  that  Congress  has  enacted  that  any  person  con- 
victed of  perjury,  or  subornation  of  perjury,  under  the  laws  of  the 
United  States,  shall  be  incapable  of  giving  testimony  in  any  court  of 
the  United  States  until  the  judgment  is  reversed  (Rev.  Stat.  §§  5392, 
5393)  ;  and  has  made  specific  provisions  as  to  the  competency  of  wit- 
nesses in  criminal  cases,  by  permitting  a  defendant  in  any  criminal 
case  to  testify  on  the  trial  at  his  own  request ;  and  by  making  the  law- 
ful husband  or  wife  of  the  accused  a  competent  witness  in  any  prosecu- 
tion for  bigamy,  polygamy,  or  unlawful  cohabitation.  Act  of  March 
16,  1878,  c.  87 ;  20  Stat.  30 ;  Act  of  March  3,  1887;  c.  397 ;  24  Stat 
635. 

For  the  reasons  above  stated,  the  provision  of  section  858  of  the  Re- 
vised Statutes  that  ^'  the  laws  of  the  State  in  which  the  court  is  held 
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shall  be  the  rules  of  decision  as  to  the  competency  of  witnesses  in  the 
courts  of  the  United  States  in  trials  at  common  law  and  in  equity  and 
admiralty,"  has  no  application  to  criminal  trials;  and,  therefore,  the 
competency  of  witnesses  in  criminal  trials  in  the  courts  of  the  United 
States  held  within  the  State  of  Texas  is  not  governed  by  a  statute  of 
the  State  which  was  first  enacted  in  1858,  but,  except  so  far  as  Con- 
gress has  made  specific  provisions  upon  the  subject,  is  governed  by  the 
common  law,  which,  as  has  been  seen,  was  the  law  of  Texas  before  the 
passage  of  that  statute  and  at  the  time  of  the  admission  of  Texas  into 
the  Union  as  a  State. 

At  common  law,  and  on  general  principles  of  jurisprudence,  when 
not  controlled  by  express  statute  giving  effect  within  tiie  State  which 
enacts  it  to  a  conviction  and  sentence  in  another  State,  such  conviction 
and  sentence  can  have  no  effect,  by  way  of  penalty,  or  of  personal  dis- 
ability or  disqualification,  beyond  the  limits  of  the  State  in  which  the 
judgment  is  rendered.  Wisconsin  v.  Pdican  Ins.  Co.j  127  U.  S.  265 ; 
Commonwealth  v.  Oreen^  17  Mass.  515 ;  Sims  v.  Sims^  75  N.  Y.  46G ; 
National  Trust  Co.  v.  Okason,  11  N.  Y.  400 ;  Story  on  Conflict  of 
Laws,  s.  92 ;  1  Greenl.  £v.  s.  376.^  It  follows  that  the  conviction  of 
Martin  in  North  Carolina  did  not  make  him  incompetent  to  testify  on 
the  trial  of  this  case. 

The  competency  of  Spear  to  testify  is  equally  clear.  He  was  con- 
victed and  sentenced  in  Texas ;  and  the  full  pardon  of  the  governor  of 
the  State,  although  granted  after  he  had  served  out  his  term  of  im- 
prisonment, thenceforth  took  away  all  disqualifications  as  a  witness, 
and  restored  his  competency  to  testify  to  any  facts  within  his  knowl- 
edge, even  if  they  came  to  his  knowledge  before  his  disqualification  had 
been  removed  by  the  pardon.  Boyd  v.  United  States^  142  U.  S.  450 ; 
United  States  v.  Jones  (before  Mr.  Justice  Thompson)^  2  Wheeler 
Crim.  Cas.  451,  461 ;  HunnicuU  v.  StatSy  18  Tex.  App.  498;  TAorn- 
ton  Y.  State,  20  Tex.  App.  519.' 

Whether  the  conviction  of  either  witness  was  admissible  to  affect  his 
credibility  is  not  before  us,  because  the  ruling  on  that  question  was  in 
favor  of  the  plaintiffs  in  error.  .  .  . 

Judgment  reversed^  and  case  remanded  to  the  Circuit  Courts  with 
directions  to  set  aside  the  verdict  and  to  order  a  new  trioL^ 

1  See  Hiintixigtoii  v.  Attrill  [1893],  App.  Ca«.  150;  Hantuigtoii  v.  Attrill,  146  U.  a 
667.  —  Ed. 

^  See  Singleton  v.  The  State,  88  Fla.  297  ;  State  o.  aark,  60  Kana.  450,  453.  —£o. 

*  As  to  the  Federal  rules  of  practice  and  procedure  generally,  see  Conaomers'  Cottoa 
Oil  Co.  V.  Aahbumer,  52  U.  S.  App.  258,  261.  —  £d. 
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(B.)    THE  RULE  AT  COMMON  LAW. 

The  Kino  v.  Bbasieb,  Leach  (4th  ed.)^  199  (1779).  This  was  a 
case  reserved  for  the  opinion  of  the  twelve  judges  by  Mr.  Justice  Sut- 
ler, at  the  Spring  Assizes  for  Reading,  in  the  3*ear  1779,  on  the  trial 
of  an  indictment  for  an  assault  with  intent  to  commit  a  rape  on  the 
body  of  Mary  Harris,  an  infant  under  seven  3'ear8  of  age. 

The  case  against  the  prisoner  was  proved  by  the  motlier  of  the  child, 
and  by  another  woman  who  lodged  with  her,  to  whom  the  child,  im- 
mediately on  her  coming  home,  told  all  the  circumstances  of  the  injury 
which  had  been  done  to  her ;  and  there  was  no  fact  or  circumstance  to 
confirm  the  information  which  the  child  had  given,  except  that  the 
prisoner  lodged  at  the  very  place  which  she  had  described,  aDd  that 
she  had  received  some  hurt,  and  that  she,  on  seeing  him  the  next  day, 
had  declaimed  tbat  he  was  the  man;  but  she  was  not  sworn  or  produced 
as  a  witness  on  the  trial. 

The  prisoner  was  convicted ;  but  the  judgment  was  respited,  on  a 
doubt,  created  b}*  a  mai^inal  note  to  a  case  in  Dyer's  Reports ;  for 
these  notes,  having  been  made  by  Lord  Chief  Justice  Treby,  are  con- 
sidered of  great  weight  and  authority ;  and  it  was  submitted  to  the 
twelve  judges,  whether  this  evidence  was  sufficient  in  point  of  law. 

The  judges  assembled  at  Serjeants'-Inn  Hall,  29th  April,  1779,  were 
unanimously  of  opinion  that  no  testimony  whatever  can  be  legally  re- 
ceived except  upon  oath ;  and  that  an  infant,  though  under  the  age  of 
seven  years,  may  be  sworn  in  a  criminal  prosecution,  provided  such 
infant  appears,  on  strict  examination  by  the  court,  to  possess  a  suf' 
ficient  knowledge  of  the  nature  and  consequences  of  an  oath,  for  there 
is  no  precise  or  fixed  rule  as  to  the  time  within  which  infants  are  ex- 
cluded from  giving  evidence ;  but  their  admissibility  depends  upon  the 
sense  and  reason  the}'  entertain  of  the  danger  and  impiety  of  false- 
hood, which  is  to  be  collected  from  their  answers  to  questions  pro- 
pounded to  them  by  the  court ;  but  if  they  are  found  incompetent  to 
take  an  oath,  their  testimony  cannot  be  received.  The  judges  deter- 
mined, therefore,  that  the  evidence  of  the  information  which  the  infant 
had  given  to  her  mother  and  the  other  witness  ought  not  to  have  been 
received.     The  prisoner  received  a  pardon.^     ^ 

1  See  the  account  of  this  case  in  R.  v.  Lillyman,  [1898]  2  Q.  B  167.  The  practice 
of  hearing  the  unsworn  statements  of  very  young  i)er8ons  is  mentioned  in  2  Hde,  PL 
Cr.  279  (before  1677).  In  Omichund  v.  Barker,  in  1744(1  Atk.  29),  where  the  Attor> 
ney-General  relied  on  Hale,  "liord  Chief  Justice  Lee  [C.  P.]  interrupted  the  Attorney- 
General  and  said  it  was  determined  at  the  Old  Bailey,  upon  mature  consideration,  that 
a  child  should  not  be  admitted  as  evidence  without  oath.  Lord  Chief  Justice  Parker 
likewise  said  it  was  so  ruled  at  Kingston  Assizes  before  Lord  Baymond  [1724-1733], 
where,  upon  an  indictment  for  a  rape,  he  refused  the  evidence  of  a  diild  without  oath.*' 

The  old  practice  is  revived  by  the  English  statute  of  1885  (c  69,  s.  4),  relating  to  the 
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COLEMAN   V.   COMMONWEALTH. 
ConuT  OP  Appeals  of  Virginia.    1874. 

[Reportul  25  Grot.  865.1] 

BouLDiH,  J.,  delivered  the  opinion  of  the  court  .  .  . 

A  writ  of  error  was  awarded  by  this  ooiii*t  to  the  Judgment  of  the 
Hustings  Couii;,  on  which  the  case  is  now  before  us. 

We  shall  consider  the  errors  relied  on  in  the  order  in  which  they  have 
been  presented  art  the  bar.  The  first  error  assigned  is  the  refusal  of  the 
court  to  set  aside  the  judgment  and  verdict  on  account  of  the  alleged 
insanity  of  the  witness,  Joseph  Mayo,  Jr. 

There  can  be  no  doubt  that  the  rule  laid  down  by  Peake  in  his  work 
on  Evidence,  and  approved  by  the  Court  of  Errors  of  New  York  in  the 
case  of  Hartford  v.  Palmer^  16  Johns.  R.  1439  is  sound  and  reason- 
able, and  is  one,  as  said  by  the  court  in  that  case,  ^'  which  cannot  fail 
to  command  the  respect  of  all  mankind:"  to  wit,  ^<that  all  peraons 
who  are  examined  as  witnesses  must  be  full}'  possessed  of  their  under- 
standing; that  is,  such  understanding  as  enables  them  to  retain  in 
memory  the  events  of  which  they  have  been  witnesses,  and  gives  them 
a  knowledge  of  right  and  wrong ;  that,  therefore,  idiots  and  lunatics, 
whilst  under  the  influence  of  their  malady,  not  possessing  their  share 
of  understanding,  are  excluded." 

It  will  be  seen,  then,  that  a  witness  is  not  excluded  by  this  rule, 
merely  because  he  is  a  lunatic.  That  is  not  enough,  per  se,  to  exclude 
him;  but  he  must  at  the  time  of  his  examination  be  so  under  the  influ- 
ence of  his  malady  as  to  be  deprived  of  that  ^*  share  of  understanding" 
which  is  necessary  to  enable  him  to  retain  in  memory  the  events  of 
which  he  has  been  witness,  and  gives  him  a  knowledge  of  right  and 
wrong.  If  at  the  time  of  his  examination  he  has  this  share  of  under- 
defiling  of  girls  nnder  thirteen.  Similar  statutes  in  this  ooantry  do  not  revive  it,  e,  g, 
Mass.  St.  1886,  c.  806.  See  Stephen,  Dig.  Evid.  (Chase's  2d  ed.)  art.  107  n..  at  p. 
272.  In  Croomes  v.  SUte,  61  S.  W.  Rep.  924  (Tex.  Cr.  Appu  1899),  the  statement  of  a 
child  too  young  to  testify,  made  to  her  mother  immediately  after  the  assault,  was 
allowed  to  be  given  in  evidence  by  the  mother,  as  part  of  the  res  geata. 

In  Wheeler  v,  U.  S.,  159  U.  8.  528,  a  child  of  five  years  testified;  in  State  v, 
Janean,  88  Wis.,  180,  one  of  five  years  and  five  months ;  and  in  Com.  v,  Robinson, 
165  Mass.  426,  one  of  five  years  and  nine  months.  In  the  last  case  it  was  recognized 
that  such  a  child  is  not  pnuishable  for  perjury.  Compare  State  i;.  Michael,  51  W.  Va. 
665 ;  Adams  v.  State,  84  Fla.  186  ;  Stete  v.  Prather,  186  Mo.  20;  State  v,  Frindel, 
68  Hun,  482  ;  McGuff  v.  State,  88  Ala.  147. 

In  State  v.  Blythe,  68  Pac.  Rep.  1108  (Utah),  a  statute  of  the  State  is  interpreted 
which  excludes  "  children  under  ten  years  of  age  who  appear  incapable  of  receiving 
just  impressions  of  the  facts  respecting  which  they  are  examined,  or  of  relating 
them  truly." 

The  competency  of  the  child,  like  all  questions  of  admissibility,  is  to  be  decided 
by  the  court.    Com.  v,  Reagan,  66  N.  E.  Rep.  577  (Mass.  1900).  —  Ed. 

^  A  part  of  the  case  is  omitted. 


1076  COLEMAN  V.  COMMONWEALTH.  [CHAP.   V. 

Standing,  he  is  competent.  That  is  the  test  of  competency,  and  of  sach 
competency  the  court  is  the  judge ;  whilst  the  weight  of  testimony  — 
the  ciedit  to  be  attached  to  it  —  is  left  to  the  jury. 

Mr.  Wharton,  in  his  work  on  Criminal  Law,  says,  ^^  It  was  once  held 
that  an  idiot  was  inadmissible,  and  so  of  a  lunatic.  It  is  now  settled, 
however,  that  in  all  cases,  either  an  idiot  or  lunatic  may  be  received,  if, 
in  the  discretion  of  the  court,  he  appears  to  have  sufficient  understaud- 
ing  to  apprehend  the  obligation  of  an  oath,  and  to  be  able  to  give  a 
correct  answer  to  the  questions  put.  The  competency  is  to  be  deter- 
mined by  the  judge  trying  the  case,  upon  the  examination  of  the  wit- 
ness hitnselfy  or  upon  the  testimony  of  thuxl  persons."  1  Wharton's 
Crim.  Law,  s.  752,  and  cases  cited. 

In  the  case  of  the  Queen  v.  HiU^  20  Law  Journal,  n.  s.   p.  22 
(reported  also  in  5  Eng.  Law  &  £q.  R.  547),^  it  was  held  by  all  the 
judges,  Ld.  Campbell,  C.  J.,  pt*esiding,  that  the  mere  fact  of  insanity 
is  not  enough  per  ae  to  exclude  a  witness.    The  judges  were  all  of 
opinion,  that  if  at  the  time  of  his  examination,  he  appeared  to  the 
judge  to  be  of  sufficient  intelligence  to  distinguish  between  right  and 
wrong,  — to  appreciate  the  nature  and  obligation  of  an  oath,  — then  he 
was  admissible ;  all  bej'ond  was  matter  affecting  the  weight  of  his  tea- 
timony  and  his  credit  as  a  witness,  and  was  therefore  matter  for  the 
consideration  of  the  jurj*.     ^*If,"  as  Coleridge,  J.,  says,  ibid.  p.  26, 
^^  his  evidence  had  in  the  course  of  the  trial  been  so  tainted  with  in- 
sanity as  to  be  unworthy  of  credit,  it  was  the  proper  function  of  the 
jury  to  disregard  it,  and  not  to  act  upon  it'^ 

We  think  the  principle  of  law  in  such  cases,  as  above  laid  down,  fur- 
nishes a  sound  and  reasonable  rule.  The  question  then  before  this  court 
is  not  whether  the  witness,  Joseph  Ma3'o,  Jr.,  was  or  was  not  a  lunatic ; 
whether  on  two  occasions,  shortly  before  his  examination,  he  was  not 
for  a  few  days  decidedly  insane ;  whether  a  few  dsLys  after  his  exam- 
ination he  was  not  in  the  same  condition ;  or  whether  at  the  time  of  the 
motion  he  was  not,  and  is  not  still,  a  lunatic ;  all  of  which  we  incline 
to  believe  has  been  established  by  the  proofs  and  admissions  of  counsel, 
before  this  court  in  argument  This  we  say,  however,  is  not  the  ques- 
tion before  this  court ;  for,  as  was  said  by  Judge  Story,  speaking  for 
all  the  judges  of  the  United  States  Supreme  Court  in  the  case  of  JSvans 
V.  Hettick,  5  Wheat  R.  470,  '^  a  person  being  subject  to  fits  of  derange- 
ment is  no  objection  either  to  his  competency  or  credibility  if  he  is  sane 
at  the  time  of  his  giving  bis  testimon}'."  The  real  question  before  ns 
;  is,  whether  on  Monday  and  Tuesday,  the  28d  and  24th  of  March,  1874, 
when,  as  a  witness  in  this  cause,  he  was  subjected  to  a  protracted  and 
searching  examination  and  cross-examination,  without  objection  to  his 
competency  from  any  quarter,  Joseph  Mayo,  Jr.,  possessed  a  sufficient 
share  of  understanding  to  appreciate  the  nature  and  obligation  of  an 
oath ;  to  distinguish  between  right  and  wrong ;  to  remember  events,  of 
which  he  had  been  a  witness ;  and  to  answer  intelligently  the  questions 

^  8.  0.  2  Den.  Cr.  Caa.  254. 
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propounded  to  him.  If  he  then  possessed  that  degree  of  intelligence, 
we  think  he  was  competent  The  learned  judge  who  presided  at  the 
trial,  and  whose  peculiar  province  it  was  to  decide  that  question,  was 
of  opinion  that  he  did  possess  the  requisite  share  of  understanding ; 
and  it  would  require  very  cogent  and  conclusive  proof  to  the  contrary 
to  induce  this  court  to  interpose  under  such  circumstances.  But  we 
see  no  error  in  the  ruling  of  Judge  Guigon  on  the  motion.  With  all 
the  testimony  before  us,  we  fully  concur  with  him  in  the  opinion  that 
there  was  nothing  in  the  testimony  to  justifj'  the  exclusion  of  the  wit- 
ness, even  had  the  motion  been  made  before  his  examination.  But 
there  was  no  such  motion ;  and  in  deciding  this  question  we  have  the 
benefit  of  an  actual  examination  of  Col.  Maj'O  as  a  witness  on  two  suc- 
cessive days,  —  the  whole  examination  relating  to  complicated  transac- 
tions of  a  delicate  and  painful  character ;  yet  during  that  protracted 
examination  nothing  occurred  which  excited  even  a  suspicion  of  insan- 
ity in  the  mind  of  the  plaintiff  in  error,  or  of  his  learned  and  astute 
counsel ;  although  they  did  think  that  he  was  under  the  influence  of 
stimulants;  nor  upon  a  close  and  critical  review  of  his  testimonj-, 
since  it  was  given,  have  they  been  able  to  point  the  court  to  anything 
in  it  evincing  delusion  or  inconsistency,  any  want  of  intelligence,  or 
even  want  of  memory.  Whilst  on  the  other  hand  Judge  Guigon  certi- 
fies that  although  evidently  drinking  deeplj*,  he  was  at  the  time  of  liis 
examination  '^  a  competent  and  proper  witness,  and  not  laboring  under 
any  mental  disability  whatever ;  "  that ''  his  mind  was  perfectly  clear,  his 
appreciation  of  the  interrogatories  perfect,  his  answers  clear  and  intel- 
ligent, and  framed  in  language  unusually  accurate  and  succinct,  giving 
a  better  and  clearer  idea  of  the  complicated  transactions  as  to  which 
he  deposed  than  any  other  witness  in  the  case."  The  testimony  of  the 
Commonwealth's  attorney,  and  of  the  five  jurors,  who,  among  others, 
were  examined,  was  substantially  to  the  same  effect.  This  testimony 
all  applied  to  Maj'o's  state  of  mind  on  the  two  days  on  which  he  was 
examined  as  a  witness,  being  the  precise  time  at  which,  in  the  opinion 
of  this  court,  it  was  material  to  ascertain  the  state  of  his  mind ;  and 
there  is,  in  our  opinion,  nothing  in  the  record  to  counteract  it,  or  to 
weaken  its  force.  We  are  of  opinion,  therefore,  that  the  motion  was 
properly  overruled.  .  .  .  Judgment  affirmed.^ 

^  And  so  Dist.  Col.  v.  Armes,  107  U.  S.  519.  Compare  Sarbach  v,  Jones,  20  Eans. 
497  ;  State  v.  Brown,  2  Marvel  (Del.),  380,  388-397,  where,  the  court  being  eqnally 
divided,  the  witness  was  received  ;  Walker  v.  State,  97  Ala.  85  ;  Clements  v,  McGoire, 
83  Pac.  Bep.  920  (GaL).    See  Jones,  Evid.  ss.  737,  741.  —  £o. 
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OMICHUND  V.  BARKER* 
Chamcert.   1744-1745. 

[Reported,  fFiOes,  538.] 

Several  persons  resident  in  the  East  Indies  and  professing  the  Gen- 
too  religion,  having  been  examined  on  oath  administered  according  to 
the  ceremonies  of  their  religion  under  a  commission  sent  there  from 
the  Court  of  Chancery,  it  became  a  question  whether  those  depositions 
could  be  read  in  evidence  here ;  and  the  Lord  Chancellor,  conceiving  it 
to  be  a  question  of  considerable  importance,  desired  the  assistaoce  of 
Lee,  Lord  Chief  Justice,  B.  R.,  Willes,  Lord  Chief  Justice,  C.  B.,  and 
the  Lord  Chief  Baron  Parker,  who  afler  hearing  the  case  ai'gued  were 
unanimously  of  the  opinion  that  the  depositions  ought  to  be  i-ead. 

The  case  is  shortly  reported  in  1  Wils.  84,  and  more  fully  in  1  Atk. 
21.  The  following  opinion  was  delivered  by  Willes,  Lord  Chief  Jus- 
tice, C.  B. :  — 

Though  it  be  necessary  only  to  give  my  opinion  whether  the  deposi- 
tions taken  in  the  present  case  can  be  read  or  not,  yet  it  ma}'  be  proper 
in  order  to  come  at  this  particular  question,  in  the  first  place,  to  con* 
sider  the  general  question,  whether  an  infidel,  I  mean  one  who  is  not  a 
Christian,  for  in  that  case  Lord  Coke  certainly  meant  it,  can  be  admitted 
as  a  witness  in  any  case  whatsoever.  If  I  thought  with  m}-  Lord  Coke 
that  he  could  not,  I  must  necessarilj'  be  of  opinion  that  the  depositions 
in  the  present  case  could  not  be  read  as  evidence.  On  the  other  hand, 
if  I  thought  that  infidels  in  all  cases  and  under  all  circumstances  ought 
to  be  admitted  as  witnesses,  the  consequence  would  bo  as  strong  the 
other  waj',  that  these  depositions  ought  to  be  read.  But  if  I  should  be 
of  opinion  (and  I  shall  certainly  go  no  further)  that  some  infidels  in  some 
cases  and  under  some  circumstances  may  be  admitted  as  witnesses,  it 
will  then  remain  to  be  considei*ed,  whether  these  infidels  who  are  ex* 
amined  in  the  cause,  under  the  circumstances  in  which  they  appear  in 
this  court,  are  legal  witnesses  or  not. 

As  to  the  general  question,  Lord  Coke  has  resolved  it  in  the  negative, 
Co.  Lit.  6  b,  —  that  an  infidel  cannot  be  a  witness ;  and  it  is  plain  by 
this  word  'Mnfidel  "  he  meant  Jews  as  well  ns  heathens,  that  is,  all  who 
did  not  believe  the  Christian  religion.  In  2  Inst  507,  and  many  other 
places,  he  calls  the  Jews  infidel  Jews ;  and  in  the  4  Inst.  155,  and  in 
several  other  passages  of  his  books,  he  makes  use  of  this  expression 
infidel  pagans,  which  plainly  shows  that  he  comprised  both  Jews  and 
heathens  under  the  word  infidels;  and  therefore  Serjeant  Hawkins 
(though  a  very  learned  painstaking  man)  is  plainly  mistaken  in  his  His- 
tory of  the  Pleas  of  the  Crown,  2  vol.  p.  434,  where  he  understands  Loixl 
Coke  as  not  excluding  the  Jews  from  being  witnesses,  but  only 
heathens.  .  •  • 

^  For  a  famous  reference  to  this  case,  see  supra,  785.  —  En. 
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To  this  assertion  I  shall  likewise  oppose  the  very  great  authorit}^  of 
Lord  Hale,  2  vol.  279.  And  though  this  has  often  been  mentioned  by 
the  counsel,  it  is  so  full  of  law,  of  good  sense,  and  the  spirit  of  Chris- 
tianity, that  I  think  it  cannot  be  repeated  too  often ;  dectea  repetita 
placebit.  **  It  is  said  by  Lord  Coke  that  an  infidel  is  not  to  be  admit- 
ted as  a  witness ;  the  consequence  of  which  would  be  that  a  Jew,  who 
only  owns  the  Old  Testament,  could  not  be  a  witness.  But  I  take  it 
that  although  the  regular  oath,  as  it  is  allowed  of  by  the  laws  of  £ng« 
land  is  tacti$  aacrosancHs  Dei  ^vangeliis,  which  supposeth  a  man  to 
be  a  Christian,  yet  in  cases  of  necessit}*,  as  in  foreign  contracts  be- 
tween merchant  and  merchant  which  are  many  times  transacted  by 
Jewish  brokers,  the  testimonj'  of  a  Jew  tacto  lihro  legis  MoaaiccB  is  not 
to  be  rejected,  and  is  used  (as  I  have  been  informed)  amongst  all  na- 
tions. ..." 

Having  now,  I  think,  sufficiently  shown  that  Lord  Coke's  rule  is 
without  foundation  either  in  Scripture,  reason,  or  law,  that  I  ma}-  not 
be  understood  in  too  general  a  sense,  I  shall  repeat  it  over  again,  that 

1  oxAy  give  my  opinion  that  such  infidels  wlio  believe  a  God  und  that 
he  will  punish  them  if  they  swear  falsely,  in  some  cases  and  under 
some  circumstances,  may  and  ought  to  be  admitted  as  witnesses  in  this, 
though  a  Christian  country.^  And,  on  the  other  hand,  I  am  clearly  of 
opinion  that  such  infidels  (if  any  such  there  be)  who  either  do  not 
believe  a  God,  or,  if  the}'  do,  do  not  think  that  he  will  either  reward  or 
punish  them  in  this  world  or  in  the  next,  cannot  be  witnesses  iif  any  case 
nor  under  any  circumstances,  for  this  plain  reason,  because  an  oath  can^ 
not  possibly  be  any  tie  or  obligation  upon  them.  I  therefore  entirely 
disagree  wtth  what  is  reported  to  have  been  said  by  Lord  Chief  Justice 
Ley  in  2  Rol.  Rep.  346,  Tr.,  21  Jam.  1,  B.  R.,  that  in  the  trials  of  mat- 
ters arising  beyond  sea  we  ought  to  allow  such  proof  as  they  beyond  sea 
would  allow.  This  would  be  leaving  this  point  on  so  very  loose  and 
uncertain  a  foot,  that  I  cannot  come  into  it ;  for  if  this  rule  were  to 
hold,  considering  in  what  a  strange  manner  justice  is  administered  in 
some  foreign  parts,  God  knows  what  evidence  must  be  admitted.  Nor 
can  I  agree  with  the  resolution  in  the  case  of  Alsop  v.  Bowtrdl^  Cro. 
Jac.  541,  2  M.,  17  J.  1,  B.  R.,  where  it  was  holden  that  a  certificate 
under  the  seal  of  the  minister  at  Utrecht  and  of  the  said  town,  of  the 
marriage  of  two  persons  there,  and  that  they  cohabited  together  as 
man  and  wife,  was  a  sufficient  proof.  To  admit  the  certificate  of  the 
minister  of  the  fact  of  the  marriage  at  a  place  where  there  is  no  bishop 
might  perhaps  be  equal,  and  be  resembled  to  the  certificate  of  the 
bishop  ^  here,  which  is  in  some  cases  conclusive  evidence  of  a  marriage. 
But  I  am  clearly  of  opinion  that  the  certificate  of  their  cohabiting  to- 

^  See  John  Morgan's  Case,  Leach  Cro.  Cas.  58,  where  a  Mahometan  was  sworn  npon 
the  Koran  at  the  Old  Bailey,  in  a  prosecution  for  a  capital  offence. 

'  See  a  learned  argument  of  the  late  Lord  Chief  Justice  (Eyre)  o!'  the  Common 
Pleas  on  the  subject  of  the  Bishop's  certificate  of  a  marriage,  in  Ilderton  v.  Ilderton, 

2  H.  fil.  Rep.  C.  B.  153,  et  seq. 
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gether  ought  not  to  have  been  admitted.    For  onr  law  never  allows  a 
certificate  of  a  mere  matter  of  fact,^  not  ooapled  with  any  matter  of 
law,  to  be  admitted  as  evidence.    Even  the  certificate  of  the  king  un- 
der his  sign-manaal  of  a  matter  of  fact  (except  in  one  old  case  in 
Chancer}',  Hob.  213)  has  been  always  refased ;  and  it  would  be  strange 
if  we  should  give  greater  credit  to  the  certificate  of  a  minister  at  Utrecht 
than  to  that  of  the  king  himself.     Besides,  it  is  not  the  best  evidence 
•that  the  nature  of  the  thing  will  admit ;  but  the  proper  and  usnal  e%-i- 
dence  of  a  fact  arising  beyond  sea  is  an  aflSdavit  or  deposition  taken 
before  a  public  notary,  and  certified  to  be  so  under  the  seal  of  the 
place  or  the  principal  ofiScer  of  the  place,  which  has  been  admitted  as 
evidence  in  some  cases,  where  it  would  be  too  expensive,  considering 
the  nature  of  the  cause,  to  take  out  a  special  commission.    Before  I 
conclude  this  head  I  must  beg  leave  again  to  take  notice  of  what  is 
said  by  Lord  Hale,  that  it  must  be  left  to  the  jury  what  credit  must 
be  given  to  these  infidel  witnesses.    For  I  do  not  think  that  the  same 
credit  ought  to  be  given  either  by  a  court  or  a  Jury  to  an  infidel  wit- 
ness as  to  a  Christian,  who  is  under  much  stronger  obligations  to  swear 
nothing  but  the  truth.    The  distinction  between  the  competency  and 
credit  of  a  witness  is  a  known  distinction,  and  many  witnesses  are 
admitted  as  competent  to  whose  credit  objections  may  be  afterwards 
made.     The  rule  of  evidence  is  that  the  best  evidence  must  be  given 
that  the  nature  of  the  thing  will  admit    The  best  evidence  which  can 
be  expected  or  required  according  to  the  nature  of  the  case  must  be 
received,  but  if  better  evidence  be  offered  on  the  other  side,  the  other 
evidence,  though  admitted,  may  happen  to  be  of  no  weight  at  all.    To 
explain  what  I  mean :  suppose  an  examined  copy  of  a  record  (as  it 
certainly  may)  be  given  in  evidence ;  if  the  other  side  afterwards  pro- 
duce the  record  itself,  and  it  appears  to  be  different  from  the  copy,  the 
authority  of  the  copy  is  at  an  end.    To  come  nearer  to  the  present 
case ;  supposing  an  infidel  who  believes  a  God  and  that  he  will  reward 
and  punish  him  in  this  world,  but  does  not  believe  a  future  state,  be 
examined  on  his  oath  (as  I  think  he  may)  and  on  the  other  side  to  con- 
tradict him  a  Christian  is  examined,  who  believes  a  future  state,  and 
that  he  shall  be  punished  in  the  next  world  as  well  as  in  this,  if  he  does 
not  swear  the  truth,  I  think  that  the  same  credit  ought  not  to  be  given 
to  an  infidel  as  to  a  Christian,  because  he  is  plainly  not  under  so  strong 
an  obligation.^ 

I  have  now  done  with  the  general  question.  And  what  I  have  said 
upon  that  must  plainly  show  of  what  opinion  I  am  in  respect  to  the 
present  question ;  and  therefore  I  shall  be  very  short  as  to  that.  I 
think,  after  what  I  have  already  said,  I  need  sa}*  nothing  more  to  de- 

1  But  see  an  instance  to  the  contrary  in  the  ancient  law.  9  Co.  81  b ;  Go.  Lit 
74  a.  "  If  it  he  alleged  In  avoidance  of  an  oatlawry  that  the  defendant  was  in  prison 
at  Bourdeanz  in  the  service  of  the  mayor  of  Boardeaux,  it  shall  he  tried  hy  the  certifi- 
cate of  the  mayor  of  Bourdeaux."    4th  ed.  4,  10.    See  also  6  D.  &  £.  619,  etc 

*  This  may  illustrate  what  is  said  mpra,  778.  — £d. 
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termine  this  point  than  barel}'  to  state  the  facts  relating  to  it  as  they 
stand  now  before  the  court. 

It  is  admitted  that  the  canse  is  concerning  a  mercantile  affair,  which 
was  transacted  in  a  foreign  heathen  country,  at  Calcutta.  It  must  be 
agreed  that  it  is  greatly  to  the  advantage  of  this  nation  to  carry  on  a 
trade  and  commerce  in  foreign  countries,  and  in  many  countries  inhab- 
ited by  heathens,  and  ]>articularly  in  this  town,  in  which  we  have  estab- 
lished a  factory  for  that  purpose.  A  trade  was  accordingly  carried  on 
there  between  the  plaintiff,  a  heathen  and  subject  of  that  country,  and 
a  Christian  merchant,  a  subject  of  England.  It  is  insisted  by  the  plain- 
tiff that  the  English  merchant,  being  gi^eatl}*  in  his  debt,  witlidrew  into 
England,  and  consequently  was  not  amenable  to  the  courts  of  justice  in 
that  country,  where  if  he  could  have  tried  his  cause  this  evidence  which 
is  now  in  dispute  would  have  certainly  been  admitted.  He  followed 
his  debtor  into  England,  which  was  the  only  remedy  thdt  he  had  left, 
and  filed  his  bill  against  him  in  the  Court  of  Chancery  here.  No  one 
will,  I  believe,  now  say  that  he  had  not  a  right  to  bring  such  a  suit,  or 
that  he  is  not  entitled  to  justice.  For  though  tliere  was  such  an  old 
notion  in  Popish  times,  and  for  some  little  time  afterwards  till  the  Ref- 
ormation was  fully  established,  that  even  an  alien  friend,  especially  if 
he  were  an  infidel,  could  not  sue  in  a  court  of  justice  here,  this  most 
absurd,  wicked,  and  unchristian  notion  has  (God  be  thanked)  been 
long  since  exploded,  and  will  I  hope  never  be  revived  again.  It  being 
admitted  that  he  may  bring  his  suit  here,  and  consequently'  that  he  is 
entitled  to  justice,  it  follows  that  he  must  be  at  liberty  to  produce  his 
evidence  here  in  order  to  make  out  his  case.  And  if  he  produce  his 
evidence,  it  must  be  upon  oath ;  for  it  would  be  absurd  to  give  an 
Infidel  more  credit  than  a  Christian,  which  we  must  do  if  an  infiders 
evidence  be  necessary  in  order  to  do  justice,  and  yet  he  cannot  be 
examined  upon  oath;  he  must  therefore  be  examined  upon  oath  in 
some  shape  or  other.  In  order  to  obtain  justice  the  plaintiff  in  this 
cause  laid  his  case  properly  before  the  Court  of  Chancery,  and  praj^ed 
a  commission  to  Calcutta ;  and  the  Court  of  Chancery,  I  think  very 
rightly  and  with  great  justice,  ordered  a  commission  to  go,  and  that 
the  words  '^  on  the  Holy  Evangelists'*  should  be  omitted,  and  the  word 
**  solemnly  "  inserted  in  their  room ;  and  likewise  verj'  prudently  di- 
rected that  the  commissioners  should  certify  upon  the  return  of  the 
commission  in  what  manner  the  oath  was  administered  to  the  witnesses 
examined  on  the  commission ;  and  what  i-eligion  they  were  of.  The 
commissioners  accordingly  returned  that  the  oath  was  administered  to 
the  witnesses  in  the  same  words  as  here  in  England,  which  fully  an- 
swers the  objection  (if  there  was  anything  in  it)  that  the  form  of  the 
oath  cannot  be  altered  ;  and  they  certified  that  after  the  oath  was  read 
and  interpreted  to  them,  they  touched  the  Bramin's  hand  or  foot^  the 
same  being  the  usual  and  most  solemn  manner  in  which  oaths  are  ad- 
ministered to  witnesses  who  profess  the  Gentoo  religion,  and  In  the 
same  manner  in  which  oaths  are  usually  administered  to  persons  who 
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profess  the  Gentoo  religion  on  their  examination  as  witnesses  in  the 
courts  of  justice  erected  by  virtue  of  his  Majesty's  letters-patent  at 
Calcutta;  and  they  further  certified  that  the  witnesses  so  examined 
were  all  of  the  Gentoo  religion.  This  certificate,  I  think,  fully  answers 
the  objection  that  it  does  not  appear  that  the  witnesses  believe  a  God, 
or  that  he  will  punish  them  if  they  swear  falselj* ;  which,  as  I  have 
already  said,  I  admit  to  be  requisites  absolutely  necessary  to  qualify  a 
person  to  take  an  oath.  I  do  not  at  all  rely  upon  the  books  which 
were  cited  and  which  give  an  account  of  the  Gentoo  religion.  But  it  is 
plain  from  the  certificate  itself  that  they  believe  and  worship  a  God, 
and  that  they  have  priests  for  that  purpose,  which  would  be  of  no  use 
if  they  did  not  believe  that  he  would  reward  or  punish  them  according 
to  their  deserts.^  The  certificate  likewise  answers  this  objection,  that 
the  oath  being  only  read  to  the  witnesses,  it  does  not  appear  that  they 
said  or  did  anything  which  signified  their  assent  to  it;  for  touching 
the  hand  or  foot  of  the  priest  after  these  words  *'  so  help  me  God,"  it 
being  their  usual  form,  is  as  much  signifjing  their  assent  as  kissing 
the  book  is  here,  where  the  party  swearing  likewise  says  nothing.  And 
the  case  cited  by  Lord  Chief  Baron  from  2  Sid.  6,  Mich.  1650,  plainly 
proves  this,  where  Chief  Justice  Glyn  was  of  opinion  that  Doctor 
Owens'  holding  up  his  right  hand  was  sufiflcient  without  touching  the 
book.'  And  Lord  Stairs  in  his  ^'  Institutes  of  the  Laws  of  Scotland," 
p.  692,  confirms  this,  where  he  says,  ''  It  is  the  duty  of  judges  in  tak- 
ing the  oaths  of  witnesses  to  do  it  in  those  forms  that  will  most  touch 
the  conscience  of  the  swearers  according  to  their  persuasion  and  cus- 
tom ;  and  though  Quakera  and  fanatics  deviating  from  the  common 
sentiments  of  mankind  refuse  to  give  a  formal  oath,  yet  if  they  do  that 
which  is  materially  the  same,  it  is  materially  an  oath." 

The  only  objection  that  remains  against  admitting  this  evidence  is 
that  these  witnesses  will  not  be  liable  to  be  indicted  for  perjury ;  be- 
cause they  are  not  sworn  supra  sacrosancta  Dei  JShangeHa^  which 
words,  as  was  insisted,  are  necessary  in  every  such  indictment,  and 
therefore  they  are  not  under  the  same  obligations  to  swear  truly  as 
Christian  witnesses  are.  But  this  objection  has  been  in  a  great  mea- 
sure already  answered  by  the  Chief  Baron,  and  it  may  receive  two 
plain  answers ;  first,  that  these  words,  ^^  supra  sacrosancta  Dei  JShKui- 
gelia"  or  **  tactis  sacrosanctis  Dei  Evangdiis**  are  not  necessary  to 
be  in  an  indictment  for  perjury.  They  have  been  omitted  in  many  in- 
dictments against  Jews,  of  which  several  precedents  have  been  laid 

^  In  8.  c.  1  Atk.  at  p.  46,  the  Chief  Baron  says  of  the  certificate  that  it  "  says  that 
the  Gentoos  believe  in  a  God  as  the  creator  of  the  universe,  and  that  he  is  the  lewaider 
of  those  that  do  well  and  an  avenger  of  those  who  do  ill." —  Ed. 

^  In  5  Selden  Soc.  Pub.  81,  in  proceedings  in  1850,  before  the  bailiffs  of  Norwich, 
we  are  told  that  "  certain  persons  took  a  corporal  oath  by  touching  the  Holy  Gospels  and 
under  a  penalty."  Compare  Com.  w.  Bozzell,  16  Pick.  158, 156-157.  A  *  *  corporal  oath  * 
means  one  accompanied  by  some  assenting  movement  of  the  body,  the  particular  act 
beings  at  common  law,  not  essential.  —  £d. 


SECT.  L]  THUBSTON  V.  WHITNEY  ET  AL.  1083 

before  us;  and  they  are  not  in  the  precedents  of  sach  indictments 
which  I  find  in  an  ancient  and  ver}'  good  book,  entitled  "  West's  Sim- 
boleography ; "  but  it  is  only  said  there  "  supra  sacramentum  suum 
dixit  et  d^oauit "  or  affirmavU  et  deposuit.  Besides,  this  argnment, 
if  it  prove  anything,  proves  a  great  deal  too  much ;  for  if  there  were 
anything  in  it,  many  depositions  even  of  Christians  have  been  admit- 
ted, and  many  more  must  be  admitted,  or  else  there  will  be  a  manifest 
failure  of  justice,  where  the  witnesses  are  certainly  not  liable  to  be  in- 
dicted ;  for  when  the  depositions  of  witnesses  are  taken  in  another 
country,  it  frequently  happens  that  they  never  come  over  hither,  or  if 
they  [do]  cannot  be  indicted  for  perjury  because  the  fact  was  commit- 
ted in  another  country.  Those  therefore  who  are  plainly  not  liable  to 
be  indicted  for  perjury  have  often  been,  and  for  the  sake  of  justice  must 
be,  admitted  as  witnesses ;  and  so  there  is  an  end  of  this  objection.^ 

From  what  I  have  said  it  is  plain  that  my  opinion  is  that  these  depo- 
sitions ought  to  be  read  in  evidence.' 


THURSTON  V.  WHITNEY  et  at. 
Supreme  Judicial  Court  of  Massachusetts.    1848. 

[Reported  2  Cush.  104.] 

On  the  trial  of  this  action,  which  was  in  the  Court  of  Common  Pleas, 
bcfoi*e  Merrick,  J.,  the  defendants  having  called  and  offered  a  witness 
to  be  sworn,  the  plaintiff  objected  to  his  competency,  on  the  ground  of 
a  want  of  religious  belief;  and  offered  to  produce  witnesses  to  prove 
that  the  witness  in  question  did  not  believe  in  the  existence  of  God,  or 
in  a  future  state  of  rewards  and  punishments.  The  presiding  judge  de- 
clined to  hear  the  testimony  so  offered  by  the  plaintiff,  and  overruled 
his  objection  to  the  competency  of  the  witness ;  who  was  thereupon 
sworn  and  testified  on  the  trial.  The  jury  returned  a  verdict  for  the 
defendants,  and  the  plaintiff  alleged  exceptions. 

JP.  ff.  Dewey ^  for  the  plaintiff.     IT,  Wood,  for  the  defendants. 

Wilde,  J.  At  the  trial  of  this  cause,  the  defendants  called  a  witness, 
to  whose  competency  the  plaintiff  objected,  on  the  ground  that  he  did 

*  See  1076  n.,  supra.  — Ed. 

■  The  Lord  ChaDcellor  (Hardwicke)  concurred,  and  ordered  the  depositions  read. 
8.  0.  1  Atk.  p.  50.  As  to  this  case  and  others  a  little  earlier,  see  9  Harr.  Ijaw  Rev.  9. 
Comp.  Atty.-Gen.  v.  Bradlangh,  14  Q.  B.  D.  667  (1885).  Mr.  Bradlaagh  had  no  ob- 
jection to  taking  the  oath.  He  did  in  fact  repeat  it ;  but  he  had  not  the  belief  which 
gives  to  it  legal  significance.  The  oath  operated  to  exclude  from  the  witness  stand 
some  very  different  persons,  e.  g,  the  Quakers  and  others,  who  had  conscientious  scru- 
ples against  swearing.  In  1815  such  a  person  was  committed  to  jail  in  Boston  for  re* 
fusing  to  take  the  oath.  U.  S.  v.  Coolidge,  2  Gall.  868.  In  England  this  happened 
as  late  as  1854.    Powell,  Et.  (4th  ed.)  82.  —  Sn. 
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not  believe  in  the  existence  of  a  God,  or  in  a  state  of  future  rewards 
and  punishments,  and  offered  to  prove  the  same  b}*  witnesses. 

It  has  been  argued  that  this  mode  of  proof  was  not  admissible,  the 
general  rule  of  evidence  being  that  a  witness  shall  not  be  permitted  to 
disqualify  himself  by  declarations  not  under  oath,  made  out  of  Coort^ 
as  they  might  be  untruly  made  for  that  purpose.^  But  it  has  been 
frequently  held,  that  this  mode  of  proof  is  admissible,  and  is  an  excep- 
tion to  the  general  rule,  from  the  necessity  of  the  case ;  it  being  deemed 
unreasonable  that  the  party  objecting  should  be  restricted  to  the  testi- 
mony of  the  witness  on  the  voir  dire^  as  the  objection  supposes  he  has 
no  regard  to  the  sanction  of  an  oath ;  and  if  so,  his  declarations  made 
under  oath  are  of  no  more  weight  than  those  made  seriously  when  not 
under  oath.  1  Greenl.  Ev.  s.  870*  But  the  evidence  of  such  declara. 
tions  should  be  received  cautiously.  Remarks  and  avowals  of  belief  or 
disbelief  may  be  made  in  the  heat  of  argument,  and  for  the  purpose  of 
discussion,  which  may  be  no  sure  Indications  of  the  real  belief  or  dis- 
belief of  the  party.  So  the  witness,  after  having  made  such  declara- 
tions, ma}'  have  changed  his  opinions ;  which,  perhaps,  could  not  be 
proved,  unless  he  should  be  allowed  to  testify.  But  notwithstanding 
these  objections,  which  have  some  weight,  it  is  well  settled  that  the 
avowal  of  a  witness  of  his  religious  belief  or  disbelief  may  be  proved, 
like  any  other  fact. 

It  has  also  been  argued,  that  the  disbelief  of  a  future  state  of 
existence  after  death  is  no  objection  to  the  competency  of  a  witness, 
provided  he  believes  in  his  accountability  to  God,  and  that  God  will 
punish  him  in  this  life  for  false  swearing  or  other  evil  deeds.  In  the 
case  of  ITunscom  v.  JBunscom^  15  Mass.  184,  it  was  held,  that  a  mere 
disbelief  in  a  future  existence  went  only  to  a  witness's  credibility. 
Whether  such  was  the  evidence  offered  in  this  case  does  not  distinctly 
appear ;  it  might  be  that  the  witness  could  be  proved  to  disbelieve  a 
future  state  of  rewards  and  punishments  in  this  life.  But,  however 
this  may  be,  it  is  immaterial  in  the  decision  of  this  case,  for  if  such 
disbelief  would  not  disqualif\'  the  witness,  the  plaintiff  should  have  been 
permitted  to  prove  that  he  disbelieved  the  existence  of  a  God.  On 
this  point  the  law  is  extremely  clear,  and  so  it  has  been  held  from  time 
immemorial.  Lord  Coke  held  that  an  infidel — meaning  a  person  not 
believing  the  Scriptures  of  the  Old  and  New  Testaments  —  was  an 
incompetent  witness.  But  this  opinion  of  Lord  Coke  has  not  been 
sustained  by  later  authorities,  and  seems  never  to  have  been  well 
founded.  The  question  was  very  fully  considered  in  the  case  of 
Omichund  v.  JBarker,  1  Atk.  21,  and  Willes,  538.  And  it  was  settled, 
in  that  case,  that  an  infidel  in  general  could  not  be  excluded  from  be- 
ing a  witness,  if  he  believed  in  a  God  and  in  a  future  state  of  rewards 
and  punishments ;  but  if  he  did  not  so  believe,  he  ought  not  to  be  ad- 
mitted as  a  witness.  And  all  the  authorities  agree,  that  an  atheist,  who 
disbelieves  in  the  existence  of  a  God  who  is  ^Hhe  rewarder  of  truth 

^  He  himself  is  not  to  be  questioned  in  court.    Com.  v.  Smith,  2  Gray,  516.  ~>  £o. 
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and  avenger  of  falsehood/'  cannot  be  permitted  to  testify.  It  would 
indeed  seem  absurd  to  administer  to  a  witness  an  oatb,  containing  a 
solemn  appeal  for  the  truth  of  his  testimony,  to  a  Being  in  whose  exist- 
ence he  has  no  belief.  1  Greenl.  £v.  ss,  368,  869,  and  the  cases  there 
cited ;  3  Dane's  Abr.  c.  98,  art  2 ;  Wakefield  v.  JRoes^  5  Mason,  18 ; 
Jackson  V.  GhridUy,  18  Johns.  98 ;  Curtis  v.  Strong^  4  Day,  51. 

But  the  defendants'  counsel  contend,  that  this  rule  of  law  has  been 
abrogated  by  the  Constitution,  part  }st,  art  2d,  which  provides,  ''  that 
no  subject  shall  be  hurt,  molested,  or  restrained  in  his  person,  or  estate, 
for  worshipping  God  in  the  manner  and  season  most  agreeable  to 
tlie  dictates  of  his  own  conscience,  or  for  his  religious  profession  or 
sentiments." 

In  the  opinion  of  the  court,  this  article  has  no  reference  to  atheists, 
and  to  their  competency  as  witnesses.  It  was  intended  to  prevent 
peraecution  by  punishing  any  one  for  his  religious  opinions,  however 
erroneous  they  might  be.  But  an  atheist  is  without  any  religion,  true 
or  false.  The  disbelief  in  the  existence  of  any  God  is  not  a  religious, 
but  an  anti-religious  sentiment.  If,  however,  it  were  otherwise,  the 
rejection  of  a  witness  for  such  a  disbelief  or  sentiment,  as  incompetent, 
would  be  no  violation  of  this  article  of  the  Constitution.  It  is  not 
within  its  wotxls  or  meaning.  It  would  not  hurt,  molest,  or  restrain 
him,  in  his  person,  libertj',  or  estate.  We  are  therefore  very  clearlj'  of 
the  opinion  that  the  witness  was  incompetent,  and  ought  not  to  have 
been  allowed  to  testify.  Mecqptions  sustained. 


In  Adams,  Adm'r,  v.  The  Trustees  of  the  Imtebnal  I]£frovei[ent 
Fund,  37  Fla.  266  (1896),  a  bill  in  equity  for  the  enforcement  of  a 
trust,  the  court  (Taylor,  J.)  said:  '^To  Hugh  A.  Corley,  a  witness  on 
behalf  of  the  defendants,  who  had  testified  that  he  was  acting  treasurer 
for  the  Board  of  Trustees  of  the  Internal  Improvement  Fund  fh>m 
about  June,  1867,  until  July  1st,  1868,  the  defendants  propounded  the 
following  questions :  .  •  .  These  questions  were  objected  to  by  the  com- 
plainant for  the  reason  that  the  witness  was  pei*8onally  interested  in  the 
matter  about  which  his  evidence  is  sought  to  be  elicited,  and  in  the 
event  of  the  suit,  and  that  he  was  disqualified  to  give  testimony  as  to 
transactions  between  himself  and  J.  S.  Adams,  deceased,  but  the  ob* 
jections  were  overruled  by  the  court,  ...  to  which  the  complainant 
excepted,  and  the  rulings  are  assigned  as  error.  .  .  . 

"  Section  1  of  Cliapter  1983  laws,  approved  February  14th,  1874,  en- 
titled ^  an  act  in  relation  to  testimony  in  civil  actions'  (sec.  24,  p.  518 
McClcllan's  Digest ;  sea  1095  Rev.  Stat)  provides  as  follows :  '  No 
person  offered  as  a  witness  in  any  court,  or  before  any  officer  acting 
judicially,  shall  be  excluded  by  reason  of  his  interest  in  the  event 
of  the  action  or  proceeding,  or  because  he  is  a  party  thereto;  pro- 
vided, however,  that  no  party  to  such  action  or  proceeding,  nor  any 
person  interested  in  the  event  thereof,  nor  any  person  from,  through, 
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or  under  whom  any  such  party  or  interested  person  derives  any  interest 
or  title  by  assignment  or  otherwise,  shall  be  examined  as  a  witness  in 
regard  to  anj*  transaction  or  communication  between  such  witness  and 
the  person  at  the  time  of  such  examination  deceased,  insane,  or  lunatic, 
against  the  executor,  administrator,  heir  at  law,  next  of  kin,  assignee, 
legatee,  devisee,  or  survivor  of  such  deceased  person,  or  the  assignee 
or  committee  of  such  insane  person  or  lunatic;  but  this  prohibition 
shall  not  extend  to  any  transaction  or  communication  as  to  which  any 
such  executor,  administrator,  heir  at  law,  next  of  kin,  assignee,  legatee, 
devisee,  survivor  or  committeeman  shall  be  examined  on  his  own  be- 
half, or  as  to  which  the  testimony  of  such  deceased  person  or  lunatic 
shall  be  given  in  evidence.'  This  legislation  seems  to  have  been 
adopted  totidem  verbis  from  the  State  of  New  York,  it  having  been 
originally  section  829  of  the  New  York  Code  of  Civil  Procedure,  but 
b}'  subsequent  revisions  of  that  Code,  renumbered  as  sections  898  and 
899  (10th  Revised  Edition  Voorhees'  New  York  Annotated  Code,  of 
1871).  In  passing  upon  this  statute  this  court,  in  Rolnnson  v.  Dibbi^s 
Administrator^  17  Fla.  457,  has  said  that  its  purpose  was  to  enlai^e, 
not  to  restrict,  the  competency  of  witnesses.  Bdote  v.  (/BriaiCs  Ad- 
*  mifiistrator,  20  Fla.  126.     In  the  thoroughly  considered  opinion  of 

Judge  Peckham  construing  this  statute,  in  the  case  of  JBisenlord  v. 
Clum,  126  N.  Y.  652,  27  N.  E.  Rep.  1024,  it  is  said :  *  The  expression 
*'  interest  in  the  event,''  as  used  in  our  statute,  was  never  intended  to 
enlarge  the  class  to  be  excluded  under  it  beyond  that  which  the  com- 
mon law  excluded  in  using  the  same  language.'  In  other  woixls,  under 
the  stringent  rules  of  the  common  law,  all  persons  '  interested  in  the 
event'  of  a  suit  were  excluded  Ax>m  testifying  in  such  suit,  whether 
their  antagonists  in  interest  were  living  or  dead.  The  purpose  of  this 
statute  was  to  remove  this  common  law  disability  arising  from  interest 
in  the  event  of  litigation,  except  in  cases  where  one  of  the  parties  to 
any  '  transaction  or  communication '  was,  at  the  time  of  the  examina- 
tion, dead  or  insane.  In  the  latter  cases  the  disabilities  arising  from 
interest  in  the  event  that  were  imposed  by  the  common  law  are,  by  the 
statute,  retained.  But  in  such  cases  the  statute  disqualifies  those  only 
who  were  disqualified  by  the  general  rule  of  the  common  law.  Any 
exception  from  the  disqualification  that  was  recognized  by  the  rules  of 
the  common  law  would  likewise  form  an  exception  to  the  cases  intended 
to  be  excluded  by  the  proviso  to  our  statute.  Where,  then,  a  witness 
is  objected  to  under  the  proviso  of  this  statute  as  being  disqualified 
because  of  interest  in  the  event  of  the  suit,  the  true  test  of  his  compe- 
tency is  by  a  resort  to  the  common  law.  If  he  was  competent  by  the 
common  law  he  is  competent  under  the  proviso  to  this  statute,  and 
vice  versa.  Darwin  v.  Kreigher^  45  Minn.  64,  47  N.  W.  Rep.  314 ; 
Hanf  v.  NoHhwestem  Masonic  Aid  Ass%  76  Wis.  450,  45  N.  W. 
Rep.  315. 

Under  the  common  law  the  interest,  in  order  to  exclude  a  witness 
must  have  been  some  legal,  certain,  and  immediate  interest^  however 
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• 

minute  in  the  result  of  the  caase,  or  in  the  record  as  an  instrument 
of  evidence.  Where  actual  gain  or  loss  would  result,  simply 
and  immediately  from  the  verdict  and  Judgment,  the  witness  was 
deemed  incompetent  by  reason  of  his  interest ;  as,  where  he  was  a 
party,  though  but  a  nominal  party,  to  the  suit ;  or  was  a  party  in  bene- 
ficial interest ;  or  qtiasi  a  party,  from  having  entered  into  a  rule  of 
court  or  agreement  that  another  cause  to  which  he  was  a  part}'  should 
abide  the  same  result  with  that  in  which  he  proposed  to  give  evidence. 
A  witness  was  also  incompetent  by  the  common  law  where  the  record 
would,  if  his  party  succeeded,  be  evidence  of  some  matters  of  fact  to 
entitle  him  to  a  legal  advantage,  or  rei)el  a  legal  liability.  In  Qreen- 
leaf  on  Evidence,  sec.  390,  it  is  said  that  ^  the  true  test  of  the  interest 
of  a  witness  is,  that  he  will  either  gain  or  lose  b}'  the  direct  legal  op- 
eration and  effect  of  the  judgment,  or  that  the  record  will  be  legal  evi- 
dence, for  or  against  him,  in  some  other  action.  It  must  be  present, 
certain,  and  vested  interest,  and  not  an  interest  uncertain,  remote,  or 
contingent.'  In  construing  the  proviso  to  the  statute  under  considcra* 
tion  the  Court  of  Appeals  of  New  York  has  uniformly  applied  the  test 
as  thus  laid  down  by  Mr.  Greenleaf.  Hobart  v.  Hobart,  62  N.  Y.  80  ; 
Wallace  v.  Sti^aus,  113  N.  Y.  238,  21  N.  E.  Rep.  66;  GonneUy  v. 
a  Connor,  117  N.  Y.  91,  22  N.  E.  Rep.  753 ;  Eisenlord  v.  Clum,  126 
N.  Y.  552,  27  N.  E.  Rep.  1024.  It  is  well  settled,  however,  that  by 
the  common  law  agents,  carriers,  factors,  and  other  servants  of  this 
description  constituted  a  class  of  special  exceptions  to  the  general 
rule  that  a  witness  interested  in  the  subject  of  the  suit  is  not  compe- 
tent to  testify  on  the  side  of  his  interest.  This  principle  was  extended 
to  every  species  of  agency  or  intervention  by  which  business  was 
transacted,  unless  the  case  was  overborne  by  some  other  rule  that  took 
tlie  agent  out  of  the  exception.  Croom  v.  NoRy  6  Fla.  52 ;  Starkie 
on  Evidence  (10th  ed.),  p.  118  et  seq.  and  notes;  8  Phillips  on  Evi- 
dence (4th  Am.  ed.),  pp.  6  to  112  and  notes;  1  Greenleaf  on  Evidence 
(15th  ed.),  sees.  416,  417  and  citations;  Matthews  v.  HaydoUy  2  Esp. 
509 ;  Adams  v.  JDavis,  3  Esp.  48 ;  Btirker  v.  Macrae^  3  Camp.  144  ; 
Jlderton  v.  Atkinson,  7  Term,  480 ;  Strafford  Bank  v.  Cornell,  1  N.  H. 
192  ;  JPhelps  v.  Hall^  2  Tyler  (Vt.),  399 ;  PhiUips  v.  Bridge,  11  Mass. 
242 ;  Franklin  Bank  v.  Freeman,  16  Pick.  535 ;  United  States  Bank  v. 
Steams,  15  Wend.  314 ;  Van  Nuys  v.  Terhune,  3  Johns.  Cas.  82,  and 
cases  in  note;  Stewart  v.  Kip,  5  Johns.  256. 

Applying  these  well  established  principles  to  the  case  of  the  witness 
Hugh  A.  Corley,  was  he  disqualified  as  a  witness  to  testif}*  in  this  cause 
to  transactions  of  the  kind  inquired  about  between  himself  and  John  S. 
Adams,  deceased  ?  We  do  not  think  that  he  was  disqualified.  He  was 
not  a  party  to  the  suit  directly  or  indirectlj',  and  did  not  have  that 
present,  certain,  and  vested  interest  in  its  immediate  result  that  was 
necessary  to  disqualify  him ;  neither  do  we  think  that  the  record  in  this 
cause,  no  matter  how  it  may  have  resulted,  could  have  been  used  as  evi- 
dence for  or  against  him  in  any  other  cause.    It  is  contended  that  he  was 
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interested  in  eBtablishing  the  defence  interposed  bj'  the  defendants  as 
it  would  relieve  him  from  liability  to  the  defendants  as  trustees  for  the 
coupons  turned  over  to  Adams  by  him.  It  may  have  been  true  that 
he  was  interested  in  establishing  the  abstract  fact  that  he  had  turned 
over  to  Adams  the  amount  of  coupons  that  he  testified  that  he  had 
delivered  to  him,  but  the  establishment  of  that  fact  in  this  suit,  no 
matter  how  it  resulted,  could  not  have  had  the  direct  effect  of  reliev- 
ing the  witness  from  further  liability  to  account  in  another  suit  to  the 
defendant  trustees  for  the  coupons  so  testified  to  have  been  delivered ; 
neither  could  the  record  in  this  cause,  no  matter  what  its  result,  have 
been  used  by  the  witness  in  any  suit  against  him  by  the  trustees  as  an 
adjudication  or  establishment  of  the  fact  of  such  delivery  of  coupons 
by  him;  nor,  had  this  suit  resulted  against  the  trustees,  could  the 
record  therein  be  used  against  the  witness  in  a  suit  for  such  an  account- 
ing by  the  trustees,  as  an  adjudication  or  establishment  of  the  fact 
that  he  had  not  delivered  to  Adams  the  coupons  he  claims  to  have 
turned  over  to  him.  An  interest  by  the  witness  simply  in  the  question 
involved  did  not  disqualify,  but  he  must  have  been  so  interested  in  the 
result  of  the  suit  as  that  he  would  gain  or  lose  directly  and  immediately 
thereby,  or  that  the  record  therein  could  be  used  as  legal  evidence 
either  for  him  or  against  him  in  some  other  suit  as  an  establishment  or 
disestablishment  of  the  matters  testified  about  by  him.  (1  Greenleaf 
on  Evidence,  sec.  389,  and  New  York  cases  suprc^) 

Even  if  the  witness  Gorlej-,  however,  was  so  interested  in  the  event 
of  this  suit  as  that  he  would  ordinarily  be  incompetent  to  testify  in 
response  to  the  interrogatories  propounded  to  him  and  objected  to, 
yet  we  think  that  in  the  transaction  between  him  and  the  deceased 
Adams,  by  which  he  turned  over  to  the  latter  the  coupons  in  dispute, 
he  acted  in  the  capacity  of  an  agent  for  the  defendant  trustees,  who 
were  his  principals,  which  put  him  clearly  in  the  class  of  exceptions  to 
the  general  rule  who  are  not  disqualified.  The  fact  is  undisputed  that 
the  witness  Corlcj^  prior  to  the  alleged  delivery  of  the  coupons  to 
Adams,  had  been  the  secretary,  treasurer,  and  land  salesman  for  the 
defendant  Board  of  Trustees,  that  as  such  agent  of  the  Board  he 
received  large  amounts  of  such  coupons  in  payment  for  lands  held  in 
trust  and  for  sale  by  said  Boaix! ;  that  after  J.  S.  Adams  became  secre- 
tary and  treasurer  for  the  Board  he  was  expressly  authorized  to  settle 
with  Corley  the  affairs  of  the  office  while  filled  by  the  latter.  Corley's 
testimony  is  that  he  held  the  coupons  turned  over  to  Adams  as  the 
property  of  the  defendant  Board  of  Trustees,  and  turned  them  over  to 
Adams  as  the  property  of  the  Board.  Under  these  circumstances  he 
was  nothing  more  than  the  agent  of  the  Board  in  such  transaction 
and  entirely  competent  to  testify  in  relation  thereto. 

It  is  further  contended  here  that  the  defendant  Board  of  Trus- 
tees derived  their  right,  title,  interest,  or  claim  to  the  coupons, 
if  any,  through  the  witness  Corley  by  transfer  or  assignment  from 
him,  and  that  therefore  Corley  was  expressly  disqualified  by  the 
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statute  as  a  witness  to  this  transaction  with  the  deceased  Adams. 
This  position  is  wholly  untenable.  Corley,  the  proof  all  shows,  never 
had  any  other  interest  in,  possession  of,  or  ownership  over,  the  coupons 
alleged  to  have  been  delivered  by  him  to  Adams  than  that  of  the  cus- 
todian thereof  as  agent  for  the  Board  of  Trustees.  The  trustees  de- 
rived their  title  thereto,  not  from  Corle3%  their  agent,  but  directly  from 
the  purchasers  of  lands  held  in  trust  and  for  sale  by  them,  in  payment 
for  such  lands.  Corley  had  no  interest  either  in  the  lands  sold,  or  in 
the  moneys  or  coupons  received  in  payment  therefor.  In  selling  the 
lauds  controlled  by  the  Board  he  acted  merely  as  their  agent,  and  in 
the  receipt  of  coupons  in  payment  therefor  he  acted  in  the  same 
capacity'.  Whenever  he  received  any  monej's  or  coupons  in  payment 
for  lands  of  the  Board  he  did  not  acquire  any  interest  in,  or  title  to* 
such  moneys  or  coupons,  but  received  them  as  the  property  of  the 
Board  merely  as  their  receiving  agent.  For  a  case  where  the  witness 
offered  and  held  competent  was  surrounded  by  circumstances  quite 
analogous  to  that  of  the  witness  Corley,  so  far  as  interest  in  the  event 
of  the  suit  is  concerned,  see  JVearpcus  v.  GUman^  104  N.  Y.  508, 
10  N.  E.  Rep.  894." » 

In  Benson  v.  Untted  States,  146  U.  S.  825  (1892),  on  error  to  the 
Circuit  Court  of  the  United  States  for  the  District  of  Kansas,  where 
the  plaintiff  had  been  jointly  indicted  with  Mary  Rautzahn  for  a 
murder  on  a  military  reservation  within  the  exclusive  jurisdiction  of 
the  United  States,  and  had  been  separately  tried  and  convicted,  the 
court  (Brewer,  J.),  in  affirming  the  judgment  of  the  Circuit  Court,  said : 
^^  The  third  principal  point  upon  which  defendant  relies  is  this :  Mary 
Rautzahn,  the  daughter  of  the  murdered  woman,  was  jointly  indicted 
with  the  defendant.  A  severance  was  ordered  by  the  court,  and  on 
this  trial  of  defendant  his  co-defendant,  Mary  Rautzahn,  was  called 
and  examined  as  a  witness  for  the  government,  and  this  examination 
was  before  any  disposition  of  the  case  against  her.  Authorities  on  this 
question  are  conflicting.  The  following  sustain  the  ruling  of  the  Cir- 
cuit Court:  iStcUe  v.  Brien^  3  Vroom  (32  N.  J.  Law),  414 ;  Noyes  v. 

^  Similar  provisions  to  those  of  the  statute  here  discussed  are  found  in  the  Federal 
legislation  and  in  most  of  our  States,  but  not  in  all,  e.  g.  in  Massachusetts ;  nor  in 
£ngland.  See  Stephens  v.  Bemays,  42  Fed.  Rep.  488  (E.  D.  Mo.)  ;  Sutherland  v.  Ross, 
140  Pa.  379;  Hopkins  v.  Grimshaw,  165  U.  S.  852.  Compare  Hill  v,  Wilson,  L.  R. 
8  Ch.  888,  900 ;  Richardson  v.  Hobson,  80  Ch.  D.  396,  400,  402. 

In  Massachusetts,  where,  since  the  St  1870,  c.  893  (8ee,  also.  Mass*  .St.  1864, 
c.  304),  the  decease  of  a  party  to  the  litigation  makes  no  difference  in  the  competency 
of  any  other  person  to  testify,  it  waa  provided  by  Stat.  1896,  c.  445,  that  '*  In  the  trial  of 
ail  action  against  an  executor  or  against  an  administrator  of  a  deceased  person,  in  which 
the  cause  of  action  is  supported  by  oral  testimony  of  a  promise  or  statement  made  by 
said  deceased  person,  evidence  of  statements  written  or  oral  made  by  said  deceased  per- 
son, memoranda  and  entries  written  by  him,  and  evidence  of  his  acts  and  habits  of 
dealing  tending  to  disprove  or  to  show  the  improbability  of  such  statement  or  promise 
having  been  made,  shall  be  admissible."  And  see  the  later  statute  of  1898,  c  535 1 
tapra^  672.  —Ed. 

60 


1090  BENSON  V,  UNITED  STATES.  [CHAP.   V. 

The  State,  12  Vroom  (41  N.  J.  Law),  418 ;  Noland  v.  The  State^  19 
Ohio,  131 ;  AUen  v.  StaU,  10  Ohio  St  287 ;  Jone^  v.  The  State, 
1  Georgia,  610 ;  State  v.  Barrows^  76  Maine,  401.  In  this  last  case  is 
quite  a  discussion  of  the  question  bj  Peters,  C.  J.|  and  review  of  the 
authorities.  We  quote  from  the  opinion:  'As  a  question  simply  at 
common  law,  although  there  is  a  contradiction  in  the  cases,  the  pre- 
ponderance of  authority  seems  to  favor  the  admission  of  a  co-defendant, 
not  on  trial,  as  a  witness,  if  called  by  the  prosecution.  There  is  very 
much  less  authority  allowing  him  to  be  sworn  as  a  witness  for  the  de- 
fence. Whether  the  distinction  be  a  sensible  one  or  not,  it  has  pre- 
vailed extensively.  .  .  . 

*'  ^  Most  of  the  authors  on  evidence  evidently  adopt  the  view  that 
the  testimony  is  admissible  when  offered  by  the  State.  Althougli  bat 
little  authority  is  adduced  to  support  their  statements,  and  the  doc- 
trine is  not  very  clearly  or  positively'  stated  in  some  instances,  still  such 
a  general  concurrence  of  favorable  expression  has  much  weight  upon 
the  question.  It  goes  far  to  show  the  common  opinion  and  practice. 
Hawkins'  P.  C.  book  2,  c.  46,  §  90 ;  1  Halo's  P.  C.  805 ;  2  SUrkie's 
Ev.  11 ;  Roscoe's  Cr.  Ev.  9th  ed.  130,  140;  2  Russell's  Crimes,  957. 
Mr.  Wharton  says :  ''  An  accomplice  is  a  competent  witness  for  the 
prosecution,  although  his  expectation  of  pardon  depends  upon  the  de- 
fendant's conviction,  and  although  he  is  a  co-defendant,  provided  in 
the  latter  case  his  trial  is  severed  from  that  of  the  defendant  against 
whom  he  is  offered."  Whart.  Cr.  Ev.  8th  ed.  §  439.  Mr.  Greenleaf 
states  the  same  rule.  He  sa3-s :  ^^  The  usual  course  is  to  leave  out  of 
the  indictment  those  who  are  to  be  called  as  witnesses,  but  it  makes  no 
difference  as  to  the  admissibility  of  an  accomplice,  whether  he  is  in- 
dicted or  not,  if  he  has  not  been  put  on  his  trial  at  the  same  time  with 
bis  companions  in  guilt"    1  Greenl.  Ev.  §  379.' 

^'  Referring  to  the  English  authorities,  it  has  there  been  held  that,  at 
common  law,  and  independentlj'  of  any  statute,  when  two  persons  jointly 
indicted  are  tried  together,  neither  is  a  competent  witness ;  but  that  if 
one  is  tried  separatel}*,  the  other  is  a  competent  witness  against  him, 
because,  as  observed  by  Mr.  Justice  Blackburn,  ^  the  witness  was  a 
party  to  the  record,  but  had  not  been  given  in  chaise  to  the  same  jury.' 
Queen  v.  Payne,  L.  R.  1  C.  C.  849,  854 ;  Winsor  v.  The  Queen,  L.  R. 
1  Q.  B.  390. 

''  But  it  is  said  that  this  court  has  already  practical  decided  this 
question  in  the  case  of  United  States  v.  Reid,  12  How.  361.  The  pre- 
cise question  in  that  case  was  as  to  the  right  of  the  defendant  to  call 
his  co-defendant,  and  not  that  of  the  government  to  call  the  co-defend- 
ant, and  a  distinction  has  been  recognized  between  the  two  cases.  It 
is  true  that  the  reasons  given  for  the  exclusion  of  the  witness  in  one  are 
largely  the  same  as  those  given  for  his  exclusion  in  the  other,  to  wit, 
interest  and  being  party  to  the  record;  but  public  policy  is  also 
urged  in  favor  of  the  exclusion  of  one  defendant  as  a  witness  for  his 
co-defendant,  for  each  would  try  to  swear  the  other  out  of  the  charge. 
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And  as  the  distinction  pi-evailed,  whether  founded  on  satisfactor}'  rea- 
sons or  not,  it  is  sufficient  to  justify  us  in  holding  that  that  case  is  not 
decisive  of  this.  Further,  the  stress  in  that  case  was  not  on  this  ques- 
tion. The  defendant  was  indicted  and  tried  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Virginia.  A  statute  had  been  passed 
in  that  State,  in  terms  permitting  a  co-defendant  when  not  jointly  tried 
to  testify  in  favor  of  the  one  on  trial,  and  that  statute  was  invoked  as 
securing  the  competency  of  the  witness,  and  the  question  which  was 
discussed  was  whether  the  existing  statute  law  of  Virginia  controlled, 
and  it  was  held  that  it  did  not,  and  that  the  question  was  to  be  deter- 
mined by  the  common  law  as  it  stood  in  Virginia  at  the  date  of  the 
Judiciar^*^  Act  of  1789.  It  was  assumed  both  in  this  court  and  in  the 
Circuit  Court,  8  Hughes,  509,  539,  540,  that  by  that  law  the  co-defend- 
.ant  was  incompetent.  It  was  not  affirmed  that  such  was  the  rule  in 
the  mother  country  or  in  the  other  States  of  the  Union.  We  do  not 
feel  ourselves,  therefore,  precluded  by  that  case  from  examining  this 
question  in  the  light  of  general  authority  and  sound  reason. 

''In  this  examination  it  is  well  to  consider  upon  what  reasons  the 
co-defendant  was  excluded.  They  were  substantially  two :  first,  that 
he  was  interested;  and,  second,  that  ho  was  a  party  to  the  record. 
It  is  familiar  knowledge  that  the  old  common  law  carefully  excluded 
from  the  witness  stand  parties  to  the  record,  and  those  who  were  inter- 
ested in  the  result ;  and  this  rule  extended  to  both  civil  and  criminal 
cases.  Fear  of  peijur}*  was  the  reason  for  the  rule.  The  exceptions 
which  were  engrafted  upon  it  were  only  those  which  sprang  from  the 
supposed  necessities  of  the  case,  and  were  carried  no  further  than  such 
necessities  demanded.  So  late  as  1842  it  was  a  question  doubtful 
enough  to  be  sent  on  certificate  of  division  to  this  court,  whether  the 
owner  of  goods  stolen  on  the  high  seas  was  a  competent  witness  on 
the  trial  of  the  party  accused  of  the  larceny,  the  statute  providing  for 
the  punishment  of  the  offence  enacting  tliat  the  party  convicted  should 
be  fined  not  exceeding  fonrfold  the  value  of  the  property  stolen,  —  tlie 
one  moiety  to  be  paid  to  the  owner  and  the  other  to  the  informer.  And 
after  a  full  discussion,  in  an  opinion  by  Mr.  Justice  Story,  it  was  re- 
solved in  favor  of  the  competency  of  the  witness.  United  States  v. 
Murphy  J  16  Pet.  208. 

''  Nor  were  those  named  the  only  grounds  of  exclusion  from  the  wit- 
ness stand ;  conviction  of  crime,  want  of  religious  belief,  and  other 
matters  were  held  sufficient.  Indeed,  the  theory  of  the  common  law 
was  to  admit  to  the  witness  stand  only  those  presumably  honest,  ap- 
preciating the  sanctity  of  an  oath,  unaffected  as  a  party  by  the  result, 
and  free  from  any  of  the  temptations  of  interest  The  courts  were 
afraid  to  trust  the  intelligence  of  Jurors.  But  the  last  fifty  years  have 
wrought  a  great  change  in  these  respects,  and  to-day  the  tendency  is 
to  enlarge  the  domain  of  competency  and  to  submit  to  the  jury  for  their 
consideration  as  to  the  credibility  of  the  witness  those  matters  which 
heretofore  were  ruled  sufficient  to  justify  his  exclusion.    This  change 
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has  been  wrooght  partially  by  legislation  and  partially  by  judicial  oon* 
Btraetion.  By  Congress,  in  July,  1864  (Rev.  Stat.  §  858),  it  was  en- 
acted that  '  in  the  courts  of  the  United  States  no  witness  shall  be 
excluded  in  any  action  on  account  of  color,  or  in  any  civil  action  be- 
cause he  is  a  party  to  or  interested  in  the  issue  tried,'  with  a  proviso 
as  to  actions  by  and  against  executors,  etc.  And  on  March  16,  1878, 
it  also  passed  an  act  permitting  the  defendant  in  criminal  cases  to  tes- 
tify at  his  own  request  20  Stat.  30,  c.  87.  Under  that  statute,  if 
there  had  been  no  severance  and  the  two  defendants  had  been  tried 
jointly,  either  would  have  been  a  competent  witness  for  the  defendants, 
and  though  the  testimony  of  the  one  bore  against  the  other,  it  would 
none  the  less  be  competent  Commomoealth  v.  Brovm^  130  Mass.  279. 
The  statute  in  terms  places  no  limitation  on  the  scope  of  the  testimony, 
for  its  language  is  ^  the  person  so  charged  shall  at  his  own  request,  but 
not  otherwise,  be  a  competent  witness.'  His  competency  being  thus 
established,  the  limits  of  examination  are  those  which  apply  to  all  other 
witnesses.  Legislation  of  similar  import  prevails  in  most  of  the  States. 
The  spirit  of  this  legislation  has  controlled  the  decisions  of  the  courts, 
and  steadily,  one  by  one,  the  merely  technical  barriers  which  excluded 
witnesses  from  the  stand  have  been  removed,  till  now  it  is  generally, 
though  perhaps  not  universally,  true  that  no  one  is  excluded  therefrom 
•  unless  the  lips  of  the  originally  adverse  party  are  closed  by  death,  or 
unless  some  one  of  those  peculiarly  confidential  relations,  like  that  of 
husband  and  wife,  forbids  the  breaking  of  silence. 

''In  the  light  of  these  authorities  and  this  legislation  of  Congress, 
there  is  less  difficulty  in  disposing  of  this  question.  If  interest  and 
being  a  party  to  the  record  do  not  exclude  a  defendant  on  trial  from 
the  witness  stand,  upon  what  reasoning  can  a  co-defendant,  not  on 
trial,  be  adjudged  incompetent?  The  conviction  or  acquittal  of  the 
former  does  i\pt  determine  the  guilt  or  innocence  of  the  latter,  and  the 
judgment  for  or  against  the  former  will  be  no  evidence  on  the  subse- 
quent trial  of  the  latter.  Indeed,  so  far  as  actual  legal  interest  is 
concerned,  it  is  a  matter  of  no  moment  to  the  latter.  While  the  co- 
defendant  not  on  trial  is  a  party  to  the  record,  yet  he  is  only  technically 
so.  Confessedly,  if  separately  indicted,  he  would  be  a  competent  wit- 
ness for  the  government ;  but  a  separate  trial  under  a  joint  indictment 
makes  in  fact  as  independent  a  proceeding  as  a  trial  on  a  separate  in- 
dictment In  view  of  this,  very  pertinent  is  the  observation  of  Chief 
Justice  Beasley,  in  State  v.  BHen,  supra :  *  The  only  reason  for  the 
rejection  of  such  a  witness  is,  that  his  own  accusation  of  crime  is  writ- 
ten on  the  same  piece  of  paper,  instead  of  on  a  different  piece,  with  the 
charge  against  the  culprit  whose  trial  is  in  progress.  It  is  obvious  such 
a  rule  could  only  stand,  in  an}*  system  of  rational  law,  on  the  basis 
of  unifoim  precedent  and  ancient  usage.  I  have  discovered  no  such 
basis.'  We  think  the  testimony  of  Mrs.  Bautzahn  was  competent,  and 
there  was  no  error  in  its  admission/' 
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SPARHAWK  V.   SPARHAWK  et  at. 
SuPRSMB  Judicial  Court  of  Massachusetts.    1865. 

[Reported  10  Alien,  155.] 

Appeal  from  a  decree  of  the  judge  of  probate,  disallowing  an  in 
Btrument  offered  for  probate  as  the  will  of  Catherine  S.  Cole. 

It  was  agreed  that  Mra.  Cole,  at  the  times  of  the  execution  of  this 
instrument  and  of  her  death,  had  no  father,  mother,  husband,  or  children 
living  ;  that  she  died  possessed  of  considerable  propertj' ;  that  Edward 
Sparhawk,  one  of  the  three  attesting  witnesses,  was  her  brother  and 
an  heir-at-law,  and  that  the  instrument  contained  no  devise  or  bequest 
to  him,  but  gave  nearly  all  the  property  to  his  son.  The  question 
whether  he  was  a  competent  attesting  witness  was  reserved  by  Gray,  J., 
for  the  determination  of  the  whole  Court 
.    J31  W,  Paine  and  J.  P.  Converse^  for  the  executor. 

C.  Rohinsonj  Jr.  (X  Ruiter  with  him),  for  the  heirs-at-law. 

BiGELow,  C.  J.  The  provisions  of  Gen.  Sts.  c.  131,  as.  13,  14, 
abolishing  the  disqualification  of  witnesses  on  the  ground  of  infamy 
and  interest,  and  permitting  parties  to  the  record  in  all  civil  actions 
and  procedings  to  testify,  do  not  appl}^  to  attesting  witnesses  to  wills 
or  codicils.  By  s.  15  these  are  speciallj'  excepted  from  the  of^eration 
of  the  two  preceding  sections.  We  must  therefore  have  recourse  to  the 
well-settled  rules  of  the  common  law,  as  thej'  existed  prior  to  the  enact- 
ment of  the  above  cited  provisions,  in  order  to  determine  whether  a 
witness  to  a  will  is  competent  as  a  subscribing  witness  at  the  time  of 
the  attestation  of  the  instrument  and  its  execution  by  the  testator.  It 
is  to  be  borne  in  mind  that  the  question  to  be  determined  in  this  case  is 
not  whether  the  witness  objected  to  at  the  trial  was  competent  to  give 
evidence  in  the  case,  but  whether  he  was  competent  according  to  the 
rules  of  the  common  law  to  act  as  a  subscribing  witness.  If  he  was, 
then  the  will  was  duly  attested ;  but  if  he  was  not,  then  the  will  cannot 
be  admitted  to  probate,  because  it  was  not  subscribed  in  the  presence 
of  the  testator  by  three  competent  witnesses. 

The  much  vexed  question  as  to  the  true  construction  of  the  words 
''  credible  witnesses  "  in  the  English  statute  of  wills  was  early  settled 
by  this  court,  in  Amory  v.  Fellowes^  5  Mass.  219,  229,  in  which  it  was 
held  that  the  word  *'  credible  "  was  used  as  equivalent  to  *^  competent/' 
and  that  a  witness  was  admissible  to  prove  the  execution  of  a  will 
**  whom  the  law  will  trust  to  testify  to  a  jury."  This  construction  was 
confirmed  by  several  subsequent  decisions :  Sears  y,  DlUinghxim^  12 
Mass.  358,  861 ;  Hawes  v.  Riimphrey^  9  Pick.  850,  856 ;  haven  v. 
HUliardy  23  Pick.  10,  17 ;  and  was  incorporated  into  Rev.  Sts.  c.  62, 
s.  6,  b}'  changing  the  phrase  ^'  credible  witnesses"  into  '^ competent 
witnesses."  Rep.  of  Com.  on  Rev.  Sts.  c.  62,  s.  4.  The  same  phrase- 
ology  is  contained  in  Gen.  Sts.  c.  92,  s.  6. 
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There  can  be  no  doabt  that  these  words  have  a  ^<  peculiar  and  ap- 
propriate meaning  in  the  law,"  and  that  in  interpreting  them  it  is  our 
duty  to  give  them  that  meaning.  This  is  the  rule  of  exposition  pre- 
scribed in  Rev.  Sts.  c.  2,  s.  6,  and  Gen.  Sts.  c.  8,  s.  7.  A  competent 
witness,  according  to  legal  intendment,  is  one  who  is  entitled,  to  be 
examined  in  a  court  of  justice,  and  of  whose  credibility  the  court  and 
Jury  are,  by  the  well  settled  rules  of  law  permitted  to  judge.  He  most 
be  so  situated,  in  respect  to  the  issue  depending  between  parties  to  a 
cause  or  proceeding,  or  to  the  particular  fact  concerning  which  he  is 
called  to  testify,  and  must  have  such  sense  of  the  obligation  of  an  oath, 
as  to  come  within  the  class  of  persons  whom  the  common  law  deems  it 
safe  and  wise  to  admit  to  give  testimony  in  judicial  investigations.  In 
general,  if  a  witness  is  not  wanting  in  religious  belief,  if  he  has  not  been 
rendered  infamous  by  conviction  of  crime,  and  has  no  pecuniary  inter- 
est in  the  event  of  the  suit  in  which  he  is  called  to  testify,  he  is  admis- 
sible and  competent  as  a  witness.  There  are  no  other  tests  by  which, 
under  the  rules  of  the  common  law,  a  court  can  determine  whether  a 
witness  is  to  be  excluded  or  admitted,  and,  so  far  as  we  know,  no  other 
have  ever  been  applied  in  any  of  the  cases  which  have  arisen  under  the 
statute  regulating  the  attestation  of  wills.  Certainly,  in  all  of  those 
which  have  heretofore  been  decided  by  this  court,  the  struggle  iias  been 
whether  the  witness  had  at  the  time  of  attestation  such  pecuuiar\'  inter- 
est in  the  event  of  the  suit  as  to  be  then  disqualified  as  a  witness  to 
testify  concerning  the  signing  of  the  will  b}'  the  testator,  according  to 
the  established  rule  of  evideuce  at  common  law,  as  recognized  and  acted 
on  in  courts  of  justice. 

Applying  this  rule  to  the  facts  agreed  in  the  present  case  concern- 
ing the  situation  and  relation  of  the  attesting  witness,  we  are  unable  to 
see  any  valid  ground  of  objection  to  his  competency.  It  is  conceded 
that  he  was  one  of  the  heirs-at-law  of  the  testatrix,  and,  if  she  had  died 
intestate,  he  would  have  been  entitled  to  one- fourth  part  of  her  estate. 
It  is  also  agreed  that  by  her  last  will  the  testatrix  devised  and  be- 
queathed the  larger  part  of  her  estate  to  the  son  of  the  attesting  wit- 
ness, and  made  no  devise  or  bequest  whatever  to  the  latter.  It  is  very 
clear,  therefore,  that  the  pecuniary  interest  of  the  witness  would  be  pro- 
moted by  a  failure  to  prove  the  due  attestation  of  the  will,  and  that  his 
testimony  in  support  of  it  would  operate  directly  against  this  interest 
It  is  contended,  however,  that  the  fact  that  ho  was  the  heir-at-law  of 
the  testatrix,  and  in  the  event  of  intestac3^  that  ho  would  be  entitled  to 
a  distributive  share  of  the  estate  of  his  sister,  gave  him  an  interest  in 
tlie  subject-matter.  In  a  certain  sense  this  is  true.  He  had  an  interest 
in  the  question  whether  his  sister  should  die  testate  or  intestate,  because 
on  this  contingency  depended  his  own  claim  to  share  in  her  estate.  But 
the  insuperable  difficulty  in  the  way  of  holding  this  fact  to  be  a  dis- 
qualification of  him  as  a  witness  is,  that  by  the  rule  of  law  interest  of 
itself,  without  regard  to  its  nature  or  bearing  on  the  issue,  never  oper- 
ated to  exclude  a  witness  from  giving  evidence.     It  is  only  when  the 
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pecuniary  interest  of  a  person  will  in  some  wa}*  and  to  some  appreciable 
extent  be  aided  or  promoted  by  a  judgment  or  decree  in  favor  of  the 
party  calling  him,  that  he  is  excluded  from  testifying,  according  to  the 
rule  of  the  common  law.  So  plain  is  this,  that  is  said  by  Professor 
Greenleaf  in  1  Greenl.  £v.  s.  410,  that  ''it  is  hardly  necessary  to  ob- 
serve that  when  a  witness  is  produced  to  testify  against  this  interest, 
the  rule  that  intei*cst  disqualiGes  does  not  applj*,  and  the  witness  is 
competent."  ^  Nor  is  this  alL  Not  onl}'  does  such  an  interest  not  dis- 
qualify a  witness,  but  it  is  always  deemed  to  be  a  circumstance  legiti- 
mately entitled  to  great  weight  in  judging  of  the  credibility  of  a  wit- 
ness, that  he  is  called  to  testify  adversely  to  his  own  interest  .  .  . 

Nor  can  we  see  any  greater  difficult}'  in  applying  the  ordinary  rule  of 
exclusion  on  the  ground  of  interest  to  an  attesting  witness  to  a  will 
than  to  one  who  is  called  to  testify  in  the  trial  of  an  action  at  law.  In 
the  latter  case  the  test  of  competenc}'  is,  whether  the  witness  will  gain 
by  a  decision  of  the  case  in  favor  of  the  party  who  offers  him  as  a  wit- 
ness. It  does  not  depend  on  the  nature  of  his  evidence  or  the  facts  to 
which  he  is  expected  to  be  a  witness.  The  question  is  not  whether  he 
shall  be  permitted  to  give  a  certain  kind  of  evidence,  or  to  testify  to 
particular  facts  and  not  to  others,  but  whether  he  can  be  admitted  to 
testify  at  all.  So  in  case  of  the  attestation  of  a  will.  The  competency 
of  the  witness  is  to  be  settled  b}*  his  situation  at  the  time  of  attesta- 
tion, with  respect  to  the  subject-matter  and  the  contents  of  the  will. 
The  question  is  not  whether  he  will  testify  in  support  of  or  adversely  to 
the  establishment  of  the  will,  but  whether  his  situation  and  relation  to 
the  testator  or  testatrix,  and  the  disposition  of  the  property  b}'  the  will 
were  such,  when  the  will  was  made,  that  be  can  be  admitted  to  testify 
at  all.'  Nor  is  it  at  all  material  to  the  question  of  competency  that  the 
contents  of  the  will  were  unknown  to  the  witness  at  the  time  of  attes- 
tation. The  law  does  not  look  to  the  consciousness  or  knowledge  of  a 
party  to  ascertain  whether  he  is  competent  to  testify.  It  is  the  fact  of 
a  present  existing  interest  which  disqualifies.  If  this  exists,  the  witness 
is  incompetent ;  if  no  interest  is  shown,  then  he  is  competent,  irrespec- 
tive of  his  knowledge  of  an  absence  of  interest  in  the  subject-matter  in 
controversy.  If,  by  the  terms  of  the  will,  its  admission  to  probate  would 
operate  favorably  to  his  interests,  he  is  incompetent  to  attest  the  execu- 
tion of  the  instrument.  He  then  has  a  direct  pecuniary  interest  in  the 
proof  of  the  fact  to  which  he  is  called  to  bear  witness.  .  •  . 

Case  to  stand  for  trial* 

1  And  80  Strawn  r.  Shank,  110  Pa.  259,  262.  —  Rd. 

3  And  so  Trin.  Ghnrch  of  Castine,  Appellant,  91  Me.  416  (1898).    Bat  compare 
Davis  V.  Davia,  43  W.  Va.  300  (1897).  —  Ed. 

*  See  SuUiyan  v,  SalUvan,  106  Mass.  474 ;  Hitchcock  v.  Shaw,  160  ib.  140.  —En. 
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McLaren  v.  giluspie. 

Supreme  Court  of  Utah.    1899. 

[RepoHed  56  Pae.  Rep.  680.] 

C.   S.  Patterson,   for  appellants.     Ifl    W.   Sonnedecker^  for  re- 
spondent. 

Miner,  J.  The  defendant  Gillispie,  as  constable,  levied  an  execu- 
tion upon  property  claimed  to  belong  to  James  McLaren,  and  sold  it  as 
his  property.  Thereupon  Mary  S.  McLaren,  wife  of  James  McLaren, 
brought  this  suit  against  Gilllspie,  and  against  Morris  and  Frewin,  as 
sureties  on  his  official  bond.  The  plaintiff  was  sworn  on  the  trial  on 
her  own  behalf.  Upon  cross-examination  she  was  asked  as  to  certain 
statements  and  admissions  made  by  her  as  to  the  ownership  of  the 
property,  which,  if  made,  were  calculated  to  affect  her  right  to  recover 
in  the  action.  She  denied  making  the  statements.  After  the  plaintiff 
had  rested  her  case,  the  defendants  offered  as  a  witness  in  their  behalf 
one  C.  S.  Patterson,  who  was  the  defendants'  sole  attorney  in  the  case ; 
and  he  was  sworn,  and  offered  to  testify  in  defendants'  behalf,  where- 
upon the  court,  on  its  own  motion,  refused  to  permit  the  witness  to 
testify  in  the  case,  except  upon  condition  that  he  retire  from  the  case 
as  an  attorne^^  The  witness,  after  consulting  with  his  clients,  refused 
to  withdraw  ftrom  the  case  as  attorney  for  the  defendants,  and  was  not 
allowed  to  give  testimony  in  the  case,  except  on  the  condition  named, 
to  which  ruling  defendants  excepted.  Thereupon  defendants  offered 
to  prove  by  the  witness  Patterson  certain  facts  which  tended  to  contra- 
dict her  statements,  which,  if  true,  were  material  in  the  case.  The 
offer  was  refused  upon  the  same  ground  as  first  stated,  and  the  defend- 
ants excepted. 

We  are  of  the  opinion  that  Mr.  Patterson,  although  an  attorney  in  the 
case,  was  a  competent  witness,  and  that  the  court  erred  in  refusing  to 
permit  him  to  testify  in  the  case  except  on  the  condition  named.  The 
credibility  of  his  testimon}',  and  the  weight  of  it,  was  a  question  for 
the  jury.  Section  3412,  Rev.  St.  1898,  provides  that:  **  All  persons, 
without  exception,  otherwise  than  as  specified  in  the  next  two  sections, 
who,  having  organs  of  sense,  can  perceive,  and,  perceiving,  can  make 
known  their  perceptions  to  others,  may  be  witnesses.  Therefore,  nei- 
ther parties  nor  other  persons  who  have  an  interest  in  the  event  of  an 
action  or  proceeding  are  excluded ;  nor  those  who  have  been  convicted 
of  crime ;  nor  persons  on  account  of  their  opinions  on  matters  of  re- 
ligious belief;  although,  in  every  case,  the  credibility  of  the  witness 
may  be  drawn  in  question,  by  the  manner  in  which  he  testifies,  by  the 
character  of  his  testimon}-,  or  by  evidence  affecting  his  character  for 
truth,  honest}',  or  integrit}-,  or  his  motives,  or  by  contradictory  evi- 
dence ;  and  the  jury  are  the  exclusive  judges  of  his  credibilit}'."  While 
we  hold  that  the  attorney  was  a  competent  witness,  under  the  statute 
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of  this  State,  we  do  not  wish  to  be  anderstood  as  commendiDg  the  prao* 
tice  of  caUing  an  attorney,  engaged  in  the  trial  of  a  case  as  such,  to 
testify  as  a  witness.  This  practice  should  not  be  indulged  in,  except 
in  cases  where  it  is  absolutely  necessary.  Cases  ma}'  arise,  however, 
where  it  is  absolutely  necessary  that  the  attorney  be  called  as  a  wit- 
ness ;  but  when  such  exigency  anses,  and  the  attorney  can  safely  do 
so,  with  respect  to  the  interests  of  his  client,  he  should  invariably  re- 
tire from  the  case.  Judging  from  the  statement  of  counsel  in  their 
brief,  the  exigency  suggested,  requiring  his  testimony,  arose  in  this 
case.    See  Weeks,  Attys.  at  Law,  p.  225,  §  124.^  •  .  • 


Note. 

Thxre  are  some  matters  apon  which  persons  generally  competent  cannot  testify.  A 
mere  privilege  of  not  testifying  can  be  waived ;  but  in  the  cases  referred  to  nobody  can 
waive  the  disabi^ty.  These  are  sometimes  classified  as  cases  of  "  special  incompetency," 
and  treated  under  the  head  of  the  competency  of  witnesses. 

But  such  disabilities  are  more  intelligible  if  regarded  as  incidental  results  of  the 
substantive  law  of  the  particular  topics  to  which  they  relate.  The  considerations  which 
explain  them  are  mainly  to  be  found  there,  and  they  can  only  be  well  understood  by 
searching  the  substantive  law,  —  a  matter  foreign  to  the  purpose  of  the  present  work. 
One  or  two  cases  of  this  class  are  added  in  the  note.  Cases  like  those  discussed  in 
Adams  r.  Trustees,  supra,  1085,  are  merely  the  result  of  leaving  unrepealed  a  part  of 
the  old  law.* 

O'CoNMOR  V.  MARJORiBiLNKS,  4  Man.  k  Gr.  485  (1842).  Trover,  by  the  plaintiffs, 
as  administratrixes  of  George  Garrow,  deceased,  for  a  chest  of  plate ;  laying  the  pos- 
session in  the  intestate,  and  the  conversion  after  his  death.  Pleas;  first,  not  guilty ; 
secondly,  that  the  intestate  was  not  possessed  as  of  his  own  property,  etc. ;  upon  both 
of  which  issue  was  joined ;  thirdly  [that  successive  advances  were  made  to  the  deceased 
at  the  request  of  one  Hodgson,  and  the  goods  were  deposited  with  defendants  as 
security  therefor]. 

Replication  to  this  plea,  that  it  was  not  agreed  by  and  between  the  said  G.  G.  and 
the  said  J.  H.,  modo  et  forma.    Whereupon  issue  was  joined. 

The  cause  was  tried  before  Maule,  J.,  at  the  sittings  for  Middlesex  in  last  term, 
when  the  following  facts  appeared.  Mr.  Garrow  the  intestate  was,  in  the  year  1886, 
residing  in  India ;  his  wife  remaining  in  England.  A  letter  was  given  in  evidence, 
written  by  Mr.  Garrow  to  his  wife,  towards  the  close  of  that  year,  authorizing  her  to 
draw  on  him  for  money,  or  to  sell  his  plate  and  some  other  property.  She  applied  to 
the  defendants  (Ck)utts  and  Co.,  through  whom  her  husband  had  been  in  the  habit  of 
making  remittances  to  her),  for  an  advance  of  £600  ;  and  they  advanced  her  that  sum 
upon  her  draft  on  her  husband  being  indorsed  by  Mr.  Hodgson,  a  customer  of  theirs ; 
the  chest  of  plate  in  question  being  dejx)sited  by  Mrs.  Garrow  with  the  defendants  as  a 
security  for  Mr.  Hodgson.  The  draft  was  accepted  and  paid  by  Mr.  Garrow ;  and,  in  1888, 
his  wife  obtained  a  further  advance  of  £250  from  the  defendants,  upon  another  draft  on 
her  husband,  and  a  written  guarantee  given  to  them  by  Mr.  Hodgson  ;  it  being  agreed 
that  the  plate  should  remain  with  the  defendants  on  the  same  terms  as  before.     This 

1  And  BO  in  England,  2  Taylor,  Evid.  (9th  ed.)  s.  1391.  — Ed. 

*  As  to  testimony  taken  by  deposition  when  the  witness  is  competent,  and  he  be- 
comes incompetent  before  the  trial,  see  Wells  r.  Ins.  Co.,  187  Pa.  166.  Compare  Mea- 
aimer  v.  Stone,  21  S.  W.  Bep.  17, 19  (Mo.  1898) ;  Stone  v.  Hunt,  ib.  454.  —  £d. 
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latter  draft  was  accepted  by  Kr.  Garrow,  but  he  died  before  it  fell  due.  The  learned 
judge  iutimating  an  opinion  that  the  evidence  to  establish  the  wife  an  agent  for  the 
purpose  of  depositing  the  plate  was  very  weak,  the  defendante  tendered  an  examination 
of  Mrs.  (Harrow,  taken  after  her  husband's  death,  upon  interrogatories  under  a  commis- 
sion in  Canada,  where  she  had  resided  since  that  time.  This  was  objected  to  on  the 
part  of  the  plaintiffs,  but  was  receiyed  by  the  learned  judge,  who,  however,  reserved 
the  point.  In  the  examination  in  question,  Mrs.  Garrow  deposed  that  her  husband 
had,  previously  to  1837,  authorized  her  to  sell  and  dispose  of  any  articles  of  plate  or 
furniture  belonging  to  him,  as  well  as  to  manage  his  affairs  generally  while  she  re- 
mained in  England.  His  lordship  left  it  to  the  jury  to  say  whether  Mrs.  Garrow  had 
authority  from  her  husband  to  pledge  the  plate  in  question ;  and  if  so,  to  find  a  venlict 
for  the  defendante  on  the  second  and  third  issues ;  which  they  accordingly  did. 

Tcdfourdy  Serjt,  in  the  same  term,  obteined  a  rule  nisi  to  enter  a  verdict  for  the 
plaintiffs  on  these  issues,  or  for  a  new  trial,  on  the  ground  that  Mrs.  Garrow's  evidence 
was  inadmissible  in  an  action  by  the  representatives  of  her  late  husband,  in  a  matter 
touching  his  estate.  He  cited  Monroe  v,  Twisleton,  Peake,  Add.  Ca.  219,  and  Doker 
V.  Hasler,  Ry.  k  Moo.  198. 

Bompas,  Serjt.  (with  whom  was  J.  Henderson],  now  showed  cause. 

Tal/ourdf  Serjt  (with  whom  was  BramweU),  contra. 

TiKDAL,  C.  J.  It  isdmpossible  to  gain  much  light  from  the  cases  decided  at  Nisi 
Prius  relative  to  this  subject,  as  the  two  principal  ones  appear  to  be  in  direct  opposi- 
tion to  each  other.  We  must  see,  therefore,  which  of  them  best  accords  with  the  gen- 
eral principles  of  law.  And  it  appears  to  me  that,  of  the  two,  Monroe  v.  Twisleton, 
Peake,  Add.  Ca.  219,  is  the  sounder ;  and  that  the  doctrine  therein  laid  down  is  built 
upon  the  general  rule  of  law,  which,  subject  to  certain  well-known  exceptions,  is  this  ; 
that  a  wife  never  can  be  admitted  as  a  witness  either  for  or  against  her  husband  ;  she 
cannot  be  a  witness  for  him,  because  her  interest  is  precisely  identical  with  his  ;  nor 
against  him,  upon  grounds  of  public  policy,  because  the  admission  of  such  evidence 
would  lead  to  dissension  and  unhappiness,  and  possibly  to  peijury.  There  are  cases  to 
show  that  this  intimate  relation  subsisting  between  the  parties  is  not  to  be  considered 
as  dissolved  by  death,  so  as  to  let  in  the  evidence  of  either  party  as  to  transactions 
occurring  during  their  joint  lives ;  but  we  are  asked  to  confine  the  rule  to  cases  where 
the  communications  between  the  husband  and  wife  are  of  a  confidential  nature.  But 
such  a  limitation  of  the  rule  would  very  often  be  extremely  difficult  of  application ;  and 
would  introduce  a  separate  issue  in  each  cause  as  to  whether  or  not  the  communications 
between  husband  and  wife  were  to  be  considered  of  a  confidential  character.  Upon  the 
whole,  I  think  it  better  to  adopt  Lord  Alvanley's  rule  in  Monroe  v,  Twisleton  ;  and 
to  hold  therefore  that  the  evidence  of  the  widow  was  improperly  admitted  in  this  case. 
Consequently,  the  rule  must  be  made  absolute  for  a  new  trial. 

CoLTMAN,  J.  In  the  argument  in  this  case  a  distinction  has  been  taken ;  and  it 
has  been  contended  that,  as  to  some  things,  a  wife  may  be  examined  after  the  death  of 
her  husband,  though  not  as  to  such  matters  as  were  in  the  nature  of  confidential  com- 
munications between  them.  But  undoubtedly  that  is  not  the  rule  during  the  lifetime 
of  both  parties ;  for  the  rule  then  is,  that,  with  the  exception  of  certain  well-known 
instances,  neither  husband  nor  wife  can  be  admitted  as  a  witness  for  or  against  the 
other  ;  and  I  think  that  no  such  distinction  as  that  now  attempted  to  be  set  up,  arises 
upon  the  death  of  one  of  the  parties.  With  respect  to  the  authorities,  we  are  obliged  to 
make  our  election  between  conflicting  cases ;  and  I  agree  that  the  doctrine  laid  down 
in  Monroe  v,  Twisleton  is  the  sound  one,  —  that,  although  the  relation  of  husband  and 
wife  may  have  ceased  to  exist,  by  the  divorce  of  the  parties,  the  objection  as  to  the 
admLssibility  of  the  evidence  of  either  still  subsista ;  and  I  think  it  makes  no  differ- 
ence fbat  the  relation  has  been  put  an  end  to  by  death.  There  must  be  a  new  trial ; 
and  if  the  parties  think  the  question  of  sufficient  importance,  they  may  pat  it  on  the 
record  and  carry  it  up  to  a  court  of  error. 

Maulb,  J.  I  also  am  of  opinion  that  this  evidence  was  inadmissible.  Beveridge 
V.  Minter,  1  C.  4b  P.  864,  is  favorable  to  the  admissibility  of  the  witness ;  but  the  pre- 
vious case  of  Monroe  v.  Twisleton  is  the  other  way.    I  certainly  think  that  more  weight 
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Is  dae  to  the  latter  case ;  for  it  appears  to  have  been  more  considered  and  more  fully 
aigued,  and  it  does  not  seem  to  have  been  cited  in  Beveridge  p.  Minter.  .  •  . 

Upon  principle,  however,  I  think  we  ooght  to  decide  against  the  admission  of  this 
witness.  The  text-books  generally  give,  as  the  reason  for  the  rule  as  to  exclading  the 
testimony  of  husband  or  wife,  the  necessity  of  preserving  the  confidence  of  the  conjugal 
relation  ;  and  that  may  be  so.  But  it  by  no  means  follows  that  the  rule  is  coextensive 
with  the  reason  given  in  support  of  it ;  and  indeed  it  would  be  very  inconvenient  if  it 
were  so  ;  as  the  question  would  frequently  be  raised  as  to  whether  or  not  some  particu- 
lar oommuuicatiou  or  fact  occurring  between  husband  and  wife  was  of  a  confidential 
character ;  which  would  give  rise  to  endless  embarrassment  and  distrust.  A  rule  may 
be  a  very  good  rule,  though  the  reason  on  which  it  is  founded  may  not  be  applicable  to 
every  case  which  is  governed  by  the  rule.  For  instance,  the  Statute  of  Frauds  was 
passed  to  prevent,  amougst  other  things,  the  setting  up  of  fraudulent  sgi'eements ;  but 
if  it  had  laid  down  the  rule  that  no  instrument  obtained  by  fraud  should  be  valid,  it 
would  have  left  the  question  in  every  case  open  to  great  difficulty  as  whether  there 
had  been  fraud  or  not.  Instead  of  that,  a  clear  and  simple  rule  is  established,  -^  that 
the  agreement  must  be  in  writing,  and  signed  by  the  party  to  be  charged  therewith. 
And  so  the  policy  of  the  law  (in  order  to  insure  conjugal  confidence)  has  laid  down  a 
definite  rule,  that  in  no  case  shall  husband  and  wife  be  allowed  to  give  evidence  for 
or  against  each  other.  That  rule  extends  to  this  case ;  for,  though  the  husband  is 
dead,  the  reason  for  the  rule  applies  as  strongly  as  if  he  were  alive.  It  would  just  as 
much  embarrass  married  persons  if  they  knew  their  communications  might  be  divulged 
after  the  death  of  either  party.  I  think,  therefore,  Mrs.  Garrow  was  as  much  prevented 
by  the  rule  of  law  from  giving  evidence  in  this  case  as  she  would  have  been  if  her  bus* 
band  had  been  alive  and  plaintiff  in  the  action ;  and,  consequently,  that  her  examiua* 
tion  ought  not  to  have  been  received.^  Rule  ahttoliiU,^ 

^  On  the  second  trial,  the  defendants  having  again  obtained  a  verdict,  a  motion  was 
made  to  set  it  aside  as  being  against  evidence,  but  the  court  refused  to  grant  a  rule.  — 
[Reporter's  note.] 

*  And  so  Dexter  v.  Booth,  2  Allen,  559;  Brown  v.  Wood,  121  Mass.  187;  Geer 
V.  Gondy,  174  IlL  514,  522.  In  England,  since  1852,  this  disability  has  ceased  and 
become  matter  of  privilege.  In  New  York  the  statute  limits  it  to  confidential  com- 
munications.   Southwick  V,  Southwick,  49  N.  Y.  510.    See  Barbat  v.  Allen,  7  Ex.  609. 

Those  who  overhear  private  conversations  between  husband  and  wife  may  testify  to 
them.  Com.  v.  Griffin,  110  Mass.  181 ;  and  compare  Fay  v.  Grignon,  131  Mass.  81 ; 
and  letters  between  them  may  be  put  in,  State  v.  Hoyt,  47  Conn.  540;  compare 
People  V.  Hayes,  140  N.  Y.  484  ;  Leggett  o.  Glenn,  51  Fed.  Rep.  889,  396.  Although 
others  are  present  at  the  conversation,  the  disability  of  the  husband  and  vrife  remains. 
Campbell  v,  Chace,  12  R.  I.  833.  But  contra^  without  discussion,  Lyon  v,  Prouty,  154 
Mass.  488.  Compare  Jacobs  v.  Heeler,  118  Mass.  157;  Hopkins  v.  Grimshaw,  165 
U.  S.  842,  851 ;  Toole  v.  Toole,  112  N.  C.  152 ;  SUte  Bank  v.  Hutchinson,  61  Pac 
Rep.  443  (Eans.  1900).  See  Hilbert  v.  Com.,  51  S.  W.  Rep.  817  (Ky.  1899),  as  to 
the  wife  as  a  witness  to  her  husband's  dying  declarations,  — admitting  her. 

As  regards  some  of  the  questions  suggested  in  this  note,  it  is  to  be  remembered,  in  gen* 
eral,  that  evidence  unlawfully  obtained  may  still  be  put  in.  In  Trask  v.  People,  151  III. 
523,  529,  the  court  (Craig,  J. )  said :  **  After  the  defendant  was  arrested,  and  while  he 
was  out  on  bail,  #n  officer  found,  in  a  room  occupied  by  him,  a  valise  containing  a  large 
number  of  papere.  These  papera  the  officer  took  into  his  possession,  in  the  absence  of 
the  defendant,  and  they  were  produced,  on  the  trial  and  put  in  evidence,  and  it  is 
claimed  that  the  court  erred  in  admitting  in  evidence  the  valise  and  its  contents,  on 
the  ground  that  the  possession  of  the  papera  was  unlawfully  obtained.  The  same  ques- 
tion arose  in  two  recent  cases:  Giudrat  v.  The  People,  188  III.  108,  and  Siebert  v.  The 
People,  148  id.  583,  and  we  there  held,  that,  although  lettera  or  papera  may  be  unlaw- 
fully obtained  by  an  officer  from  the  possession  of  a  party  chai^ged  with  crime,  this  will 
afford  no  valid  objection  to  their  admissibility  against  him,  if  they  are  otherwise  com- 
petent evidence.  The  decision  in  the  cases  cited  is  conclusive  of  the  question  here 
raised."    And  so  Com.  v.  Tibbetts,  157  Mass.  519.  —  Ed. 
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Yaise  9.  Delayal,  1  T.  R.  U  (1785)  Upon  a  motion  by  law  for  a  rale  to  set 
aside  a  vei-dict  a^ion  an  affidarit  of  two  jurors,  who  swore  that  the  jury,  being  divided 
in  their  opinion,  tossed  up,  and  that  the  plaintiiTs  friends  won,  in  which  was  dted 
Hale  17.  Cove,  1  Stni.  642. 

Per  Lord  Mansfield,  Ch.  J.  The  court  cannot  (vide  Barnes,  488, 441,  4to  edition) 
receive  such  an  affidavit  from  any  of  the  jurymen  themselves,  in  idl  of  whom  such 
conduct  is  a  very  high  misdemeanor  (aide  Cro.  Eliz.  779) ;  but  in  every  such  case  the 
court  must  derive  their  knowledge  from  some  other  source,  such  as  from  some  person 
having  seen  the  transaction  through  a  window,  or  by  some  such  other  means  (2  Lev.  205 ; 
1  Freem.  415).  BuU  re/iutd,^  ^ 

Woodward  v,  Leavitt,  107  Mass.  453  (1871).*  .  .  .  After  the  verdict  of  the  jury, 
the  plaintiff  duly  moved  in  the  Superior  Court  for  a  new  trial,  on  the  ground  that 
before  the  last  trial,  one  of  the  jurymen,  Solomon  Brown,  had  formed  and  expressed 
an  opinion  on  the  merits  of  this  case. 

On  the  hearing  of  this  motion,  it  was  testified  by  three  persons  that  the  juryman 
Brown,  after  one  previous  trial,  bad  expressed  to  each  of  them,  at  three  several  times, 
that  he  believed  that  these  notes  had  been  paid ;  and  one  witness  testified  that  Brown 
said  he  thought  "  Woodward  was  on  the  catch."  It  appeared  that  the  case  had  been 
a  subject  of  frequent  discussion  in  the  town  where  Brown  and  the  plaintiff  lived. 
there  having  been  several  previous  trials. 

Before  the  case  was  opened  to  the  jur}',  the  presiding  judge,  at  the  plaintiff's  re- 
quest, asked  the  jury  whether  either  of  them  had  formed  and  expressed  an  opinion  in 
this  case,  or  was  conscious  of  sny  bias,  and  if  so  to  make  it  known.  Brown  was  ex- 
amined on  the  motion  for  a  new  trial,  and  admitted  thst  he  heard  the  question  so 
addressed  to  him  by  the  judge,  but  that  he  had  then  no  recollection  of  having  ex- 
pressed any  opinion,  nor  was  conscious  of  any  bias.  He  also  admitted  that,  before 
being  summoned  as  a  juror  at  this  term,  he  bad  expressed  an  opinion,  after  hearing 
some  statements  as  to  the  evidence  at  a  former  trial,  that  he  thought  the  notes  had 
been  paid ;  but  that  he  then  had  no  personal  knowledge  of  the  facts,  and  that  he  had 
not  of  late  expressed  any  opinion. 

The  judge,  sgainst  the  plaintiff's  objection,  allowed  others  of  the  jury  to  be  ex- 
amined ;  and  they  testified  that  Brown  did  not  take  part  in  the  discussions,  and  did 
not  attempt  to  influence  them.  Brown  was  also  allowed  to  state,  against  the  plaintiflTs 
objection,  that  he  voted  in  favor  of  the  plaintiff,  and  did  not  vote  against  the  plaintiff 
till  after  all  the  other  jurors  had.    The  judge  overruled  the  motion  for  a  new  trial. 

The  plaintiff  alleged  exceptions  to  the  rulings  and  decision  upon  this  motion,  which 
were  certified  by  the  judge  to  be  truly  stated  as  above,  and  were  allowed,  so  far  as 
such  rulings  and  decision  were  proper  matters  of  exception. 

These  exceptions  were  argued  at  this  term,  and  afterwards  reaigusd  in  writing  by 
the  same  counsel ;  and  the  opinion  of  the  whole  court  thereon  was  drawn  up  by 

Gray,  J.  The  questions  presented  by  the  exceptions  to  the  admission  of  the  testi- 
mony of  the  jurors,  upon  the  motion  for  a  new  trial  in  this  case,  have  been  fully  and 
ably  argued  in  writing  by  counsel,  and,  on  account  of  their  practical  importance  in 
the  administration  of  justice,  and  the  want  of  entire  harmony  in  the  a4jndged  cases, 
have  been  considered  by  all  the  judges,  including  those  who  were  not  present  at  the 
term,  and  after  advisement  and  examination  of  the  authorities,  the  opinion  of  the  court 
is  unanimous. 

A  motion  for  a  new  trial  is  addressed  to  the  discretion  of  the  presiding  judge ;  and 
his  decision  is  conclusive  upon  the  question  whether  one  of  the  jurors  had  in  fact 
formed  or  expressed  such  an  opinion  as  should  disqualify  him  to  tiy  the  case,  or  upon 
the  question  whether  the  party  moving  for  a  new  trial  had  seasonably  availed  himself 
of  the  objection,  or  any  other  question  of  fact  arising  upon  the  hearing  of  the  motion, 

1  See  Baker  v.  Miles,  Cooke  [66],  98  (1781).  —  £o. 
'  A  part  of  the  case  is  omitted. 
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Bat  the  jadge  is  not  at  liberty  to  disregurd  the  rales  of  h&w  by  which  the  rights  of  the 
parties  are  g07erned ;  and  upon  a  motion  for  a  new  trial  or  petition  for  a  review,  as 
well  as  at  any  previous  stage  of  the  case,  questions  of  law,  arising  for  the  first  time, 
relating  to  the  competency  of  evidence  or  the  merits  of  the  controversy,  and  the  rulings 
npon  which  may  have  affected  the  final  decision,  may  be  revised  by  this  court  upon 
exceptions.  Gen.  Sts.  c  115,  s.  7  ;  Norton  v,  Wilbur,  5  Gray,  7  ;  Shea  v.  Lawrence, 
1  Allen,  167 ;  Kidney  v.  Richards,  10  Allen,  419  ;  Richardson  v.  Lloyd,  99  Mass.  475. 

The  proper  evidence  of  the  decision  of  the  jury  is  the  verdict  returned  by  them 
npon  oath  and  affirmed  in  open  court ;  it  is  essential  to  the  freedom  and  independence 
of  their  deliberations  that  their  discussions  in  the  jury  room  should  be  kept  secret  and 
inviolable ;  and  to  admit  the  testimony  of  jurors  to  what  took  place  there  would 
create  distrust,  embarrassment,  and  uncertainty.  Questions  of  the  cx>mpetency  of  such 
evidence  have  nsually  arisen  upon  its  being  offered  with  a  view  to  overturn  the  ver- 
dict ;  for  the  party  in  whose  favor  the  verdict  has  been  rendered  has  ordinarily  no 
need  of  further  proof;  but  the  decisive  reasons  for  excluding  the  testimony  of  the 
jurors  to  the  motives  and  influences  which  affected  their  deliberations  are  equally 
strong,  whether  the  evidence  is  offered  to  impeach  or  to  support  the  verdict. 

In  England  the  earlier  authorities  are  not  uniform  ;  but  we  have  not  found  any  case 
since  the  beginning  of  this  century  in  which,  after  the  return  and  affirmance  of  a  ver- 
dict in  open  court,  the  testimony  of  jurors  to  the  motives  and  infinences  by  which 
their  deliberations  were  governed  has  been  admitted.  In  Owen  v.  Warburton,  1  N.  R. 
826,  upon  a  motion  in  the  common  pleas,  for  a  new  trial,  the  affidavit  of  a  juror  was 
offered  to  prove  that  the  verdict  was  decided  by  lot ;  and  Sir  James  Mansfield,  0.  J., 
after  advisement  and  conference  with  the  judges  of  the  other  courts,  said  that  they  were 
all  of  opinion  that,  "  considering  the  arts  which  might  be  used  if  a  contrary  rule  were  to 
prevail,"  "  the  affidavit  of  a  juryman  cannot  be  received."  In  Straker  v.  Graham, 
7  Dowl.  228,  225  ;  s.  c.  8  L.  J.  v,  8.  (Exch.)  86,  Baron  Anderson  said,  "  It  is  entirely 
against  public  policy  to  allow  a  juryman  to  make  affidavit  of  anything  that  passes  in 
agreeing  to  a  verdict.*'  And  this  statement  was  quoted  with  approval  by  Chief  Jus- 
tice Tindal  in  Burgess  v.  Langley,  as  reported  in  1  D.  &  L.  21,  28.  In  Roberts  v. 
Hughes,  7  M.  &  W.  899 ;  8.  o.  1  Dowl.  n.  8.  82,  upon  an  offer,  made  in  opposing  a 
motion  for  a  new  trial,  of  a  juror's  affidavit  to  what  had  passed  on  the  delivery  of  the 
verdict  in  open  court,  it  was  treated  as  a  well-settled  rule  *'  to  exclude  jurymen  from 
swearing  to  what  took  place  in  their  private  room,  or  the  grounds  upon  which  they 
found  their  verdict."^  In  Raphael  o.  Bank  of  England,  17  C.  B.  161,  174,  where  the 
affidavits  of  jurymen  were  offered  in  support  of  a  motion  for  a  new  trial,  Mr.  Justice 
Willes  said,  "If  the  affidavits  are  to  be  taken  as  a  statement  of  something  that  passed 
in  the  jury  room,  they  clearly  are  not  admissible."  In  Standewick  v,  Hopkins,  14  L.  J. 
(Q.  B.)  16,  Mr.  Justice  Patteson  said,  ''The  affidavits  of  jurymen  cannot  generally  be 
read  to  support  their  verdict ;  '*  or,  according  to  another  report  of  the  same  case  in  2  D. 
&  L.  502,  "  The  general  rule  is  that  the  affidavits  of  jurors  are  not  admissible  either  to 
support  or  to  impugn  their  verdict." 

In  the  earliest  reported  case  in  this  Commonwealth,  Grinnell  v.  Phillips,  1  Mass. 
530,  affidavits  of  jurors  as  to  the  manner  in  which  they  arrived  at  a  verdict  were  indeed 
admitted,  by  the  opinion  of  two  judges  against  one,  in  support  of  a  motion  for  a  new 
trial.    But  that  ca.se  has  been  overruled  by  a  series  of  later  decisions.  .  .  . 

In  Capen  v.  Stoughton,  16  Gray,  864,  after  an  order  accepting  the  verdict  of  a 
sherifTs  jury  in  favor  of  one  party  had  been  improvidently  made  by  the  court  through 
mistake  of  counsel,  and  for  that  reason  afterwards  vacated,  members  of  the  jury  were 
permitted  to  testify  that  the  jury  signed  this  verdict  by  mistake,  after  having  agreed  to 
a  verdict  for  the  other  party  and  filling  up  a  blank  form  accordingly.  But  that  case, 
as  was  observed  by  Chief  Justice  Bigelow  in  delivering  judgment,  went  upon  the 
ground  that  it  involved  no  inquiry  into  the  conduct  of  the  jurors  during  the  progress 
of  the  trial,  or  the  mode  in  which  their  verdict  was  arrived  at  or  made  up,  but  only  a 
clerical  error,  by  reason  of  which  the  paper  which  they  signed  did  not  express  the  re- 
sult upon  which  they  had  all  agreed.     And  that  verdict  had  been  sealed  up  by  the 
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jury,  and  returned  by  the  sheriff  into  court  after  they  had  separated,  and  never  been 
affirmed  in  their  presence,  as  to  which  the  affidavits  of  jurors  might  with  more  reason 
be  admitted  tlian  in  the  case  of  an  ordinary  verdict  rendered  in  open  court  and  affirmed 
and  recorded  in  the  presence  of  the  jury.  See  Bridgewater  v,  Plymouth,  97  Mass.  882, 
S91 ;  Milsom  v.  Hayward,  9  Price,  1S4  ;  1  Tidd  Pract.  (9th  ed.)  582. 

The  report  of  Ferrill  v.  Simpson,  8  Pick.  859,  upon  which  the  defendant  much  re- 
lied, is  very  brief  and  unsatisfactoiy.  So  far  as  it  bears  upon  this  point,  it  merely 
states  that  upon  a  petition  for  a  review  of  a  real  action  the  counsel  for  the  respondent 
"produced  one  of  the  jurors  to  testify  that  a  misapprehension  at  the  trial  in  regard  to 
a  certain  line  had  no  influence  upon  the  verdict  ; ''  and  that  **  the  court  said  that,  as 
the  petition  was  addressed  to  the  discretion  of  the  court,  the  evidence  might  be  ad« 
mitted.  The  juror  was  accordingly  examined."  Neither  the  nature  of  the  mistake, 
nor  its  alleged  bearing  upon  the  case,  nor  the  testimony  given,  is  stated  in  the  report 
The  only  reason  assigneid  for  its  admission  —  '*  as  the  petition  was  addressed  to  the 
discretion  of  the  court "  —  implies  that  it  was  deemed  inadmissible  on  any  other 
ground  ;  and  is  wholly  unsound,  for  the  admission  and  r^ection  of  evidence  upon  the 
hearing  of  a  petition  for  a  review  must  be  governed  by  the  ordinary  legal  rules.  Bich- 
ardson  v.  Lloyd,  99  Mass.  475. 

In  Tucker  v.  South  Kingstown,  6  R.  I.  558,  affidavits  of  jurymen  as  to  what  took 
place  in  the  jary  room  and  the  grounds  upon  which  they  found  their  verdict  were 
offered  to  impeach  the  verdict,  and  rejected ;  and  no  opinion  was  required  by  the  ease, 
or  expressed  by  the  court,  as  to  the  admissibility  of  such  affidavits  in  support  of  the 
verdict. 

In  United  States  «.  Reid«  12  How.  861,  the  affidavits  of  two  jurors,  offered  in  sup- 
port of  a  motion  for  a  new  trial,  stated  that  during  the  trial  they  read  a  report  of  the 
evidence  in  a  newspaper,  but  that  it  did  not  influence  their  verdict  Chief  Justice 
Taney,  in  delivering  judgment,  abstained  from  laying  down  any  general  rule  as  to  the 
reception  of  the  affidavits  of  jurors,  or  examining  the  decisions  upon  the  subject,  be- 
cause the  court  were  of  opinion  "  that  the  facts  proved  by  the  jurors,  if  proved  by 
unquestioned  testimony,  would  be  no  ground  for  a  new  triaL  There  was  nothing  in 
the  newspapers  calculated  to  influence  their  decision,  and  both  of  them  swore  that 
those  papers  had  not  the  slightest  influence  ui)on  their  verdict."  The  court  did  not 
decide,  but  expressly  declined  deciding,  whether  the  affidavits  were  or  were  not  admis- 
sible. If  they  were  rejected,  the  verdict  of  course  stood.  If  the  facts  stated  in  them 
should  be  assumed  as  proved,  there  was  nothing  in  them  to  impeach  the  verdict ;  and 
this,  not  merely  because  the  jurors  were  not  influenced,  but  also  because  there  was 
nothing  in  the  papers  calculated  to  influence  them. 

It  has  long  been  settled  law  that  the  delivery  of  any  paper  by  a  party  or  his  agssl, 
designedly,  and  without  the  authority  of  the  court,  to  the  jury  after  they  have  retir«^ 
to  deliberate  upon  the  case,  will  avoid  a  verdict  in  his  favor,  although  the  jury  swear 
that  they  did  not  read  it  Co.  Lit  227  b ;  Heylor  v.  Hall,  Palm.  825  ;  8.  c.  2  RoL  R. 
261 ;  Webb  v.  Taylor,  2  Rol.  Ab.  714,  pi.  6;  8.  0.  Style,  888  ;  Trials  per  Pais,  224  ; 
Itichmond  v.  Wise,  1  Yentr.  124,  125.  And  in  Hix  v,  Drury,  5  Pick.  296,  302,  this 
court  accordingly  said  :  ''  We  are  all  of  o{dnion  that  if  a  paper  not  in  evidence  is  de- 
livered to  the  jury  by  design,  by  the  party  in  whose  favor  the  verdict  is  returned,  the 
verdict  shall  be  set  aside,  even  if  the  paper  is  immaterial ;  and  this  as  a  proper  pun- 
ishment for  the  party's  misconduct." 

But  where  evidence  has  been  introduced  tending  to  show  that,  without  authority  of 
law,  but  without  any  fault  of  either  party  or  his  agent,  a  paper  was  communicated  to 
the  jury,  which  might  have  influenced  their  minds,  the  testimony  of  the  jurors  is  ad- 
missible to  disprove  that  the  paper  was  communicated  to  them,  though  not  to  show 
whether  it  did  or  did  not  influence  their  deliberations  and  decision.  A  juryman  may 
testify  to  any  facts  bearing  upon  the  question  of  the  existence  of  the  disturbing  influ- 
ence, but  he  cannot  be  permitted  to  testify  how  far  that  icfluenoe  operated  upon  his 
mind. 

For  example,  In  Hiz  v,  Draiy,  just  cited,  where  material  papers,  which  had  sot 
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heen  given  in  eyidenee  at  tbe  trial,  were  delivered  to  tlie  jniy  by  accident,  it  was  held 
that  the  affidavits  of  the  jurors  were  admissible  to  prove  that  the  papers  were  not  read 
by  the  jury,  because,  as  was  said  by  the  court,  "  where  a  paper  which  might  influence 
the  jury  is  not  read,  it  is  the  same  thing  as  if  it  had  not  been  delivered  to  them."  But, 
as  has  been  stated  in  the  earlier  part  of  this  opinion,  it  was  also  said  in  that  case,  and 
had  been  previously  decided  in  Whitney  v.  Whitman,  6  Mass.  405,  that,  if  the  jury 
received  and  read  the  paper,  they  could  not  be  permitted  to  testify  upon  the  point 
whether  it  did  or  did  not  actually  influence  them.  The  same  rule  was  laid  down  and 
acted  on  in  the  earlier  cases  in  New  Hampshire.  Page  v»  Wheeler,  5  N.  H.  91,  93  ; 
Stote  V.  Hascall,  6  N.  H.  852,  861.  In  State  v,  Hascall,  it  was  further  held  that  the 
jurors  could  not  be  allowed  to  testify  that  "  they  were  induced  to  agree  to  the  verdict 
from  a  consideration  of  the  law  and  evidence  given  at  the  trial,  and  from  that  only." 

Upon  the  same  principle,  where  the  cause  which  is  alleged  to  have  prevented  a  fair 
trial  is  misconduct  or  partiality  on  the  part  of  a  juror,  and  testimony  of  his  acts  or 
declarations  outside  of  the  jury  room  has  been  introduced  for  that  purpose,  his  testi- 
mony in  direct  denial  or  explanation  of  those  facts  is  admissible.  The  statement  of 
Mr.  Justice  Morton  in  Dorr  v,  Fenno,  12  Pick.  521,  525,  that  the  testimony  of  jurors 
"  may  be  received  to  explain  or  contradict  other  evidence  tending  to  impeach  their  con- 
duct," directly  affirms  this  ;  but  cannot,  consistently  with  the  judgments  delivered  by 
himself  and  other  judges  of  this  court  in  the  cases  already  cited,  be  extended  to  allow 
the  same  or  other  jurors  to  testify  to  the  part  which  they  took,  or  the  motives  which 
influenced  them,  in  their  private  deliberations. 

In  McCorkle  v.  Binns,  5  Binn.  340,  where,  upon  a  motion  for  a  new  trial  after  a 
verdict  for  the  plaintiff  in  an  action  of  libel,  a  witness  testified,  to  declarations,  made 
by  a  juror  before  the  trial,  that  he  had  made  up  his  mind  against  the  defendant  and 
would  find  a  verdict  against  him,  the  court  permitted  that  juror  to  testify  that  he  never 
made  any  such  declarations  ;  but  would  not  allow  him  to  be  asked  "  whether  he  had 
not  been  for  the  lowest  damages  of  any  of  the  jury  ; "  the  Chief  Justice  saying  that  **  he 
thought  it  unnecessary  in  this  case,"  and  the  other  judges  "  that  it  was  wrong,  on 
principle,  to  inquire  into  the  proceedings  of  the  jury,  by  questions  to  the  jurors 
themselves." 

In  Ramadge  o.  Ryan,  2  Moore  &  Scott,  421  ;  8.  0.  9  Bing.  883  ;  upon  a  motion  for 
a  new  trial,  affidavits  were  produced  that  one  of  the  jurors,  on  the  day  before  the  trial, 
had  expressed  his  surprise  at  a  verdict  in  a  similar  case,  and  said,  "  I  shall  be  on  the 
jury  to-morrow,  and  I  will  take  care  that  the  verdict  doee  not  go  that  way."  The 
court  thereupon  granted  a  rule  to  show  cause.  Chief  Justice  Tindal  saying  that  the 
juror  would  "  then  have  an  opportunity  of  answering  the  mattera  with  which  he  is  now 
charged."  The  juror  made  an  affidavit,  denying  the  words  alleged  to  have  been  used 
by  him,  which  the  court  received,  and  on  the  strength  of  it  refused  a  new  triaL  At 
the  hearing  upon  the  rule,  the  foreman  of  the  jury  also  made  an  affidavit,  stating  that 
neither  he  nor  any  of  the  other  jurors  was  influenced  by  anything  which  that  juror  said 
or  did  at  the  trial ;  but  the  court  refused  to  receive  it,  and  observed  that  those  in  sup- 
port of  the  application  referred  only  to  the  conduct  of  the  juror  before  he  entered  the 
jury  box. 

In  Addison  v.  Williamson,  5  Jur.  466,  Baron  Alderson  permitted  an  affidavit  of  a 
juror,  offered  in  support  of  the  verdict,  to  be  read  so  far  as  it  contradicted  his  having 
made  declantions  attributed  to  him  by  affidavits  of  other  persons,  but  excluded  so 
much  of  it  as  stated  other  circumstances  relating  to  the  trial. 

In  Standewick  «.  Hopkins,  14  lu  J.  (Q.  B.)  16 ;  8.  o.  2  D.  &  L.  602 ;  s.  c.  nom, 
Standerwicke  v.  Watkins,  9  Jur.  161  ;  where  affidavits  were  filed  imputing  misconduct 
and  gross  partiality  to  several  of  the  jurore;  to  meet  which  were  offered  their  affidavits 
partly  explaining  and  partly  denying  the  chaiges ;  Mr.  Justice  Patteson  said  :  **  The 
affidavits  of  jurymen  cannot  generally  be  read  to  support  their  verdict ;  but  here  they 
are  proposed  to  be  used  to  answer  affidavits  casting  imputations  upon  them ;  and  when 
nuscondnct  like  this  is  charged  against  them,  it  would  be  contrary  to  natural  justice 
not  to  allow  them  to  make  an  answer."    The  contents  of  the  affidavits  on  either  aids 
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are  not  particularly  stated  in  any  of  the  reports.  Bat  that  they  did  not  reUte  to  the 
deliberations  in  the  jury  room  is  manifest  from  the  note  of  the  first  reporter,  that  '*  this 
is  not  inconsistent  with  the  rnling  of  RoUe,  0.  J.,  in  Taylor  v,  Webb,  Trials  per  Pais, 
224,  that  the  affidavit  of  the  jury  ought  not  to  be  allowed  to  make  good  their  Yerdict.*' 

In  Haskell  v.  Becket,  S  Greenl.  92,  upon  a  petition  for  a  review,  the  petitioner  in- 
troduced evidence  that  one  of  the  jurors  had  said  before  the  trial  that  he  had  better 
settle  the  action,  for  he  thought  he  would  lose  it.  The  juror,  being  called  by  the 
respondent,  testified  in  direct  explanation  of  these  statements,  and  that  he  had  not 
formed  any  opinion  of  hia  own  upon  the  merits  of  the  cause,  and  came  to  the  trial  with- 
out any  bias  or  prejudice.  "  He  also  testified,  as  did  another  juror,  that  on  going  into 
their  room  the  jury  vexy  soon  agreed  on  a  verdict  for  the  defendant,  and  that  he  was 
one  of  the  last  to  give  his  opinion."  This  last  testimony  does  not  appear  to  have  been 
objected  to,  and  is  not  noticed  in  the  opinion  of  the  court,  who,  in  relation  to  the 
position  of  the  petitioner  that  the  juror  had  formed  and  expressed  an  opinion  unfaTor- 
able  to  his  cause,  said :  **  But  this  is  explained  in  a  satisfactory  manner  by  the  juror 
himself,  who  is  very  properly  called  for  that  purpose.  Indeed,  whenever  the  verdict  is 
impeached  for  any  cause  of  this  sort,  the  juror  implicated  ought  to  be  permitted  to 
explain."  The  subsequent  decisions  in  Taylor  v,  Greeley,  S  GreenL  204,  and  Sawyer  r. 
Hopkins,  22  Maine,  268,  are  to  the  same  point  exactly.  Those  of  Kewell  v.  Ayer,  82 
Maine,  384;  Thrall  v.  Lincoln,  28  Yt.  856;  Downer  v,  Baxter,  80  Yt.  467;  and 
Bradford  v.  State,  16  Ind.  847,  go  no  farther. 

'In  Heffron  v.  Gallupe,  55  Maine,  568,  the  court  held  that  the  testimony  of  a  juror 
was  admissible  to  facts  touching  his  own  conduct  or  acts  when  separated  from  his  fel- 
lows, or  the  acts  or  declarations  of  other  persons  with  or  to  him,  but  was  inadmissible 
to  what  transpired  in  the  deliberations  of  the  jury,  acting  as  an  organized  body,  pre- 
sided over  by  their  foreman  and  performing  their  official  duty. 

In  Tenney  v,  Evans,  18  N.  H.  462,  and  several  later  cases  in  New  Hampshire,  the 
court  has  indeed  gone  so  far  as  to  admit,  in  order  to  disprove  that  a  juror  had  formed 
an  opinion,  or  was  subject  to  bias  or  pr^'udice,  the  affidavits  of  the  juror  himself  and 
his  associates  as  to  the  part  which  he  took  in  the  discussions  in  the  jury  room  ;  but  has 
not  assigned  any  satisfactory  reasons  for  so  doing.  State  v.  Howard,  17  N.  H.  171 ; 
State  V.  Pike,  20  N.  H.  844  ;  State  t;.  Ayer,  8  Foster,  801 ;  Boynton  v,  TumbuU,  45 
N.  H.  408.  And  in  Folsom  v.  Brawn,  5  Foster,  114,  the  same  court,  in  rejecting  affi- 
davits of  jurors  that  they  were  under  a  misapprehension  as  to  the  effect  of  the  rerdict 
upon  the  costs,  and  would  not  have  sgreed  to  the  verdict  had  they  known  the  law  on  the 
subject  said  :  "  Affidavits  of  jurors  are  not  admissible  to  show  their  impressions  as  to 
the  effect  of  their  finding,  or  that  they  intended  something  different  from  what  they 
found  by  their  verdict.  To  allow  affidavits  of  jurors  for  such  purposes,  or  to  show 
the  consultations  that  took  place  in  the  jury  room,  and  the  motives,  inducements,  or 
principles  upon  which  the  jury  founded  or  joined  in  a  verdict,  would  lead  to  great  mis- 
chief.   And  this  view  of  the  matter  is  well  sustained  by  authority.'* 

The  only  other  decision  cited  in  the  learned  aigument  for  the  defendant,  in  support 
of  the  admission  of  the  testimony  of  jurors  to  what  took  place  during  their  deliberc- 
tions  in  the  jury  room,  is  the  per  curiam  opinion  in  Dana  v.  Tucker,  4  Johns.  487, 
by  which,  after  an  affidavit  of  the  constable  attending  the  jury  had  been  introduced, 
stating  that  the  jurors  agreed  that  each  of  them  should  mark  down  such  sum  as  he 
thought  fit  to  find,  and,  the  sum-total  being  divided  by  twelve,  the  quotient  should  be 
the  verdict,  and  that  the  verdict  was  so  ascertained,  the  Supreme  Court  of  New  York 
rejected  similar  affidavits  of  two  of  the  jurors,  but  admitted  the  affidavits  of  two  other 
jurors  that  after  the  jury  had  unanimously  agreed  to  find  a  yerdict  for  the  plaintiff, 
and  each  juror  had  privately  marked  the  sum  he  was  inclined  to  give,  and  the  sums  so 
marked  had  been  added  together  and  the  amount  divided  by  twelve,  the  jury  agreed 
that  the  sum  which  had  been  thus  produced  should  be  their  verdict.  That  decision 
can  hardly  be  reconciled  with  the  later  cases  in  this  Commonwealth  and  in  England. 
But  the  affidavits  there  admitted  were  in  direct  contradiction  of  the  testimony  offered 
to  impeach  the  verdict,  and  related  to  the  action  of  the  whole  jary,  and  not  to  the  part 
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taken  by  indiyidual  jurors  in  their  deliberations.  And  the  decision  would  seem  to  be 
limited  accordingly  by  the  judgment  of  the  same  court  in  Brownell  v,  McEwen,  5 
Denio,  367,  excluding  affidavits  of  particular  jurors  offered  to  show  that  they  agreed 
to  the  verdict  rendered,  on  the  supposition  and  under  the  impression  that  it  would 
settle  another  cause  of  action  beside  that  on  which  the  suit  was  brought ;  and  declar- 
ing that  to  allow  a  juror  to  disclose  what  influence  operated  upon  his  own  mind,  to  in- 
duce hitn  to  assent  to  the  verdict  which  he  joined  in  rendering,  was  not  warranted  by 
any  of  the  cases  on  the  subject,  and  could  not  be  tolerated. 

Upon  a  consideration  of  the  whole  matter,  our  conclusion  is,  that  the  testimony  of 
the  juryman  Brown  in  explanation  of  the  facts  and  statements  relied  on  to  prove  that 
he  had  formed  and  expressed  such  an  opinion  as  was  attributed  to  him,  was  rightly  ad- 
mitted, as  directly  tending  to  meet  and  explain  the  testimony  introduced  by  the  plaintiff, 
and  not  concerning  anything  that'  passed  in  the  jury  room  ;  but  that  the  testimony  of 
Brown  and  other  jurors  as  to  the  part  which  he  took  in  the  discassions  and  votes  of  the 
jury  was  incompetent  and  should  have  been  excluded,  because  it  related  to  the  private 
deliberations  of  the  jury,  and  had  no  tendency  to  disprove  that  he  had  previously  ex- 
pressed and  still  entertained  an  opinion  inconsistent  with  an  impartial  diBcharge  of 
his  duty. 

As  it  does  not  appear  that  the  new  trial  was  denied  upon  the  ground  that,  inde- 
pendently of  this  testimony,  the  judge  was  not  satisfied  of  the  existence  of  opinion  or 
prejudice  on  the  part  of  this  juror,  or  upon  the  ground  that  the  plaintiff  had  been  un- 
reasonably negligent  in  raising  the  objection  to  his  qualifications,  the  exception  to  the 
admission  of  the  incompetent  evidence  must  be  sustained,  and  the  case  stand  in  the 
Superior  Court  for  a  Rehearing  of  the  motion  for  a  new  trial,^ 


Commonwealth  o.  Hill,  11  Cush.  137  (1858).  Indictment  ...  for  feloniously 
receiving  goods  alleged  to  have  been  stolen  by  a  person  unknown.  .  .  .  [After  a  ver- 
dict of  guilty,  the  defendant  alleged  exceptions.]  Biqelow,  J.  .  .  .  The  main  point 
now  uTged  in  behalf  of  the  defendant,  relates  to  the  competency  of  the  foreman  of  the 
grand  jury  as  a  witness  to  prove  the  particular  fact  to  which  he  was  admitted  to  testify 
at  the  trial.  To  understand  the  precise  objection  made  to  this  evidence,  it  is  necessary 
to  bear  in  mind  the  purpose  for  which  it  was  offered.  The  defendant  relied  on  a  vari- 
ance between  the  allegation  in  the  indictment  and  the  proof  in  this  ;  the  indictment 
alleged  that  the  property  which  the  defendant  was  charged  with  having  received,  was 
stolen  "by  a  person  unknown,  and  belonged  to  a  person  to  the  jurors  unknown." 
Silas  McLellan,  the  principal  thief,  being  called  as  a  witness  by  the  Commonwealth, 
testified  that  he  stole  the  property  named  in  the  indictment,  and  that  it  belonged  to 
White  and  Locke,  and  that  he  testified  to  these  facts  before  the  grand  jury  that  found 
the  present  indictment  To  control  this  evidence,  and  rebut  the  alleged  variance,  the 
government  called  the  foreman  of  the  grand  jury,  and  put  to  him  the  single  question 
whether  the  said  McLellan  was  a  witness  before  the  grand  jury  at  the  September  term 
of  the  court,  when  this  indictment  was  found,  to  which  he  answered  in  the  negative. 
It  is  to  the  competency  of  this  evidence,  that  the  defendant  now  nrges  his  exception. 
The  sole  ground  of  objection  is,  that  it  is  against  public  policy  and  the  fundamental 
principles  upon  which  the  institution  of  the  grand  jury  is  based,  to  admit  any  member 
of  that  body  to  testify  to  any  fact  which  has  transpired  before  them  in  the  course  of 
their  investigations.    But  this  is  stating  the  rule  much  too  broadly.    The  extent 


1  See  Mattox  v.  U.  S.,  146  IT.  S.  140  ;  Purcell  v.  Tibbies,  101  Iowa  24  ;  Shepherd 
V.  Camden,  82  Me.  535 ;  Wichita  v.  Stallings,  59  Eans.  779 ;  Rush  v.  St.  Paul  R.  Co., 
70  Minn.  5 ;  Hamburg-Bremen  Co.  v.  Pelzer  Manuf.  Co.,  102  U.  S.  App.  123 ;  State 
V,  Farre,  51  La.  App.  434,  440;  Street  v.  Broadus,  96  Va.  828 ;  Haight  v.  Elmira» 
42  N.  Y.  App.  891;  Peters  v,  Fogarty,  55  N.J.  L.  886 ;  Moses  v.  Central  Park  B. 
Co.,  28  N.  Y.  Sup.  23 ;  Ohio,  etc.  R.  Co.  v.  Hill,  7  Ind.  App.  255.  ~  Ed. 
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of  the  limitation  upon  the  teatimoDj  of  grand  joron,  is  best  defined  by  the  teroM  of 
their  oath  of  office,  by  which  "  the  Commonwealth's  counsel^  their  fellows,  and  their 
own,  they  are  to  keep  secret."  They  cannot,  therefore,  be  permitted  to  state  how 
any  member  of  the  jury  Toted  or  the  opinion  ezpreaseil  by  their  fellows  or  themselves 
upon  any  question  before  them,  nor  to  disclose  the  fact  that  an  indictment  for  a  felony 
has  been  found  against  any  person,  not  in  custody  or  under  recognisance,  nor  to  state 
in  detail  the  evidence  on  which  the  indictment  is  founded.  1  Oreenl.  £v.  §  252; 
Freeman  v.  Arkell,  1  Car.  &  P.  185,  187 ;  Huidekoper  o.  Cotton,  8  Watts,  56.  To 
this  extent  the  free,  impartial,  unbiased  administration  of  justice  requires  that  the 
proceediugs  before  grand  juries  be  kept  secret.  By  no  other  means  can  perfect  free- 
dom of  deliberation  and  opinion  among  jurora  be  effectually  secured,  and  the  ends  of 
an  energetic  administration  of  criminal  justice  surely  attained.  But  we  are  not  aware 
that  the  sanction  of  secrecy  has  ever  been  extended  beyond  this;  we  know  of  no 
authority  which  carries  the  rule  of  exclusion  further,  and  we  can  see  no  ground  of  policy 
or  sound  reason  for  its  extension.  This  rule  has  been  substantially  recognized  by  the 
Bev.  Sts.  of  this  Commonwealth,  c.  186,  $§12,  18,  which  would  seem  to  be  a  signifi. 
cant  indication  of  the  extent  to  which  public  policy,  upon  which  the  rule  mainly 
rests,  requires  it  to  be  carried.  It  seems  to  us^  therefore,  that  a  member  of  a  grand 
jury  may  testify  to  any  fact,  otherwise  competent,  which  does  not  violate  the  restric- 
tions above  stated.  In  the  present  case  the  testimony  of  the  foreman  that  the  piinci- 
pal  thief  wss  not  a  witness  before  the  grand  jury  at  the  term  of  the  court  at  which  this 
indictment  was  found,  was  admissible  and  relevant  to  the  inquiry  before  the  traverse 
jury,  and  the  exception  to  it  cannot  be  sustained.  .  .  .  ^eeepiioM  aoerruietL 


Commonwealth  v.  Mbad,  12  Gray,  167  (1858).  Indictment  for  the  manslaughter 
of  Jeremiah  A.  Agin.  .  .  .  Bioblow,  J. .  • .  The  only  other  question  arising  in  the  ease 
is,  whether  the  testimony  of  grand  jurora  is  admissible  to  prove  that  one  of  the  wit* 
nesses  in  behalf  of  the  prosecution  testified  differently  on  his  examination  before  them 
from  the  testimony  given  by  him  before  the  jury  of  trials.  As  to  the  competency  of 
such  evidence  the  authorities  are  not  uniform.  The  weight  of  them  is  in  favor  of  its 
admissibility.     On  principle  it  seems  to  us  to  be  competent 

The  reasons  on  which  the  sanction  of  secrecy  which  the  common  law  gives  to  pro- 
ceedings before  grand  juries  is  founded  are  said  in  the  books  to  be  threefold.  One  ie 
that  the  utmost  freedom  of  disclosure  of  alleged  crimes  and  offences  by  prosecuton 
may  be  secured.  A  second  is  that  peijury  and  subornation  of  perjury  may  be  pre- 
vented by  withholding  the  knowledge  of  facts  testified  to  before  the  grand  jury,  which, 
if  known,  it  would  be  for  the  interest  of  the  accused  or  their  confederates  to  attempt 
to  disprove  by  procuring  false  testimony.  The  third  is  to  oonoeal  the  fact  that  an 
indictment  is  found  sgainst  a  party,  in  order  to  avoid  the  danger  that  he  may  escape 
and  elude  arrest  upon  it,  before  the  presentment  is  made.  To  aooompUsh  these  pur^ 
poses  the  mle  excluding  evidence  to  the  extent  stated  in  Commonwealth  v.  Hill, 
11  Cush.  140,  seems  to  be  well  established,  and  it  is  embodied  substantially  in  the 
words  of  the  oath  of  office  which  each  grand  juror  takes  on  entering  on  the  discharge 
of  his  duties. 

But  when  these  purposes  are  accomplished,  the  necessity  and  expediency  of  retain- 
ing the  seal  of  secrecy  are  at  an  end.  CesnnU  ratioM,  eeamit  regitla.  After  the  in- 
dictment is  found  and  presented,  and  the  accused  is  held  to  answer  and  the  trial  before 
the  traverse  jury  is  begun,  all  the  facts  relative  to  the  crime  charged  and  its  proaecn- 
tion  are  necessarily  opened,  and  no  harm  can  arise  to  the  cause  of  public  justice  by  no 
longer  withholding  facts  material  and  relevant  to  the  issue,  merely  because  their  dis- 
closure may  lead  to  the  development  of  some  part  of  the  proceedings  before  the  grand 
jury.  On  the  contrary,  great  hardship  and  injustice  might  often  be  occasioned  by 
depriving  a  party  of  important  evidence,  essential  to  his  defence,  by  enforcing  a  mle 
of  exclusion,  having  its  origin  and  foundation  in  public  policy,  after  the  reasons  on 
which  this  rule  is  based  have  ceased  to  exist    The  case  at  bar  furnishes  a  good  illus- 
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tnition  of  the  truth  of  this  remark.  No  possible  injniy  to  the  intereets  or  rights  of 
the  government  that  we  can  see  could  happen  by  a  disclosure  of  the  testimony  given 
by  the  witness  before  the  grand  jury,  which  was  excluded  by  the  ruling  of  the  Court. 
Certainly  none  has  been  suggested  by  the  leafned  attorney  for  the  Commonwealth. 
On  the  other  hand,  it  is  clear  that  the  rights  of  the  accused  might  be  greatly  affected 
and  his  peril  much  increased,  if  he  can  be  shut  out  from  showing  the  fact  that  an  im- 
portant witness  against  him  is  unworthy  of  credit,  or  that  his  testimony  before  the 
jury  of  trials  is  to  be  taken  with  great  caution  and  doubt,  because  on  a  previous  occa- 
sion, when  called  to  testify  on  oath,  he  had  given  a  diffecent  account  of  the  same 
transaction  from  that  which  he  has  stated  in  his  evidence  at  the  trial.  In  the  absence 
of  a  binding  authority  on  this  point,  we  think  the  exclusion  of  such  evidence  is  not 
sanctioned  by  any  rule  of  law  or  sound  principle  of  public  policy. 

ExceptioM  tiutcUned,^ 


SECTION  n. 

PBITILEOB. 


BULL  V.   LOVELAND. 
SupBEME  Judicial   Court  of  Massachussttb.    1880. 

[Reported  10  Pick.  9.] 

Assumpsit  upon  a  promissory  note,  dated  September  22,  1823^  for 
$257.78,  payable  to  Bull  &  Clark,  the  plaintiffs. 

The  plaintiffs  had  served  a  subpcena  duces  tecum  upon  D.  S.  Whitney, 
one  of  the  firm  of  Tappan  dc  Whitne}',  requiring  him  to  produce  the  note. 

At  the  trial  before  Wilde,  J.,  Whitney  admitted  that  he  had  the 
note  in  his  hands,  but  he  declined  producing  it  unless  by  order  of 
Court.  He  testified  that  it  came  into  his  possession  under  the  follow- 
ing circumstances.  In  September,  1823,  Loveland,  who  was  a  cabinet- 
maker, being  indebted  to  Tappan  &  Whitney,  J.  D.  Whitney,  J.  D.  dc 
A.  Whitney,  and  Bull  &  Clark,  made  an  assignment  to  them  of  his 
property,  with  an  agreement  that  the  stock  in  his  shop  should  be 
worked  up  by  him  under  their  direction,  and  that  the  whole  property 
should  be  applied  to  the  payment  of  their  claims,  which  were  to  be  paid 
in  full,  if  the  property  should  be  sufficient  for  that  purpose,  or  ratably  if 
not.     In  November,  1823,  the  assignees,  being  desirous  of  sustaining 

1  See  Clayton,  84  pi.  140  ;  State  v.  Camiien.  82  Me.  635.  In  U.  S.  v.  Farrington, 
5  Fed.  Rep.  848,  Wallace,  J.,  said:  "The  rule  which  may  be  addaced  from  the 
anthoritiea  and  which  seems  most  consistent  with  the  policy  of  the  law  is  that  when- 
ever it  becomes  essential  to  ascertain  what  has  transpired  before  a  grand  jury  it  may  be 
shown,  no  matter  by  whom  ;  and  tlie  only  limitation  is  that  it  may  not  be  shown  how 
the  individual  jurors  voted  or  what  they  said  during  their  investigations  (The  People 
tf«  Shattuck,  6  Abb.  N.  C.  84 ;  Com.  v.  Mead,  12  Gray,  167),  because  this  cannot 
serve  any  of  th<»  purposes  of  justice."  Compare  State  r.  Wood,  58  N.  H.  484 ;  State  v. 
Bowman,  90  Me.  868 ;  Hinshaw  v.  The  State,  147  Ind.  884,  875.^  Ed. 
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Loveland  in  business,  and  other  creditors  having  no  security  for  their 
demands,  the  assignees  offered  to  allow  the  other  creditors  to  participate 
in  the  benefits  of  the  assignment  if  the}*  would  place  their  demands  en- 
tirely under  the  control  of  the  assignees ;  which  proposal  was  accepted. 
At  that  time  the  three  firms  of  Tappan  <&  Whitney,  J.  D.  &  A.  Whitneyi 
and  Bull  &  Clark,  held  the  whole  property ;  but  it  was  then  agreed  (BuU 
&  Clark  acting  principally  by  Clark)  that  all  the  claims  should  be  put 
into  the  hands  and  under  the  control  of  Tappan  &  Whitney  as  the  agents 
of  the  three  firms,  and  that  they  should  manage  the  business  in  the  best 
manner  thej'  could  for  the  benefit  of  all  concerned.  It  was  soon  after- 
wards agreed  that  the  necessary  purchases  should  be  made,  and  that  the 
debts  thus  contracted  should  be  first  paid,  and  the  old  debts  as  fast  as 
should  be  convenient.  Under  this  agreement  Tappan  &  Whitnc}*  have 
ever  since  acted  as  the  agents  of  the  creditors,  advancing  from  time  to' 
time  the  necessary  capital,  and -Loveland  has- continued  to  transact 
business  in  the  same  manner  as  before  the  assignment,  subject  to  the 
control  of  the  agents.  The  situation  of  the  whole  concern  has  been 
constantly  known  to  each  of  the  three  firms  before  mentioned,  and  the 
agents  have  uniformly  asked  the  advice  of  some  members  of  the  other 
firms,  in  case  of  any  doubt  or  difflcult3%  The  debts  of  some  of  the 
sm&ller  creditora  have  been  paid,  and  two  dividends  have  been  made 
among  the  assignees  and  other  creditors ;  the  first  dividend  paid  to  Bull 
&  Clark,  on  January  10, 1825,  amounting  to  SO  dollars,  and  the  second 
paid  to  them  on  November  4,  1825.  amounting  to  the  same  sum.  The 
agents  have  made  the  necessary  advances  in  the  transactiolk  of  the 
business,  with  full  confidence  that  no  creditor  was  entitled  to  withdi-aw 
his  demand  and  bj'  an  attachment  of  the  property  deprive  them  of  their 
security  for  the  advances  so  made,  without  at  least  first  requesting  them 
to  bring  the  business  to  a  close  and  allowing  them  reasonable  time  for 
that  purpose.  No  such  request  has  ever  been  made,  and  no  demand 
was  made  for  the  note  until  after  the  commencement  of  this  action. 
The  original  demand  of  Tappan  &  Whitney  was  $339.97,  and  the  debt 
due  to  them  for  advances  amounted,  at  the  time  when  the  action  was 
commenced,  to  about  $1,500.  The  property  attached  in  this  action  was 
either  embraced  by  the  assignment  or  had  been  purchased  since,  in 
pursuance  of  the  arrangements  above  mentioned. 

The  question,  whether  the  witness  ought  to  be  compelled  to  produce 
the  note,  was  reserved  for  the  consideration  of  the  whole  court,  the 
parties  agreeing  that  if  he  ought  to  have  been  compelled  to  produce  it 
the  defendant  should  be  defaulted ;  otherwise,  that  the  plaintiffs  should 
become  nonsuit. 

Forbes^  for  the  plaintiff.     L.  Strong^  contra. 

Shaw,  C.  J.,  delivered  the  opinion  of  the  court.  In  this  case  the 
general  question  has  been  argued  at  some  length,  whether  a  witness, 
without  his  own  consent,  can  be  called  to  testify  to  any  fact  pertinent 
to  the  issue  between  other  parties,  where  such  testimon3'  may  tend  to 
charge  him  with  a  debt,  or  subject  him  to  pecuniary  loss  or  liability, 


I 
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but  where  it  does  not  tend  to  expose  him  to  punishment,  or  subject  him 
to  any  penalty  or  forfeiture. 

This  question  has  been  the  subject  of  much  discussion  and  difference 
of  opinion  among  eminent  Judges  and  those  of  the  greatest  experience 
in  Nisi  Prius  trials^  both  in  England  and  in  the  United  States. 

In  the  case  of  United  /States  v.  Ghrundy^  8  Cranch,  344,  it  seemed  to 
be  taken  for  granted  by  Marshall,  C.  J.,  that  a  man  in  a  civil  case  is 
not  bound  to  testify  against  his  interest.  But  thieit  was  before  the  dis- 
cussions in  England,  and  the  opinions  of  the  Judges  in  the  House  of 
Lords,  growing  out  of  questions  raised  in  Lord  Melville's  trial.  Be- 
sides, the  question  was  not  argued,  and  it  arose  where  the  witness 
was  called  to  testify  to  a  fact  which  would  have  rendered  a  ship  for- 
feited under  the  registry  acts  of  the  United  States,  in  which,  at  the 
time  of  the  forfeiture,  he  himself  claimed  an  interest. 

In  Webster  y.  XfSej  5  Mass.  R.  834,  it  was  stated  by  Parsons,  C.  J., 
in  giving  the  opinion  of  the  court,  that  a  witness  may,  if  he  consents, 
testify  against  his  own  interest.  Although  this  expression  implied  that 
his  consent  was  requisite,  j^et  the  case  did  not  call  for  the  expression  of 
an  opinion  upon  the  question  whether  he  could  be  compulsorily  required 
to  testify  against  his  will. 

In  a  latter  case,  however,  Appletan  v.  Boyd^  1  Mass.  B.  181,  the 
same  point  again  came  before  the  same  eminent  Judge  at  Nisi  Prius, 
npon  which  he  ruled  that  a  witness  cannot  be  required,  without  his 
consent,  to  testify  against  his  own  pecuniary  interest.  This  point, 
among  others,  was  reserved,  but  it  was  not  ai^ued  or  noticed  by  the 
coimsel  on  either  side.  In  giving  the  opinion  the  court  cited  no  author- 
ity ;  and  in  noticing  this  point  seemed  to  take  the  rule  for  granted,  and 
considered  rather  whether,  from  the  facts  reported,  the  witness  had  an 
interest  in  the  question,  than  whether  by  law  it  would  excuse  him  from 
giving  his  testimony. 

In  England  this  subject  underwent  much  discussion  pending  the  im- 
peachment against  Lord  Melville  in  1806,  npon  which  occasion  the 
question  was  put  to  the  Judges  by  the  House  of  Lords.  The  question 
was  presented  in  two  or  three  different  forms,  slightly  varying  in  terms, 
but  it  was  substantially  the  same  in  each.  Eight  Judges  and  the 
Chancellor  were  of  opinion  that  the  witness  was  bound  to  answer  a 
question,  although  his  answer  might  render  him  liable  to  a  civil  action ; 
the  other  four  Judges  expressed  a  contrary  opinion.  In  order  to  re- 
move the  doubts  which  such  a  difference  of  opinion  among  eminent 
Judges  implied,  an  act  was  passed,  46  Geo.  III.  c.  87,  declaring  that  a 
witness  cannot  hy  law  refuse  to  answer  a  question  relevant  to  the  mat- 
ter in  issue,  the  answering  of  which  has  no  tendency  to  accuse  himself 
or  to  expose  him  to  a  penalty  or  forfeiture  of  an}*  nature  whatsoever, 
by  reason  only,  or  on  the  sole  ground  that  the  answering  of  such  ques- 
tion may  establish,  or  tend  to  establish,  that  he  owes  a  debt  or  is 
otherwise  subject  to  a  civil  suit. 

This  act,  as  a  statutCj  of  course  has  no  authority  here,  but  as  strictly 
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a  declaratory  law  it  is  entitled  to  weight.  Lord  Erskine,  then  Lord 
Chancellor,  stated  that,  notwithstanding  some  difference  of  opinion 
among  high  authorities,  he  considered  the  law  so  far  precise,  clear,  and 
conspicuous  that  it  was  necessary  no  new  law  should  be  promulgated 
otherwise  than  in  the  form  of  a  declaratory  law.  In  this  suggestion  he 
was  countenanced  by  Lord  £ldon,  who  was  not  then  in  judicial  office. 
1  Phil.  Ev.  (Am.  ed.)  208;  Peake's  Ev.  (3d  ed.)  193;  1  Hall's  Law 
Journal,  223  ;  I  Stark.  Ev.  135. 

This  rule  has  recently  been  recognized  and  acted  on  in  Maryland. 
Taney  y.  Kemp^  4  Har.  &  Johns.  348 ;  Stoddart  t.  Manning^  2  Har.  & 
Gill,  147.  And  in  Pennsylvania.  Baird  v.  Cochran,  4  Serg.  &  R  397. 
In  a  recent  case  in  this  court  it  has  been  held  that  one  summoned  as 
trustee  cannot  avoid  answering  questions  put  to  him  in  regard  to  the 
validity  of  a  conveyance  under  which  he  claims  title  to  property,  on 
the  gi*ound  that  it  may  affect  his  own  pecuniary  interest.  DevoU  v. 
JiroumeU^  5  Pick.  448.  This  is  not  precisely  in  point,  but  it  is  im- 
portant as  giving  a  construction  to  a  constitutional  provision  which 
might  be  supposed  to  stand  in  the  way  of  the  application  of  the  rule  in 
question  in  this  Commonwealth.  The  provision  is  found  in  the  12th 
art.  of  the  Declaration  of  Rights.  '*  No  subject  shall  be  held  to  answer 
for  anj'  crime,  etc.,  or  be  compelled  to  accuse  or  furnish  evidence 
against  himself."  In  this  case  it  was  decided  Uiat  the  trustee  was 
bound  to  answer,  though  he  might  thereby'  charge  himself,  and  that  the 
above  constitutional  provision  does  not  relate  to  questions  of  property*. 

On  the  whole,  we  think  the  weiglit  of  authority  is  in  favor  of  the 
rale  that  a  witness  may  be  called  and  examined  in  a  matter  pertinent 
to  the  issue,  where  his  answers  will  not  expose  him  to  criminal  prosecu- 
tion or  tend  to  subject  him  to  a  penalty  or  forfeiture,  although  they 
may  otherwise  adversely  affect  his  pecuniary  interest,  and  that  the 
witness  was  properly  called  and  examined  in  the  present  case.  •  •  • 

[For  other  reasons]  Plaintiffs  noMuU. 


LOW  V.  MITCHELL. 
SuPBBXB  JuniciAL  GouRT  OF  Mainb.    184L 

[Reported  18  Me.  372.] 

ExcBPTiONS  from  the  Middle  District  Court,  Redington,  J.,  presiding. 

The  proceedings  in  this  case,  which  were  under  the  Bastardy  Act, 
were  in  the  complainant's  own  name,  and  not  by  guardian  or  prochein 
ami.  The  complaint  and  examination  bore  date  of  July  18,  1839,  and 
alleged  that  the  child  was  begotten  on  or  about  the  10th  of  Nov.  1838. 
The  child  was  born  Aug.  10,  1839.  On  the  examination  of  the  com- 
plainant at  the  trial,  after  she  had  stated  that  the  respondent  was  tlie 
father  of  the  child,  his  counsel  inquired  of  her  whether  she  had  had  in- 
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terooarse  with  any  roan,  other  than  the  respondent,  by  whom  the  child 
might  have  been  begotten  about  the  same  tenth  of  November.  Her 
counsel  objected  to  her  answering  it,  contending  that  she  was  not  bound 
so  to  do.  The  judge  ruled  that  she  was  not  bound  to  answer  the  ques- 
tion, but  might  if  she  would.    The  question  was  not  answered. . .  • 

The  veixiict  having  been  against  the  respondent,  he  filed  exceptions. 

WeRa^  for  the  respondent    JSmmons^  for  the  complainant. 

The  opinion  of  the  court  was  drawn  up  by 

Sheplkt,  J.  The  rule  that  a  witness  is  not  obliged  to  criminate 
himself  is  well  established.  It  is  contended,  however,  that  if  the  wit- 
ness waives  that  privilege  when  testifying  to  one  fact  in  the  cause,  he 
cannot  claim  it  while  testifying  to  any  other  fact  material  to  the  issue. 
If  he  consents  to  testify  to  one  matter  tending  to  criminate  himself,  he 
must  testify  fully  in  all  respects  relative  to  that  matter  so  far  as  mate- 
rial to  the  issue.  If  he  waives  the  privilege,  he  does  so  fully  in  relation 
to  that  act.  But  he  does  not  thereby  waive  his  privilege  of  refusing  to 
reveal  other  unlawful  acts,  wholly  unconnected  with  the  act  of  which 
he  has  spoken,  even  though  they  may  be  material  to  the  issue.  His 
consent  to  speak  of  one  criminal  act  cannot  deprive  him  of  that  protec- 
tion which  the  law  affords  him  so  far  as  respects  other  criminal  acts  not 
oonnQcted  with  it.  That  the  prosecutrix  was  not  obliged  to  answer 
whether  she  had  an  illicit  connection  with  another  man,  was  decided  in 
Tillson  V.  Bowley,  8  GreenL  163.  ..  •  Ikceptions  overruled} 
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[Reporied  IS  Mich.  266.3] 

Newberry,  Pond^  and  JBroumj  for  plaintiffs  in  error.  Dwight  Mat/y 
Attorney-General,  for  defendant  in  error. 

Campbell,  J.  The  respondent  was  informed  against  Jointly  with 
one  William  McCoy,  in  the  Circuit  Court  for  the  county  of  Macomb, 
for  the  larceny  of  a  horse,  and  some  other  articles.    Foster  was  tried 

1  So,  in  a  case  relating  to  adultery.  Evans  o.  O'Connor,  174  Mass.  287.  Compare 
State  V,  Warren,  124  N.  C.  807,  810,  a  bastardy  case; — Furches,  J.,  for  the  court, 
"  When  the  defendant  offered  to  prove  that  another  man  had  intercourse  with  the  pro- 
secutrix at  the  time  when,  by  the  course  of  nature,  the  child  must  hare  been  begotten, 
this  eyidenoe  bears  directly  upon  the  issue  and  is  competent." 

In  Pub.  St  Mass.  (1882),  c.  85,  s.  16,  the  mother  in  each  cases  "shall  be  ad- 
mitted as  a  witness  in  support  of  the  complaint,  and  may  be  compelled  to  testify ; 
but  her  admissions  shall  not  be  used  against  her  in  any  criminal  prosecution,  except 
for  perjury  committed  while  so  testifying."  The  Rev.  St  Maine,  (1883),  c  97,  relat- 
ing to  the  same  subject,  do  not  have  this  provision.  As  to  this  statute,  compare 
Counselman  v.  Hitchcock,  tii/ra,  1186.  —  En. 

*  A  part  of  the  case  is  omitted. 
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separately,  and  the  other  defendant,  McCoy,  was  used  by  the  People, 
as  a  witness  against  him. 

McCoy  proved  facts  tending  to  show  the  guilt  of  Foster,  and  show- 
ing also  bis  own  guilt,  in  receiving  the  horse  in  Detroit,  and  taking 
him  to  Toledo,  where  the  witness  was  arrested  with  the  stolen  prop- 
erty. Upon  cross-examination,  he  admitted  that  he  had  made  an 
affidavit  for  continuance,  in  which  he  swore  that,  as  he  had  been  ad- 
vised by  counsel,  and  believed,  he  had  a  good  defence  upon  the  merits. 
Counsel  for  Foster  then  asked  what  that  defence  was.  The  counsel 
for  the  People  objected  to  the  question,  on  the  ground  that  a  person 
accused  of  crime  could  not,  while  a  trial  was  pending,  be  compelled  to 
disclose  his  defence.  The  court  overruled  this  objection,  and  then 
the  witness  declined  to  answer.  The  record  does  not  show  on  what 
ground  the  witness  declined.  Ttie  court  refused  to  direct  him  to 
answer.  .  •  • 

The  question,  therefore,  narrows  itself  to  an  inquiry  whether,  after 
undertaking  voluntarily  to  explain  the  transactions  connected  with  the 
larceny  and  the  disposition  of  the  property  involved  in  the  charge  on 
trial,  and  after  answering  fully  the  direct  questioning  of  the  prosecu- 
tion, and  unequivocally  criminating  himself  to  the  extent  of  complete 
legal  guilt  of  larceny  of  that  property,  he  can  then  refuse  to  answer 
further,  and  be  protected  against  further  disclosures  relating  to  the 
same  transaction. 

No  principle  is  better  settled  than  that  no  inference  can  be  permitted 
against  a  witness  because  he  asserts  this  privilege.  Came  v.  Litch- 
field^ 2  Mich.  340 ;  Rose  v,  BlaJcemore^  Ryan  and  Moody,  382 ;  Ld. 
Eldon,  in  Lloyd  v.  Pasaingham^  16  Ves.  64 ;  Knowles  v.  People, 
15  Mich.  409.  This  doctrine  is  necessary  in  order  to  make  the  priv- 
ilege of  any  value.  But  the  necessity  of  making  the  privilege  effectual 
renders  it  equally  necessar}'^  to  take  care  that  where  such  protection 
would  lead  to  absurd  or  unreasonable  consequences,  it  shall  not  be 
allowed. 

It  would  certainly  lead  to  most  startling  results  if  an  accomplice, 
who  has  made  out  a  clear  showing  of  a  prisoner's  guilt,  and  has,  in 
doing  so,  criminated  himself  to  an  equal  degree,  could  refhse  to  have 
his  veracity,  or  fairness,  or  bias,  or  corruption,  tested  by  a  cross- 
examination,  and  yet  be  allowed  to  stand  before  court  and  Jury  on 
the  same  footing  with  any  other  witness  who  has  been  perfectly  can- 
did, but  who  may  have  been  convicted  of  a  similar  felony.  It  is  per- 
fectly evident  that  where  a  witness  who  has  undertaken  to  give  a  full 
account  of  a  transaction,  and  has  not  spared  himself  from  conclusive 
accusation,  then  turns  round  and  refuses  to  answer  further,  his  motive 
must  be  something  more  than  to  save  himself  from  the  criminal  ex- 
posure ;  and  it  is  of  great  importance  to  learn  wh3^  such  a  course  is 
adopted.  If,  in  those  cases  where  cross-examination  is  most  desirable, 
to  test  the  credit  of  a  man  who  is  seeking  to  save  his  own  liberty, 
by  swearing  away  that  of  another,  it  can  be  completely  prevented  at 
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the  option  of  the  witness  himself^  it  woold  be  difScalt  to  Justify  the 
rule  which  allows  co-defendants  to  be  used  by  the  prosecution  at  all, 
when  they  cannot  be  received  for  the  defence.  I  cannot  conceive  that 
the  law  will  tolerate  such  a  state  of  things.  When  a  man  has  volun- 
tarily admitted  his  guilt,  he  has  done  all  that  he  can  to  criminate  him- 
self; and  his  protection  from  further  disclosure  on  the  same  subject 
is  no  protection  whatever,  because  it  cannot  undo  what  makes  the 
whole  mischief. 

The  cases  which  apply  to  ordinary  witnesses  —  who  do  not  stand 
properly  on  the  same  footing  with  accomplices  —  do  not  in  any  way 
sanction  such  a  stretch  of  privilege.  It  has  been  decided,  and  is  the  /  f 
received  doctrine,  that  a  witness  is  entitled  to  decline  answering,  not  / 
only  questions  which  directly  criminate  him,  but  also  any  questions 
which  may  apply  to  facts  forming  links  in  the  chain  of  criminating 
evidence.  And,  where  he  has  not  actually  admitted  criminating  facts, 
the  witness  may  unquestionably  stop  short,  at  any  point,  and  deter- 
mine that  he  will  go  no  further  in  that  direction.  He  may  judge  that 
his  protection  does  not  require  him  to  avoid  replying  concerning  some 
facts,  when  as  to  others  the  tendency*  is,  or  seems  to  him,  more  direct 
and  incriminating.  Yet  even  this  doctrine,  upon  the  particular  facts 
of  the  case,  although  the  witness  refused  to  answer  the  only  question 
which  applied  directly  to  the  guilt  involved,  was  held  in  so  much  doubt 
in  Regina  v.  Oarbett^  Denison's  Gr.  Ga.  236  ;  s.  c.  2  Gar.  &  Kir.  474, 
that  the  Gourt  of  Exchequer  Ghamber  was  unable  to  agree  on  the  first 
argument,  and  on  the  second  argument,  after  some  changes  in  the 
bench,  the  three  chiefs  of  the  courts,  Denman,  Wilde,  and  Pollock, 
and  Patteson,  Goleridge,  and  Erie,  JJ.,  dissented  fh)m  the  other  nine, 
and  held  the  witness  had  gone  too  far  to  claim  any  further  privilege. 
He  had  undoubtedly  gone  very  far,  but  nevertheless  he  had  not  con- 
victed himself,  and  the  decision,  while  right  in  its  principles,  was  also 
correct,  as  it  would  seem,  upon  the  facts.  As  no  opinions  are  re- 
ported, we  cannot  ascertain  the  precise  views  of  the  judges,  who  do 
not  seem  to  have  agreed  as  to  how  far  the  witness  had  claimed  his 
privilege.  But  the  rule  which  allows  a  witness  to  reftise  answering 
questions  not  directly  pointing  to  guilt,  rests  solely  on  the  doctrine 
that,  as  in  most  cases  the  crimination  would  be  made  out  by  a  series 
of  circumstances,  any  one  of  them  may  have  such  a  tendency'  to  aid  in 
reaching  the  result,  that  an  answer  concerning  it  may  supply  means  of 
conviction,  by  aiding  the  other  proofs  which  it  indicates,  or  supplements, 
on  behalf  of  the  prosecution.  The  right  to  decline  answering  as  to 
these  minor  facts,  is  merely  accessory  to  the  right  to  decline  answering 
to  the  entire  criminating  diarge,  and  can  be  of  no  manner  of  use  when 
that  is  once  admitted ;  and  must  be  regarded  as  waived  when  the  ob- 
jection to  answering  to  the  complete  ofifence  is  waived.  The  law  does 
not  endeavor  to  preserve  any  vain  privileges ;  and  such  a  privilege  as 
would  allow  a  witness  to  answer  a  principal  criminating  question,  and 
refuse  to  answer  as  to  its  incidents,  would  be  worse  than  vain ;  fori 
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while  it  could  not  help  the  witness,  it  mast  inevitably  injure  the  partr, 
who  is  thus  deprived  of  the  power  of  cross-examination  to  test  the  credi* 
bility  of  a  person  who  maj*,  by  avoiding  it,  indulge  his  vindictiveness  or 
corrupt  passions  with  impunity.  This  distinction  between  the  cases 
where  a  witness  has  or  has  not  furnished  sufficient  evidence  to  criminate 
himself,  is  clearly  recognized  in  Amherst  v.  HoUis^  9  N.  H.  107,  and  in 
Cohum  V.  OdeU^  10  Foster,  540,  as  well  as  incidentally  in  numerous  other 
cases,  which  hold  that  when  he  has  once  made  a  decisive  disclosure,  his 
privilege  ceases.  And  the  further  consideration  is  also  recognized,  that 
a  witness  has  no  right,  under  pretence  of  a  claim  of  privOege,  to  preju- 
dice a  party  by  a  one-sided  or  garbled  narrative.  As  Mr.  Phillips  very 
neatlj'  expresses  it,  ^*  A  witness  may  waive  his  privilege  and  answer  at 
his  peril.  From  the  nature  of  the  right  it  may  be  inferred  that  he  will 
be  at  liberty  to  answer,  or  to  refuse  to  answer  an}'  questions  at  his  dis- 
cretion ;  and  that  his  consenting  to  answer  some  questions  ought  not  to 
bar  his  right  to  demur  to  others.  On  the  other  hand,  it  is  only  reason- 
able  that  he  should  not  be  allowed,  by  any  arbitrary  use  of  his  privilege, 
to  make  a  partial  statement  of  facts  to  the  prejudice  of  either  partj'." 
2  Phil.  Ev.  (Edward's  ed.)  935. 

Accordingly,  where  a  witness  has  voluntarily  answered  as  to  material 
criminating  facts,  it  is  held  with  uniformity  that  he  cannot  then  stop 
short  and  refuse  further  explanation,  but  must  disclose  fully  what  he 
has  attempted  to  relate.  This  view  is  adopted  by  the  text-writers,  and 
j ,'  is  very  well  explained  in  several  of  the  authorities,  where  the  principle 
(  is  laid  down  and  enforced.  1  Stark.  Ev.  206  (9th  Am.  ed.) ;  Rosooe's 
Cr.  Ev.  174 ;  1  Greenl.  Ev.  s.  451 ;  2  PhilL  Ev.  985 ;  2  Russ.  Cr.  931 ; 
Cohum  V.  Odell,  10  Foster,  640 ;  State  v.  K.y  4  N.  H.  562 ;  State  v. 
Foster^  3  Foster,  348;  Foster  v.  Pierce^  11  Gush.  487;  Brown  v. 
Brown,  5  Mass.  820;  Amherst  v.  BoUiSf  9  N.  H.  107 ;  Low  v.  MitduU, 
18  Maine,  372;  Chamberlain  v.  TFOfoon,  12  Vt.  491 ;  Peopie  v.  Zoh- 
man^  2  Barb.  S  C.  216;  Norfolk  v.  Qaylord^  28  Conn.  309.  In 
Foster  v.  Pierce,  11  Cush.  437,  it  is  held. that  where  a  witness  knows 
in  the  beginning  that  his  testimony  in  the  case  must  expose  him  to 
a  criminal  charge,  he  must  claim  his  privilege  in  the  outset,  or  waive 
it  altogether.  And,  as  applied  to  oases  in  which  that  is  the  gist  of  the 
inquiry,  this  rule  appears  to  be  necessary  and  just,  to  prevent  partial 
and  unfair  statements.  It  is  probably  not  designed  to  apply  to  any 
others. 

When  accomplices  are  allowed  to  testify  for  the  purpose  of  fhmish- 
iug  evidence  against  a  prisoner,  they  not  only  know  that  they  are  ex- 
pected to  criminate  themselves,  but  they  do  it  with  the  prospect  of  an 
advantage,  which,  if  not  absolutely  promised,  is  substantially  pledged 
to  them,  if  they  make  full  disclosures.  If  they  see  fit  to  Aimish  crimi- 
nating proof,  there  is  every  reason  to  compel  them  to  submit  to  the 
fiillest  and  most  searching  inquiry.  They  expressly  waive  their  privilege 
by  giving  such  proof,  for  they  could  not  be  sworn  at  all  without  their 
consent,  while  under  a  joint  indictment ;   and,  if  not  indicted,  they 
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could  still  refuse  to  furnish  eTidence  of  joint  misconduct.  But  there  is 
neither  reason  nor  show  of  authority  which  can,  in  any  case^  allow  to 
them  any  privilege  whatever,  when  they  have  gone  so  far  already,  as  to 
any  matters  in  which  they  and  the  prisoner  on  trial  have  been  connected. 
As  to  separate  and  purely  private  transactions,  not  connected  with  the 
matters  under  inquiry,  they  stand  like  any  other  witnesses,  because 
they  are  not,  as  to  those,  accomplices  at  all,  and  no  protection  is  pledged 
to  them  on  such  charges.     2  Rnss.  Cr.  927. 

Even  on  the  principles  applied  to  ordinary  witnesses,  they  would  not 
be  protected,  as  we  have  seen,  after  making  any  conclusive  disclosure. 
They  come  upon  the  stand  for  no  other  purpose^  and  thej'  have  never 
been  allowed,  under  such  circumstances,  to  stop  short  of  a  full  dis- 
closure. And  no  privilege  is  recognized  as  then  belonging  to  them. 
Alderman  v.  People^  above  cited ;  2  Phil.  £v.  (£dw.  ed.)  930 ;  note ; 
2  Russ.  Cr.  927;  Gom.  v.  Priee^  10  Gray,  472;  State  y.  Candry^  6  Jones 
L.  B.  418 ;  Brown  v.  Brawn,  5  Mass.  820 ;  2  Phil.  £v.  936. 

The  witness  in  the  present  case  ought  not  to  have  been  permitted  to 
decline  answering  the  question  put  to  him  touching  the  character  of  his 
defence,  as  alluded  to  in  his  affidavit  for  continuance.  .  .  . 

There  should  be  a  new  trial    The  other  justices  concurred.^ 


In  Calcraft  v.  Guest,  [1898]  1  Q.  B.  759,  763,  the  Court  of  Appeal 
(LiNDLET,  M.R.),  after  holding  certain  documents  privileged,  asembody* 
ing  communications  between  client  and  counsel,  went  on  to  hold  that 
copies  of  them  were  admissible.  '^  Then  comes  the  next  question.  It 
appears  that  the  appellant  has  obtained  copies  of  some  of  these  docu- 
ments, and  is  in  a  position  to  give  secondary  evidence  of  them ;  and 
the  question  is  whether  he  is  entitled  to  do  that  That  appears  to  me 
to  be  covered  by  the  authority  of  Zloyd  v.  Mostyn}  I  need  not  go 
closely  into  the  facts  of  that  case.  That  was  an  action  on  a  bond  which 
was  said  to  be  privileged  from  production  on  the  ground  of  its  having 
come  into  the  hands  of  the  solicitor  in  confidence,  and  the  learned  judge 
at  the  trial  allowed  the  objection,  and  nobody  seems  to  have  quarrelled 
with  it.  The  plaintiff  then  tendered  in  evidence  a  copy  of  the  bond, 
and  proposed  to  give  secondary  evidence  of  it.  This  was  rejected  on 
the  ground  that  notice  to  produce  was  necessary.  The  plaintiff  then 
proved  a  notice  to  produce,  the  sufficiency  of  which  was  disputed.  The 
learned  judge  being  of  opinion  that  the  notice  was  sufficient,  held  that 
the  copy  was  admissible,  and  the  jury  found  a  verdict  for  the  plaintiff 
for  the  full  amount  of  the  bond,  leave  being  given  to  the  defendant  to 
move  to  enter  a  nonsuit  if  the  Court  should  be  of  opinion  that  the  copy 
of  the  bond  ought  not  to  have  been  received  in  evidence.  In  support 
of  the  motion  to  enter  a  nonsuit  Sir  Fitzroy  Kelly  relied  on  a  passage 
in  Phillipps  on  Evidence,  8th  ed.  p.  182,  and  a  case  there  cited  of 

1  And  80  State  v.  Foeter,  23  N.  IL  848.  —  Eo.. 
«  10  M.  &  W.  478. 
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Fisher  y.  Heming^  decided  by  Bajlej,  J.,  at  Nisi  Prias  in  1809.  That 
passage  runs  as  follows :  ^  If  a  deed  deposited  confidentially  with  an 
attorney  has  been  obtained  out  of  his  hands  for  the  purpose  of  being 
produced  in  evidence  by  another  witness,  it  cannot  be  received.  Thus, 
in  a  case  tried  before  Baj'ley,  J.,  the  plaintififs  counsel  having  proved 
a  certain  deed  in  the  possession  of  the  defendant,  and  the  defendant 
refusing  to  produce  it,  though  he  admitted  having  received  notice,  the 
counsel  of  the  plaintiff  offered  in  evidence  a  copy  of  the  deed,  which 
had  been  obtained  from  one  who  many  years  ago  acted  as  an  attorney 
for  the  person  under  whom  the  defendant  claimed,  and  who  had  been 
intrusted  by  him  with  the  original  deed  in  his  professional  character. 
The  counsel  on  the  part  of  the  defendant  objected  that  this  evidence 
ought  not  to  be  received,  as  the  original  deed  had  been  deposited  con- 
fidentially with  the  attorney ;  and  Bayley,  J.,  reAised  to  admit  it.  He 
said,  the  attorney  could  not  give  parol  evidence  of  the  contents  of  the 
deed  which  had  been  intrusted  to  him ;  so  neither  could  he  Airnish  a 
copy.  He  ought  not  to  have  communicated  to  others  what  was  depos- 
ited with  him  in  confidence,  whether  it  was  a  written  or  verbal  commu- 
nication. It  is  the  privilege  of  his  client,  and  continues  from  first  to 
last.'  That  is  the  passage  from  Phillipps  on  Evidence.  Upon  that 
Parke,  B.,  said :  *I  have  alwaj's  doubted  the  correctness  of  that  ruling. 
Where  an  attorney  intrusted  confidentially  with  a  document  communi- 
cates the  contents  of  it,  or  suffers  another  to  take  a  copy,  surely  the 
secondary  evidence  so  obtained  may  be  produced.  Suppose  the  instru- 
ment were  even  stolen,  and  a  correct  copy  taken,  would  it  not  be  reason- 
able to  admit  it? '  The  matter  dropped  there;  but  the  other  members 
of  the  court  (Lord  Abinoeb,  Gurnet,  B.,  and  Bolfb,  B.)  all  concurred 
in  that,  which  I  take  it  is  a  distinct  authority  that  secondary  evidence 
in  a  case  of  this  kind  may  be  received.^ 


STATE  V.  BARTLETT  et  at. 

Supreme  Judicial  Court  of  Maine.    ISfTT. 

[Reported  66  Ife.  SOO.]  ^ 

[The  defendant  was  indicted  for  larceny  and  convicted.   Ezceptiona] 

Tollman  and  Larrcibee^  for  the  respondents. 

Frye^  Attorney-General,  for  the  State. 

Taplet,  J.  .  .  .  The  court  instructed  the  Jury  "  that  the  laws  of 
this  State  permit  these  defendants  to  testify  in  their  own  behalf  if  they 
desire.  Whether  they  will  or  not  is  at  their  option.  The  government 
cannot  make  them  witnesses.    They  cannot  compel  them  to  go  upon 

^  A  part  of  the  case  is  omittod. 
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the  stand.  If  they  choose  to,  the  government  cannot  exclude  them. 
The  fact  that  these  prisoners  have  not  testified  is  apparent  to  3'ou. 
The  reason  why  is  not,  except  from  the  statement  of  their  counsel  The 
law  presumes  nothing  concerning  it.  It  is  a  matter  of  fact,  and  no 
legal  inferences  or  presumptions  arise  from  it.  The  fact  that  they 
might  be  witnesses  or  not,  as  they  chose,  and  did  not  offer  themselves, 
is  a  fact  in  the  case  and  proper  for  your  consideration.  The  necessary 
inference,  if  any,  arising  from  it  is  for  you  to  determine.  If  the  gov- 
ernment has  failed  to  prove  their  guilt  there  was  no  necessity  for  them 
thus  to  testify.  If  the  evidence  they  have  produced  raises  a  reasonable 
doubt  of  their  guilt,  then  there  is  no  occasion  for  them  thus  to  testify, 
for  that  entitles  them  to  a  verdict." 

To  this  instruction  the  prisoners'  counsel  takes  exception,  because 
the  jury  were  allowed  to  take  into  consideration  the  facts  that  the 
defendants  did  not  offer  themselves  as  witnesses. 

The  argument  of  the  learned  counsel  for  the  prisoners  in  support  of 
his  objections  proceeds  principally  upon  the  assumption  that  the  act 
admitting  defendants  in  criminal  cases  to  be  witnesses  in  their  own  be- 
half, is  in  contravention  of  that  provision  of  the  Bill  of  Rights  which 
provides  that  the  accused  '^  shall  not  be  compelled  to  furnish  evidence 
against  himself."    Const.  Maine,  art.  1,  sec.  6. 

The  act  provides  that  ^^  in  all  indictments,  complaints,  and  other 
proceedings  against  persons  charged  with  the  commission  of  crimes 
and  offences,  the  person  so  charged  shall,  at  his  own  request,  but 
not  otherwise,  be  deemed  a  competent  witness, ''  etc.  Acts  of  1864, 
c.  280.^  We  do  not  perceive  any  conflict  between  this  act  and  the 
provision  recited  from  the  Bill  of  Rights.  The  act  carefully  guards  the 
rights  of  the  accused,  and  leaves  it  entirely  at  his  option  to  testify 
or  remain  silent  He  cannot  now  be  compelled  to  furnish  evidence 
against  himself  any  more  than  before  the  passage  of  the  act.  He  may 
now  be  as  reticent  as  before  if  he  chooses.  The  only  difference  is, 
that  before  the  act  he  must  be  silent,  and  now  he  may. 

The  difficulty  which  is  suggested,  however,  in  its  practical  operation 
is,  that  if  he  does  not  avail  himself  of  the  opportunity  offered,  an  un- 

1  This  (Me.  Bev.  St  c.  134,  b.  19)  is  the  earlieitt  statute  penuitting  the  defeudant 
In  a  criminal  case  to  testify.  In  Massachusetts  it  was  allowed  in  1866,  in  Connecti- 
oat  in  1867,  in  New  York  and  New  Hampshire  in  1869,  in  New  Jersey  in  1871,  in 
England  not  until  1898.  It  became  usual  in  the  statntes  relating  to  this  subject  to 
provide  that  no  inferences  adverse  to  the  accused  should  be  drawn  from  his  silence. 
And  so  now  in  Maine. 

The  English  Crim.  Evid.  Act,  1898,  s.  1 ,  in  making  *'  every  person  charged  with 
an  offence,  and  the  wife  or  husband  ...  a  competent  witness  for  the  defence,"  pro- 
vided that  *'  a  person  so  chai^ged  shall  not  be  called  as  a  witness  .  .  .  except  upon 
his  own  application  :  the  failure  of  any  person  charged  with  an  offence,  or  of  the  wife 
or  husband,  as  the  case  may  be,  of  the  person  so  charged,  to  give  evidence  shall  not 
be  made  the  subject  of  any  comment  by  the  prosecution."  This  is  held.  Queen  v. 
Rhodes,  [1899]  1  Q.  B.  77,  not  to  deprive  the  court  of  the  right  to  comment  on 
the  failure  of  the  prisoner  to  give  evidence.  Court  for  Crown  Cases  Reserved,  per 
Lord  RoBsell,  G.  J.  —  Ed. 
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favorable  influence  arises,  and  if  be  does  and  tells  the  tmth,  he  mast  con- 
vict himself,  and  therefore  he  is  between  two  straits.  If  this  be  so,  it 
by  no  means  follows  that  the  act  is  in  conflict  with  the  role  referred  to 
in  the  Bill  of  Rights. 

We  are  not  aware  that  such  a  construction  has  ever  been  given 
this  provision  in  the  Bill  of  Rights ;  on  the  contrary,  the  conslniction 
now  contended  for  is  in  conflict  with  certain  well-known  rules  of  evi- 
dence of  long  and  frequent  practice  in  our  courts. 

If  a  person  accused  remains  silent  when  he  may  speak,  he  does  so 
from  choice,  and  the  choice  he  makes  upon  such  occasions  has  always 
been  regarded  competent  evidence.  It  is  the  act  of  the  party.  From 
time  immemorial  the  repl^'  or  the  silence  of  the  accused  person,  when 
charged,  has  been  regarded  as  legitimate  evidence  on  his  trial  for  the 
consideration  of  the  jurj'.  Any  act  of  his,  when  chained,  tending  to 
sustain  the  charge  may  be  proved.  Fleeing  from  arrest,  giving  contra- 
dictory, untrue,  or  improbable  accounts  of  the  matters  in  issue,  and  re- 
fusals to  account  for  the  possession  of  stolen  propert}*,  are  evidences  of 
guilt  admitted  upon  the  trial  of  the  persons  accused.  These  are  proofs 
derived  from  the  prisoner's  acts,  sayings,  and  silence.  He  never  has 
been,  and  is  not  now  compelled  to  furnish  the  court  the  evidence  of  the 
existence  of  these  facts. ^  If  it  be  said  these  are  the  voluntary  acts  of 
the  prisoner,  the  manifest  answer  is,  they  are  not  more  so  than  the 
refusal  or  neglect  to  testif}'.  When  found  in  the  possession  of  stolen 
property  and  inquired  of  concerning  it,  he  must  speak  or  be  silent. 
Wben  founii  with  the  implements  used  in  a  recent  bui'glary  and 
interrogated  in  reference  to  them,  he  must  answer  or  be  silent. 
When  found  with  the  bloody  instruments  of  a  foul  murder,  and  he  is 
called  upon  to  explain  his  possession,  he  must  answer  or  be  silent. 
There  is  no  escape  from  this.  He  is  in  the  strait  betwixt  the  two.  He 
must  choose  the  one  or  the  other.  He  must  speak  or  be  silent.  Yet 
in  all  these  cases  it  has  been  the  uniform  practice  of  the  court  to  ad- 
mit in  evidence  the  conduct  of  prisoners  upon  snch  occasions,  and  it 
never  has  been  held  an  infringement  of  the  rule  referred  to.  .  .  . 

The  act  in  question  imposes  no  obligation  upon  the  prisoner  to  tes- 
tify ;  it  only  affords  him  an  opportunity  so  to  do,  if  he  choose.  It 
changes  his  condition  only  in  adding  one  more  opportunity  to  speak  or 
be  silent,  and  the  same  rule  applies  to  the  result  which  has  been  applied 
to  such  cases  for  a  long  time.  We  are  not  aware  that  any  court  has 
ever  extended  the  rule  so  far  as  now  contended  for  by  the  counsel  for 
the  prisoners.  To  do  so  would  work  manifest  injustice  to  all  except 
the  guilty,  and  overrule  the  law-making  power. 

The  proposition  is  substantially  this :  A  law  which  gives  an  innocent 
person  who  is  accused  of  an  offence  an  opportunity  to  relieve  himself 
from  suspicion  and  punishment,  and  opens  his  mouth  that  he  may  de- 
clare and  prove  his  innocence,  must  be  declared  unconstitutional  because 

1  See  EvaxiB  v.  The  Stete,  106  Oa;.  519  (1898).  —  Ed. 
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the  guilty  man  who  is  accused  maj',  if  he  takes  the  stand  to  testify,  get 
caught  in  the  meshes  of  his  own  falsehoods,  and  if  he  does  not  testify 
is  liable  to  an  inference  unfavorable  to  his  escape  from  the  punishment 
he  deserves.  From  this  it  would  result  that  the  innocent  man  must 
be  deprived  of  this  great  privilege  and  allowed  to  suffer,  that  the  guilty 
may  the  more  readily  escape. 

Such  a  proposition,  involving  such  results,  added  to  the  overruling 
of  the  law-making  power,  can  be  adopted  only  u^^on  some  positivCi 
unyielding  principle  of  law  requiring  it  Such  requirement  we  do  not 
find,  and  we  have  no  doubt  the  act  is  constitutional  in  its  spirit,  letter, 
and  design ;  and  our  observation  of  its  practical  operation  does  not  lead 
us  to  the  same  conclusion  of  the  impolicy  of  its  enactment  which  has 
been  expressed  by  the  counsel  for  the  prisoners. 

It  is  insisted  Airther,  that  if  the  law  is  not  in  conflict  with  this  pro- 
vision in  the  Bill  of  Rights,  still  the  Jury  should  not  be  allowed  to 
consider  the  fact  that  the  prisoner  prefers  to  be  silent  on  his  trial. 

The  reason  suggested  is,  there  is  danger  the  jury  will  attach  too 
much  imiK>rtance  to  the  fact.  If  this  were  so,  it  might  by  some  be 
regarded  as  strong  an  argument  against  the  Jury  system  as  against  the 
admissibilit}'  of  the  evidence.  It  is  a  fact,  and  one  not  resting  upon 
dnbitable  evidence  for  proof,  but  apparent  to  the  Jury  themselves. 
That  an  inference  does  arise  is  admitted,  and  is  undeniable.  It  is 
evidence.  The  force  of  it  may  depend  upon  circumstances.  Now, 
that  a  fact  which  is  evidence  must  be  excluded  because  the  Jury 
may  misconceive  its  force  and  value,  is  certainly  a  novel  proposition. 
As  we  have  said  before,  evidence  of  this  kind  has  always  been  in- 
trusted with  the  Jur}%  and  no  serious  consequences  resulted  from  it. 

The  danger  apprehended  has  two  antidotes :  one  lies  in  the  intelli- 
gence of  the  Jury,  where  the  security  of  a  proper  consideration  of  every 
other  fact  lies,  and  the  other  remedy  lies  with  the  prisoner  himself.  If 
in  silence  there  lies  insecurity,  the  law  in  its  beneficence  allows  him  to 
break  silence  and  avoid  the  danger  arising  from  it.  If  he  has  so  con- 
ducted  himself  that  he  thus  encounters  greater  difficulties,  the  fault  is 
his  own  and  not  that  of  the  law.  The  instructions  upon  this  point 
were  quite  as  favorable  to  the  prisoners  as  they  were  entitled  to. 

The  Jury  were  instructed  ^^  that  the  law  presumed  nothing  concerning 
it;  that  the  omission  upon  their  part  to  testify  must  not  be  regaixied  as 
a  confession  of  guilt ;  that  it  did  not  change  or  diminish  the  proof  re- 
quired to  authorize  a  verdict;  that  if  the  government  had  failed  to 
prove  their  guilt,  there  was  no  necessity  for  them  to  testify ;  that  if  the 
evidence  they  had  adduced  in  defence  raised  a  reasonable  doubt  of 
their  guilt,  then  there  is  no  occasion  for  them  to  testify,  for  that  would 
entitle  them  to  a  verdict''  From  this  it  is  apparent  the  government 
were  required  to  establish  the  guilt  of  the  prisoners  independent  of 
any  inferences  which  might  arise  from  their  silence.  This,  we  think, 
was  erroneous^  and  a  more  favorable  instruction  than  they  were  en- 
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titled  to.  We  regard  it  a  fact  in  the  case,  proper  for  the  ooDsideratlon 
of  the  jury  upon  the  question  of  guilt  or  innocence,  and  if,  when  a 
cause  is  submitted  to  the  jury,  the  facts  proved  in  the  case,  combined 
with  this  fact,  satisfy  them  beyond  a  reasonable  doubt  of  the  guilt  of 
the  prisoners,  their  verdict  should  be  guilty.  The  particular  weight  to 
be  attached  to  this  circumstance  must  depend  upon  the  circumstanoes 
of  each  case,  and  be  intrusted  to  the  good  sense  and  intelligence  of 
the  jury  under  the  advice  of  the  court. 

If  the  defence  is  an  alibis  and  numerous  witnesses  have  testified  to 
all  the  facts  which,  from  the  nature  of  the  defence  the  prisoner  could^ 
his  testimony  could  add  only  the  force  of  one  more  witness  (and  that 
an  interested  one)  to  the  same  facts,  and  in  such  case  the  inferences 
arising  from  silence  would  possess  much  less  force  than  if  the  defence  in* 
volved  facts  peculiarly  within  his  own  knowledge,  and  only  slight  and 
indirect  proof  of  it  had  been  exhibited  by  him.  No  fixed  and  definite 
rule  can  be  laid  down  with  reference  to  it.  The  same  tribunal  is  in- 
trusted  with  this  fact  that  is  intrusted  with  all  the  others  in  the  case, 
and  the  same  intelligence  and  integrity  must  be  the  security  of  the 
prisoner  and  the  public  that  it  will  be  properly  weighed  and  considered. 

The  presiding  judge  in  this  case,  to  guard  the  prisoners  against  any 
unwarranted  inferences,  deprived  the  government  of  the  whole  force  of 
the  fact  by  requiring  it  to  prove  all  that  was  necessary  for  a  conviction 
without  it.  .  •  •    JSxceptions  overruled.    Judgment  an  the  verdict.^ 


In  Pabkeb  V,  The  State,  61  N.  J.  Law,  308  (1898),  the  court 
(Magie,  G.  J.)  said:  ^' Another  assignment  of  error  is  based  upon  a 
portion  of  the  charge  of  the  court,  a  general  exception  having  been 
allowed  to  the  whole  charge.  The  court  had  stated  to  the  jury  that 
several  witnesses  had  testified  to  repeated  sales  of  the  liquors  named 
in  the  indictment  having  been  made  by  plaintiff  in  error  to  them  and  to 
others  in  their  presence.  Thereupon  the  court  added  '^  the  defendant 
has  heard  this  evidence  but  has  remained  in  his  seat  without  attempting 
to  deny  or  contradict  the  testimony  given  by  the  State's  witnesses, 
neither  has  any  other  witness  been  called  to  refute  it.  Under  the  cir- 
cumstances, the  court  submits  the  case  for  3*our  determination.'' 

This  raises  for  the  first  time  in  this  State  the  question  of  the  effect 
to  be  attributed  to  the  failure  of  a  defendant  in  an  indictment  to  avail 
himself  of  the  right  accorded  by  our  statute  to  be  a  witness  in  his  own 
behalf. 


^  Compare  State  v.  Lawrence,  57  Me.  574 ;  State  v,  Wentworth,  65  Me.  234 ;  In 
the  Matter  of  Randel,  158  N.  Y.  216.  Where  the  party  in  a  civil  case  abstains  from 
producing  evidence  which  he  has  at  command,  eveiy  inference  warranted  by  the  situ- 
ation may  be  made  against  him.  Wylde  v.  Northern  R.  Co.,  58  K.  Y,  166, 164  ;  Hall  9. 
Vanderpool,  156  Pa.  152, 155,  p«r  Mitchell,  J. :  **  The  evidence  in  a  case  'often  consists 
in  what  is  not  proved,  as  well  as  what  is  proved.' "  And  so  in  criminal  cases,  except 
as  regards  the  defendant's  own  testimony.  Henshaw  v,  State^  147  Ind.  834,  366 ; 
Stover  V.  People,  56  N.  Y.  815.  — £o. 
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An  act  of  Congress  permits  a  person  charged  with  an  offence  against 
,  the  United  States  to  be  a  competent  witness  on  his  own  request,  but 
expressly  provides  that  his  failure  to  make  such  a  request  shall  not 
create  any  presumption  against  him.  Rev.  Stat.  U.  S.  1  Sup.  p.  312. 
The  acts  of  other  States  extending  to  an  accused  the  privilege  of  being 
a  witness  in  his  own  behalf,  wliich  was  denied  at  common  law,  gen- 
erall}'  imposed  the  same  limitation  upon  the  fact  of  his  failing  to  take 
advantage  of  the  privilege.  Some  of  those  acts  expressly  forbid  all 
allusion  to  such  failure  by  either  court  or  counsel. 

In  1871  our  legislature,  by  the  act  which  is  now  section  8  of  the  act 
concerning  evidence  (Gen.  Stat  p.  1398),  extended  to  the  accuse<l 
the  same  privilege,  but  the  act  imposed  no  restriction  or  limitation. 
The  accused  was  simply  admitted  to  testif)-  in  his  own  behalf  if  he 
offered  himself  for  that  purpose.  Does  our  act,  containing  no  express 
restriction,  impliedly  prohibit  consideration  and  comment  upon  the 
failure  of  an  accused  to  avail  himself  of  the  privilege  accorded  to  him  ? 
I  have  reached  the  conclusion  that  it  does  not  in  all  cases. 

It  is  well  settled  that  evidence  maj'  be  admitted  against  an  accused, 
establishing  the  fact  that  declarations  or  charges  of  his  guilt  were  made 
to  him  and  that  he  made  no  replj*,  provided  that  the  occasion  was  such 
that  a  reply  from  him  might  be  properly  expected.  This  rule  was  ap- 
proved by  the  Supreme  Court,  speaking  by  Chief  Justice  Green,  in  the 
case  of  JDonneUy  v.  State^  2  Dutcher,  504,  and  by  the  Court  of  Errors, 
speaking  by  Mr.  Justice  Ogden,  in  the  same  case,  id.  612.  State- 
ments thus  admitted  are  not  direct  evidence  against  the  person  charged, 
but  his  conduct,  when  such  statements  are  made,  is  admissible  so  far 
as  it  tends  to  show  acquiescence  therein  by  silence  when  he  would 
naturally  speak.  So,  if  such  statements  are  made  in  the  course  of  judi- 
cial investigation,  in  which  he  is  not  called  on  to  answer  directl}',  and 
in  which  his  response  would  interfere  with  the  orderly  and  regular  pro- 
ceedings, his  silence  may  not  be  proved.     1  Tayl.  Ev.  §  813. 

But  when  the  accused  is  upon  trial,  and  the  evidence  tends  to  estab- 
lish facts  which  if  true  would  be  conclusive  of  his  guilt  of  the  charge 
against  him,  and  he  can  disprove  them  by  his  own  oath  as  a  witness,  if 
the  facts  be  not  true,  then  his  silence  would  justify  a  strong  inference 
that  he  could  not  deny  the  charges.  Such  an  inference  is  natural  and 
irresistible.  It  will  be  drawn  by  honest  jurymen,  and  no  instructions 
will  prevent  it.  Must  a  court  i-efrain  from  noticing  that  which  is  so 
plain  and  forcible  an  indication  of  guilt?  In  my  judgment  there  is  no 
rule  of  law  requiring  it.  The  rights  of  the  accused  are  not  invaded 
or  denied  by  proper  comment  on  his  silence. 

There  may  be  cases  in  which  the  evidence  against  the  accused  does 
not  directly  affect  him,  and  a  reply  fh>m  him  could  not  necessarily 
be  expected.  His  failure  to  offer  himself  as  a  witness  when  his 
testimony'  could  not  meet  or  disprove  any  particular  fact  or  circum- 
stance and  could  only  consist  of  a  general  denial  of  guilt,  probably 
ought  not  to  affect  him,  and  if  so,  his  silence  should  not  be  commented 
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on  or  considered.  Bat,  in  a  case  such  as  that  before  as,  I  think  silence, 
when  witnesses  had  proved  unlawful  acts  which,  if  true,  established  his 
guilt,  and  which  he  might  dispose  of  if  untrue,  was  capable  of  raising 
an  inference  of  admission  by  acquiescence,  and  might  be  commented  oa 
with  the  strictest  regard  to  justice  and  the  rights  of  the  accused* 


COMMONWEALTH  v.  HARLOW. 
Supreme  Judicial  Court  of  Massachusetts.    1872. 

[Reported  110  Ma$9.  411.] 

Indictment  onder  the  Gen.  Sts.  c.  87,  ss.  6,  7,  for  keeping  a  tene- 
ment used  for  the  illegal  sale  of  intoxicating  liquors.  At  the  trial  in 
the  Superior  Court,  before  Pitman,  J.,  there  was  no  direct  evidence  of 
sales,  but  the  government  relied  on  circumstantial  evidence.  The  de- 
fendant called  no  witnesses,  and  did  not  testify  herself.  The  judge 
instructed  the  jurj',  after  alluding  to  the  evidence  on  the  part  of  the 
Commonwealth,  ^^  that  nothing  was  to  be  presumed  against  the  defend- 
ant herself  for  not  testifying  in  her  own  behalf,  but  that  the  failure  of  a 
defendant  to  produce  evidence  which  it  was  in  his  power  to  produce,  to 
meet  the  evidence  adduced  by  tl>e  Commonwealth,  was  a  competent 
and  proper  matter  for  them  to  weigh  in  considering  the  question  of  his 
guilt."  The  jury  returned  a  verdict  of  guilt}',  and  the  defendant 
alleged  exceptions. 
J,  Brown^  for  the  defendant 

(7.  R.  Train^  Attorne3'-6eneraI,  for  the  Commonwealth. 
Chapman,  C.  J.  The  St.  of  1870,  c.  393,  s.  1,  which  makes  defend- 
ants who  are  charged  with  crimes  and  offences  competent  witnesses, 
provides  that  their  neglect  or  refusal  to  testify  shall  not  create  anj-  pre- 
sumption against  them.  This  provision  conforms  to  Artide  12  of  the 
Declaration  of  Rights,  which  declares  that  no  subject  shall  be  com- 
pelled to  furnish  evidence  against  himself.  Since  this  class  of  defend- 
ants are  allowed  to  testify  if  they  will,  there  is  some  danger  that  if  one 
exercises  his  right  of  silence,  the  jury  will  look  upon  it  as  a  proper 
matter  to  weigh  against  him  in  considering  the  question  of  his  guilt 
It  is  important  that  courts  should  carefully  guard  his  constitutional 
right.  There  is  reason  to  apprehend  that  it  was  not  guarded  as  it 
should  have  been  in  this  case.  For  though  the  jury  were  told  '^that 
nothing  was  to  be  presumed  against  the  defendant  herself  for  not  testi- 
fying in  her  own  behalf,"  tliey  were  also  told  ^^  that  the  failure  of  a 
defendant  to  produce  evidence  which  it  was  in  his  power  to  produce,  to 
meet  the  evidence  adduced  by  the  Commonwealth,  was  a  competent 
and  proper  matter  for  them  to  weigh  in  considering  the  question  of  his 
guilt."  They  were  not  told  that  this  last  remark  did  not  apply  to  his 
own  testimony,  but  merely  to  his  failure  to  produce  other  witnesses. 
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Nor  was  it  otherwise  qualified.  The  omission  of  every  qualification 
might  lead  the  jury  to  understand  that  though  his  neglect  to  testify 
did  not  raise  a  presumption  against  him,  yet  they  might  weigh  the  fact 
and  allow  it  to  have  such  influence  as  they  thought  it  deserved.  The 
instruction  was  at  least  equivocal,  in  a  matter  where  it  ought  to  have 
been  clear,  and  we  fear  it  operated  unfavorably  to  the  defendant. 

£lxeeption8  sustained} 
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SuPRBMK  Judicial  Court  or  New  Hampshire.    1873. 

[Reported  52  N  H,  459.] 

Indicthent,  found  at  the  April  terra,  1873,  against  Everett  I.  Ober, 
for  keeping  spirituous  liquor  for  sale.  The  defendant,  being  produced 
and  sworn  in  his  own  behalf,  testified  in  chief  substantially  as  follows : 
First.  That  he  had  never  seen  or  known  anything  of  the  existence  of 
a  certain  bottle  of  spirituous  liquor  found  upon  his  premises  on  March 
26th,  by  virtue  of  proceedings  under  a  search-warrant,  until  the  same 
had  been  so  discovered.  Second.  That  he  had  never  sold  anj*  spiritu- 
ous liquor  to  one  Mrs.  Cofran,  a  witness  for  the  State,  and  that  one 
Hirach  had  never  been  in  his  emplo}',  —  all  of  which  said  several  mat- 
ters had  been  put  in  evidence  by  the  State  and  were  material.  Third. 
That  he  had  never  sold  spirituous  liquors  to  an}'  female.  Fouilh.  That 
he  had  not  kept  for  sale  or  sold  to  any  person  any  spirituous  liquors 
since  he  was  notified  by  a  committee  of  citizens,  six  or  seven  weeks 
before  the  date  of  the  indictment. 

Whereupon  the  State,  on  cross-examination,  asked  him  if  he  had  not 
sold  spirituous  liquors  within  one  year  previous  to  the  finding  of  the 
indictment.  But  the  defendant,  being  advised  of  his  privilege  that  he 
might  decline  to  answer  if  his  answer  might  tend  to  criminate  him, 
thereupon  so  declined  to  answer.  After  some  further  immaterial  pro- 
ceedings, and  the  alignment  of  the  defendant's  counsel,  the  counsel  for 
the  State  proceeded  to  make  the  closing  argument,  wherein  he  proposed 
to  say  to  the  jury  that  they  should  consider  his  declination  to  answer, 
as  aforesaid,  a  pertinent  matter  of  evidence  to  be  taken  against  him. 
Whereupon  defendant's  counsel  raised  the  objection  that  he  had  no 
lawful  right  thus  to  argue,  nor  had  the  jury  a  lawful  right  to  take  such 
matter  into  consideration,  —  but  the  court  overruled  the  defendant's 
objection,  and  allowed  the  counsel  for  the  State  thus  to  argue ;  and  the 
court,  in  the  charge  to  the  jury,  expressly  instructed  them  that  they 
might  consider  such  declination  to  answer,  and  give  it  such  weight  as 
they  thought  it  entitled  to  on  the  question  of  his  guilt  or  innocence  of 

^  Comptre  Com.  v.  Fmnerty,  148  Mass.  102.  —  Ed. 
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the  offence  alleged  agaioBt  him ;  to  which  raling  and  instniction  the 
defendant  excepted. 

The  Jury  returned  a  yerdfct  of  guiltj,  and  after  sentence  the  defend- 
ant filed  the  foregoing  bill  of  exceptions,  which  was  allowed.  Havh 
thome  and  Oreene,  for  the  respondent.    Flinty  solicitor,  for  the  State. 

FosTEB,  J.  The  questions  are  presented,  whether  a  prisoner,  who  is 
sworn  as  a  witness  at  his  own  request,  can  be  compelled  to  answer 
questions,  upon  his  cross-examination,  as  to  facts  tending  to  convict 
him,  in  relation  to  which  he  was  not  interrogated  on  his  direct  exam- 
ination ;  and  whether,  upon  being  permitted  to  refhse  to  answer  such 
questions,  upon  the  ground  that  his  answers  might  tend  to  criminate 
him,  such  refusals  may  be  commented  upon  by  the  State's  counsel,  and 
be  considered  by  the  Jury. 

If  the  ruling  that  the  prisoner  had  the  right  to  decline  answering 
had  been  correct,  we  should  agree  with  his  counsel  that  the  subsequent 
ruling  could  not  be  sustained.  But  the  first  ruling  was  not  correct. 
The  respondent,  by  electing  to  testify  in  his  own  favor,  waived  his  con- 
stitutional privilege.  If  he  refuses  to  testify  at  all,  the  statute  protects 
him  from  adverse  comment  or  inference ;  but,  if  he  avails  himself  of 
the  statute,  he  waives  the  constitutional  protection  in  his  favor,  and 
subjects  himself  to  the  peril  of  being  examined  as  to  any  and  every 
matter  pertinent  to  the  issue.  This  is  expressly  held  in  Com,  v. 
Mullen,  97  Mass.  545  ;  Com.  v.  Jfonner,  ibid.  587 ;  Com.  v.  Morgan^ 
107  Mass.  199  ;  McQarry  v.  The  People^  2  Lansing,  227, and  Connors 
V.  The  People^  50  N.  Y.  240,  decided  in  November,  1872,  in  which 
Church,  C.  J.,  delivering  the  opinion  of  the  Court  of  Appeals,  declares 
the  principle  controlling  the  case  to  be,  that,  by  consenting  to  be  a  wit- 
ness in  his  own  behalf,  under  the  statute,  the  accused  subjected  himself 
to  the  same  rules,  and  was  called  upon  to  submit  to  the  same  tests, 
which  could  by  law  be  applied  to  the  other  witnesses ;  in  other  words, 
if  he  availed  himself  of  the  privilege  of  the  act,  he  assumed  the  bor^ 
dens  necessarily  incident  to  the  position.  The  prohibition  in  the  Con- 
stitution is  against  compelling  an  accused  person  to  become  a  witness 
against  himself.  If  he  consents  to  become  a  witness  in  the  case  volun- 
tarily, and  without  any  compulsion,  it  would  seem  to  follow  that  he 
occupies,  for  the  time  being,  the  position  of  a  witness,  with  all  its 
rights  and  privileges,  and  subject  to  all  its  duties  and  obligations.  If 
he  gives  evidence  which  bears  against  himself,  it  results  fh>m  his  toI- 
untary  act  of  becoming  a  witness,  and  not  from  compulsion.  His  own 
act  is  the  primary  cause,  and  if  that  was  voluntarj*,  he  has  no  reason 
to  complain. 

If  the  respondent  had  not  seen  fit  to  make  himself  a  witness  in  his 
own  cause,  the  fact  that  he  did  not  choose  to  testify  could  not  have 
been  commented  upon  by  the  State's  counsel,  nor  would  the  Jury  have 
been  at  liberty  to  draw  any  inference  detrimental  to  him  from  his 
silence.  But,  when  he  made  himself  a  witness-in-chief,  he  subjected 
himself  to  the  government's  right  of  cross-examination.    By  electing 
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to  testify,  he  plaoed  himself  in  the  attitude  of  any  ordinary  witness, 
irrespective  of  any  interest  in  the  cause.  As  a  party,  his  denial  to 
answer  a  particular  question,  on  the  ground  that  such  answer  would 
tend  to  criminate  him,  could  afford  him  no  exemption  from  the  in- 
ferences which  would  naturally  attach  to  any  other  witness,  not  a 
part}',  in  such  circumstances.    Norfolk  v.  Oaylord^  28  Conn.  309. 

The  fact  that  he  is  charged  with  a  crime  gives  him  certain  special 
privileges.  Among  these  are  the  requirement  of  the  State  to  prove  the 
charge  against  him  beyond  a  reasonable  doubt ;  the  constitutional  pro- 
hibition of  compelling  him  to  accuse  or  furnish  evidence  against  him- 
self; the  right  to  meet  the  witnesses  against  him  face  to  face,  and  so 
forth.  With  such  exceptional  advantages,  he  stands  precisely  like  a 
party  to  a  civil  cause  electing  to  testify  in  his  own  favor,  and  thereby 
subjecting  himself  to  the  ordinary  ordeal  of  cross-examination,  and 
comment  upon  his  testimony  and  his  demeanor  upon  the  stand. 

In  the  present  case,  the  government  might  well  ask  for  a  conviction 
upon  proof  not  merely  that  he  had  knowledge  concerning  the  liquor 
found  on  his  premises  on  March  26,  or  that  he  had  sold  liquor  to  Mrs. 
Ck>fran,  or  that  Hirsch  had  ever  been  in  his  emploj^ment,  or  that  he  had 
ever  sold  liquors  to  a  female,  or  that  he  had  sold  to  anybody  since  he 
had  been  notified  by  a  committee  of  citizens,  six  or  seven  weeks  before 
the  date  of  the  indictment ;  but  also  upon  proof  that  he  had  sold  spiri- 
tuous liquor  at  any  time,  and  to  any  person,  within  one  3'ear  previous 
to  the  finding  of  the  indictment.  Gen.  Stats,  c  99,  s.  27.  Indeed, 
the  only  material  question  for  the  Jury  was,  whether  he  had  kept  for 
sale  spirituous  liquors  at  an}'  time  within  the  year,  in  violation  of  sec- 
tion 13  of  the  chapter. 

His  object  in  taking  the  witness  stand  was,  to  show  himself  innocent 
of  this  offence  by  testifying  that  he  had  not  kept  liquor  for  sale  within 
the  year ;  and  putting  himself  in  such  a  position,  and  declining  to  tes- 
tify except  to  such  matters  as  would  tend  to  exculpate  himself,  refus- 
ing to  answer  the  most  direct,  competent,  and  material  inquiry  raised 
by  the  case,  was  a  matter  of  great  significance,  which  it  was  the  right, 
if  not  the  duty,  of  the  State's  counsel  and  of  the  court  to  bring  prom- 
inentl}'  to  the  attention  of  the  jury.  See  Andrews  v.  Frye^  104  Mass. 
234. 

It  is  undoubtedly  a  general  proposition  and  a  wholesome  rule,  that, 
if  a  witness  declines  answering  a  question  on  the  ground  that  his  answer 
will  tend  to  criminate  him,  no  inference  of  the  truth  of  the  fact  is  per* 
mittcd  to  be  drawn  from  that  circumstance.     1  Greenl.  Ev.  s.  451. 

And  the  statute  of  1869,  —  1  Sess.  Laws,  ch.  23,  —  allowing  respon- 
dents to  testify,  and  providing  that  no  inference  of  guilt  shall  be  drawn 
from  their  neglect  to  testify,  is  but  an  affirmance  of  this  proposition. 
But  it  is  also  very  clearly  settled,  that,  in  all  cases  where  the  witness, 
being  adveilised  of  his  privilege  to  decline  to  answer,  chooses  not  to 
avail  himself  of  the  privilege,  but  elects  to  answer  the  particular  in- 
quiry which  he  might  have  avoided,  he  is  bound  to  answer  ever}'  mate- 
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rial  question  relating  to  the  transaction.    1  Greenl.  Ev.  s.  451 ;   The 

State  V.  K ,  4  N.  H.  562 ;  ^Cobum  v.  OdeO,  80  N.  H.  554,  555 ; 

2  C.  &  H.  notes  to  Phil.  Ev-  786,  737. 

The  respondent  was  not  bound  to  volunteer  any  statement  concern- 
ing the  matter  of  the  charge  against  him,  nor  could  he  be  compelled  to 
disclose  an}-  fact  or  answer  anj'  question  which  would  expose  him  to 
another  criminal  prosecution,  or  tend  to  convict  him  in  this.  Such 
immunity  from  confession,  examination,  argument,  or  prejudicial  infer- 
ence, was  his  undoubted  privilege ;  but  he  chose  to  waive  it,  and  in- 
sisted upon  his  right  to  testifj' ;  and,  having  testified  concerning  a  part 
of  the  transaction,  in  which  it  was  alleged  that  he  was  criminallj'  con- 
cerned, without  claiming  his  constitutional  privil^e,  it  was  too  late  for 
him  to  halt  at  that  point  which  suited  his  own  convenience.  It  is  clear, 
upon  reason  and  authority,  that  he  might  have  been  compelled  to  an- 
swer the  question  propounded  by  the  State's  counsel.  It  was  material 
to  the  issue,  if  not  directly  involved  in  his  own  proffered  testimony. 
At  this  point,  for  obvious  reasons,  he  saw  fit  to  close  his  lips,  and  the 
court  allowed  him  to  remain  silent.  Of  this  mistaken  clemency  he 
cannot  now  be  heard  to  complain. 

The  whole  argument  of  his  counsel  now  proceeds  upon  the  erroneous 
assumption  that  the  ruling  of  the  court  was  right.  That  assumption 
being  groundless,  his  argument  fails. 

The  views  of  so  eminent  a  man  as  Judge  Cooley  seem  to  be  adverse 
to  those  now  expressed.  He  inclines  to  the  opinion  that  a  party  ac- 
cused of  crime  should  be  and  is  entitled,  under  statute  of  Michigan 
allowing  the  accused  to  give  evidence  in  his  own  behalf,  to  disclose  no 
more  than  he  chooses —  (^^  if  he  does  testify,  he  is  at  libertj'  to  stop  at 
any  point  he  chooses,  and  it  must  be  left  to  the  jury  to  give  a  state- 
ment, which  he  declines  to  make  a  full  one,  such  weight  as,  under  the 
circumstances,  they  think  it  entitled  to;  otherwise  the  statute  must 
have  set  aside  and  overruled  the  constitutional  maxim  which  protects 
an  accused  party  againsb being  compelled  to  testify  against  himself; 
and  the  statutory  privilege  becomes  a  snare  and  a  danger.")  Cooley's 
Const.  Lim.  817;  also  p.  182. 

The  learned  jurist  does  not  furnish  us  with  cases  In  support  of  his 
views,  which,  after  such  consideration  of  them  as  the  great  ability  and 
learning  of  Judge  Coole}'  compel,  we  cannot  regaixl  as  being  supported 
by  authority  or  sound  reason.  But  the  statute  of  Michigan  is  peculiar. 
By  its  provisions  the  accused  is  allowed  to  make  a  statement  to  the 
court  or  jury,  and  may  be  cross-examined  on  any  such  statement  It 
has  been  held,  says  Judge  Coole}-,  that  this  statement  should  not  be 
under  oath.  In  speaking  of  this  statute  and  of  the  right  given  to 
cross-examine  the  party  who  has  made  his  statemeni.  Judge  Campbell 
says,  *^  And  while  his  constitutional  right  of  declining  to  answer  ques- 
tions cannot  be  removed,  3*et  a  refusal  to  answer  any  fair  question, 
not  going  outside  of  what  he  has  offered  to  explain,  would  have  its 
proper  weight  with  the  jury."    People  v.  Thomas^  9  Mich.  821, 
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Upon  the  whole,  we  are  unable  to  reach  any  other  conclusion  than 
that  the  respondent's  testimony,  so  far  as  it  went,  —  and  not  less  the 
fact  that  it  went  no  further,  —  his  refusal  to  submit  to  a  full  cross-exam- 
ination, within  proper  limits,  after  waiving  his  constitutional  privilege, 
and  all  his  conduct  and  demeanor,  were  proper  matters  for  comment  by 
counsel  and  court,  as  well  as  for  the  consideration  of  the  jury.  The 
exceptions  are,  therefore.  Overruled, 


COMMONWEALTH  v.  NICHOLS. 
Commonwealth  of  Massachusetts.    1878. 

[Reported  114  Mass.  285.^  ] 

Indictment  alleging  that  the  defendant,  June  25^  1872,  at  Brighton, 
in  the  county  of  Middlesex,  committed  adultery  with  one  Antoinette 
M.  Morris. 

At  the  trial  in  the  Superior  Court,  before  Pitman,  J.,  the  defendant 
testified  in  his  own  behalf  that  he  never  had  criminal  intercourse  with 
Antoinette  M.  Morris  in  Middlesex  County.  On  cross-examination 
he  was  asked  this  question,  *^  Did  you  within  a  few  weeks  either  way 
have  criminal  intercourse  with  Miss  Morris  anywhere?"  He  declined 
to  answer  the  question  on  the  ground  that  it  would  tend  to  criminate 
him,  but  the  court  ruled  that  he  must  answer.  He  then  declined 
to  answer  on  the  further  ground  that  proceedings  against  him  for 
adultery  with  the  same  person  had  been  commenced  in  another  count}*, 
and  that  on  that  account  he  was  not  bound  to  furnish  evidence  agaiust 
himself;  but  the  court  ruled  he  must  answer,  and  he  answered,  ^'I 
did.".  .  .  The  jury  returned  a  verdict  of  guilty,  and  the  defendant 
alleged  exceptions. 

O.  A.  Somerhy^  for  the  defendant. 

W.  O.  (7o&um,  Assistant  Attorne3'-General(  (7. -B.  2Vatn,  Attorney- 
General,  with  him),  for  the  Commonwealth. 

Grat,  C.  J.  By  the  common  law,  a  witness  cannot  be  obliged  to 
criminate  himself,  and  may  therefore  refuse  to  testif)*  to  any  facts  wbich 
will  tend  to  prove  him  guilty  of  a  crime.  But  his  refusal  must  be  made 
at  the  beginning  of  his  examination  upon  the  issue  whether  a  crime  has 
been  committed  by  him.  If  he  answers  an}'  questions  upon  that  sub- 
ject he  cannot  afterwards  interpose  his  privilege,  but  is  liable  to  be 
fully  examined  and  cross-examined  upon  the  matter.  Foster  v.  Pierce^ 
11  Cush.  437 ;  CommontoeaUh  v.  Price^  10  Gra}',  472. 

A  party  to  the  cause  who  voluntarily'  offers  himself  as  a  witness,  is 
entitled  to  no  more,  and  in  some  respects  to  less,  protection  than  a 
third  person  who  testfies  in  obedience  to  a  summons.  A  party  taking 
the  stand  as  a  witness  in  his  own  behalf  may  be  cross-examined  in 

1  A  part  of  the  case  is  omitted. 
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relation  to  a  communication  between  himself  and  bis  counsel,  as  to 
which  tlic  latter  would  not  be  allowed  to  testify.  Wobum  t.  Hensfiaw^ 
101  Mass.  193.^  And  a  refusal  to  answer  a  question  on  the  ground 
that  it  might  criminate  bim,  is  competent  endence  against  him,  when 
it  would  not  be  against  an  ordinary  witness.  Andrews  v.  Frye,  104 
Mass.  234.^  In  Norfolk  v.  Oaylordy  28  Conn.  309,  the  defendant  in 
a  bastardy  process,  having  testified  that  he  had  had  no  criminal  inter- 
course with  the  complainant  for  a  period  of  several  months,  including 
the  time  when  she  had  testified  that  the  child  was  begotten,  was  held 
to  be  liable  to  be  cross-examined  as  to  such  intercourse,  although  he 
claimed  to  be  exempt  from  answering  on  the  ground  that  it  took  place 
at  an  earlier  period,  and,  upon  being  compelled  by  the  court  to  answer 
the  questions,  so  testified. 

The  twelfth  article  of  the  Declaration  of  Rights,  prefixed  to  the  Con- 
stitution of  the  Commonwealth,  declares  that  no  subject  shall  be  com- 
pelled to  answer  or  furnish  evidence  against  himself.  The  recent 
statutes  allowing  a  peraon  accused  of  crime  to  testify  upon  his  trial 
(which  he  could  not  do  at  common  law),  provides,  in  order  to  secure 
this  constitutional  privilege,  that  he  ^^  shall,  at  his  own  request,  but  not 
otherwise,  be  deemed  a  competent  witness,"  and  that  his  n^lect  or  re- 
fusal to  testify  shall  not  create  any  presumption  against  him.  Sts. 
1866,  c.  260 ;  1870,  c.  393,  s.  1,  cl.  3.  The  object  of  these  statutes  is, 
not  to  protect  or  assist  criminals,  but  to  promote  the  discovery  of  truth, 
so  far  as  can  be  done  without  infringing  the  constitutional  rights  of  the 
subject.  If  the  accused  chooses  not  to  be  a  witness  he  cannot  be  com- 
pelled to  testify,  and  no  inference  prejudicial  to  him  is  to  be  drawn 
from  his  silence.  Commonwealth  v.  ITarlow^  110  Mass.  411.  But  if 
he  puts  himself  on  the  stand  as  a  witness  in  his  own  behalf,  and  testi- 
fies that  he  did  not  commit  the  crime  imputed  to  him,  he  thereby  waives 
his  constitutional  privilege,  and  renders  himself  liable  to  be  cross- 

1  But  see  Montgomery  v.  Pickering,  116  Haas.  227,  2S1  (1874),  per  Colt,  J. :  "  It  is 
contended  that  this  ruling  was  wrong,  because  the  exclusion  of  the  eridenoe  offered  is  a 
priyilege  which  the  client  may  waive,  and  in  this  case  has  waived  by  becoming  a  wit- 
ness in  her  own  behalf.  But  this  alone,  in  the  opinion  of  the  coart,  does  not  amount 
to  such  waiver."    —  Ed. 

'  In  this  case,  in  an  action  on  a  contract,  it  was  a  question  whether  the  consider- 
ation wa.s  illegal,  as  betbg  a  sale  of  the  plaintifis'  stock  in  trade  as  druggists,  including 
intoxicating  liquors.  In  sustaining  an  exception  to  a  ruling  that  the  defendant  had 
not  offered  sufficient  evidence  of  the  illegality,  Grat,  J.  (for  the  court),  said :  "The 
defendants  at  the  trial  introduced  evidence  tending  to  show,  as  the  plaintiffs  admit, 
that  the  plaintiffs  had  not  been  appointed  town  agents.  But  this  was  not  all.  One 
of  the  plaintiffs,  having  offered  himself  as  a  witness  in  their  behal(  was  asked  by  the 
defendants  on  cross-examination  whether  the  plaintiffs  had  a  license  to  sell  intoxicating 
liquors,  and  declined  to  answer  the  question  upon  the  ground  that  it  might  have  a 
tendency  to  criminate  himself.  This  refusal  to  answer,  like  any  other  refusal  to  pro- 
duce evidence  in  his  own  power,  was  competent  evidence  against  him  and  his  partner. 
A  party  offering  himself  as  a  witness  in  his  own  behalf  stands  differently  in  this  re- 
spect from  a  third  person  brought  into  court  to  testify  in  a  case  in  which  he  has  uo 
interest."  — Ed, 
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examined  upon  all  facts  relevant  and  material  to  that  issue,  and  cannot 
refuse  to  testify  to  any  facts  wliich  would  be  competent  evidence  in  the 
case  if  proved  by  other  witnesses.  Commonwealth  v.  Ijannariy  13 
Allen,  563 ;  CommomoecUtk  v.  Mtdlenf  97  Mass.  545.  .  .  • 

Exceptions  overruled^ 


In  Commonwealth  v.  Smith,  163  Mass.  411, 430,  the  court  (Allen,  J.) 
said :  ''  The  objection  most  relied  on  by  the  defendants  is  as  to  the  ruling 
of  the  court  requiring  the  several  defendants,  while  testifying  in  their  own 
behalf,  to  answer  the  questions  whether  they  did  not  refuse  to  testify 
before  the  grand  jury  on  the  ground  that  they  might  thereby  criminate 
themselves.    But  this  objection  also  is  unavailing. 

^^  It  was  within  the  constitutional  right  of  the  several  defendants,  when 
testifying  before  the  grand  jury,  to  refuse  to  answer  questions  on  that 
ground.  Declaration  of  Rights,  art.  12.  By  Pub.  Sts.  c.  169,  §  18, 
cl.  3,  it  is  provided :  '  In  the  trial  of  all  indictments,  complaints,  and 
other  proceedings  against  peraons  charged  with  the  commission  of 
crimes  or  offences,  a  person  so  charged  shall,  at  his  own  request,  but 
not  otherwise,  be  deemed  a  competent  witness;  and  his  neglect  or 
refusal  to  testif}'  shall  not  create  any  presumption  against  him.'  This 
provision  of  statute  does  not  in. terms  include  an  investigation  before 
the  grand  jur}*,  which  cannot  be  considered  as  a  trial.  But  it  may  be 
assumed  that  the  provision  of  the  Constitution  needs  no  statute  to 
reinforce  it  in  this  particular,  and  that  the  refusal  to  testify  before  the 
grand  jury  could  create  no  presumption  against  the  defendants,  whether 
the  above  statute  applies  or  not.  This  means,  no  presumption  upon 
which  a  legal  judgment  or  consequence  could  rest.  Magistrates  and 
courts  in  their  official  action  must  give  no  weight  to  it  One  who  avail9 
himself  of  his  constitutional  privilege,  and  refuses  to  accuse  or  furnish 
evidence  against  himself,  shall  be  subject  to  no  injurious  consequence 
under  the  law  by  reason  of  his  having  done  so.  The  Constitution  and 
laws  do  not  and  could  not  assume  to  say  that  no  unfavorable  private 
opinion  should  be  formed.  The  protection  afforded  by  the  Constitution 
is  that  the  individual  shall  not  be  prejudiced  at  law  by  his  silence,  if  he 
keeps  silent. 

^^  This  protection,  like  other  constitutional  rights  and  privileges  (e.  g, 
the  right  of  trial  by  jury,  Parker  v.  Nickeraon^  137  Mass.  487,  492, 
and  DoU  v.  Wooldredge^  142  Mass.  161,  179),  may  be  waived.  If  an 
ordinary  witness,  who  is  not  a  party  to  a  cause,  knowing  that  he  is  not 
bound  to  testify  concerning  a  fact  which  may  tend  to  criminate  himself, 
voluntaril}'  answers  in  part,  he  waives  his  privilege,  and  may  be  fully 
cross-examined.  JPoster  v.  Pierce^  11  Cush.  437;  Commonwealth  y, 
Prioe^  10  Gray,  472,  476;    Commonwealth  \.  Pratt,  126  Mass.  462. 

^  And  so  Guy  v.  The  State,  44  Atl.  Rep.  997  (Md.  1S99);  Johnson  v.  State,  58  Pac. 
Rep.  761,  764.  Compare  Keyes  v.  The  State,  122  Ind.  627 ;  People  v.  Tice,  181  K.  Y. 
651  (1892). --Ed. 


1130  COMMONWEALTH  t^.  SMITH.  [CHAP.  ▼. 

And  bj  universal  consent,  if  one  nnder  indictment  avails  himself  of  a 
statute  allowing  him  to  testify,  and  voluntarily  becomes  a  witness  in 
his  own  behelf,  he  waives  his  constitutional  protection,  to  a  certain 
extent  at  least.  He  is  not  bound  to  testifj*.  He  may  remain  silent 
reljnng  on  the  statutory  provision  that  his  neglect  or  refusal  to  testifv' 
shall  not  create  a  presumption  agaiust  him.  But  if  at  his  own  request 
he  becomes  a  witness  in  his  own  behalf,  he  takes  an  oath  to  tell  the 
whole  truth.  In  this  Commonwealth,  the  cross-examination  is  not 
restricted  to  matters  inquired  of  in  chief.  He  may  be  cross-examined 
like  other  witnesses.  He  may  be  questioned  as  to  all  incriminating 
circumstances,  and  he  must  answer  all  such  questions  as  are  relevant 
to  the  subject  of  the  charge  against  him.  Whatever  he  has  said  or 
done,  or  omitted  to  say  or  do,  which  is  relevant,  may  be  inquired  into. 
By  taking  the  stand  as  a  witness,  he  has  consented  and  offered  to 
submit  to  such  inquiry;  and  he  must  testify  to  whatsoever  has  a 
legitimate  bearing  upon  the  question  of  his  guilt  This  has  often  been 
held  in  this  State,  as  well  as  elsewhere.  CammontoedUh  v.  Lannan^ 
13  Allen,  568 ;  Commonwealth  v.  MttUen,  97  Mass.  545 ;  Common' 
wealth  V.  Bonner^  97  Mass.  587;  Commonweaith  v.  Oorham^  99 
Mass.  420 ;  Commonwealth  v.  Morgan^  107  Mass.  199 ;  Commons- 
wealth  V.  Nicholsj  114  Mass.  285;  Commomeealth  v.  ToUiver,  119 
Mass.  812;  Commonwealth  v.  Sullivan^  150  Mass.  815;  Common- 
wealth  V.  Moore^  162  Mass.  441 ;  See  also  State  v.  Witham^  72  Maine, 
531 ;  State  v.  Oder,  52  N.  H.  459 ;  People  v.  Tice,  181  N.  Y.  651 ; 
8.  0.  15  Lawyers'  Ann.  Rep.  669,  and  note  by  Greene;  Disque  v. 
Staie,  20  Vroora,  249;  Spies  v.  People^  122  111.  1285.  He  can  be 
attacked,  impeached,  discredited,  like  other  witnesses,  by  being  con- 
fronted with  evidence  of  former  convictions  of  crimes,  of  previous 
inconsistent  statements  or  acts,  or  of  bad  reputation  for  truthfulness. 
Pub.  Sts.  c.  169,  §§  18,  19;  Commonwealth  v.  Bonner^  Common- 
wealth V.  Oorham^  and  Commonwealth  v.  SulHvan^  tibi  supra. 

'*  The  defendants,  however,  contend  that  this  rule,  altliough  it  may  be 
tme  as  a  general  proposition,  is  not  applicable  to  the  facts  of  this  case. 
The  particular  question  now  presented  is.  whether  one  under  indictment, 
and  voluntaril}'  testifying  in  his  own  behalf  on  his  trial,  must  disclose 
the  fact  that,  when  an  involuntary  witness  before  the  grand  Jury  which 
was  investigating  the  same  matter,  he  refused  to  answer  on  the  ground 
that  he  might  criminate  himself.  It  is  contended  that  this  is  a  fact  of 
no  probative  force  against  him,  being  merely  an  assertion  of  his  con- 
stitutional right;  and  that  by  testifying  afterwards  he  did  not  waive 
the  protection  of  the  Constitution  as  to  this  fact,  which  stands  on 
special  grounds,  peculiar  to  itself. 

^^  We  are  unable  to  assent  to  either  of  these  views.  We  have  no 
occasion  at  this  time  to  enter  upon  the  consideration  of  the  question 
whether  such  refusal  to  answer  could  have  any  legitimate  bearing  upon 
the  general  question  of  the  guilt  or  innocence  of  the  accused ;  that  is, 
whether  it  could  be  regarded  as  in  the  nature  of  an  implied  admission 
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of  guilt.  The  presiding  judge  in  his  instructions  to  the  Jniy  expressly 
exclude<l  this  view,  and  limited  the  effect  of  the  refusal  to  its  bearing 
upon  the  credit  to  be  given  to  the  witness.  He  ruled  in  effect  that, 
where  a  defendant  now  testifies  that  he  is  innocent  of  a  criminal 
charge,  the  fact  that  he  has  heretofore  refused  to  answer  in  relation 
to  the  subject  on  the  ground  that  his  answers  might  tend  to  criminate 
him  may  be  oohsidei-ed  as  bearing  upon  the  credibility  of  his  present 
testimony.  The  defendant  in  such  case  now  says  that  he  is  innocent. 
He  formerly  did  not  say  that  he  was  innocent,  but  that  he  would  not 
answer  lest  he  might  criminate  himself.  This  fact,  though  open  to 
explanation,  has  some  tendency  to  throw  a  doubt  upon  the  truth  of  his 
present  testimon}*,  and  thus  has  some  bearing  upon  one  material  ques- 
tion, namely,  the  truthfulness  of  the  witness. 

*^  Nor  can  we  assent  to  the  doctrine  that  the  waiver  by  the  defendant 
of  his  constitutional  protection  is  only  partial.  By  becoming  a  wilness, 
he  throws  away  his  shield.  He  voluntarily  accepts  the  position,  and 
requests  the  privilege  of  testfying  in  his  own  behalf.  If  he  remains 
silent,  the  law  jealously  guards  and  preserves  his  rights,  cuts  off  all 
injurious  comments,  and  as  far  as  possible  protects  him  from  unfavor- 
able inferences.  CommonwecUth  v.  ffarloio,  110  Mass.  411 ;  Com- 
fnonwealth  v.  Moloney^  113  Mass.  211 ;  Commonwealth  v.  Nichols^ 
114  Mass.  285,  287;  JSmery's  Casey  107  Mass.  172;  Commonwealth 
V.  Scott^  123  Mass.  239;  Commonwealth  v.  Hanley^  140  Mass.  457. 
If,  however,  he  seeks  the  benefit  of  testifying,  he  cannot  stop  short  with 
matters  which  are  favorable  to  himself,  but  must  submit  to  be  questioned 
also  lis  to  relevant  mattere  which  are  adverse. 

^^  We  cannot  adopt  the  view  taken  in  Cooley,  Ck>nst.  Lim.  317,  and 
apparently  in  8ta;te  v.  Bailey ^  54  Iowa,  414,  that  a  defendant  in  an 
indictment  who  is  testifying  in  his  own  behalf  may  stop  at  any  point  he 
chooses.  An  ordinary  witness,  who  is  not  a  party,  has  a  right  to  stop 
when  he  is  firat  questioned  in  respect  to  facts  which  may  tend  to 
criminate  him ;  Taylor,  Ev.  §  1465 ;  but  a  party  under  indictment  who 
on  his  trial  offers  himself  as  a  witness  knows  in  advance  that  such 
questions  are  to  he  put,  and  that  he  is  to  testify  as  to  his  guilt  or 
innocence,  and  he  waives  his  constitutional  protection  in  advance. 
Commonwealth  v.  Nxcholsy  114  Mass.  285;  Andrews  v.  Frye,  104 
Mass.  284;   Commonwealth  v.  ToUiver^  119  Mass.  312. 

'^On  a  review  of  the  whole  case,  we  find  no  error  injurious  to  the 
defendants  in  the  trial."  Exceptions  overruled. 


In  Oboroia  R  Co.  v.  Ltbrend,  99  6a.  421,  439  (1896),  the  court 
(LuMPKiK,  J. ),  in  overruling  exceptions  of  the  railroad  company  in  an 
action  of  tort  for  expelling  the  plaintiff  from  a  car,  said :  ^'  Many  of 
the  details  of  Lybrend's  trip  to  Ohio  and  of  his  association  with  the 
woman  Martha  Comer  certainly  were  irrelevant;  but  such  facts  as 
tended  to  show  that  she  was  upon  the  train  of  the  Georgia  railroad  on 
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the  night  he  was  expelled  therefrom  were,  for  a  reason  already  stated, 
both  relevant  and  material ;  and  in  view  of  the  defendant's  right,  by  a 
thorough  and  sifting  cross-examination,  to  compel  Lybrend  to  admit 
that  she  was  upon  that  train,  Inquiries  concerning  his  whereabouts  and 
movements,  and  the  extent  of  his  travels  in  company  with  the  woman 
for  some  time  previous,  might  have  been  legitimately  pressed  to  a  con- 
siderable extent,  if  counsel  for  the  defendant  had  not  encountered  the 
difficulty  which  arose  when  Lybrend  claimed  his  privilege  as  stated. 
He  was  protected  under  that  clause  of  the  Bill  of  Rights  which  declares 
that  *'  No  person  shall  be  compelled  to  give  testimony  tending  in  any 
manner  to  criminate  himself  (Code,  §  4998),  and  under  section  3814 
of  the  Code,  which  provides  that  ^  No  party  shall  be  required  to  testify 
as  to  any  matter  which  may  criminate  or  tend  to  criminate  himself,  or 
which  shall  tend  to  work  a  forfeiture  of  his  estate,  or  which  shall  tend 
to  bring  infamy,  or  disgrace,  or  public  contempt  upon  himself,  or  any 
member  of  his  family.' 

*'  In  arguing  the  case  here,  counsel  for  the  compan}',  recognizing  the 
general  rule  upon  this  subject^  contended  that  it  should  not  have  been 
applied  in  Lybrend's  favor  at  the  last  trial  of  this  case,  because,  at  a 
previous  trial,  he  had  voluntarily  testified  as  to  the  very  matters  con- 
cerning which  he  now  chose  to  remain  silent.  In  other  words,  that 
having  once  waived  his  privilege,  the  waiver  was  binding  upon  him 
until  the  case  was  finally  at  an  end.  We  cannot  concur  in  this  view. 
The  fact  that  Lybrend  had  made  the  waiver  at  a  former  hearing  before 
a  different  jury,  and  under  circumstances  necessarily  to  a  greater  or 
less  extent  unlike  those  surrounding  the  last  trial,  did  not  preclude  him 
fh>m  exercising  his  privilege  at  a  later  stage  of  the  case.  He  may,  on 
one  occasion,  have  had  reasons  for  speaking  out  which  were  entirely 
satisfactory  to  himself;  and  on  the  next,  he  may  have  been  influenced 
to  keep  silent  by  other  reasons  which  were,  in  his  opinion,  equally 
cogent  These  were  matters  for  himself  alone  to  determine.  The  priv- 
ilege is  in  the  highest  degree  personal,  and  is  a  sacred  one  which  the 
courts  should  jealously  guard. 

This  case  as  to  this  point  is  widelj*  different  and  easily  distinguish- 
able from  that  line  of  cases,  practically  without  limit  as  to  numbef,  in 
which  it  has  been  held  that  if  one  on  trial  for  crime  chooses  to  testify 
in  his  own  behalf  he  must,  on  cross-examination,  answer  all  pertinent 
questions,  no  matter  if  his  answers  do  tend  to  criminate  him.  Or- 
dinarily, the  accused  in  a  criminal  case  has  no  right  to  testify  at  all ; 
and  generally,  if  not  universally',  statutes  conferring  this  privilege  ex- 
pressly, or  in  effect,  annex  as  a  condition  that  he  must  submit  to  the 
fullest  cross-examination.  He  pays  this  price  for  the  benefit  of  swear- 
ing for  himself.  We  have  in  Georgia  no  statute  allowing  the  accused 
in  a  criminal  case  to  be  sworn  as  a  witness,  and  our  statute  allowing 
parties  in  civil  cases  to  testify  in  their  own  behalf  contains  no  condition 
in  any  manner  abridging  their  rights  or  privileges  as  witnesses  arising 
under  our  Constitution  or  the  above  cited  section  of  the  Code. 
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It  has,  it  is  tnie,  been  very  Justly  held  that  if  a  witness,  being  fully 
aware  of  bis  right  to  maintain  silenee,  nevertheless  voluntarily  enters 
upon  a  partial  disclosure  concerning  matters  as  to  which  he  could  claim 
his  privilege,  he  will  be  deemed  to  have  waived  it,  and  may  be  compelled 
by  a  rigid  cross-examination  to  disclose  the  whole  tnith  regarding  such 
matters.  The  reason  of  this  rule  is,  that  a  witness  cannot  arbitrarily  in 
part  waive,  and  in  part  reserve,  his  privilege  for  the  purpose  of  becom- 
ing a  partisan  in  the  case,  revealing  only  so  much  of  the  truth  as  will 
benefit  one  of  the  parties,  and  asserting  his  privilege  when  interrogated 
as  to  facts  which  would  cut  the  other  way.  In  other  words,  if  he  elects 
to  testify  as  to  a  given  matter,  he  will,  in  the  interest  of  Justice  and  of 
right,  be  compelled  to  disclose  the  whole,  and  not  a  part  only,  of  the 
truth.  There  is,  however,  no  necessity  or  reason  for  extending  this 
rule  to  cover  a  case  where  a  witness  voluntarily  testifies  as  to  privileged 
matters  upon  one  trial,  and  subsequently,  at  a  second  and  entirely  dif- 
ferent trial,  claims  his  privilege  of  giving  no  testimon}'  whatever  in 
regaixl  thereto.  The  second  trial  is  a  ^  novo  investigation  before  an- 
other Jury,  whose  duty  it  is  to  consider  the  case  in  the  light  only  of  the 
evidence  adduced  at  that  hearing ;  and  to  allow  the  witness  to  assert 
his  privilege  could  result  in  no  undue  advantage  or  injustice  to  either 
party  to  the  cause.  Considered  merely  as  any  other  witness,  Lybrend 
therefore  had  a  right  to  claim  his  privilege  at  the  last  Jbrial,  notwith- 
standing the  fact  that  at  a  previous  hearing  of  the  case  he  may  have 
voluntarily  waived  it 

^^  It  was  urged,  however,  that  the  waiver  was  binding  upon  him,  be- 
cause he  was  not  simply  a  ?ritness,  but  a  party  to  the  case.  This  can- 
not be  a  sound  position.  A  party  often  waives  at  one  trial  what  he  has 
an  undoubted  right  to  object  to  at  a  subsequent  hearing  of  the  same 
case.  For  instance,  he  may  permit  irrelevant  tesUmony  to  be  intro- 
duced, or  may  allow  the  contents  of  a  writing  to  be  proved  by  parol 
without  accounting  for  the  paper,  or  he  may  allow  an  unrecorded  deed 
to  go  in  evidence  without  proof  of  its  execution.  Surely,  it  cannot  be 
said  that  because  he  does  these,  or  similar  things,  at  one  investigation, 
he  is  until  the  end  of  that  particular  case  estopped  from  making  objec- 
tions he  had  formerly  chosen  not  to  urge.  We  therefore  conclude  that 
Lybrend's  right  as  a  witness  to  decline  answering  the  objectionable 
questions  was  not  lost  because,  as  a  party  swearing  in  his  own  be- 
half, he  had  on  a  previous  trial  answered  similar  questions  without 
objection." 

In  Chesapeake  Club  v.  The  State,  68  Md.  446  (1885),  Alvet,  G.  J., 
delivered  the  following  opinion,  in  which  Judges  Stone  and  Ibviko  con- 
curred :  ^'  The  indictment  in  this  case  is  for  the  alleged  violation  of  the 
provisions  of  the  Statute  of  1882,  ch.  112,  known  as  the  ''Local  Option 
Law  *'  of  Anne  Arundel  County,  and  which  was  duly  submitted  to  and 
adopted  by  the  popular  vote  of  that  county,  in  December,  1882.  It  has 
been  in  force  since  the  dOth  of  April,  1883.  .  •  • 
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''This  corporation  •  •  •  was  indicted,  tried,  and  convicted  at  the  Oc- 
tober Term  of  the  Gircait  Court  for  Anne  Arundel  County,  1884,  upon 
charge  of  violating  the  provisions  of  the  '  Local  Option  Law ; '  and 
the  case  has  been  brought  to  this  court  by  an  appeal,  under  the  Act  of 
1872,  ch.  816,  from  certain  rulings  of  the  Gircait  Court  upon  questions 
of  evidence  that  arose  in  the  course  of  the  trial.  •  •  • 

''The  appellant,  upon  this  interpretation  of  the  statute,  having  no 
right  or  authority  to  keep  in  its  possession  to  be  supplied  to  its  mem* 
bers,  either  by  sale  or  gift,  any  intoxicating  liquors,  the  first  question  on 
the  evidence  is  as  to  the  right  of  tlie  prosecution,  and  the  power  of 
the  court,  to  require  one  of  the  members  of  the  club  or  association, 
as  a  witness,  to  testify  to  facts  that  tended  to  prove  the  guilt  of  the 
appellant    This  question  is  presented  by  the  first  bill  of  exception. 

"  The  witness  Taylor  testified  that  he  was  a  member  of  the  club,  and 
he  stated,  without  objection,  either  from  himself  or  the  appellant,  that 
he  had  visited  the  rooms  of  the  appellant  as  a  member  of  the  club,  and 
had  gotten  whiskey  and  beer  there.  Upon  further  examination  by  the 
State,  the  witness  was  asked  whether  he  had  ever  seen  any  liquor  there. 
To  this  question  the  appellant  objected,  and  the  witness  also  objected^ 
upon  the  ground  that  his  answer  to  the  question  might  tend  to  crimi- 
nate him.  But  the  objection,  both  on  the  part  of  the  appellant  and  of 
the  witness,  was  overruled  by  the  court,  and  the  witness  was  required 
to  answer  the  question.  He  then  stated,  in  answer  to  the  question, 
that  he  bad  seen  whiskey  and  lager  beer  in  the  club-rooms,  but  did  not 
know  where  the  same  were  kept ;  that  the  Janitor  had  charge  of  the 
rooms  and  all  the  property  of  the  club,  and  waited  on  the  members. 
And  in  answer  to  a  further  question,  he  stated  that  in  one  of  the  club* 
rooms  there  was  a  counter  resembling  an  ordinary  bar ;  it  only  lacked 
the  gaudy  show  of  a  bar.  .  .  . 

*'*'  The  provision  of  the  statute  is,,  that  in  case  of  the  violation  of 
any  of  its  provisions  by  any  company,,  corporation,  or  association, 
each  or  any  of  its  members  '  shall  be  liable,  and  shall  suffer  imprison* 
ment  as  prescribed  in  the  act  for  persons  violating  the  same.'  That 
is,  as  I  understand  it,  the  members  of  the  offending  corporation  or  as- 
sociation shall  be  liable  to  prosecution,  conviction,  and  punishment,  as 
well  as  the  corporation  itself,  —  the  corporation  to  be  punished  by  fine, 
and  the  members  thereof,  upon  conviction,  by  imprisonment  This,  I 
think,  is  the  fair  and  reasonable  interpretation  of  the  clause  of  the  stat- 
ute Just  quoted,  and  I  do  not  think  it  would  be  just  to  the  Legislature 
to  put  any  other  construction  upon  the  language  emploj^ed. 

"  The  witness,  however,  as  a  member  of  the  corporation,  being  liable 
to  prosecution  for  any  participation  in  the  violation  of  the  statute,  was 
entitled  to  insist  upon  his  privilege  of  being  exempt  fh>m  making  any 
disclosure  that  might  be  used  for  his  crimination.  This  is  a  personal 
privilege  of  the  witness,  and  must  be  claimed  by  him  upon  oath,  as  was 
done  in  this  case,  and  consequently,  neither  the  party  to  the  cause,  nor 
the  counsel  engaged,  will  be  permitted  to  make  the  objection.    Medina 
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V.  Kinylake,  11  Cox,  499;  2  Phill.  Ev.  (9th  ed.)  418;  2  Tayl.  Ev. 
8.  1319  ;  1  Greenl.  Ev.  s.  451.  The  mere  statement  of  the  witness  on 
oath  that  he  believes  that  the  answer  to  the  question  asked  will  tend  to 
criminate  him,  will  not  suffice  to  protect  him  from  answering,  if  from 
all  the  circumstances  surrounding  the  case  the  court  is  satisfied  tliat 
the  answer  will  have  no  such  effect  as  that  claimed  by  the  witness.  It 
is  for  ihe  court  to  decide  whether  the  privil^e  is  well  and  bona  fide 
claimed  or  not,  and  therefore  it  most  be  able  to  see,  from  the  suiTound- 
ing  circumstances,  and  the  natura  of  the  evidence  sought  to  be  elicited 
by  the  answer,  whether  reasonable  ground  exists  for  apprehending  dan- 
ger to  the  witness  from  his  being  compelled  to  answer.  Megina  v. 
Bayer,  1  Best  &  Sm.  811 ;  2  Tayl.  Ev.  s.  1311 ;  2  Phill.  Ev.  (9th  ed.) 
417,  418.  Formerly  it  was  thought,  that  if  a  witness  chose  to  reply  in 
part  he  might  be  compelled  to  answer  everything  relating  to  the  trans- 
action. But  that  doctrine  has  been  solemnly  overruled,  and  it  is  now 
finally  settled  in  the  English  courts,  that  after  a  witness  has  been 
sworn  he  may  claim  his  protection  at  an}*  stage  of  the  inquiry,  and 
upon  his  so  doing  he  cannot  be  compelled  to  answer  any  additional 
question  that  would  tend  to  criminate  him.  Therefore,  notwithstand- 
ing the  witness  had  testified  without  objection  that  he  had  gotten  whis- 
key and  beer  at  the  club-rooms,  he  was  entitled,  upon  further  examina- 
tion, to  insist  upon  his  privilege  as  to  any  additional  fact  that  was 
sought  to  have  disclosed  by  him,  whereby  he  might  criminate  himself. 
Begina  v.  Garhett,  1  Den.  Cr.  C.  236 ;  i  2  Tayl.  Ev.  s.  1819  ;  1  GreenL 
Ev.  s.  451 ;  1  Whart-Cr.  L.  (7th  ed.)  ss.  805,  806." 

1  In  this  case  a  long  series  of  questions  and  answers  Ib  reported.  The  statement  of 
the  opinion  of  the  court  is  as  follows :  "  Afterwards  the  judges  met  to  consider  this 
case;  most  of  them  twice.  Nine  of  them,  viz.,  Parke,  B.,  Alderson,  B.,  Colt- 
man,  J.,  Maule,  J.,  Rolfe»  B.,  Wightman,  J.,  Cresswell,  J.,  Piatt,  B.,  and  Wil- 
liams, J. ,  were  of  opinion,  that  if  a  witness  claims  the  protection  of  the  court,  on  the 
ground  that  the  answer  would  tend  to  criminate  himself  and  there  appears  reasonable 
ground  to  believe  that  it  would  do  so,  he  is  not  compellable  to  answer ;  and  if  obliged 
to  answer,  notwithstanding,  what  he  says  must  be  considered  to  have  been  obtained  by 
compulsion,  and  cannot  be  given  in  evidence  against  him.  They  did  not  decide,  as  the 
case  did  not  call  for  it,  whether  the  mere  declaration  of  the  witness  on  oath,  that  he 
believed  that  the  answer  would  tend  to  criminate  him,  would  or  would  not  be  sufficient 
to  protect  him  from  answering,  where  sufficient  other  circumstances  did  not  appear  in 
the  case  to  induce  the  judge  to  believe  that  it  would  not  The  above  nine  judges  also 
thought  that  it  made  no  difference  in  the  right  of  the  witness  to  protection  that  he 
had  chosen  to  answer  in  part ;  being  of  opinion  that  he  was  entitled  to  it  at  whatever 
stage  of  the  inquiry  he  chose  to  claim  it,  and  that  no  answer  forced  from  him  by  the 
presiding  judge  (after  such  a  claim)  could  be  given  in  evidence  against  him  ;  and  they 
did  not  consider  themselves  bound  by  the  ruling  of  Best,  C.  J.,  in  Dixon  v,  Yale,  1  C. 
&  P.  278,  and  of  Lord  Tenterden,  in  East  v.  Chapman,  2  C.  &  P.  578. 

**  Lord  Denman,  C.  J.,  Wilde,  a  J.,  Pollock,  C.  B.,  Patteaon,  J.,  Coleridge,  J., 
and  Erie,  J.,  contra,  Fatteson,  J.,  waa  not  satiafted  that  the  witness  ever  did  claim 
the  protection  of  the  court."    1  Den.  Cr.  Cas.  257. 

But  it  is  widely,  and,  as  it  seems,  properly  held  that  if  a  witness  intentionally  begins 
to  testify  on  matters  tending  to  criminate  him,  he  cannot  afterwards  refuse  to  go  on. 
See  Samuel  v.  People,  164  UL  879;  and  caaeo  in  the  text  —  Ed. 
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I  think  therefore  that  in  overruling  the  objection  of  the  witness, 
made  under  claim  of  privilege,  and  in  requiring  the  witness  to  answer 
the  question,  the  learned  court  below  fell  into  error.  The  facts  stated 
by  the  witness,  upon  being  compelled  to  answer  the  question,  are  of 
a  character  that  would  be  material  in  support  of  a  criminal  charge 
against  him,  and  such  being  the  case,  he  ought  not  to  have  been 
required  to  answer  the  question.  .  •  . 

Myling  in  first  exception  reversed^  and  aU  others  affirmed  by  a 
divided  courts  and  case  remanded /or  a  new  trial, 

[The  opinion  of  Bbtak,  J.,  is  omitted.] 


OOUNSELMAN  v.  HITCHCOCK. 
Supreme  Court  or  the  United  States.    1892. 

[Reported  142  U.  S.  547.1] 

[CouNSELMAK,  being  a  witness  before  the  grand  jury  in  attendance 
upon  a  District  Court  of  the  United  States,  refused  to  answer  questions 
relating  to  his  dealings  with  certain  railroad  corporations,  on  the  ground 
that  an  answer  might  tend  to  criminate  him.  The  grand  juiy  was  in- 
vestigating alleged  violations  by  these  corporations  of  the  provisions 
of  the  Interstate  Commerce  Act.  Having  been  committed  for  con- 
tempt, and  refused  his  discharge  upon  a  writ  of  habeas  eorptis^  Coun- 
selrnan  appealed  to  the  Supreme  Court] 

jSfr.  John  If.  Jeujett  and  Mr,  James  C.  Carter^  for  appellant.  Mr. 
Assistant  Attorney- General  Parker  and  Mr.  O,  Jf.  Lambertson^  for 
appellee. 

Mr.  Justice  Blatchfobd,  after 'stating  the  case,  delivered  the  opin- 
ion of  the  court. 

In  the  opinion  of  the  Circuit  Court,  it  was  held  that,  under  the  Fifth 
Amendment  to  the  Constitution,  which  declares  that  ^'no  person  .  .  . 
shall  be  compelled  in  any  criminal  case  to  be  a  witness  against  him* 
self,"  a  person  cannot  be  compelled  to  disclose  facts  before  a  court  or 
grand  Jury  which  might  subject  him  to  a  criminal  prosecution,  or  his 
property  to  forfeiture ;  that,  under  the  Interstate  Commerce  Law,  it  is 
made  a  criminal  offence,  punishable  by  fine  and  imprisonment,  for  any 
officer  or  agent  of  a  railroad  company  to  grant  any  shippers  of  mer- 
chandise from  one  State  to  another,  and  for  anj*  such  shipper  to  con- 
tract for  or  receive,  a  rate  less  than  the  tariff  or  open  rate ;  that 
shippers,  as  well  as  the  officers,  agents,  and  employees  of  corporations 
engaged  in  the  carrying  business  between  States,  are  made  subject  to 
the  penalties  of  the  statute ;  but  that,  as  the  protection  of  s.  860  of  the 
Revised  Statutes  was  coextensive  with  that  of  the  Constitution,  Coun- 
selman  was  entitled  to  no  privilege  under  the  Constitution ;  that  if 

^  A  part  of  the  case  is  omitted* 
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thereafter  he  were  to  be  prosecuted  for  the  offence,  s.  860  would  not 
permit  his  admission  to  be  proved  against  him ;  that  his  refusal  to 
testify  was  not  a  refusal  to  testify  in  a  proceeding  to  obtain  evidence 
upon  which  he  might  be  indicted,  but  in  a  proceeding  to  obtain  evi- 
dence upon  which  others  might  be  indicted ;  and  that,  although  in  his 
testimony  he  might  disclose  facts  and  cii*cumstances  which  would  open 
up  sources  of  information  to  the  government,  whereby  it  might  obtain 
evidence  not  otherwise  obtainable  to  secui*e  his  conviction,  yet,  if  his 
testimon}'  could  not  be  repeated  in  any  subsequent  proceeding  against 
him  or  his  property,  he  was  protected  as  fully  by  §  860  as  the  Constitu- 
tion intended  be  should  be. 

Section  860  is  a  re-enactment  of  s.  1  of  the  act  of  February  25,  1868, 
c.  13,  15  Stat.  37,  which  provided  as  follows :  <^  That  no  answer  or 
other  pleading  of  any  party,  and  no  discovery  or  evidence  obtained  by 
means  of  any  judicial  proceeding  from  any  party  or  witness  in  this  or 
any  foreign  country,  shall  be  given  in  evidence,  or  in  any  manner  used 
against  such  party  or  witness,  or  his  property  or  estate,  in  any  court 
of  the  United  States,  or  in  any  proceeding  by  or  before  any  officer  of 
the  United  States,  in  respect  to  anj*  crime,  or  for  the  enforcement  of 
Kay  penalty  or  forfeiture  by  reason  of  any  act  or  omission  of  such  party 
or  witness :  Provided^  That  nothing  in  this  act  shall  be  construed  to 
exempt  an}-  party  or  witness  from  prosecution  and  punishment  for  per- 
jury committed  by  him  in  discovering  or  testifying  as  aforesaid." 

Section  860  provides  as  follows :  ^^  No  pleading  of  a  part^*,  nor  any 
discovery  or  evidence  obtained  from  a  party  or  witness  by  means  of  a 
judicial  proceeding  in  this  or  any  foreign  country,  shall  be  given  in  evi- 
dence, or  in  any  manner  used  against  him  or  his  property*  or  estate,  in 
any  court  of  the  United  States,  in  anj'  criminal  proceeding,  or  for  the 
enforcement  of  any  penalty  or  forfeiture :  Provided,  That  this  section 
shall  not  exempt  any  partj'  or  witness  firom  prosecution  and  punishment 
for  perjury  committed  in  discovering  or  testifying  as  aforesaid."  .  .  . 

It  is  broadly  contended  on  the  part  of  the  appellee  that  a  witness 
is  not  entitled  to  plead  the  privilege  of  silence,  except  in  a  criminal 
case  against  himself;  but  such  is  not  the  language  of  the  Constitu- 
tion. Its  provision  is  that  no  person  shall  be  compelled  in  any  crim- 
inal case  to  be  a  witness  against  himself.  This  provision  must  have 
a  broad  constrnction  in  favor  of  the  right  which  it  was  intended  to 
secure.  The  matter  under  investigation  by  the  grand  jury  in  this  case 
was  a  criminal  matter,  to  inquire  whether  there  had  been  a  criminal 
violation  of  the  Interstate  Commerce  Act.  If  Counselman  had  been 
guilty  of  the  matters  inquired  of  in  the  questions  which  he  refused 
to  answer,  he^  himself  was  liable  to  criminal  prosecution  under  the 
act  The  case  before  the  grand  jury  was,  therefore,  a  criminal  case. 
The  reason  given  by  Counselman  for  his  refusal  to  answer  the  ques- 
tions was  that  his  answers  might  tend  to  criminate  him,  and  showed 
that  his  apprahension  was  that,  if  he  answered  the  questions  truly 
and  fully  (as  he  was  bound  to  do  if  he  should  answer  them  at  all), 
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the  answers  might  show  that  he  had  committed  a  crime  against  the 
Interstate  Commerce  Act,  for  which  he  might  be  prosecuted.  His 
answers,  therefore,  would  be  testimony  against  himself,  and  he  would 
be  compelled  to  give  them  in  a  criminal  case. 

It  is  impossible  that  the  meaning  of  the  constitutional  provision  can 
only  be,  that  a  person  shall  not  be  compelled  to  be  a  witness  against 
himself  in  a  criminal  prosecution  against  himself.  It  would  doubtless 
cover  such  cases ;  but  it  is  not  limited  to  them.  The  object  was  to  in- 
sure that  a  person  should  not  be  compelled,  when  acting  as  a  witness  in 
any  investigation,  to  give  testimony  which  might  tend  to  show  that  he 
himself  had  committed  a  crime.  The  privilege  is  limited  to  criminal  mat- 
ters, but  it  is  as  broad  as  the  mischief  against  which  it  seeks  to  guard. 

It  is  argued  for  the  appellee  that  the  investigation  before  the  grand 
Jury  was  not  a  criminal  case,  but  was  solely  for  the  purpose  of  finding 
out  whether  a  crime  had  been  committed,  or  whether  any  one  should  be 
accused  of  an  offence,  there  being  no  accuser  and  no  parties  plaintiff  or 
defendant,  and  that  a  case  could  arise  only  when  an  indictment  shoald 
be  returned.  In  supix>rt  of  this  view  reference  is  made  to  article  6  of 
the  Amendments  to  the  Constitution  of  the  United  States,  which  pro- 
vides that  in  all  criminal  prosecutions  the  accused  shall  enjoy  the  right 
to  a  s|)eedy  and  public  trial  by  an  impartial  jury,  to  be  confronted  with 
the  witnesses  against  him,  to  have  compulsory  process  for  witnesses, 
and  the  assistance  of  counsel  for  his  defence. 

But  this  provision  distinctlj^  means  a  criminal  prosecution  against  a 
person  who  is  accused  and  who  is  to  be  tried  by  a  petit  Jury.  A  crim* 
iual  prosecution  under  article  6  of  the  Amendments  is  much  narrower 
than  a  '^  criminal  case  **  under  article  5  of  the  Amendments.  It  is 
entirely  consistent  with  the  language  of  article  5,  that  the  privilege  of 
not  being  a  witness  against  himself  is  to  be  exercised  in  a  proceeding 
before  a  grand  Jury. 

We  cannot  yield  our  assent  to  the  view  taken  on  this  subject  by  the 
Court  of  Appeals  of  New  York,  in  People  v.  J&%,  24  N.  Y.  74,  84. 
The  provision  of  the  constitution  of  New  York  of  1846  (art  1,  sea  6), 
was  that  no  person  shall  ^*  he  compelled,  in  any  criminal  case,  to  be  a 
witness  against  himself."  The  court,  speaking  by  Judge  Denio,  said : 
^'  The  term  ^  criminal  case,'  used  in  the  clause,  must  be  allowed  some 
meaning,  and  none  can  be  conceived  other  than  a  prosecution  for  a 
criminal  offence.  But  it  must  be  a  prosecution  against  him ;  for  what 
is  forbidden  is  that  he  should  be  compelled  to  be  a  witness  against  him- 
self." This  ruling,  which  has  been  followed  in  some  other  cases,  seems 
to  us,  as  applied  to  the  provision  in  the  Fifth  Amendment  of  the  Con- 
stitution of  the  United  States,  to  take  away  entirely  its  true  meaning 
and  its  value. 

It  is  an  ancient  principle  of  the  law  of  evidence,  that  a  witness  shall 
not  be  compelled,  in  any  proceeding,  to  make  disclosures  or  to  give 
testimony  which  will  tend  to  criminate  him  or  subject  him  to  finest 
penalties,  or  forfeitures.  •  •  • 
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The  relations  of  Counselman  to  the  subject  of  inqary  before  the 
grand  Jury,  as  shown  by  the  questions  put  to  him,  in  connection  with 
the  provisions  of  the  Interstate  Commerce  Act,  entitled  him  to  invoke 
the  protection  of  the  Constitution.  The  State  v.  JVaweU^  58  N.  H.  814  ; 
Emery's  Case^  107  Mass.  172. 

It  remains  to  consider  whether  s.  860  of  the  Re\ised  Statutes  removes 
the  protection  of  the  constitutional  privilege  of  Counselman.  That  sec- 
tion must  be  construed  as  declaring  that  no  evidence  obtained  from  a 
witness  by  means  of  a  judicial  proceeding  shall  be  given  in  evidence,  or 
in  any  manner  used  against  him  or  his  property,  or  estate,  in  any  court 
of  the  United  States,  in  any  criminal  proceeding,  or  for  the  enforcement 
of  any  penalty  or  forfeiture.  It  follows,  that  any  evidence  which  might 
have  been  obtained  from  Counselmen  by  means  of  his  examination  be- 
fore the  grand  jury  could  not  be  given  in  evidence  or  used  against  him 
or  his  property  in  any  court  of  the  United  States,  in  any  criminal  pro- 
ceeding, or  for  the  enforcement  of  any  penalty  or  forfeiture.  This,  of 
course,  protected  him  against  the  use  of  his  testimony  against  him  or 
his  property  in  any  prosecution  against  him  or  his  property,  in  any 
criminal  proceeding,  in  a  court  of  the  United  States.  But  it  had  only 
that  effect  It  could  not,  and  would  not,  prevent  the  use  of  his  testi« 
mony  to  search  out  other  testimony  to  be  used  in  evidence  against  him 
or  his  property,  in  a  criminal  proceeding  in  such  court.  It  could  not 
prevent  the  obtaining  and  the  use  of  witnesses  and  evidence  which 
should  be  attributable  directl}*  to  the  testimony  he  might  give  under 
compulsion,  and  on  which  he  might  be  convicted,  when  otherwise,  and 
if  he  had  refused  to  answer,  he  could  not  possibly  have  been  convicted. 

The  constitutional  provision  distinctly  declares  that  a  person  shall 
not  ^'  be  compelled  in  any  criminal  case  to  be  a  witness  against  him- 
self;" and  the  protection  of  s.  860  is  not  coextensive  with  the  con- 
stitutional provision.  Legislation  cannot  detract  from  the  privilege 
afforded  b}'  the  Constitution.  It  would  be  quite  another  thing  if  the 
Constitution  had  provided  that  no  person  shall  be  compelled  in  any 
criminal  case  to  be  a  witness  against  himself,  unless  it  should  be  pro- 
vided  by  statute  that  criminating  evidence  exti'acted  from  a  witness 
against  his  will  should  not  be  used  against  him.  But  a  mere  act  of 
Congress  cannot  amend  the  Constitution,  even  if  it  should  engraft 
thereon  such  a  proviso. 

In  some  States,  where  there  is  a  like  constitutional  provision,  it  has 
been  attempted  by  legislation  to  remove  the  constitutional  provision,  by 
declaring  that  there  shall  be  no  future  criminal  prosecution  against  the 
witness,  thus  making  it  impossible  for  the  criminal  charge  against  him 
ever  to  come  under  the  cognizance  of  any  court,  or  at  least  enabling 
him  to  plead  the  statute  in  absolute  bar  of  such  prosecution. 

A  review  of  the  subject  in  adjudged  cases  will  be  useful.  .  •  . 

This  review  of  the  cases  above  referred  to  shows  that  in  the  constitu- 
tions of  Georgia,  California,  and  New  York,  the  provision  is  identically 
or  substantially  that  of  the  Constitution  of  the  United  States,  namely, 
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that  no  person  shall ''  be  compelled  in  any  criminal  case  to  be  a  wit- 
ness against  himself;"  while  in  the  constitutions  of  Pennsj-lvanla, 
Arkansas,  Indiana,  Massachusetts,  Virginia,  New  Hampshire,  and 
North  Carolina  it  is  different  in  language,  and  to  the  effect  that  ^^  do 
man  can  be  compelled  to  give  evidence  against  himself; "  or  that,  in 
prosecutions,  the  accused  ^^  shall  not  be  compelled  to  give  evidence 
against  himself;"  or  that  ^^  no  person  in  any  criminal  prosecution 
shall  be  compelled  to  testify  against  himself; "  or  that  no  |)erson  sliall 
be  ^'  compelled  to  accase  or  furnish  evidence  against  himself; "  or  that 
no  man  can  ''  be  compelled  to  give  evidence  against  himself; "  or  that^ 
in  all  criminal  prosecutions,  ^^  every  man  has  the  right  to  not  be  com- 
pelled to  give  evidence  against  himself." 

Under  the  constitutions  of  Arkansas,  Georgia,  California,  Indiana, 
New  York,  New  Hampshire,  and  North  Carolina,  it  was  held  that  a 
given  statutory  provision  made  it  lawful  to  compel  a  witness  to  testify ; 
while  in  Massachusetts  and  Virginia  it  was  held  that  the  statutory  pro- 
visions were  inadequate,  in  view  of  the  constitutional  provision.  In 
New  Hampshire,  and  in  New  York  under  the  Penal  Code,  it  was  held 
that  the  statutory  provisions  were  sufficient  to  supply  the  place  of  the 
constitutional  provision,  because,  by  statute,  the  witness  was  entirely 
relieved  from  prosecution. 

But,  as  the  manifest  purpose  of  the  constitutional  provisions,  both  of 
the  States  and  of  the  United  States,  is  to  prohibit  the  compelling  of 
testimony  of  a  self-criminating  kind  from  a  party  or  a  witness,  the 
liberal  construction  which  must  be  placed  upon  constitutional  pro- 
visions for  the  protection  of  personal  rights  would  seem  to  require  that 
the  constitutional  guaranties,  however  differently  worded,  should  have 
as  far  as  possible  the  same  interpretation ;  and  that  where  the  constitu- 
tion, as  in  the  cases  of  Massachusetts  and  New  Hampshire,  declares 
that  the  subject  shall  not  be  ^'  compelled  to  accuse  or  furnish  evidence 
against  himself,"  such  a  provision  should  not  have  a  different  interpre- 
tation from  that  which  belongs  to  constitutions  like  those  of  the  United 
States  and  of  New  York,  which  declare  that  no  person  shall^e  ^^  com- 
pelled in  any  criminal  case  to  be  a  witness  against  himself."  Under 
the  rulings  above  referred  to,  b}'  Chief  Justice  Marehall  and  by  this 
court,  and  those  in  Massachusetts,  New  Hampshire,  and  Virginia,  the 
judgment  of  the  Circuit  Court  in  the  present  case  cannot  be  sustained. 
It  is  a  reasonable  construction,  we  think,  of  the  constitutional  provision, 
that  the  witness  is  protected  ^^  from  being  compelled  to  disclose  the  cir- 
cumstances of  his  offence,  the  sources  from  which,  or  the  means  by  which, 
evidence  of  its  commission,  or  of  his  connection  with  it,  may  be  obtained, 
or  made  effectual  for  his  conviction,  without  using  his  answers  as  direct 
admissions  against  him."    JEmery's  Oase^  107  Mass.  172,  182. 

It  is  quite  clear  that  legislation  cannot  abridge  a  constitutional  privi- 
lege, and  that  it  cannot  replace  or  supply  one,  at  least  unless  it  is  so 
broad  as  to  have  the  same  extent  in  scope  and  effect.  It  is  to  be  noted 
of  s.  860  of  the  Revised  Statutes  that  it  does  not  undertake  to  compel 
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self-criminating  evidence  from  a  party  or  a  witness.  In  several  of  the 
State  statutes  above  referred  to,  the  testimony  of  the  party  or  witness 
is  made  compulsorj',  and  in  some  either  all  possibility  of  a  future  prose- 
cution of  the  party  or  witness  is  distinctly  taken  away,  or  he  can  plead 
in  bar  or  abatement  the  fact  that  he  was  compelled  to  testify. 

We  are  clearly  of  opinion  that  no  statute  which  leaves  the  party  or 
witness  subject  to  prosecution  after  he  answers  the  criminating  question 
put  to  him,  can  have  the  effect  of  supplanting  the  privilege  conferred  by 
the  Constitution  of  the  United  States.  Section  880  of  the  Revised 
Statutes  does  not  supply  a  complete  protection  fi*om  all  the  perils 
against  which  the  constitutional  prohibition  was  designed  to  guard,  and 
is  not  a  full  substitute  for  that  prohibition.  In  view  of  the  constitu- 
tional provision,  a  statutory  enactment,  to  be  valid,  must  afford  abso- 
lute immunity  against  future  prosecution  for  the  offence  to  which  the 
question  relates.  In  this  respect,  we  give  our  assent  rather  to  'the 
doctrine  of  Emery's  Case,  in  Massachusetts,  than  to  that  of  People  v. 
KeUyy  in  New  York ;  and  we  consider  that  the  ruling  of  this  Court  in 
Boyd  V.  United  States,  supra,  supports  the  view  we  take.  Section 
860,  moreover,  affords  no  protection  against  that  use  of  compelled  tes- 
timony which  consists  in  gaining  therefrom  a  knowledge  of  the  details 
of  a  crime,  and  of  sources  of  information  which  may  supply  other  means 
of  convicting  tlie  witness  or  party. 

It  is  contended  on  the  part  of  the  appellee  that  the  reason  why  the 
courts  in  Virginia,  Massachusetts,  and  New  Hampshire  have  held  that 
the  exonerating  statute  must  be  so  broad  as  to  give  the  witness  com- 
plete amnesty,  is  that  the  constitutions  of  those  States  give  to  the 
witness  a  broader  privilege  and  exemption  than  is  granted  by  the  Con- 
stitution of  the  United  States,  in  that  their  language  is  that  the  witness 
shall  not  be  compelled  to  accuse  himself,  or  furnish  evidence  against 
himself,  or  give  evidence  against  himself;  and  it  is  contended  that  the 
terms  of  the  Constitution  of  the  United  States,  and  of  the  constitutions 
of  Georgia,  California,  and  New  York,  are  more  restricted.  But  we 
are  of  opinion  that,  however  this  difference  may  have  been  commented 
on  in  some  of  the  decisions,  there  is  really,  in  spirit  and  principle,  no 
distinction  arising  out  of  such  difference  of  language. 

From  a  consideration  of  the  language  of  the  constitutional  provision, 
and  of  all  the  authorities  referred  to,  we  are  clearly  of  opinion  that  the 
appellant  was  entitled  to  refuse,  as  he  did,  to  answer.  The  judgment 
of  the  Circuit  Conrt  must,  therefore,  be 

Heversedy  and  the  case  remanded  to  that  courts  with  the  direction 
to  discharge  the  appeUant  from  custody,  on  the  ujrit  of  habeas 
corpus.^ 

1  The  omitted  parte  of  the  opinion  in  the  text  contain  extensive  references  to  the 
cases.  See  People  v,  Hackley,  24  N.  Y.  74 ;  Emery's  Case,  107  Mass.  172  ;  State  v. 
Nowell,  68  N.  H.  814 ;  "The  Privilege  of  Witnesses,"  6  Hair.  Law  Rev.  24.  Com- 
pare U.  S.  V.  Bell,  81  Fed.  Rep.  830;  Matter  of  Atty.-Gen.,  21  Misc.  Rep.  (N.  Y.)  101; 
U.  S.  0.  Zacker,  161  U.  S.  147.    See  Mr.  John  H.  Wigmore's  article,  **Nemo  tenetur 
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In  People  v.  Oardneb,  144  N.  Y.  119,  126,  the  coart  (Earl,  J.) 
said:  '^Upon  the  trial  it  was  proved  that  defendant  and  Mrs.  Amos 
were  together  upon  certain  occasions  having  a  material  bearing  upon 
the  case,  and  a  witness  was  called  to  identify  the  defendant  as  the 
person  who  was  in  her  company  at  one  of  the  times  and  places  referred 
to.  The  witness  was  asked:  *Do  you  know  Mr.  Gardner?'  An- 
swer: ^I  do  not.'  Question:  ^ Would  you  know  him  if  3-ou  saw 
him?'  Answer:  ^Tes,  sir.'  Then  the  court  directed  the  defendant 
to  stand  up.  The  defendant's  counsel  objected  to  his  standing  up,  or 
that  he  should  be  compelled  to  stand  up,  or  to  testify  against  himself. 
The  court  replied :  *  The  prisoner  will  rise ;  stand  him  up.'  And 
ihen,  against  the  objection  of  his  counsel,  the  defendant  was  forcibly 
compelled  to  stand  up,  and  then  he  was  identified  by  the  witness.  It 
is  now  claimed  on  his  behalf  that  this  action  on  the  part  of  the  court 
violated  his  constitutional  rights  by  compelling  him  to  be  a  witness 
against  himself.  (N.  Y.  Constitution,  art.  1,  sec.  6 ;  U.  S.  Constitu- 
tion, amendment  5.)  We  do  not  think  that  the  defendant's  constitu- 
tional right  was  violated,  or  that  he  was  compelled,  within  the  meaning 
of  the  constitutional  provisions  referred  to,  to  give  evidence  against 
himself.  He  was  bound  to  be  in  court  and  in  the  presence  of  the  jury, 
the  recorder  and  the  witnesses  who  might  be  there.  The  recorder,  the 
jurors,  and  the  witnesses  had  the  right  to  see  him,  and  he  had  the  right 
to  see  them.  It  was  necessary  that  he  should  be  identified  as  the  per- 
son named  in  the  indictment  and  charged  with  the  crime.  His  mere 
standing  up  did  not  identity  him  with  the  alleged  crime,  and  did  not 
disclose  any  act  connected  with  the  crime.  There  was  nothing  on  his 
person  or  in  his  appearance  that  in  any  way  connected  him  with  the 
crime,  or  furnished  any  evidence  whatever  of  his  guilt  Suppose  he 
had  come  into  court  with  his  face  veiled,  could  not  the  recorder  compel 
him  to  remove  the  veil  that  his  face  might  be  seen?  Could  he  not 
compel  him  to  remove  his  hat;  to  stand  or  sit  in  the  prisoners'  dock? 
In  the  examination  of  the  witness  could  not  the  district  attorney  have 
pointed  to  the  defendant  and  asked  the  witness  whether  he  was  the 
person  he  had  seen  with  Mrs.  Amos?  Instead  of  compelling  the  de- 
fendant to  stand  up,  could  not  the  recorder  have  directed  the  witness 
to  go  to  the  place  where  he  was  and  look  at  him  with  the  view  of  iden- 
tifying him  ?  If  all  tliese  things  could  be  done  without  violating  the  rights 
of  the  prisoner,  how  is  it  possible  to  say  that  he  was  harmed,  or  that 
his  constitutional  right  was  invaded  by  compelling  him  to  stand  up  for 
the  purpose  of  identification?    For  the  ordcrljr  conduct  of  a  criminal 

Seipsum  Prodere"  in  6  Harv.  Law  Rev.  71.  In  Brown  v.  Walker,  161  XJ.  S.  591 
(1896),  a  Federal  statute  of  Feb.  11, 1898  (27  Stat.  448),  compelling  the  giving  of  testi- 
mony in  snch  cases  as  that  in  the  text,  hot  exempting  the  witness  from  any  prosecution, 
penalty,  or  forfeiture  on  account  of  what  he  testifies  to,  is  held  valid  and  efliDctual  as 
making  the  constitutional  provision  inapplicable.    Field,  Shiraa»  Giayy  and  Whiter 
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court  it  18  requisite  that  the  trial  jadge  should  have  the  power  to  say 
what  place  the  prisoner  shall  occupy  in  the  court  room,  and  whether  at 
an}'  time  he  shall  stand  or  sit,  and  be  covered  or  uncovered ;  and  he 
must  have  the  power  at  all  times  to  keep  the  prisoner  within  sight  of 
the  court,  the  jurj*,  the  counsel  and  the  witnesses.  The  history  of  the 
constitutional  provision  referred  to  clearly  demonstrates  that  it  was  not 
intended  to  reach  a  case  like  this.  (Storj^'s  Con.  Lim.  §  1788 ;  1  Steph. 
Hist.  Cr.  L.  440.)  The  main  purpose  of  the  provision  was  to  prohibit 
the  compulsory  oral  examination  of  prisoners  before  trial,  or  upon  trial, 
for  the  purpose  of  extorting  unwilling  confessions  or  declarations  im- 
plicating them  in  crime.  It  could  reach  further  only  in  exce[)tional 
and  peculiar  cases  coming  within  the  spirit  and  purpose  of  the  inhibi- 
tion. A  murderer  may  be  forcibly  taken  before  his  dying  victim  for 
identification,  and  the  d^ing  declarations  of  his  victim  may  then  be 
proved  upon  his  trial  for  his  identification.  A  thief  may  be  forcibly 
examined  and  the  stolen  property  may  be  taken  from  his  person  and 
brought  into  court  for  his  condemnation.  A  prisoner's  person  may  be 
examined  for  marks  and  bruises,  and  then  they  ma}*  be  proved  upon 
his  trial  to  establish  his  guilt ;  and  it  would  be  stretching  the  constitu- 
tional inhibition  too  far  to  make  it  cover  such  cases  and  cases  like  this, 
and  the  inhibition  thus  applied  would  greatly  embarrass  the  adminis- 
tration of  justice.  In  Jiice  v.  Jiice  (47  N.  J.  £q.  R.  559)  Beasley,  C.  J., 
said :  ^  That  every  court  of  judicature,  as  an  indispensable  attribute, 
is  possessed  of  the  power  to  require  every  person  who  is  present  as  a 
party,  or  who  is  a  witness  under  examination,  to  disclose  his  or  her  face 
to  the  court  or  to  the  jury,  if  there  be  one,  would  not  seem  in  any  de- 
gree questionable.  Without  such  exposure  there  would  be  no  certainty 
who  the  person  really  was  who  assumed  to  act  as  party  or  witness.  To 
order  such  persons  to  expose  their  faces  to  view  is  common  usage  in 
every  court,  and  thus  far  the  practice  seems  not  to  be  open  to  any 
question.' 

'^  Our  attention  is  called  to  authorities  bearing  more  or  less  upon 
the  question  we  are  now  considering,  and  we  find  that  they  are  not  all 
harmonious.  In  JS^ate  v.  Jacob  (5  Jones  [N.  C],  259)  it  was  held 
that  a  judge  has  no  right  to  compel  a  defendant  in  a  criminal  prose- 
cution to  exhibit  himself  to  the  inspection  of  the  jury  for  the  purpose 
of  enabling  them  to  determine  his  status  as  a  free  negro.  There  the 
defendant  was  indicted  as  a  free  negro  for  carrying  arms,  and  it  he- 
came  necessary  for  the  prosecution  to  show  that  he  was  a  negro,  and 
in  that  State  a  man  was  held  to  be  a  negro  who  had  as  much  as  one- 
sixteenth  part  of  African  blood  in  his  veins.  There  the  defendant  was 
compelled  to  stand  up  that  the  jury  might  see  whether  he  was  a  negro 
or  not,  and  to  determine  that  fact  from  their  own  observation.  Thus 
there  was  a  sense  in  which  it  could  be  said  that  the  defendant  was  com- 
pelled to  fhmish  evidence  against  himself  upon  a  vital  issue  to  be  tried, 
and  so  that  case  is  distinguishable  fh>m  this.  But  no  authority  was 
cited  to  uphold  that  decision,  and  we  entertain  no  doubt  that  it  was 
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erroneous.  The  judge  writing  the  opinion  said :  ^  Admitting  that  the 
State  has  a  right  to  compel  his  presence  at  the  trial,  it  does  not  follow 
that  he  is  bound  to  stand  or  sit  within  view  of  the  jury.'  Can  this  ob- 
servation be  correct?  Certainly,  in  this  State  it  cannot  be  maiutained 
that  a  prisoner,  when  on  trial,  could  not  be  comi>elled  to  stand  or  sit  in 
view  of  the  jur}*.  It  is  the  right  of  the  prisoner  to  be  in  the  presence 
and  view  of  the  jury,  and  it  is  the  right  of  the  prosecution  to  have  him 
in  the  view  of  the  presiding  judge  and  jury  and  the  counsel  engaged 
in  the  trial.  And  whether  at  any  particular  time  he  shall  stand  up  or 
sit  down  in  the  presence  of  the  jury  must  be  a  matter  resting  in  the  dis- 
cretion of  the  trial  judge,  and  in  no  sense  can  it  be  said  that  by  the 
exercise  of  such  discretion  his  constitutional  right  is  involved. 

''In  the  case  of  the  State  v.  Johnson  (67  N.  C.  55)  the  defendant  was 
on  trial  for  rape,  and  on  the  trial  the  prosecutrix  was  asked  by  the 
prosecuting  attomey  to  look  around  the  court  room  and  see  if  she  could 
identify  the  guilty  party,  and  she  pointed  to  the  prisoner  and  said, 
*  That  is  the  black  rascal.'  It  was  insisted  that  this  was  to  make  the 
prisoner  furnish  evidence  against  himself ;  that  he  had  the  right  to  be 
there  and  confront  his  accusers,  and  that  for  the  State  to  take  advantage 
of  his  presence  to  have  him  pointed  out  and  identified  placed  him  in 
the  dilemma  of  either  abandoning  his  constitutional  right  to  be  present, 
or  of  affording  the  means  of  his  conviction  by  its  exercise.  The  court 
held  against  this  contention,  and  that  no  error  was  committed.  Sup- 
pose in  that  case  the  court  had  placed  the  prisoner  where  he  would  have 
been  conspicuously  in  view  of  the  court,  the  jury,  and  the  witnesses,  and 
the  prosecutrix  had  then  identified  him,  would  his  constitutional  right 
have  been  invaded  ?  And  if  he  had  been  compelled  to  stand  up  would 
he  have  been  compelled,  within  the  meaning  of  the  Constitution,  to  give 
evidence  against  himself?  We  think  not.  We  are,  therefore,  of  opin- 
ion that  no  error  was  committed  in  the  case  in  compelling  the  defendant 
to  stand  up  for  identification.*' 


Beach  v.  UNriED  States,  46  Fed.  Rep.  754  (C.  C.  N.  D.  Cal.,  1890). 
On  writ  of  error  from  District  Court.  S.  M,  Buck  and  A\  P.  Yan 
Duzer^  for  plaintiff  in  error.  John  T.  Carey,  for  the  United  States.  Be- 
fore Field,  Justice,  and  Sawyer,  Circuit  Judge.  Field,  J.  We  are  clear 
that  the  court  below  erred  in  allowing  the  district  attomey  to  ai^ue 
to  the  jur}*  that  the  refusal  of  Marks  to  answer  certain  questions  on 
the  ground  that  his  answers  might  criminate  himself,  was  a  circum- 
stance to  be  considered  by  them  in  making  up  their  verdict;  that 
they  had  a  right  to  consider  whether  it  wa^not  his  real  object  to  pro- 
tect the  defendant,  and  not  himself;  and  that,  ^^  if  he  was  thus  particu- 
lar to  protect  the  defendant,"  it  must  have  been  from  a  knowledge  that 
his  answers  might  criminate,  not  himself,  but  the  defendant.  It  was 
also  error  in  the  court,  while  stating  generally  to  the  jury  that  the  re* 
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fusal  of  Marks  to  answer  conld  not  be  considered  as  evidence  against 
the  defendant,  to  accompany  the  statement  with  the  charge  that  it  was 
a  fact  in  the  case  fh)m  which  the  district  attorney  had  a  right  to  argue 
that  the  refusal  was  not  to  save  himself,  but  to  save  the  defendant ; 
that  he  had  a  right  to  argue  from  the  character  of  the  questions  put,  and 
the  persistent  refusals  of  the  witness  to  answer  any  of  them,  and  from 
the  fact  that  it  was  not  apparent  to  any  one  how  the  answers  to  the 
questions,  or  to  some  of  them,  could  criminate  him,  '^  that  his  real  ob- 
ject was  to  protect  Mr.  Beach,  and  not  himself;  and  that,  when  he  was 
so  particular  to  protect  Mr.  Beach,  it  must  have  been  from  the  knowl- 
edge that  his  answers  might  criminate  him  ; "  that  this  was  a  question 
of  inference  and  argument ;  and  that  the  inference  to  be  drawn  from  it, 
and  how  important  it  was  in  determining  the  main  issue  in  the  case,  was 
for  the  Jury  to  decide.  The  refusal  of  the  witness  to  answer  the  ques- 
tions, if  he  thought  his  answers  would  criminate  himself,  was  his  con- 
stitutional right,  which  the  defendant  could  not  control,  and  no  inference 
should  have  been  permitted  to  be  drawn  against  the  defendant  because 
of  the  assertions  by  the  witness  of  this  right  to  protect  himself.  Marks 
was  called  by  the  government.  If  he  had  testified,  his  testimon}'  might 
have  been  in  favor  of  the  defendant,  though  criminating  himself.  It 
might  have  entirely  exonerated  the  defendant  To  infer  that  the  very 
opposite  would  have  been  or  might  have  been  the  effect  of  his  testimony 
had  it  been  given,  was  nnwarranted.  The  intimation  even  that  any 
such  inference  was  Justifiable,  as  plainly  is  to  be  drawn  from  the  charge 
of  the  couit,  and  its  permission  to  allow  the  district  attorney  to  argue 
to  that  effect  to  the  Jury,  was  calculated  to  work  injustice  to  the  defend- 
ant, and  to  lead  the  jury  to  yield  to  suggestions  and  suppositions  rather 
than  to  the  actual  evidence  in  the  case.  It  would,  indeed,  be  strange 
doctrine  that  any  one  could  be  found  guilty,  or  even  that  his  guilt  could 
be  seriously  debated,  because  another  party,  called  as  a  witness,  who 
had  no  relations  and  was  not  a  conspirator  with  him,  or  charged  in  the 
same  indictment,  had  refused  to  testify-  in  order  to  protect  himself. 
There  is  neither  reason  nor  authority  for  any  such  doctrine.  For  these 
erroi*s  the  Judgment  must  be  reveraed,  and  the  cause  remanded  for  a 
new  trial,* 


REGINA  V.   KINGLAKE. 
Queen's  Bekch.    1870. 
[Reported  11  Cox  C.  G.  499.] 

This  was  an  application  for  a  rule  at  the  instance  of  the  defendants 
calling  upon  the  Attorne3'-General  to  show  cause  why  a  new  trial  siiould 

1  And  so  State  v.  Harper,  83  Oreg.  624 ;  and  where  a  party  claims  his  privilege 
when  his  solicitor  is  on  the  stand,  Wentworth  v,  Lloyd,  10  H.  L.  C.  589.  In  this 
case  the  solicitor  was  in  fact  put  on  by  the  adversary  of  the  client,  although  the  fact  is 
not  remarked  upon  in  the  case  as  reported  in  the  House  of  Lords ;  see  82  Beav.  pp.  473- 
474.  —  £d. 
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not  be  bad  tberein,  and  wbj  a  verdict  aboald  not  be  entered  for  the 
defendant  upon  the  second  and  third  counts  of  the  information. 

The  facts  were  as  follows :  The  Attome^'-General  had  filed  an  infor- 
mation against  Dr.  Hamilton  Einglake-  and  Mr.  Heniy  Lovibond  for 
certain  misdemeanors  connected  with  the  last  parliamentary  election  for 
the  boroQgh  of  Bridgewater. 

The  information  contained  four  counts, — Ist,  for  bribery;  2d,  font 
conspiracy  to  bribe;  3d,  for  a  conspiracy  corruptly  to  expend  £500 
in  bribery;  4th,  for  a  conspiracy  to  advance  £500  for  the  purposes  of 
corruption. 

As  far  as  regarded  Mr.  Lovibond,  the  Attorney-General  had  in  conse- 
quence of  the  expression  of  the  opinion  of  the  C!onrt  of  Queen's  Bench 
in  Jieg.  v.  Price  and  others^  Ex  parte  XfOvibond^  22  L.  T.  Rep.  h.  s. 
12,  abstained  from  further  proceeding  against  him,  and  the  information 
stood  for  trial  against  Dr.  Kinglake  alone. 

At  the  trial  at  the  last  assizes  at  Taunton,  before  Hannen,  J.,  the 
Crown  called  Mr.  Lovibond  as  a  witness ;  but  upon  being  sworn  he  de- 
clined to  give  evidence,  on  the  ground  that  his  name  was  still  included 
in  the  information ;  and  that  two  actions  were  pending  against  him  for 
penalties  for  bribery  at  the  said  election.  Upon  this  it  was  announced 
b}'  the  Solicitor-General  that  a  noUe  prosequi  had  been  entered  as  to  Mr. 
Lovibond,  and  a  free  pardon  was  at  the  same  time  handed  to  him.  He 
still  declined  to  give  evidence,  alleging  that  a  pardon  would  be  no  pro- 
tection to  him  against  the  actions.  The  question  having  been  argued, 
and  the  14  &  15  Vict.  c.  99,  s.  8;  17  &  18  Vict  c.  102,  ss.  3,  14,  35 ; 
and  the  26  <&  27  Vict.  c.  29,  ss.  5  and  7,  referred  to,  the  learned  judge 
held  that  Mr.  Lovibond  was  compellable  to  give  evidence,  and  he  gave 
his  evidence  accordingly,  without  which,  as  was  admitted,  no  case  could 
have  been  made  out  against  Dr.  Einglake.  The  Jury  returned  a  gen- 
eral verdict  of  *'  guilt}*." 

Sir  «7.  Karslake,  Q.  C.  {Charles  and  JTl  Einglake  with  him),  now 
moved  for  a  new  trial. 

CocKBUBK,  C.  J.  I  am  of  opinion  that  there  should  be  no  rule  in 
this  case.  An  objection  is  taken  by  Sir  John  JSTarslake  that  Mr.  Lovi- 
bond, whose  evidence  was  essential  to  this  conviction,  was,  under  the 
circumstances,  not  bound  to  give  evidence,  but  that,  having  been  com- 
pelled to  do  so,  his  evidence  was  improperly  received.  Now,  in  the 
first  place,  I  am  not  satisfied  that  he  had  any  such  privilege  as  he 
claimed,  my  strong  opinion  being  that  none  such  existed,  and  that  he 
was  compellable  to  give  the  evidence  required  of  him.  It  is  admitted 
that  the  pardon  protected  him  against  any  criminal  proceeding ;  but  it 
is  said  that  it  affords  him  no  protection  against  actions  for  penalties, 
and  that  there  are  actions  now  pending  against  him.  I  entertain  very 
great  doubt  whether  the  privilege  of  a  witness  extends  to  not  answering 
questions  which  may  be  used  against  him,  not  in  a  criminal  proceeding* 
but  in  an  action  for  penalties.  But  it  is  not  necessary  for  me  to  rest 
my  Judgment  upon  that  ground,  for  I  desire  to  place  it  upon  a  wider 
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basis.  I  am  of  opinion  that  Mr.  Lovibond  was  the  only  party  who 
could  take  any  exception  to  his  answering ;  and  that  the  privilege  of 
refusing  to  be  examined  cannot  be  taken  advantage  of  by  any  other 
party.  By  refusing  to  be  exaipined,  the  witness  may  have  exposed 
himself  to  imprisonment  for  contempt,  or  to  a  fine.  But  that  merely 
concerns  the  witness  himself.  If  he  chooses  to  give  his  evidence  volun- 
tarily it  would  be  perfectly  good  evidence,  and  it  would  not  be  illegal 
evidence  in  any  sense  whatever,  and  there  could  be  no  cause  of  com- 
plaint If  so,  what  difference  does  it  make  that  he  has  given  his  evi- 
dence in  consequence  of  some  coercion  which  has  been  put  upon  him? 
I  can  see  no  reason  for  saying  that  when  the  witness  is  compelled  to 
answer,  although  he  might  have  objected,  that  is  a  ground  of  objection 
on  the  part  o/ either  of  the  litigants. 

Blackbdbn,  J.,  after  referring  to  the  section  of  the  statute  and  ex- 
pressing an  opinion  that  the  witness  was  bound  to  give  evidence,  said : 
But  assuming  that  my  brother  Hannen  was  wrong,  and  that  some  in- 
justice was  done  to  Mr.  Lovibond,  there  was  no  injustice  done  to  the 
defendant.  The  privilege  is  that  of  the  witness,  and  if  he  waives  it,  it 
is  his  own  affair.  But  if,  instead  of  giving  his  evidence  voluntaril}*,  he 
gives  it  under  compulsion,  what  is  the  difference?  The  party  in  the 
suit  is  not  injured.  The  onl}*  case  cited  upon  this  point  is  Doe  d.  JEarl 
of  Egremont  v.  DaJtCy  8  Q.  B.  609.  But  granting  that  a  wrong  was  done 
to  the  witness,  it  is  a  ground  of  complaint  for  him  and  no  one  else. 

Mellob,  J.  I  am  entirely  of  the  same  opinion  upon  the  last  ground. 
It  is  clear  that  if  Mr.  Lovibond  had  made  no  objection  his  evidence 
would  have  been  receivable,  and  it  realij'  can  make  no  difference  that 
he  objected  and  was  compelled  to  ^ve  his  evidence. 

Hannen,  J.,  concurred.  Rule  refused} 

1  And  8o  Maraton  v.  Downes,  1  A.  &  IS.  81 ;  Cloyet  v,  Thayer,  8  Hill,  664 ;  Clark 
V.  Beese,  85  Cal.  89;  State  v,  Foster,  28  If.  H.  848 ;  Samuel  v.  People,  164  111.  879 
(1897).  See  State  v,  Butler,  47  So.  Ca.  26 ;  «m^  People  v.  Brown,  72  N.  T.  671, 
where  the  party  himself  is  the  witness. 

Compare  Com.  p.  Kimball,  24  Pick.  p.  869,  per  Shaw,  C.  J. :  "It  was  also  con- 
tended on  the  part  of  the  goTemment,  that  whether  the  objection  was  rightly  or 
wrongly  overruled,  it  affected  the  rights  of  the  witnesses  only,  and  the  defendant  could 
take  no  advantsge  of  it.  But  we  think  it  would  be  difficult  to  maintain  this  position. 
If  the  evidence  was  incompetent  and  the  objections  seasonably  taken  by  the  proper 
party  and  by  law  ought  to  have  been  sustained,  it  could  not  be  held  that  the  venlict 
was  supported  by  legal  evidence.  But  we  are  of  opinion,  that  the  objection  was  prop- 
erly overruled,  and  that  the  answer  to  the  question  had  no  tendency  to  chai^  the  wit- 
ness with  a  crime,  or  to  constitute  a  link  in  a  chain  of  evidence  tending  to  that  result'* 
With  this  are  Com.  v,  Shaw,  4  Cush.  694,  and  State  v.  Hopkins,  23  Wis.  p.  319  ;  and 
so,  per  Coleridge,  J.,  and  Lord  Denman,  C.  J.,  in  Doe  d.  Egremont  v.  Date,  8  Q.  B. 
pp.  611,  616. 

Perkins  v.  North  End  Bank,  17  Wash.  100,  108  (1897),  per  Reavis,  J.,  for  the 
court:  "The  question  propounded  to  the  witness,  on  its  face,  could  not  be  answered 
affirmatively  without  the  crimination  of  the  witness.  The  court  could  plainly  see  this. 
It  was  the  duty  of  the  court  to  here  caution  the  witness  that  he  might  avail  himself  of 
bis  privilege  and  not  answer.    It  was  the  duty  of  counsel  present  to  suggest  to  the 
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WILSON  V.  RASTALL. 
Ang's  Bench.    1792. 

[Reported  4  T.  R,  753.*] 

This  action  was  brought  to  recover  penalties  upon  the  Bribeiy  Act, 
for  bribing  voters.  •  •  •  The  Jury  .  •  .  found  a  verdict  for  the  defend- 
ant. And  a  rule  nisi  was  granted  to  show  cause  whj*  there  should  not 
be  a  new  trial  on  the  ground  of  mistake  in  the  judge  in  considering 
that  B.  Handley  was  bound  by  his  character  of  attorney  to  withhold  the 
letters  required  to  be  produced  in  evidence.  •  . 

Erskine^  DayreU,  D.  P.  Coke^  Lane^  and  Clarke^  showed  cause 
against  the  rule.    Mingay,  Oarrou),  and  Brought  contra. 

Lord  Kenyon,  G.  J.  .  .  .  The  evidence  of  B.  Handley  was  rejected 
on  account  of  a  confidence  supposed  to  have  been  reposed  in  him  by 
the  defendant ;  for  the  witness  said  the  letters  were  delivered  to  him  in 
consequence  of  the  defendant's  consulting  him  professionally.  There- 
fore he  was  not  permitted  to  give  evidence,  because  it  was  thought  that 
the  privilege  of  his  client  prevented  him.  But  in  order  to  see  whether 
or  not  he  were  privileged,  it  is  necessary  to  inquire  whether  he  was  in 
the  situation  which  he  assumed  to  himself.  Was  B.  Handley  in  a  situ- 
ation over  whose  conduct  his  client  had  an  interest?  It  expressly  ap- 
pears from  his  own  evidence  that  he  was  not^  nor  could  be  emploj'ed 
as  an  attorne}*.  And  I  have  always  understood  that  the  privilege  of  a 
client  only  extends  to  the  case  of  the  attorney  for  him ;  though  whether 
or  not  it  ought  to  be  extended  farther  I  am  happy  to  think  may  be  in- 
quired into  in  this  cause ;  for  it  is  a  matter  of  satisfaction  to  us  that 
ever}*  step  which  we  take  may  be  reviewed  in  another  court,  if  the  de- 
fendant choose  to  tender  a  bill  of  exceptions ;  and  therefore  our  opin- 
ion will  not  conclude  the  defendant.  But  in  order  to  show  that  th^ 
privilege  extends  beyond  the  case  of  an  attorney  and  client,  a  hard  case 
has  been  pressed  upon  our  feelings,  of  confidence  reposed  in  a  friend. 
But  if  a  friend  could  not  reveal  what  was  imparted  to  him  in  confidence, 
what  is  to  become  of  many  cases,  even  affecting  life,  e.  ^.,  Doctor  Ba^ 
cliff's  Case,  9  St.  Tr.  582.  And  if  the  privilege  now  claimed  extended 
to  all  cases  and  persons,  Lord  W.  Kussell  died  by  the  hands  of  an 
assassin,  and  not  by  the  hands  of  the  law ;  for  his  friend.  Lord  Howard, 
d  St.  Tr.  715,  was  permitted  to  give  evidence  of  confidential  conversa- 

court  such  caution."  But  compare  Com.  v,  Shaw,  4  Cush.  594 ;  McCooe  v.  Dighton 
Ry.,  178  Mass.  117,  119. 

In  Butler  v,  Fayerweather,  68  U.  S.  App.  120  (1899),  the  court  (Wallace,  Girc 
Judge),  relieved  a  witness,  not  party  to  the  suit,  who  had  wrongly  been  committed 
for  contempt  in  not  answering,  as  regards  a  matter  of  privilege,  by  a  writ  of  error  to  the 
order  of  commitment,  independently  of  the  cause  in  which  the  order  was  issued. 

In  Miskimins  o.  Shaver,  58  Pac  Rep.  411  (Wyoming,  1S99),  after  a  valuable  diaou* 
sion,  relief  was  given  in  a  similar  case,  on  fiabeas  corpus,  —  £]>• 

1  A  part  of  the  case  is  omitted. 
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tions  between  them ;  all  good  men,  indeed,  thought  that  he  should  have 
gone  almost  all  lengths  rather  than  have  betrayed  that  confidence ;  but 
still  if  the  privilege  had  extended  to  such  a  case  it  was  the  business  of 
the  court  to  interfere  and  prevent  the  evidence  being  given.^  I  there- 
fore think  that  tiiis  privilege  is  only  allowed  in  the  case  of  attornej*  and 
client  And  it  appears  to  me  that  B.  Handley  was  not  permitted  to 
produce  these  letters  on  a  supposition  that  the  privilege  of  his  client 
prevented  him.  But  one  ground  which  has  been  urged  against  our 
granting  a  new  trial  on  account  of  the  non-production  of  these  letters 
is,  that  before  the  next  trial  they  may  be  burned ;  but  in  The  Attomey- 
Oeneral  v.  Z/e  Merchant  it  was  determined  that  parol  evidence  might 
be  given  of  letters  which  were  not  produced ;  and  that,  too,  was  the 
case  of  a  penal  action. 

BuLLEB,  J.  This  doctrine  of  privilege  was  fully  discussed  in  a  case 
before  Lord  Hardwicke.  The  privilege  is  confined  to  the  cases  of 
counsel,  solicitor,  and  attorney ;  but  in  order  to  raise  the  privilege,  it 
must  be  proved  that  the  information  which  the  adverse  party  wishes  to 
learn  was  communicated  to  the  witness  in  one  of  those  characters ;  for 
if  he  be  employed  merely^  as  a  steward  he  may  be  examined.  It  is, 
indeed,  hard  in  many  cases  to  compel  a  friend  to  disclose  a  confidential 
conversation,  and  I  should  be  glad  if  by  law  such  evidence  could  be 
excluded.  It  is  a  subject  of  just  indignation  where  persons  are  anxious 
to  reveal  what  has  been  communicated  to  them  in  a  confidential  man- 
ner; and  in  the  case  mentioned,  where  Reynolds,  who  had  formerly 
been  the  attorney  of  Mr.  Petrie,  but  who  was  dismissed  before  the  trial 
of  the  cause,  wished  to  give  evidence  of  what  he  knew  relative  to  the 
subject  while  he  was  concerned  as  the  attorney,  I  strongly  animadverted 
on  his  conduct,  and  would  not  suffer  him  to  be  examined ;  he  had  ac- 
quired his  information  during  the  time  he  acted  as  attornc}',  and  I 
thought  that  the  privilege  of  not  being  examined  to  such  points  was 
the  privilege  of  the  party  and  not  of  the  attorney,  and  that  that  privi- 
lege never  ceased  at  any  period  of  time.  In  such  a  case  it  is  not  suflS* 
cient  to  say  that  the  cause  is  at  an  end,  the  mouth  of  such  a  person  is 
shut  forever.  I  take  the  distinction  to  be  now  well  settled  that  the 
privilege  extends  to  those  three  enumerated  cases  at  all  times,  but  that 
it  is  confined  to  these  cases  only.  There  are  cases  to  which  it  is  much 
to  be  lamented  that  the  law  of  privilege  is  not  extended  ;  those  in  which 
medical  persons  are  obliged  to  disclose  the  information  which  they  ac- 
quire by  attending  in  their  professional  characters.  This  point  was 
veiy  much  considered  in  The  Duchess  of  Eingston*s  Case,  11  St.  Tr. 
243  (see  also  the  examination  of  LordBarrington,  pp.  246,  247),  where 
Sir  C.  Hawkins,  who  had  attended  the  Duchess  as  a  medical  per- 
son, made  the  objection  himself,  but  was  overruled  and  compelled  to 
give  evidence  against  the  prisoner.'    The  question,  therefore,  hero  is, 

1  And  so  Owens  v.  Frank,  53  Pac.  Rep.  282.  —Ed. 

<  And  so  R.  V.  Gibbons,  1  C.  &  P.  97.  As  to  the  clergy,  see  R.  o.  Haj,  2  F.  &  F.  4 ; 
Best,  £7.  s.  588  et  teq. ;  Stephen,  Dig.  Er.  art.  117,  and  note  xliv.  As  to  interpi*eterflb 
■ee  Da  Barr^  v.  Livette,  Peake,  77.  —  Ed. 
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whether  B.  Handley  were  privileged  with  respect  to  any  person.  Aa 
to  W.  Handley,  he  certainly  was  not;  for  he  said  that  the  witness 
neither  was  or  could  be  his  attorney,  because  he  was  at  Uiat  time  act- 
ing as  under-sheriff.  Neither  was  he  privileged  as  to  this  defendant 
for  the  same  reason ;  and  though  it  was  said  that  the  defendant  (by  W. 
Handley)  consulted  him  in  his  profession  as  a  confidential  person,  the 
meaning  of  that  was,  that  as  B.  Handley  was  more  conversant  with 
business  of  this  kind  than  those  who  were  not  of  his  profession,  W. 
Handley  consulted  him,  but  did  not  employ  him  as  an  attorney.  Bat 
it  was  contended  on  the  part  of  the  plaintiff  that,  supposing  the  witness 
were  privileged  in  any  action  in  which  W.  Handley  was  a  party,  the 
privilege  did  not  extend  to  this  action  against  BastalL  But  to  that  I 
cannot  accede ;  for  if  he  were  privileged  so  as  not  to  be  examined  to 
particular  points  in  any  action  against  W.  Handle}*,  he  could  not  prove 
the  same  facts  in  an  action  against  anj'  other  person.  For  the  nature  of 
this  kind  of  privilege  is,  that  the  attorney  shall  not  be  permitted  to  dis- 
close in  any  action  that  which  has  been  confidentially  communicated  to 
him  as  an  attorney.  However,  as  B.  Handley  was  neither  the  attorney 
of  W.  Handley  or  of  the  defendant,  I  am  of  opinion  that  he  was  im* 
properly  prevented  from  producing  the  letters  in  question.  .  .  . 

Hide  absoluU. 
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Wrft  of  entry,  wherein  the  demandant  counts  upon  her  own  seisin 
witliin  thirty  years  and  a  disseisin  by  the  tenants. 

The  cause  was  tried  before  Shaw,  C.  J.  B}*  his  report  it  appeared 
that  the  demandant  claimed  under  a  deed  from  her  brother  Nehemiah 
Foster,  dated  August  30,  1827,  in  common  form,  with  warranty,  for 
the  consideration  of  $854.68.  The  grantor  was  In  failing  circumstances 
at  that  time.  If  this  deed  was  valid,  the  demandant  was  entitled  to 
recover.  .  .  . 

The  tenants  offered  the  testimony  of  John  P.  Robinson,  an  attorney 
and  counsellor  of  this  court  He  stated  that  he  knew  nothing  in  regai^ 
to  this  conveyance,  except  what  the  grantor  communicated  to  him  in  a 
conversation  and  consultation  held  with  him  in  relation  to  making  tliis 
conveyance.  It  was  objected  that  this  was  a  privileged  communication, 
made  to  him  as  a  professional  man  in  relation  to  a  conve3'ance,  and 
that  he  could  not  be  called  upon  to  disclose  it  to  the  injury  of  any  one 
claiming  under  such  conveyance.  ...  It  was  ruled  by  the  judge,  that 
the  communications  made  by  Foster  were  privileged,  under  the  rule 
which  prohibits  a  legal  adviser  from  disclosing  facts  communicated  tc 

1  A  part  of  the  case  is  omitted. 
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him  by  his  client,  id  the  oourae  of  professional  conversation ;  and  the 
testimony  of  Mr.  Robinson  to  these  facts  was  rejected.  .  •  . 

A  verdict  being  returned  for  the  demandant,  the  tenants  moved  to  set 
It  aside,  on  the  ground  that  the  foregoing  decisions  were  incorrect. 

Hoar  and  Buttrickf  for  the  tenants.    Jarois  and  T.  FvUer^  contra. 

Shaw,  G.  J.,  afterwards  drew  up  the  opinion  of  the  court.  .  .  . 

In  respect  to  the  next  exception,  the  oonrt  are  of  opinion  that  the 
testimony  of  Mr.  Robinson  was  rightly  rejected.  Mr.  Robinson  very 
properly  submitted  it  to  the  court  to  determine,  upon  the  facts  disclosed, 
whether  he  should  answer  or  not,  having  no  wish  either  to  volunteer  or 
to  withhold  his  testimony.  The  rule  in  such  case  is,  that  the  privilege 
of  confidence  is  the  privilege  of  the  client,  and  not  of  the  attomej-,  and, 
therefore,  whether  the  facts  shall  be  disclosed  or  not  must  depend  upon 
the  just  application  of  the  rule  of  law,  and  not  upon  the  will  of  the 
witness. 

Mr.  Robinson  states  that  he  has  no  knowledge  of  the  subject,  except 
what  he  derived  ftrom  the  communications  of  Nehemiah  Foster,  the 
grantor ;  that  be  was  in  fact  an  attomey-at-law,  admitted  and  sworn ; 
that  he  announced  himself  to  Foster  as  such,  before  the  conversation 
commenced ;  and  that  he  was  consulted  in  that  capacity,  and  gave  his 
advice  m  that  capacity.  That  no  fee  was  paid,  is  immaterial ;  the  legal 
obligation  to  pay  a  quantum  meruit  being  in  this  respect  as  effectual  a 
retainer  as  an  actual  payment.^  Although  the  general  rule,  that  matters 
communicated  by  a  client  to  his  attorney,  in  professional  confidence,  the 
attorney  shall  not  be  at  any  time  afterwards  called  upon  or  permitted  to 
disclose  in  testimony,  is  very  well  established,  still  there  is  some  differ- 
ence of  opinion  as  to  its  precise  limits. 

Some  points  seem  clearly  settled  by  the  cases.  It  is  confined  strictly 
to  communications  to  members  of  the  legal  profession,  as  barristers  and 
counsellors,  attorneys  and  solicitors,  Wilson  v.  Hastall,  4  T.  R.  759 ; 
and  those  whose  intervention  is  necessary  to  secure  and  facilitate  the 
communication  between  attorney  and  client,  as  interpreters,  Bu  Barre 
V.  Livette,  Peake's  Rep.  78 ;  agents,  Perkins  v.  Hawkshav)^  2  Stark. 
Rep.  239  ;  and  attorney's  clerks,  Taylor  v.  Foeter^  2  Carr.  &  P.  195.* 

It  seems  also  well  established,  that  the  matter  thus  disclosed  In  pro- 
fessional confidence  cannot  be  disclosed  at  any  future  time,  nor  can  it 
be  given  in  evidence  in  another  suit,  although  the  client,  from  whom 
the  communication  came,  is  no  party  and  has  no  interest  in  it.  Rex  v. 
Withers,  2  Gampb.  578. 

And  it  is  the  well-known  modification  of  the  rule,  that  the  privilege 
of  confidence  is  that  of  the  client  and  not  of  the  attorney,  and  therefore 
the  latter  shall  not  be  permitted  to  disclose  it  by  his  testimony,  if  ever 
so  much  inclined  to  do  so,  nnless  released  ft*om  the  obligation  bj'  the 
client.    Bull.  N.  P.  284 ;  Petri^s  Case,  cited  4  T.  R  759. 

But  the  point  alluded  to»  about  which  some  difference  of  opinion  has 

1  Baron  v,  Fiiabift,  80  N.  Y.  894.  —Ed. 

*  State  V.  Brown,  2  Marrel  (Del.)  860,  807.  —  En. 
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existed,  is  this ;  whether  the  snbject-matter  to  which  the  privUege  of 
confidential  oommonicatioD  extends,  is  confined  to  those  communica- 
tions, which  are  made  to  counsel  and  attorneys,  in  relation  to  the  prose- 
cution  or  defence  of  a  suit  at  law,  existing  or  contemplated ;  or  whether 
it  embraces  other  cases,  when  a  person  has  occasion  to  avail  himself  of 
the  superior  knowledge  and  skill  of  a  professional  man,  Id  understand- 
ing bis  legal  rights,  and  when  in  order  to  obtain  that  information  he  is 
under  the  necessity  of  stating  facts  which  he  has  a  right  to  keep  in  strict 
secrecy. 

I  am  not  aware  that  any  of  the  earlier  cases  have  turned  upon  this 
distinction,  or  that  the  point  has  been  directly  made  till  recently. 

In  the  text  writers,  the  rule  is  laid  down  in  terms  broad  enough  to 
include  other  occasions  when  parties  have  need  of  the  aid  of  a  profes- 
sional adviser,  and  one  is  applied  to  in  that  character  and  for  that 
purpose.  Bac.  Abr.  Mndence^  A  3.  ^'  It  seems  agreed  that  counsel- 
lors, attorneys,  or  solicitors  are  not  obliged  to  give  evidence,  or  to 
discover  such  mattera  as  come  to  their  knowledge  in  tlie  way  of  their 
profession ;  for  by  the  duties  of  their  oflSces,  they  are  obliged  to  conceal 
their  client's  secrets,  and  everything  they  are  entrusted  with  is  mb 
sigiUo  confessoris;  for,"  eta 

Phillippe  on  Evidence  (6th  ed.),  131.  '^Confidential  communications 
between  attorney  and  client  are  not  to  be  revealed  at  any  period  of  time, 
—  not  in  an  action  between  third  persons, —  nor  after  the  proceeding, 
to  which  they  referred,  is  at  an  end,  —  nor  after  the  dismissal  of  the  at- 
torney. The  privilege  of  not  being  examined  to  such  points,  as  have 
been  communicated  to  the  attorney  while  engaged  in  his  professional 
capacity,  is  the  privilege  of  the  client,  not  of  the  attorney,  and  it  never 
ceases.  '  It  is  not  sufiScient  to  say,  the  cause  is  at  an  end,  the  mouth 
of  such  a  person  is  shut  forever.'  Buller,  J.,  4  T.  K.  759.  If  the  party 
waive  his  privilege,  the  witness  may  of  course  be  examined." 

I  will  briefly  allude  to  the  cases  in  which  contrarj'  doctrines  upon  this 
point  have  been  held.  .  .  . 

These  cases  are  certainly  of  great  weight  in  point  of  authority,  and 
although  they  are  decisions  at  Nisi  Prius,  would  be  deserving  of  much 
consideration,  and  if  they  stood  alone,  would  seem  almost  decisive.  But 
it  is  obvious  that  they  are  directly  opposed  to  the  Nisi  Prius  decisions 
of  Lord  Kenyon,  and  to  the  case  of  Oromack  v.  Hedtheote^  which  was 
decided  by  the  Common  Pleas,  upon  argument.  The  Nisi  Prius  case 
of  Wadstoarth  v.  Mamehaw  was  alluded  to,  not  having  then  been  re- 
ported, and  Dallas,  C.  J.,  says :  *'  One  is  staggered  at  first  on  being  told 
that  there  are  decided  cases  which  seem  at  variance  with  first  principles 
the  most  clearly  established,  eta,  and  I  know  of  no  such  distinction  as 
that  arising  from  the  attorney  being  emplo3*ed  or  not  employed  in  the 
cause.  A  client  goes  to  give  instructions  touching  a  deed,  and  the  com- 
munication must  be  deemed  confidential,  as  between  attorney  and  client, 
though  the  attorney  refUsed  the  employment."  And  Richardson,  J., 
says:  <' Suppose  the  case  of  an  attorney  consulted  on  the  title  to  an 
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estate,  where  there  was  a  defect  in  the  title,  can  it  be  contended  that 
he  would  ever  be  at  liberty  to  divulge  the  flaw?  I  never  heard  of  the 
rule  being  confined  to  attomej's  emploj'ed  in  the  cause/' 

BramweU  y.  LucaSy  4  Dowl  &  Ryl.  867 ;  s.  o.  2  Barn.  &  Cressw. 
745.  A  communication  made  by  a  client  to  his  attorney,  to  obtain  in- 
formation as  to  a  matter  of  fact  and  not  for  the  purpose  of  asking  his 
legal  advice,  is  not  privileged.  A  trader,  at  the  suggestion  of  his  attor- 
ney, having  called  a  meeting  of  creditors,  inqnire<l  of  bis  attorney, 
whether  he  could  safely  attend  a  meeting  of  the  creditors,  and  the  attor- 
ney advised  him  to  stay  at  his  office,  till  he  (the  attorney)  could  ascer- 
tain whether  the  creditors  would  give  him  a  safe  conduct,  and  he  did 
stay  there  several  hours  to  avoid  arrest  The  object  was  to  show  this 
fact  as  an  act  of  bankruptcy,  and  the  qnestion  was  wliether  this  was  a 
privileged  communication.  It  was  decided  that  it  was  not,  expressly 
upon  the  ground  that  the  object  of  the  question  was  to  get  information 
as  to  a  matter  of  fact,  whether  any  arrangement  had  been  made  to  pro- 
tect the  client,  and  not  for  the  purpose  of  obtaining  the  legal  advice  or 
opinion  of  his  attorney.  This  cerlainl}*  implies,  that  if  the  communica- 
tion had  been  made  witli  a  view  to'  obtain  legal  advice  as  to  his  rights, 
though  it  had  no  relation  to  prosecuting  or  defending  a  cause,  it  would 
have  been  privileged. 

And  Abbott,  C.  J.,  said :  '^  Whether  the  privilege  extends  to  all  confi- 
dential communications  between  attorney  and  client  or  not,  there  is  no 
doubt  that  it  is  confined  to  communications  to  the  attorney,  in  his  char- 
acter of  attonie}'.  A  qnestion  for  legal  advice  may  come  within  the 
description  of  a  confidential  communication,  because  it  is  part  of  the 
attorney's  dut}*  to  give  legal  advice ;  but  a  question  for  information  as 
to  a  matter  of  fact,  etc.,  where  the  character  or  office  of  an  attorney  has 
not  been  called  into  action,  has  never  been  held  within  the  protection, 
and  is  not  within  the  principle  upon  which  the  privilege  is  founded." 

Parkhurst  v.  ZfOwten,  2  Swanston,  216,  before  Lord  Chancellor 
Eldon  in  1819.  It  was  a  case  involving  inquiries  respecting  the  sale  of 
an  advowson  charged  to  have  been  simoniaoal,  and  of  course  subjecting 
the  parties  to  penalties.  The  defendant  had  declined  answering  certain 
questions,  on  the  ground  that  it  would  implicate  himself,  by  involving 
him  in  the  crime  of  simony.  Godfrey,  an  attorney,  was  called  to  an- 
s^rer  interrogatories  as  a  witness,  and  objected,  as  having  been  profes- 
sionally concerned  in  the  transactions,  which  the  bill  characterized  as 
an  offence.  From  this  statement  I  understand  that  he  had  been  con- 
sulted as  to  the  legal  character  of  the  transactions,  not  that  he  had  been 
concerned  or  retained  in  any  suit  or  cause  pending  or  contemplated. 
The  Chancellor  sa3s:  ** Godfrey  stands  in  a  verj*  different  situation 
[from  the  party],  insisting,  not  that  the  disclosure  would  tend  to  crim- 
inate himself,  but  that  it  would  consist  of  matter,  of  which  he  could 
obtain  a  knowledge  onlj-  by  the  confidence  of  his  emploj'er.  The  privi- 
lege which  he  claims  is  the  privilege,  not  of  the  attorney,  but  of  the 
client,  and  is  founded  on  this  consideration,  that  there  would  be  no 

73 


1154  FOSTER  V.  HALL.  [CHAP.    ▼. 

safety  in  deaUng  with  mankind,  if  persons  employed  in  transactions 
were  compelled  to  state  that  which  they  have  learned  only  by  this 
species  of  confidence.  But  the  moment  confidence  oeasesi  privilege 
ceases,  and  the  attornej*  must  answer  as  any  other  witness."  And  the 
examination  was  so  shaped  as  to  protect  him  from  disclosing  what  he 
acquired  a  knowledge  of,  from  his  professional  employment,  and  require 
him  to  testify  as  to  all  other  matters. 

I  consider  this  case  as  carrying  with  it  the  authority  of  Lord  Eldon 
to  this  position,  that  an  attorney  is  precluded  from  disclosing  commu- 
nications made  in  the  course  of  a  professional  employment,  and  for  the 
purpose  of  giving  legal  advice,  although  such  employment  was  not  im- 
mediately connected  with  the  conduct  of  a  legal  proceeding. 

But  without  further  commenting  upon  the  authorities,  I  will  cite  a 
passage  from  the  6th  edition  of  that  excellent  work,  Fhillip|)8  on  Evi- 
dence, published  in  1824.  It  is  not  to  be  found  in  the  earlier  editions, 
and  probablj'  it  was  not  till  about  the  time  of  the  date  of  this  late 
edition  that  the  question  had  been  distinctly  raised  and  discussed. 
1  Phillipps,  134.  ^'  This  privilege  of  the  client  is  not  confined  to  those 
cases  only,  where  he  has  emploj'ed  the  attorney  in  a  suit  or  cause,  but 
extends  to  all  such  communications  as  are  made  by  him  to  the  attorney 
in  his  professional  character,  and  witli  reference  to  professional  busi- 
ness. If  an  attorney  were  to  be  consulted  on  the  title  to  an  estate,  he 
would  never  be  allowed  to  disclose  anj-  information  thus  communicated 
to  him,  to  the  prejudice  of  his  client.  2  Brod.  &  Bing.  6.  Or  if  an 
attorney  were  professionall}*  employed  to  make  a  draft  of  an  assign- 
ment of  goods,  which  however  he  declined  to  make,  he  would  not  be 
allowed  to  disclose  that  circumstance,  in  case  a  question  should  arise, 
whether  an  assignment,  subsequently  drawn  by  another  attornej',  was 
fraudulent.     Cromack  v.  HeathcotCy  2  Brod.  &  Bing.  4." 

On  the  whole  we  are  of  opinion,  that  although  this  rule  of  privilege, 
having  a  tendenc}'  to  prevent  the  full  disclosure  of  the  truth,  ought  to 
be  construed  strictly ;  yet  still,  whether  we  consider  the  principle  of 
public  policy  upon  which  the  rule  is  founded,  or  the  weight  of  authority 
by  which  its  extent  and  limits  are  fixed,  the  rule  is  not  strictly  confined 
to  communications  made  for  the  purpose  of  enabling  an  attorney  to 
conduct  a  cause  in  court,  but  does  extend  so  as  to  include  communica- 
tions made  by  one  to  his  legal  adviser,  whilst  engaged  and  employed  in 
that  character,  and  when  the  object  is  to  get  his  legal  advice  and  opin- 
ion .as  to  legal  rights  and  obligations,  although  the  pnrpose  be  to  cor- 
rect a  defect  of  title,  by  obtaining  a  release,  to  avoid  litigation  b}* 
compromise,  to  ascertain  what  acts  are  necessary  to  constitute  a  legal 
compliance  with  an  obligation,  and  thus  avoid  a  forfeiture  or  claim  for 
damages,  or  for  other  legal  and  proper  purposes,  not  connected  with  a 
suit  in  court. 

The  rule,  thus  qualified.  Is  still  open  to  many  well-defined  exceptions.^ 
The  person  consulted  must  be  of  the  profession  of  the  law,  and  it  is 

i  See  Appeal  of  Tamer,  44  Atl.  Rep.  810,  815  (Codd.  1899).  —Ed. 
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not  enough  that  the  party  making  the  communication  thinks  he  is. 
Fountain  v.  Toung^  6  £sp.  R.  113.  He  must  be  consulted  or  em- 
ployed in  the  particular  business  to  which  it  relates.  Wilson  y.  RastaUf 
4  T.  R.  753.  The  commonication  must  be  made  during  his  employ- 
ment, and  not  before  (Bull.  N.  P.  284),  nor  after.  Cobdeti  v.  Kendrick^ 
4  T.  R.  432.  So  the  privilege  does  not  extend  to  matters  not  commu- 
nicated by  his  client  as  confidential,  but  facts  known  of  his  own  knowl- 
edge, Lord  Say  <b  Seal's  Case,  10  Mod.  40 ;  nor  to  the  fact  of  the 
execution  of  a  deed,  especiallj'  if  attested  by  him,  Doe.  v.  Andrews^ 
Cowp.  846  ;  nor  to  the  handwriting  of  the  client,  though  the  knowledge 
of  it  has  been  acquired  in  consequence  of  the  employment,  Hurdr, 
Moring,  1  Carr.  &  P.  372 ;  nor  to  the  fact  of  his  client  having  sworn 
to  an  answer  in  chancer}*,  Doe  v.  Andrews^  Cowp.  846 ;  and  so  of 
other  collateral  facts,  not  confidentially  communicated.  With  these 
limitations,  we  think  that,  conformably  to  the  principle  upon  which  the 
rule  is  founded,  the  privilege  extends  to  communications  made  to  a 
legal  adviser,  duly  qualified  as  such,  employed  and  acting  in  that  ca- 
pacit}',  where  the  object  of  the  party  is  to  obtain  a  more  exact  and  com- 
plete knowledge  of  the  law,  affecting  his  rights,  obligations,  or  duties 
relative  to  the  subject-matter  to  which  such  communications  relate. 

As  Mr.  Robinson  knew  nothing  except  what  Nehemiah  Foster  com- 
municated to  him  as  an  attorney,  for  the  purpose  of  obtaining  legal 
advice,  we  think  that  his  testimony  was  riglitlj'  rejected.^  .  .  . 

[For  other  reasons]  New  trial  granted. 

1  And  80  Oreenough  v.  Gaskell,  1  M.  &  E.  98  (1838) ;  Minet  v.  Morgan,  L.  R. 
8  Ch.  861.  See  Barnes  v.  Harris,  7  Cash.  576;  Goddard  v.  Gardner,  28  Conn.  172. 
Where  the  client  seeks  advice  in  aid  of  a  criminal  or  illegal  undertaking,  there  is  no 
privilege.  Queen  v.  Cos,  14  Q.  B.  Dr  153  ;  Matthews  v,  Hoagland,  48  N.  J.  £q.  455 ; 
£eg.  V.  Bullivant,  82  L.  T.  Bep.  493  (1900) ;  State  v.  Smith,  99  Iowa,  26.  Compare 
Hartness  v.  Brown,  59  Pac.  Rep.  491  (Wash.  1899). 

In  Birmingham  R.  Co.  v.  Wildmar,  119  Ala.  547,  552  (1898),  the  court  (Brickell, 
C.  J.),  in  sustaining  the  rejection  of  certain  questions,  said:  "The  inquiries  .  .  . 
directly  called  for  a  disclosnre  by  a  client  of  confidential  cnmmanications  to  his  attor* 
ney.  While  a  party  who  offers  himself  as  a  witness  cannot  refuse  to  answer  pertinent 
questions  on  the  ground  that  he  had  communicated  to  his  attorney  the  matters  inquired 
about,  yet  he  cannot  be  compelled  to  state  whether  or  not  he  had  communicated  cer- 
tain facts  to  his  attorney,  or  given  him  certain  instructions."  See  Hunt  v,  Blackburn, 
128  U.  S.  464.  Murphy  v.  Waterhonse,  113  Cal.  467 :  The  pririlege  does  not  exist  if 
the  attorney  acts  for  both  parties,  or  if  both  parties  communicate  in  presence  of  the 
attorney  of  one.  See  People  v.  Buchanan,  146  N.  Y.  1,  25-26 ;  Morton  t;.  Smith, 
44  S.  W.  Rep.  688  (Tex.  Civ.  App.  1898).  It  does  not  cover  communications  between 
the  party  and  witnesses  ;  with  a  possible  discrimination  suggested  as  to  experts,  in  some 
cases  where  they  are  to  be  regarded  as  "  scientific  counsel."  —  Ed. 
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THE  STATE  v.  WHITE. 
Supreme  Court  or  Kansas.    1877. 

[Reported  19  KanM.  445.^] 

Appeal  from  Wilson  District  Court. 

Id  formation  for  bigam}'.  The  information  charged  that  White,  be- 
ing a  married  man,  and  having  actual  knowledge  that  he  had  a  wife* 
to  wit,  one  Ella  White,  then  being  and  living  in  the  State  of  New 
York,  fh>m  which  said  wife  he  had  never  been  divorced,  did,  at  the 
county  of  Wilson,  in  the  State  of  Kansas,  in  the  month  of  Febraary, 
1877,  unlawfully  many  and  take  to  wife  another  person,  to  wit,  one 
Miss  M.  F.  McG.|  etc.  White  was  found  guilty  at  the  May  Term, 
1877,  and  sentenced  to  imprisonment  in  the  penitentiary,  and  he  now 
brings  the  case  here  for  review. 

Chasej  Kirkpatrick^  and  Burge^  for  appellant. 

WiUard  Davisy  Attorney-General,  for  the  State. 

The  opinion  of  the  court  was  delivered  by 

HoKTON,  C.  J.  The  defendant  White  was  charged  on  information 
with  the  offence  of  bigamy.  The  first  jury  impanelled  to  try  the  cause 
could  not  agree,  and  were  discharged  without  finding  a  verdict ;  and 
another  jury,  before  which  the  cause  was  tried  at  the  same  term,  ren- 
dered a  verdict  of  guilty.  Thereupon  the  defendant  was  sentenced  to 
the  penitentiary  for  the  term  of  three  years,  and  he  now  appeals  to  this 
c^urt. 

I.  The  serious  error  alleged  is,  the  action  of  the  court  in  compelling 
the  defendant  to  disclose  communications  between  himself  and  bis  at- 
torney. Evidence  having  been  admitted  concerning  a  divorce  having 
been  granted  between  the  prisoner  and  his  first  wife,  in  the  State  of 
New  York,  prior  to  the  second  marriage,  the  defendant  testifying  in 
his  own  behalf,  was  required  by  the  court  to  answer,  on  cross-examina- 
tion, '^  if  he  had  not  been  consulted,  or  advised  by  his  counsel  in  regard 
to  obtaining  a  copy  of  such  decree."  Objection  was  duly  made  to  the 
question  on  the  ground  that  the  communications  between  counsel  and 
client  were  privileged ;  but  the  court  overruled  the  objection,  and  in 
so  doing  committed  material  error.  The  defendant  in  fblly  answer- 
ing the  question  gave  the  advice  of  one  of  his  lawyers  to  hioL 

The  statute  provides  that  an  attorney  shall  be  incompetent  to  testify 
concerning  communications  made  to  him  by  his  client  in  that  relation, 
or  his  advice  thereon,  without  the  client's  consent.  This  statute  would 
be  of  no  utility  or  benefit,  if  the  client  could  be  compelled,  against  his 
consent,  to  make  such  disclosures.  It  would  be  absurd  to  protect  by 
legislative  enactment  professional  communications,  and  to  leave  them 
unprotected  at  the  examination  of  the  client.  In  such  an  event,  in  all 
civ  il  c  3tions,  the  confidential  statements  of  client  and  counsel  would  be 

1  A  part  of  the  case  is  omitted. 
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exposed,  and  likewise  the  same  would  occur  in  all  criminal  actions 
where  the  defendant  should  testify.  The  authorities  are  otherwise. 
The  true  view  seems  to  be,  that  communications  which  the  lawyer  is 
precluded  from  disclosing,  the  client  cannot  be  compelled  to  disclose. 
This  privilege  is  essential  to  public  Justice,  for  did  it  not  exist  no  man 
would  dare  to  consult  a  professional  adviser,  with  a  view  to  his  de- 
fence, or  to  the  enforcement  of  his  rights.  Whart  on  £v.  s.  583 ;  Mem- 
enway  v.  Smithy  28  Vt  701 ;  Games  v.  FUOtj  15  Abb.  Pr.  n.  s. 
887 ;  Merrit  v.  Morgan,  21  Wend.  467 ;  WUliams  v.  JPitcJi,  18  N.  Y. 
546-560 ;  Britton  v.  Zorenz,  45  N.  Y.  51-^9 ;  Biffler  v.  Begher,  43 
Ind.  112 ;  1  Greenl.  on  £v.  ss.  236-240. 

It  is  urged  against  a  reversal  of  the  judgment  that  the  question  might 
have  been  answered  by  '^  yes,"  or  ^^  no,"  and  that  the  advice  or  con- 
versation  testified  to  was  not  very  material,  and  could  not  have  been 
prejudicial  to  the  rights  of  the  defendant  We  answer  that  the  District 
Court  violated  a  very  important  rule  of  evidence,  and  forced  the  dis- 
closure of  privileged  communications  in  a  criminal  case  where  the 
liberty  of  the  defendant  was  at  stake ;  and  we  will  not  stop  to  weigh 
the  effect  of  the  answer,  or  determine  how  far  the  rights  of  the  prisoner 
were  sacrificed.  It  is  very  important  to  public  interests  that  the  pur- 
pose of  the  statute  as  to  such  communications  should  be  maintained  in 
all  its  rigor.    It  is  the  best  rule.     Obata  prineipiia. 

If  a  client  sees  fit  to  be  a  witness,  he  makes  himself  liable  to  a  full 
cross-examination.  But  in  this  case  the  defendant  did  not,  in  hid  direct 
examination,  refer  to  his  counsel,  or  any  conversation  with  or  advice 
from  them;  and  the  question  was  inexcusable.  •  •  . 

Judgment  reversed,  and  the  action  remanded  for  a  new  trial. 


InMcCooE  V,  DiGHTON  Strbbt  Ht.,  178  Mass.  117  (1899),  the  court 
(Holmes,  J.),  in  overruling  certain  exceptions,  said:  ^^The  plaintiff 
alleged  that  the  accident  was  due  to  a  defective  brake.  The  defend- 
ant called  the  law3'er  who  sent  the  statutory  notice  of  the  accident,  and 
asked  him  whether  in  the  interview  between  him  and  the  plaintiff  fol- 
lowing which  the  notice  was  sent,  anything  was  said  about  the  brake 
being  out  of  repair.  The  counsel  for  the  plaintiff  objected  to  testi- 
mony concerning  confidential  communications  of  a  client.  The  court 
required  the  plaintiff  to  state  in  person  whether  he  objected.  There- 
upon an  exception  was  taken  to  this  requirement,  and  then  by  advice 
of  counsel  the  plaintiff  gave  the  lawyer  leave  to  tell  everything,  and 
the  latter  testified  that  the  plaintiff  said  nothing  about  a  brake  being 
out  of  repair,  but  said  that  the  rails  were  wet  and  slipper}',  etc  We 
should  not  like  to  overrule  this  exception  on  the  ground  that  it  was 
waived  by  the  plaintiff's  waiver  of  his  privilege.  For  if  the  court  was 
wrong  in  requiring  a  personal  expression  ft*om  the  plaintiff,  then  the 
waiver  was  made  to  avoid  an  inference  which  was  dangerous  to  his 
case,  and  to  which  he  ought  not  to  have  been  exposed.     But  we  are 
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not  prepared  to  say  that  the  ooart  was  wrong  or  exceeded  the  limits 
of  the  discretion  allowed  to  the  presiding  judge  by  the  law.  It  is  no 
part  of  tlie  conduct  of  the  case  to  object  or  consent  to  evidence  which 
is  excluded  only  because  of  a  personal  privilege.  By  accident,  the 
privilege  in  this  case  belonged  to  the  plaintiff,  but  it  might  as  well  have 
belonged  to  any  one  else,  and  dearly  if  it  had  belonged  to  a  third  per- 
son it  would  not  have  rested  with  the  plaintiff's  lawyer  to  waive  or  to 
assert  it.  Commomoeaith  v.  SAaWy  4  Cush.  594.  We  do  not  see  that 
it  matters  that  the  privilege  was  the  plaintiff's  own.  Inasmuch  as  to 
assert  or  waive  it  was  not  primarily  a  weapon  for  the  trial,  but  a  right 
standing  on  independent  grounds,  the  court  might  in  its  discretion  feel 
unwilling  to  assume  that  control  of  that  weapon  was  intrusted  to  the 
counsel  in  the  case  without  an  assurance  to  that  effect  from  the  party 
himself.  The  plaintiff  had  testified,  and  although  this  was  not  of  itself 
a  waiver  of  privilege  {Montgomery  v.  Pickering^  116  Mass.  227,  231), 
it  was  so  far  a  submission  to  be  examined  upon  the  same  matter  that 
it  may  have  given  the  Judge  an  additional  reason  for  directing  a 
personal  inquiry. 

^'  But  we  are  prepared  to  go  one  step  fhrther.  In  a  civil  case,  if  one 
of  the  parties  insists  upon  his  privilege  to  exclude  testimony  that  would 
throw  light  upon  the  merits  of  the  case  and  the  truth  of  his  testimonj-, 
we  are  of  opinion  that  it  is  a  proper  sabject  for  comment  Andreua 
V.  Frye,  104  Mass.  284,  286.  See  CommantoeaUh  v.  Smith,  163 
Ma8s.'411,  430  et  seq.  This  being  so,  it  was  proper  for  the  court  to 
compel  the  plaintiff  to  take  the  full  responsibility  of  the  choice."  ^ 


WESTOVEB  V.  JETNA  LIFE  INSUBANCE  COMPANY. 
Court  of  Appeals  of  New  York.    1885. 

[Reported  99  N,  Y.  56.] 

Appeal  from  Judgment  of  the  General  Term  of  the  Supreme  Court 
.  .  .  The  nature  of  the  action  and  the  material  facts  are  stated  in  the 
opinion.    RoUin  Tracyy  for  appellant     8.  JK  Payne^  for  respondent 

Earl,  J.  This  action  was  commenced  upon  a  life  insurance  policy 
issued  to  the  plaintiff's  testator.  It  was  provided  in  the  policy  that  it 
should  be  void  if  the  insured  should  commit  suidde  or  die  by  his  own 
hand.  He  hanged  himself,  and  upon  that  ground  the  action  was  mainly 
defended.    The  plaintiff  gave  evidence  tending  to  show  that  the  testa- 

1  Compare  Warsaw  v.  Fisher,  65  N.  E.  Rep.  42  (Ind.  1899).  In  Lane  v.  Spokane 
Falls  Co.,  57  Pac.  Rep.  867  (Washington,  1899),  Qotdon,  0.  J.,  for  the  court,  said: 
**  The  court  correctly  ruled  that  these  gentlemen  [physicians]  could  not,  without  plain- 
tiff's permission,  give  testimony  as  to  any  information  obtained  in  their  professioDsl 
capacity ;  and  if  the  plaintiff*  had  the  legal  right  to  hare  this  testimony  excluded,  she 
could  exercise  that  right  without  making  it  the  subject  of  comment  for  the  jury." 
And  so,  per  Mitchell,  J.,  as  to  the  priyUege  of  husband  and  wife,  in  National  Bk. 
V.  Lawrence.  79  N.  W.  Rep.  1016  (Kinn.  1899).  — Ed. 
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tor  hanged  himself  while  insane^  and  the  question  was  submitted  to  the 
jury  for  their  determination  whether  the  hanging  was  the  volnntarj-, 
conscious,  willing  act  of  the  tesUtor,  or  whether  he  was  at  the  time  so 
insane  that  he  was  either  unconscious  of  the  act  which  he  performed, 
or  was  unable  to  understand  what  the  ph^'sical  consequences  of  it  would 
be ;  and  upon  that  question  the  jury  found  for  the  plaintiff.  In  the 
course  of  the  trial  the  plaintiff  called  a  physician  who  had  known  the 
insured  for  a  long  time,  and  who  attended  him  professionally  a  short 
time  before  his  death.  He  testified  that  he  visited  him  first  in  June, 
1881,  and  he  was  asked  this  question :  ^'  State  how  3'ou  found  him." 
The  counsel  for  the  defendant  objected  to  the  question  on  the  ground 
that  '^  tbe  evidence  was  incompetent  and  privileged  under  section  834 
of  the  Code  of  Civil  Procedure,  viz.,  the  witness  being  a  practising 
physician,  and  the  evidence  being  a  disclosure  of  information  acquired 
by  him  in  attending  Gove  in  a  professional  capacity,  and  necessary  to 
enable  him  to  act  in  that  capacity,  and  the  witness  should  not  be  allowed 
to  testify  and  disclose  the  information  so  acquired."  The  court  over- 
ruled the  objection,  and  the  witness  answered  at  length,  giving  impor- 
tant evidence  as  to  the  mental  and  physical  condition  at  that  time,  and 
sul)sequently,  of  the  insured.  The  claim  of  the  learned  counsel  for  the 
respondent  on  the  argument  before  us  was  that  the  plaintiff,  as  the  per- 
sonal representative  of  the  deceased,  could  waive  the  seal  which  the 
statute  puts  upon  such  evidence,  and  upon  that  ground  the  ruling  of 
the  trial  judge  was  sustained  by  the  General  Term. 

Section  838  of  the  Code  provides  that  ^*  a  clergyman  or  other  minis- 
ter of  an}*  religion,  shall  not  be  allowed  to  disclose  a  confession  made 
to  him,  in  his  professional  character,  in  the  course  of  discipline  enjoined 
by  the  rules  or  practice  of  the  religious  body  to  which  he  belongs." 
Section  834  provides  tliat  ^'  a  person,  dulj*  authorized  to  practise 
physic  or  surgery,  shall  not  be  allowed  to  disclose  an^*  information 
which  he  acquired  in  attending  a  patient  in  a  professional  capacit}^  and 
which  was  necessary  to  enable  him  to  act  in  that  capacity. ''  Section 
835  provides  that  **  an  attorney  or  counsellor-at-law  shall  not  be  allowed 
to  disclose  a  communication  made  bj'  his  client  to  him,  or  his  advice 
given  thereon,  in  the  course  of  his  professional  employment ;  "  and  sec- 
tion 836  provides  that  '^  the  last  three  sections  apply  to  every  exam- 
ination of  a  person  as  a  witness,  unless  the  provisions  thereof  ai'C 
expressly  waived  by  the  person  confessing,  the  patient  or  client."  It 
is  thus  seen  that  clergymen,  phjsicians,  and  attorneys  are  not  only 
absolutelj'  prohibited  from  making  the  disclosures  mentioned,  but  that 
by  an  entirely  new  section  it  is  provided  that  the  seal  of  the  law  placed 
upon  such  disclosures  can  be  removed  only  by  the  express  waiver  of 
the  persons  mentioned.  Thus  there  does  not  seem  to  be  leH;  any  room 
for  construction.  The  sections  are  absolute  and  unqualified.  These 
provisions  of  law  are  founded  upon  public  policy,  and  in  all  cases 
where  they  apply,  the  seal  of  the  law  must  forever  remain  until  it  is 
removed  b}'  the  person  confessing,  or  the  patient,  or  the  client  Eding^ 
ton  V.  Mutual  Lift  Ins.  Co,,  67  N.  Y.  185 ;  Edington  v.  uSkna  Life 
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Ins.  Co.^  77  id.  564 ;   Pierson  v.  People^  79  id.  424 ;    GratUm  v. 
Metropolitan  Life  Ins.  Co.y  80  id.  281.     In  Greenleaf  on  Evidence, 
section  243,  speaking  of  communications   made  to  an  attorne}*,  the 
learned  author  says :  ^^  The  protection  given  b}-  the  law  to  such  com- 
munications does  not  cease  with  the  termination  of  the  suitf  or  other 
litigation  or  business  in  wbich  they  were  made ;  nor  is  it  affected  bj 
the  party  ceasing  to  emplo}*  the  attorney  and  retaining  another ;  nor 
by  any  other  change  of  relations  between  them ;  nor  by  the  death  of 
the  client.    The  seal  of  the  law  once  fixed  upon  them  remains  forever, 
unless  removed  by  the  party  himself,  in  whose  favor  it  was  there  placed. 
It  is  not  removed  without  the  client's  consent,  even  though  the  inter- 
ests of  criminal  justice  may  seem  to  require  the  production  of  the  evi- 
dence."    In  Wharton  on  Evidence,  section  584,  it  is  said  that  the 
privilege  of  the  client  may  be  waived  by  him,  but  that  '^  the  evidence 
of  the  waiver  must  be  distinct  and  unequivocal."    In  Pierson  v.  People 
it  was  said :  ^^  The  plain  purpose  of  this  statute  was  to  enable  a  patient 
to  make  known  his  condition  to  the  ph^'sician  without  the  danger  of  any 
disclosure  by  him  which  would  annoy  the  feelings,  damage  the  charac- 
ter, or  impair  the  standing  of  the  patient  while  living,  or  disgrace  his 
memory  when  dead."    In  GrcUtan  v.   Metropolitan  Life  l9is.  Co.,, 
Danforth,  J.,  said:   '^The  case  before  us  is  not  one  where  the  wit- 
ness was  called  in  for  the  first  time  after  the  death  of  the  patient,  bat 
one  where  the  lips  of  the  physician  were  sealed  during  the  life  of  the 
patient,  and  where,  although  by  death  he  loses  the  patient,  his  lips 
must  remain  closed.     It  was  held  under  the  old  law  that  the  seal  must 
remain  until  removed  by  the  patient;  and  it  is  now  so  provided  by 
statute." 

The  purpose  of  the  laws  would  be  thwarted,  and  the  policy  intended 
to  be  promoted  thereby  would  be  defeated,  if  death  removed  the  seal  of 
secrecy  from  the  communications  and  disclosures  which  a  patient  should 
make  to  his  physician,  or  a  client  to  his  attorney,  or  a  penitent  to  his 
priest.  Whenever  the  evidence  comes  within  the  purview  of  the  stat- 
utes, it  is  absolutely  prohibited,  and  ma}'  be  objected  to  b^^  any  one 
unless  it  be  waived  bj'  the  person  for  whose  benefit  and  protection  the 
statutes  were  enacted.  After  one  has  gone  to  his  grave,  the  living  are 
not  permitted  to  impair  his  fame  and  disgrace  his  memory  by  dragging 
to  the  light  communications  and  disclosures  made  under  the  seal  of  the 
statutes.  An  executor  or  admiuistrator  does  not  represent  the  deceased 
for  the  purpose  of  making  such  a  waiver.  He  represents  him  simply  in 
reference  to  rights  of  property,  and  not  in  reference  to  those  rights 
which  pertain  to  the  person  and  character  of  the  testator.  If  one  rep- 
resenting the  property  of  a  patient  can  waive  the  s^al  of  the  statute 
because  he  represents  the  propert}',  then  the  right  to  make  the  waiver 
would  exist  as  well  before  death  as  after,  and  a  general  assignee  of  a 
patient  for  the  purpose  of  protecting  the  assigned  estate  oould  make  the 
waiver ;  and  yet  it  has  been  held  that  an  assignee  in  bankruptcy  is  not 
empowered  to  consent  that  the  professional  communications  of  his  as- 
signor shall  be  disclosed.    Bovnnan  y.  Norton^  5  C.  db  P.  177.    In 
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Edington  v.  MiUual  Life  Ins.  Co.^  67  N.  Y.  185«  it  was  not  decided 
nor  stated  that  a  personal  representative  oould  waive  tlie  protection  of 
tlie  statutes,  but  it  was  held  that  the  personal  representative  or  assignee 
of  the  patient  oould  make  the  objection  to  evidence  forbidden  by  the 
statute ;  and  the  opinion  might  have  gone  further  and  hekl  that  Any 
party  to  an  action  could  make  the  objection,  as  the  evidence  in  itself  is 
objectionable,  unless  the  objection  be  waived  by  the  person  for  whose 
protection  the  statutes  were  enacted. 

Without  further  discussion  or  citation  of  authorities,  we  think  the 
statute  admits  of  no  other  construction  than  that,  where  the  evidence 
comes  within  the  prohibition  of  the  statute,  its  reception,  if  objected  to, 
can  be  justified  only  when  the  patient,  penitent,  or  client,  as  the  case 
may  be,  waives  the  protection  the  statutes  give  him. 

We  are,  therefore,  of  opinion  that  for  the  error  in  the  reception  of 
the  evidence  objected  to,  the  judgment  should  be  reversed  and  a  new 
trial  granted,  costs  to  abide  event. 

All  concur.  Judgment  reversed^ 

^  And  so  Boyle  v.  N.  W.  Relief  Aaaoc.,  164  111.  812;  Harrison  v.  Railway  Co., 
116  Cal.  156 ;  Nelson  v.  Oneida,  156  N.  Y.  219 ;  Baxter  v.  Cedar  Rapids,  103  Iowa, 
699,  604.  Compare  Conu.  Mat  L.  I.  Co.  v.  Uii.  Tr.  Co.,  112  U.  S.  250 ;  and  see 
Renuihan  v.  Dennin,  103  N.  Y.  578  (1886),  where  Earl,  J.  (for  the  court),  said:  "It 
is  probably  true  that  the  statate,  as  we  feel  obliged  to  construe  it,  will  work  consid- 
erable mischief.  In  testamentary  cases  where  the  contest  relates  to  the  competency  of 
the  testator,  it  will  exclude  evidence  of  physicians,  which  is  genenlly  the  most  impor- 
tant and  decisive.  In  actions  upon  policies  of  life  insurance  where  the  inquiry  relates 
to  the  health  and  physical  condition  of  the  insured,  it  will  exclude  the  most  reliable 
and  vital  evidence,  which  is  absolutely  needed  for  the  ends  of  justice.  But  the  remedy 
is  with  the  legislature  and  not  with  the  courts."  Compare  Butler  v,  Fayerweather, 
91  Fed.  Rep.  458,  461  (1899).  See  N.  Y.  Laws  of  1891,  c.  881.  By  N.  Y.  Stet.  of 
1893,  c.  295,  the  privilege  may  be  waived  by  the  personal  representative  and  the  like. 

Hoyt  9.  Hoyt,  112  N.  Y.  493,  515,  per  Gray,  J.,  for  the  court,  that  '*  the  disclosure 
may  be  made  if  not  objected  to.  The  rule  does  not  prohibit  the  examination  of  such 
classes  of  witnesses,  but  it  prohibits  the  evidence  from  being  given  in  the  face  of  an 
objection." 

The  privilege  as  to  disclosures  of  a  physician  cannot  be  invoked  in  aid  of  one  who 
is  chaiged  with  murdering  the  patient.  Pierson  v.  People,  79  N.  Y.  424 ;  People  v. 
Harris,  136  N.  Y.  423,  448  ;  Hank  v.  State,  148  Ind.  238,  260.  See  People  o.  Den- 
ham,  68  N.  Y.  Sup.  923,  937;  Becknell  v.  Hosier,  87  N.  E.  Rep.  580  (Ind.  1894) ; 
Cramer  v.  Hurt,  55  S.  W.  Rep.  258,  where  suits  were  brought  against  the  physician. 

As  to  waiver  of  the  privilege  when  the  patient  testifies  in  a  suit  by  the  physician 
for  kis  services,  see  Heunessy  v.  Kelley,  64  N.  Y.  Sup.  562  (1900).  Compare  Cramer 
V.  Hurt,  55  S.  W.  Rep.  258  (Mo.  1900). 

The  privilege  may  be  waived  by  the  insured  in  the  oontradt  itself.  Foley  v.  Royal 
Arcanum,  151  N.  Y.  196. 

In  a  considerable  number  of  our  States  a  privilege  is  now  extended  to  communica- 
tions with  medical  men  and  clergymen.  See  Chase's  edition  of  Stephen's  Dig.  Ev.  art 
117,  note.  See  1  Tayl.  Ev.  (8th  ed.)  ss.  916,  917.  In  Massachusetts  these  changes 
were  proposed  by  the  learned  and  able  commissionere  on  the  Revised  Statutes,  in  1886 
(Com.  Bep.  c  94,  ss.  45,  46),  but  they  have  never  been  adopted. 

For  the  modern  practice  of  the  English  courts  in  granting  discovery  of  documents, 
see  WooUey  v.  No.  Lond.  Ry.  Co.,  L.  R.  4  C.  P.  602 ;  Fenner  v.  Lond.  &  S.  E.  Ry. 
Co.,  L.  B.  7  Q.  B.  767 ;  M*CorqnodaIe  v.  Bell,  16  P.  D.  471 ;  Hare,  Disc  (2d  ed.) 
150-152.— En. 
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In  Winters  v.  Wiktees,  102  Iowa,  53  (1897),  a  proceeding  for  the 
probate  of  a  will,  in  which  the  contestant  alleged  a  want  of  testamen- 
tary capacity,  the  court  (Ladd,  J.)  said :  *'The  important  question  in 
this  case  is,  whether  the  deposition  of  Dr.  Sanders  may  be  received  ia 
evidence,  when  offered  by  the  contestant  Section  3648  of  the  Code  is 
as  follows  :  *  No  practising  attornej',  counsellor,  phj'sician,  sargeon, 
minister  of  the  gospel,  or  priest  of  any  denomination  shall  be  allowed 
in  giving  testimony  to  disclose  any  confidential  communication  properly 
intrusted  to  him  in  his  professional  capacitj^  and  necessarj*  and  proper 
to  enable  him  to  discharge  the  functions  of  his  office  according  to  the 
usual  course  of  practice  and  discipline.  Such  prohibitions  shall  not 
apply  to  cases  where  the  party  in  whose  favor  the  same  are  made 
waives  the  rigiit  conferred.'  On  the  authority  of  Denning  v.  Butcher^ 
91  Iowa,  425  (59  N.  W.  Rep.  69),  this  evidence,  if  oflPered  by  the 
proponent,  should  have  been  received,  though  no  executor  had  been 
appointed.  Ought  it  to  be  rejected  wheu  offered  by  an  heir  at  law? 
At  common  law,  confidential  communications  to  a  physician  were  not 
privileged,  and  they  are  only  so  made  by  statute.  Those  to  an  attor- 
ney, however,  were  privileged,  and  it  was  held  that  the  attorney  might 
not  divnlge  without  the  consent  of  the  client  while  living,  but  that, 
after  his  death,  in  a  contest  between  a  stranger  and  an  heir,  devisee, 
or  personal  representative,  the  latter  might  waive  the  privilege  and 
examine  the  attorney  concerning  the  confidential  communications, 
though  the  stranger  was  not  permitted  to  do  so ;  and,  in  a  controversy 
between  heirs  at  law,  devisees,  and  personal  representatives,  the  claim 
that  the  communication  was  privileged  could  not  be  urged,  because,  in 
such  a  case,  the  proceedings  were  not  adverse  to  the  estate,  and  tlie 
interest  of  the  deceased,  as  well  as  of  the  estate,  was  that  the  truth  be 
ascertained.  Hageman,  Privil.  Com.,  section  84  ;  RusseR  v.  Jackson^ 
9  Hare,  387 ;  In  re  Layman's  Witt,  40  Minn.  871  (42  N.  W.  Rep. 
286);  Scott  W.Harris,  113  111.  451;  Doherty'y.  (yCaUaghan,  157 
Mass.  90  (31  N.  £.  Rep.  726)  ;  Elackbwrn  v.  CroMforda,  3  Wall.  175. 

^^  Does  the  statute  change  the  common-law  rule  with  I'eference  to  at* 
tomej's,  or  only  extend  it  so  as  to  include  other  professions?  The 
authorities  bearing  on  this  question  are  conflicting,  though  not  numer- 
ous. Under  a  statute  requiring  the  privilege  to  be  *  expressly  waived 
by  the  patient,'  the  Court  of  Appeals  of  New  York  held  that  the  seal 
of  secrecy  remains  forever  unless  removed  by  the  patient  himself. 
Westover  v.  Instirance  Co.  (N.  Y.),  1  N.  E.  Rep;  104 ;  Renihan  v. 
Dennin,  103  N.  Y.  573  (9  N.  E.  Rep.  320).  This  ruling  was  contrary 
to  the  practice  followed  in  that  State  for  many  years  {Alien  v.  Pub- 
lic Administrator,  1  Bradf.  Sur.  221),  and  the  legislature  amended 
the  statute  in  1893,  allowing  the  privilege  to  be  waived  b}^  executor, 
surviving  husband,  widow,  heir  at  law,  or  next  of  kin,  in  a  proceeding 
to  probate  the  will  of  the  patient  The  Supreme  Court  of  Indiana 
seems  to  have  followed  the  cases  cited  in  excluding  the  evidence  when 
offered  by  the  heir  at  law.  Heuston  v.  Simpson,  115  Ind.  62  (17  N.  E. 
Rep.  26 U.    It  is  held  otherwise  in  Morris  v.  Morris  (Ind.  Sup.,  21 
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N.  £.  Rep.  918,  where  the  ooort  permitted  the  administrator  with  the 
will  annexed  to  call  the  attendant  ph3'8ician  as  a  witness,  sajing,  ^  He 
was  the  representative  of  the  testator,  and  was  seeking  to  maintain 
his  will,  and  had  the  right,  we  think,  as  such  representative,  to  call  the 
attending  physician  who  attended  the  testator  in  his  lost  illness  to 
prove  the  condition  of  his  mind  at  the  time  the  will  was  executed.' 
In  re  JFlinfs  JSsUUe  (Cal),  84  Pac.  Rep.  863,  it  is  held  that  the  privi- 
lege cannot  be  waived  by  an  heir  at  law  in  a  contest  with  the  devisee. 
These  decisions  are  based  on  the  ground  that  the  executor  or  devisee 
represents  the  deceased,  and  the  evidence  is  offered  to  sustain  the  will, 
which  it  is  the  policy  of  the  law  to  maintain.  The  particular  vice  in 
the  reasoning  in  these  cases,  in  making  the  distinction  between  the 
heir  at  law  and  the  devisee,  is  the  assumption  that  the  paper  in  dispute 
is  the  will  of  the  deceased.  The  statutes  are  for  the  benefit  of  the  pa- 
tient while  living  and  of  his  estate  when  dead.  The  very  purpose  of 
the  contest  is  to  determine  whether  the  deceased  in  fact  made  a  will, 
who  shall  be  his  representative,  and  who  is  entitled  to  his  estate.  If 
he  did  not  have  testamentary  capacity^  then  the  paper  was  not  his  wUl, 
and  it  is  not  the  policy  of  the  law  to  maintain  such  an  instrument.  It 
is  undoubtedly  the  policy  of  the  law  to  uphold  the  testamentary  dispo- 
sition of  propertj',  but  not  until  it  is  ascertained  whether  such  a  dispo- 
sition has  been  made.  The  same  presumptions  are  indulged  in  favor 
of  the  validity  of  the  will  as  of  other  written  instruments.  The  para- 
mount purpose  in  the  first  instance  should  be  to  ascertain  whether 
the  Instrument  presented  is  in  fact  the  will  of  the  deceased.  And 
no  one  can  be  said  to  represent  the  deceased  in  that  contest,  for 
he  could  only  be  interested  in  having  the  truth  ascertained,  and  his 
estate  can  only  be  protected  by  establishing  or  defeating  the  instru- 
ment OS  the  truth  so  ascertained  may  requii-e.  The  testimony  of  the 
attending  physician  is  nsually  reliable,  and  often  controlling,  and  to 
place  it  at  the  disposal  of  one  party  to  such  a  proceeding  and  withhold 
it  from  the  other  would  be  manifestlj'  partial  and  unjust  Such  testi- 
mony, ordinarily,  relates  to  the  capacity  of  the  deceased,  and  could 
rarely  be  pervei'ted  to  the  injury  of  character.  Should  it  ever  be  neces- 
sary, the  court  might  well,  in  its  discretion,  prevent  blackening  the 
memory  of  the  dead.  The  language  of  the  statute  quoted  indicates 
no  Intention  on  the  part  of  the  legislature  to  change  the  common-law 
rule  with  reference  to  confidential  communications  to  attorneys,  and  it 
is  difficult  to  understand  why  the  rule  of  exclusion  should  apply  in  the 
case  of  a  physician  and  not  of  an  attorney.  The  statute  places  both 
on  the  same  ground.  As  said  in  Denning  y.  Butcher^  supra :  '  The 
settled  practice  in  this  State  has  been  to  receive  the  testimony  of  the 
attending  physician  touching  the  testator's  physical  and  mental  condi- 
tion at  and  prior  to  the  time  of  the  execution  of  the  will ;  and  unless 
the  reasons  are  obvious  and^urgent,  and  a  proper  construction  of  the 
statute  requires  it,  no  rule  should  be  established  which  will  set  aside  a 
practice  long  recognized  as  proper  and  necessary.' 

*^  It  is  not  very  material  to  the  result  whether  we  say  the  heir  or 
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devisee  ma}',  in  the  interest  of  the  estate  of  the  deceased,  waive  the 
privilege,  or  that  the  statute  does  not  apply  to  a  case  where  the  pro- 
ceedings are  not  adverse  to  the  estate,  and  the  interest  of  the  deceased 
as  well  as  his  estate  coald  only  be  the  determination  of  the  truth.  In 
either  event  we  hold  that  in  a  dispute  between  the  devisee  or  legal  rep- 
resentative and  the  heirs  at  law,  all  claiming  under  the  deceased,  the 
attending  physician  may  be  called  as  a  witness  by  either  party.  Thomp- 
son V.  Ish,  99  Mo.  160  (12  S.  W.  Bep.  510).''  ^versed.^ 

Enowles  v.  The  People.  15  Mich.  408  (1867).  C.  A,  Stacy^ 
for  plaintiff  in  error.  W,  L,  Stoughton^  Attorney- General,  for  the 
people.  Campbell,  J.  Defendant  was  convicted  in  the  Circuit  Court 
for  the  County  of  Lenawee  of  a  charge  of  larceny,  in  stealing  cattle. 
The  conviction  was  had  upon  the  testimony  of  Mattliew  McEvoy,  who 
swore  that  he  and  the  defendant  committed  the  crime.  .  .  . 

Defendant  having  introduced  testimony  tending  to  prove  that  he  was 
at  home  at  the  time  when  the  larceny  was  said  to  have  been  committed, 
and  there  being  evidence  tending  to  show  that  his  wife  was  at  home  at 
the  same  time,  the  court  refused  to  instruct  the  jury  that  they  had  no 
right  to  consider  the  omission  of  defendant  to  call  her  as  a  witness,  nor 
to  allow  the  omission  to  prejudice  him  in  their  delil)eration,  and,  on 
the  contrary,  instructed  them  that  such  neglect  might  be  taken  into 
consideration  against  him. 

There  is  no  doubt  that  a  jury  ma}'  regard-  with  suspicion  a  failure  of 
a  party  to  produce  testimony  which  is  in  his  power,  and  which  would 
throw  light  upon  matters  left  without  other  proper  evidence.  But  tiiis 
rule  has  never  been  applied  to  those  cases  where  the  law,  on  grounds 
of  public  policy,  has  established  privileges  against  being  compelled  to 
produce  it  It  is  well  settled  that  where  a  man  avails  himself  of  his 
privilege  to  decline  answering  questions,  no  unfavorable  inference  can 
be  allowed  to  be  drawn  from  his  silence ;  and  in  Came  v.  LitchfiM^ 
2  Mich.  840,  the  refusal  of  the  Circuit  Court  to  prevent  counsel  from 
commenting  on  such  a  claim  of  privilege,  was  held  to  be  sufficient 
ground  for  reversing  a  judgment  Our  statute,  in  changing  the  common- 
law  rule  concerning  the  testimonial  incapacities  of  husband  and  wife,  has 
not  made  them  competent  witnesses  for  or  against  each  other  without 
restriction,  but  has  prohibited  either  from  testifying  without  the  consent 
of  the  other,  and  from  divulging  mutual  confidences  without  mutual 
consent.'  It  is  very  manifest  that  the  rule  which  prevents  a  wife  from 
being  compelled  to  testifj'  against  her  husband,  is  based  on  principles 
which  are  deemed  important  to  preserve  the  marriage  relation  as  one  of 
full  confidence  and  affection,  and  that  this  is  regarded  as  more  impor- 
tant to  the  public  welfare  than  that  the  exigencies  of  lawsuits  should 

1  And  80,  as  to  the  attorney,  In  re  Coleman's  Will,  111  N.  T.  220  ;  Fayerweather 
V,  Ritch,  90  Fed.  Rep.  18  (1898)  ;  Glorer  v.  Patten,  165  IJ.  S.  894,  406;  Butler  v. 
Fayerweather,  63  U.  S.  App.  120 ;  Doherty  v.  CCallaghan,  157  Mass.  90.^  En. 

'  And  so  in  California,  Falk  v.  Wittram,  120  CaL  479.  Compare  People  v.  Lang- 
tree,  64  CaL  256.  —  En. 
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authorize  domestic  peace  to  be  disregarded,  for  the  sake  of  ferreting 
oat  some  fact  not  within  the  knowledge  of  strangers.  If  the  omis- 
sion to  call  a  wife  upon  the  stand  is  to  be  treated  as  warranting  the 
conclusion  that  her  testimony  would  be  adverse,  then  the  privilege  is 
entirely  destroyed,  and  she  will  have  to  be  called  at  all  events.  The 
power  of  declining  to  call  such  a  witness  is  not  reserved  to  protect  from 
awkward  disclosures,  but  out  of  respect  to  the  better  feelings  of  humanity, 
which  impel  all  right-minded  persons  to  shrink  from  SLuy  needless  ex- 
posure to  the  ordeal  of  a  public  examination,  of  persons  who  would  be 
unnatural  and  unworthy  if  they  did  not  feel  a  very  strong  bias  in  favor 
of  their  consorts.  The  law,  in  permitting  husbands  and  wives  to  testify 
on  behalf  of  each  other,  cannot  have  contemplated  that  any  moral  coer- 
cion should  enable  others  to  force  them  into  the  witness  box.  Lord 
Mansfield,  in  Blotch  v.  Archer^  Gowp.  63,  admitting  the  general  rule 
that  an  omission  to  produce  accessible  evidence  is  suspicious,  declared 
that  it  would  have  been  ver}'  improper,  without  necessity,  to  call  a  son 
in  a  case  where  his  father  was  interested,  and  held  that  the  principle 
did  not  apply  to  such  a  state  of  things.  Yet  a  son  was  always  com- 
petent for  any  partj*.  But  the  relation  of  husband  and  wife  has  alwa3'a 
been  held  as  one  which  should  not  be  exposed  to  anj-  needless  influ- 
ences which  might  interfere  with  the  most  unreserved  confidence  and 
security.* 

The  court  should  not  permit  counsel  to  comment  on  the  failure  to 
produce  such  a  witness,  and  should  not  allow  the  Jury  to  give  it  any 
prejudicial  weight.  In  the  present  case,  there  was  peculiar  impropriety 
in  doing  so,  inasmuch  as  the  testimony,  if  given,  could  have  been  but 
cumulative.  There  are  no  degrees  in  parol  evidence,  and  there  is  no 
rule  which  requires  a  fact  to  be  proved  bj*  more  than  one  witness,  ex- 
cept in  case  of  some  peculiar  offences.  But  the  main  objection,  and  the 
only  one  urged,  rests  upon  the  impropriety  of  putting  such  a  coercive 
influence  upon  parties  as  to  compel  them  to  do  what  the  law  leaves 
optional,  and  to  make  it  incumbent  on  them  to  sacrifice  the  restraints 
of  delicacy  and  affection,  or  stand  convicted  by  a  forced  implied 
confession. 

The  ruling  was  erroneous,  and  the  Judgment  must  be  reversed,  and  a 
new  trial  granted. 

The  other  Justices  concurred.* 

Paddock  v.  Forrester  et  cU.,  8  Scott,  n.  s.  715,  732  (1841). .  . .  Sev- 
eral witnesses  were  called  on  the  part  of  the  plaintiff  to  show  the  value 
of  the  land  upon  which  the  alleged  trespasses  were  committed,  and 
what  would  be  a  reasonable  compensation  for  the  surface  damage ;  and 
the  following  correspondence  was  offered  in  evidence  for  the  purpose 
of  showing  that  a  reasonable  compensation  had  been  demanded  and 

^  In  the  wife's  absence,  the  omission  of  her  counsel  to  object  to  the  hnsbend's  testi* 
fying  cannot  affect  her  as  a  waiver.    Habbell  v.  Grant,  89  Mich.  641.  —  £d. 
>  And  00  Stutsman  v.  Temtory,  7  OkL  490,  494  /1898). 
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refused :  A  letter,  dated  the  3d  October,  1838,  ftom  the  plaintiff  to  Mr 
Lowndes,  the  agent  of  Earl  Granville  — 

<(  Sir, — The  trespass  done  bj  the  Right  Hon.  Earl  Granville  at 
Shelton  Colliery  upon  the  surface  of  m}*  land,  I  require  at  the  rate  of 
£7  per  annum,  which  sum  I  consider  far  below  the  real  value ;  and  for 
each  plt-eje  12«.  per  annum :  and  this  I  offer  to  you  to  put  an  edd  to 
further  disputes ;  but  the  above  I  offer  without  prejudice,  in  case  it  is 
not  agreed  to." 

Reply  of  Mr.  Lowndes,  the  Earl's  agent,  of  the  following  day :  — 

"  Sir,  —  The  demand  j-ou  make  for  the  rent  of  your  land  used  by 
Lord  Granville  in  his  works  is  so  ridiculously  high  that  I  have  no  hesi- 
tation in  refusing  to  give  it.  The  matter  must  therefore  be  decided  by 
arbitration.  Mr.  Bowers  will  act  for  Lord  Granville,  and  you  will  send 
the  name  of  the  person  3'ou  appoint  as  your  referee.  The  proper  bond 
of  arbitration  shall  be  pref^ared." 

On  the  part  of  the  defendants  it  was  objected,  that  the  plaintiff's  let- 
ter of  the  3d  October  being  without  prejudice,  inasmuch  as  it  would  not 
be  evidence  against  him,  neither  could  that  letter  or  the  reply  thereto 
be  used  as  evidence  for  him ;  and  that  a  demand  ^'  without  prejudice  " 
was  no  demand  at  all. 

For  the  plaintiff  it  was  insisted  that  the  correspondence  was  clearly 
evidence  of  a  demand  and  refusal. 

TiHDAL,  C.  J.  It  is  of  great  consequence  that  parties  should  be  un- 
fettered by  correspondence  entered  into  n|)on  the  express  understand- 
ing that  it  is  to  be  without  prejudice.  And  it  would  be  hard  indeed  to 
hold  that  a  letter  which  is  stated  to  be  written  without  prejudice  is  ad- 
missible 4n  evidence  because  the  same  terms  are  not  adopted  in  the 
repl}'.  When  used  in  the  letter  containing  the  offer,  the  words  ''  with- 
out prejudice  "  must  cover  the  whole  correspondence. 

CoLTMAN,  J.  It  is  of  the  utmost  impoftance  that  parties  should  have 
the  opportunit}'  of  free  communication  without  prejudice ;  and  I  should 
be  sorry  to  hold  an^'thing  that  might  be  in  the  slightest  degree  calcu- 
lated to  embarrass  or  discourage  the  practice. 

Erskine,  J. ,  signified  his  concurrence,  and  the  correspondence  was 
accordingly  rejected.^ 

>  Home  Ins.  Go.  v.  Bait.  Wareh.  Co.,  98  U.  S.  527,  548.  In  Williams  v.  Thomas, 
2  Dr.  &  Sm.  p.  87  (1862),  "Mr.  Osborne  Morgan,  on  the  question  of  costs,  referred  to 
a  letter  which  had  been  written  before  bill  filed,  by  the  defendant's  solicitor,  offering, 
without  prejudice  on  her  behalf,*  to  compromise  the  action  on  the  terms  now  imposed 
by  the  court ;  and  he  cited  Woodward  v.  Eastern  Counties  Railway,  1  Jur.  N.  s.  899, 
where  a  letter  in  such  terms  had  been  allowed  to  lie  read. 

"  Mr.  Olasse  objected,  that  the  letter  being  expressed  to  be  'without  prejudice,*  the 
oonrt  would  not  allow  it  to  be  read,  and  in  support  of  the  objection  referred  to  Hoghton 
V.  Hoghton,  15  Beav.  278  ;  Paddock  v,  Forrester,  8  Mann.  &  Or.  908. 

" The  Vice-chancellor  said  he  considered  that  the  terms  'without  prejudice '  con- 
tained in  the  letter  meant  that  the  writer  of  it  must  not  be  prejudiced  by  it.  He  did 
not  think  it  at  all  followed  that  if  a  person  wrote  a  letter  '  without  prejudice'  it  was 
not  competent  for  him  to  use  it,  although  it  could  not  be  used  against  him.  In  the 
present  case,  the  defendant's  solicitor  wrote  to  say  that  the  property  was  very  miall, 
and  in  order  to  aroid  the  expense  of  litigation,  he  would  settle  it  upon  certain  terai% 
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Co^ELAND  V.  Taylor,  99  Mass.  613,  615  (1868).  The  court,  Hoar, 
J.  •  .  •  ^^  The  admission  of  the  testimony  of  Meade  and  of  the 
plaintiff  was  not  so  free  from  exception.  The  parties  met,  upon  the 
phiintiif^s  invitation,  *  with  a  view  to  a  settlement  of  his  claims  against 
the  defendant'  That  at  this  meeting  the  defendant  ^  offered  to  leave 
out  the  matter  in  dispute '  should  not,  we  think,  have  been  allowed  to 
be  given  in  evidence  to  the  defendant's  prejudice,  and  against  his  ob- 
jection. It  was  a  mere  offer  of  a  mode  of  adjustment,  which  he  had  a 
right  to  make ;  and  all  the  reasons  which  render  an  offer  to  compro- 
mise inadmissible  in  evidence  apply  to  it.  The  jury  may  have  inferred 
from  the  offer  that  he  was  conscious  that  his  title  was  questionable. 
So  the  offer  to  communicate  information,  if  the  plaintiff*  would  agree 
not  to  use  it  against  him  in  case  of  a  lawsuit,  is  a  privileged  communi- 
cation. ^  It  is  the  condition,  tacit  or  express^  that  no  advantage  shall 
be  taken  of  the  admission,  it  being  made  with  a  view  to  and  in  further- 
ance of  an  amicable  adjustment,  that  operates  to  exclude  it'  1  Greenl. 
Ev.  §  192.  If  any  fact  stated  for  such  a  purpose  and  under  such  a 
reservation  would  be  inadmissible  in  evidence,  the  offer  to  communi- 
cate facts  must  be  equally  so,  and  for  the  like  reason." 

JEkcceptioTis  sustained, 

Dickinson  v.  Dickinson,  9  Met.  471  (1845).  In  an  action  of  trover 
for  a  colt,  the  plaintiff,  at  the  trial  in  the  Court  of  Common  Pleas,  be- 
fore Cushing,  J.,  offered  evidence  tending  to  prove  that  the  colt  was  a 
foal  of  his  mare,  and  was  placed  b3'  him  on  a  farm  occupied  by  Eli 
and  Charles  Dickinson,  and  was  constantly  kept  there  until  the  7th  of 
August,  1843,  the  day  of  the  alleged  conversion  by  the  defendant 

The  defendant  claimed  property  in  the  colt  by  virtue  of  a  bill  of  sale 
thereof,  for  a  valuable  consideration,  made  to  him  by  said  Charles  Dick- 
inson, and  offered  evidence  tending  to  prove  that  prior  to  said  7th  of 
August  the  plaintiff  had  sold  the  colt  to  said  Charles. 

bat  without  prejadice,  meaning  withont  prejudice  to  any  right  he  might  have.  That 
was  a  bmin  J!d^.  o&er  of  the  teniis  which  had  now  been  imposed  by  the  court,  and  under 
those  circumstances  the  plaintiff  must  pay  the  coats  of  the  suit.*' 

In  Walker  v,  Wilsher,  28  Q.  B.  D.  836,  838  (1889),  Undley,  L.  J.,  said  :  "  In  my 
opinion,  in  the  case  of  Williams  v.  Thomas,  2  Dr.  &  Sm.  29,  to  which  I  have  referred, 
Kindersley,  V.  C,  failed  to  attribnte  sufficient  weight  to  that  case.  Wben  the  ques- 
tion of  costs  was  raised  a  letter  written  withont  prejudice  was  referi'ed  to.  Objection 
was  taken  to  this,  and  the  Vice-Chancellor  said  that  he  considered  that  the  term  '  with* 
out  prejudice '  contained  in  the  letter  meant  that  the  writer  of  it  must  not  be  preju- 
diced by  it,  but  that  he  did  not  think  it  followed  that  it  was  not  competent  to  the 
writer  to  nse  it,  although  it  could  not  be  used  against  him.  I  cannot  help  thinking 
that  the  Vice-Chancellor  overlooked  the  fact  that  the  object  of  patting  in  the  letter 
was  to  prejudice  the  opposite  party  by  putting  in  the  answer  to  it.  That  case  is  the 
only  authority  that  I  know  of  for  the  course  taken  by  the  learned  jndge,  and,  when  we 
come  to  consider  the  principle  on  which  it  was  decided,  it  does  not  convince  me  that  a 
judge  is  entitled  to  look  at  letters  written  without  prejudice  unless  he  has  the  consent 
of  both  parties  to  his  so  doing."  Compare  Intem'l  Pottery  Co.  v.  Richardson,  48  Atl. 
Bep.  692  (N.  J.  Law,  1899).    See  Karti  v.  Speace,  67  L.  J.  Ch.  28S,  241.  —  En. 
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The  plaintiff,  to  rebut  this  evidence,  offered  said  Charles  as  a  wit- 
ness, who  testified  that  he  never  bought  the  oolt  of  the  plaintiff,  and 
never  was  the  owner  thereof.  The  defendant  objected  to  the  admission 
of  this  testimony,  on  the  ground  of  the  incompetency  of  the  witness 
to  contradict  the  bill  of  sale  executed  b}'  him ;  but  the  objection  was 
overruled. 

The  plaintiff  also  offered  W.  Billings  as  a  witness,  who  testified  that, 
on  the  day  of  the  trial,  he  and  one  Cook,  who  was  a  witness  for  the 
defendant,  '^  tried  to  get  the  parties  together,  in  a  room  in  the  court- 
house, to  settle  the  case ; "  and  that  the  parties,  with  Cook  and  the  wit- 
ness, went  into  a  room  for  that  purpose ;  and  that  the  plaintiff,  while 
there,  said  he  ''liked  the  colt  and  should  be  glad  to  have  it ; *'  and  that 
the  defendant  said  in  repl}*,  ''  I  sold  tlie  colt  about  four  weeks  after  I 
got  it."  That  the  plaintiff  said  to  the  defendant,  '^  I  demanded  the 
colt,  you  recollect,"  and  the  defendant  answereil,  *^  Yes."  That  some- 
thing more  was  said  about  a  settlement,  and  the  plaintiff  said  to  the 
defendant,  ''  I  suppose  you  would  do  better  b}'  me  than  you  offered 
yesterday ; "  and  that  the  defendant  then  said,  ^^  I  wish  that  Billings 
and  Cook  would  leave  the  room  before  I  talk  further  about  it ; "  where- 
upon the  witness  and  Cook  left  the  room.  To  this  testimony  the  de- 
fendant objected ;  but  the  objection  was  overruled. 

The  Jury  returned  a  verdict  for  the  plaintiff,  and  the  defendant  alleged 
exceptions  to  the  aforesaid  rulings. 

Ashmun  and  Dickinsarif  for  the  defendant.    Forbes^  for  the  plaintiff. 

Dewkt,  J.  ...  a  fbrther  objection  is  taken  to  the  competency  of 
certain  evidence  offered  by  the  plaintiff,  and  derived  from  the  declara- 
tions and  admissions  of  the  defendant.  The  objection  relied  on  is  that 
these  admissions  were  made  pending  a  treaty  between  the  parties  for  a 
compromise  of  the  matter  in  litigation  in  the  present  suit  The  rules 
of  evidence  exclude,  to  some  extent,  and  under  certain  circumstances, 
the  declarations  and  admissions  of  a  party.  Thus,  the  more  fully  to 
protect  the  rights  of  parties  litigating,  all  their  communications  with 
counsel  are  held  to  be  privileged.  Evidence  of  this  character  has 
alwaj's  been  excluded,  and  the  rule  has  been  so  broad  as  to  exclude 
all  admissions  thus  made.  Another  instance  of  exclusion  of  testimony 
is  that  of  an  offer  of  one  party  to  another  to  pay  a  sum  of  money, 
or  other  valuable  consideration,  with  a  view  to  a  compromise  of  the 
matter  in  controversy.  It  must  be  permitted  to  men  to  endeavor  to 
buy  their  peace,  without  being  prejudiced  by  a  rejection  of  their  offers. 
Hence,  evidence  of  such  offers  or  proposals  is  iiTelevant,  and  they  are 
not  to  be  taken  as  admissions  of  the  legal  liability  of  the  party  making 
them.  But  here  a  distinction  exists  between  the  cases  of  an  offer  to 
pay  money  to  settle  a  controversy,  and  an  admission  of  particular  facts, 
connected  with  the  case,  made  by  a  party  pending  a  negotiation  for  a 
compromise.  The  more  convenient  rule  might  have  been  that  which  is 
applicable  to  communications  between  client  and  attorney,  excluding, 
as  testimony,  everything  communicated  in  this  relation ;  which  nile,  if 
applied  here,  wonld  exclude  every  admission  made  during  the  interview 
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which  was  had  for  such  compromise.  To  some  extent  this  rule  was  at- 
tempted to  be  introduced,  excluding  all  admissions  of  the  parties,  even 
admisdions  of  particular  facts,  where  it  appeared  that  they  were  ex- 
presslj-  stated  at  the  time  **  to  be  made  without  prejudice."  But  the 
exception  was  soon  introduced,  that  the  evidence  was  competent  where 
it  was  the  admission  of  a  collateral  fact.  Waldridffe  v.  Kennison^  1 
Esp.  R  143.  And  the  rule  seems  now  very  generallj-  settled,  and  sanc- 
tioned by  author! t}',  that  evidence  of  the  admission,  by  a  party,  of  vmy 
independent  fact,  is  admissible,  though  made  under  treat}'  of  compro- 
mise. Greenl.  on  £v.  s.  192.  It  has  been  directly  so  held  in  this 
Commonwealth,  in  the  cases  of  Marah  v.  Gold^  2  Pick.  290,  and  Oer- 
rish  v.  Stoeetser^  4  Pick.  374.  To  these  authorities  may  be  added 
Midler  v.  Hampton^  6  Conn.  416 ;  Murray  v.  Coster^  4  Cow.  635 ; 
Sanborn  v.  NsilBon^  4  N.  H.  601. 

The  right  now  given  by  the  laws  of  this  Commonwealth  to  any  party 
to  draw  from  his  adversary  in  a  suit  at  law,  thi*ough  the  instrumentality 
of  a  bill  of  discovery,  an  admission  of  all  facts  known  to  him,  which 
may  be  useful  to  the  cause,  has  rendered  this  whole  matter  of  much 
less  practical  importance ;  for,  if  excluded  as  an  admission  made  pend- 
ing a  compromise,  they  may  be  drawn  from  the  party  through  the  me- 
dium of  a  bill  of  discover}'.  So  far,  therefore,  as  relates  to  the  evidence 
offei'ed  of  admissions  of  particular  facts  by  the  defendant,  as  that  he 
had  sold  the  property  in  controversy,  and  that  a  demand  had  been 
made  on  him  for  the  same,  these  are  clearly  admissions  and  declara- 
tions not  protected  by  the  rale  excluding  offers  by  waj^  of  compromise. 

In  connection  with  this  evidence,  there  was  admitted  a  portion  of 
the  conversation  between  the  parties,  of  a  more  doubtful  character,  in 
which  the  plaintiff  said,  ^'  I  suppose  you  would  do  better  by  me  than 
3*on  offered  yesterday."  If  these  words  were  introduced  as  evidence 
disconnected  with  the  other  facts  stated,  they  would  be  properly  ex- 
cluded ;  certainly,  if  it  was  proposed  to  have  the  jury  infer  from  them 
that  the  defendant  had  made  to  the  plaintiff  an  offer  to  adjust  their 
controversy,  by  payment  to  him  of  money,  or  other  valuable  considera- 
tion. But,  although  irrelevant,  we  do  not  think  they  were,  under  the 
circumstances,  so  far  objectionable  as  to  require  the  verdict  to  be  set 
aside  for  liiis  cause.  They  were  introduced  in  connection  with  other 
words  proper  to  be  admitted  as  evidence.  So  also,  when  closely  exam- 
ined, they  will  not  be  found  to  contain  any  admission  that  the  defend- 
ant had  ever  offered  to  pay  the  plaintiff  anything.  They  would  be 
entirely  consistent  with  a  mere  offer  by  the  defendant  to  adjust  the 
matter  upon  the  plaintiff's  withdrawing  his  suit  They  are,  perhaps, 
also,  to  be  taken  as  the  words  of  the  plaintiff,  and  without  being  as- 
sented to  by  the  defendant.  We  do  not  deem  them  of  such  a  character, 
or  so  material,  as  to  Justify  or  require  us  to  order  a  new  trial. 

Exceptions  ovemded} 

1  See  Harrin^n  v.  Lincoln,  4  Gray,  563  ;  Teligram  Newsp.  Co.  v.  Com.,  172  Mass. 
294,  299 ;  Colbum  v.  Groton,  66  N.  H.  151 ;  Jenness  v.  Jones,  68  N.  H.  478 ;  Key- 
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TOMLINE  V.  TYLEE. 
Bkfobe  the  Judges  for  the  Trial  of  Election  Petitionb.    1881. 

[Reported  44  L.  T,  Rep.  N.  8.  187.^] 

MaUhevos^  Q.  C,  and  A,  X.  Smith,  appeared  for  the  petitioner. 

Waddj/y  Q.  C.,  and  S,  Tennant,  were  for  the  respondent. 

The  respondent's  counsel  asked  the  court  to  order  the  production  bj 
the  postoffioe  of  telegraph  messages  specified,  which  were  then  admit- 
ted by  the  postofiice  authorities  to  be  in  existence.  A  telegram  from 
the  post-office  authorities  to  Lush,  J.,  said  that  the  telegrams  in  ques- 
tion could  be  sent  from  the  General  PostOffice  to  the  local  postmaster 
for  production  to  the  court  if  the  court  desired  it,  but  also  called  the 
attention  of  the  court  to  the  Tau7iton  Case^  2  CyM.  &  H.  72,  in  which 
Bramwell,  B.,  decided  that  the  postmaster  could  not  be  compelled  to 
pixxiuce  telegrams.  A.  JL.  Smithy  without  objecting  to  the  production 
of  the  telegrams,  referred  to  the  Stroud  Casey  2  O'M.  &  H.  110.  Ten- 
nant  referred  to  the  Bolton  Case,  2  O'M.  &  H.  139,  in  which  production 
had  been  ordered  by  the  court  after  taking  time  to  consider  the  question. 

Lush,  J.,  said  that  he  must  consider  the  Bolton  Case  as  overruling 
the  decision  in  the  Stroud  Case,  which  was  not  a  considered  judgment, 
but  a  judgment  at  the  moment  He  could  not  follow  Bramwell,  B.'8, 
reasoning  on  either  ground.  Bramwell,  B^  seemed  to  think  that  there 
was  a  strong  analogy  between  compelling  an  officer  of  the  post-office  to 
produce  a  telegram,  and  compelling  a  clerk  in  a  counting-house  to  pro- 
duce his  master's  ledger.  According  to  his  mind  there  was  no  analogy 
whatever  between  the  two  cases,  because  in  one  the  master  himself 
could  be  subposncted,  but  in  the  other  the  Queen  could  not  be  svb- 
pomaed.  With  regard  to  the  other  ground,  that  it  would  be  the  means 
of  producing  a  disclosure  of  matters  which  the  law  held  confidcntiai, 
such  as  communications  between  solicitors  and  dients,  and  certain 
communications  between  husband  and  wife,  that  was  a  question  to  be 
determined  when  the  telegram  was  shown  to  the  judge ;  but  it  was  not 
an  argument  against  its  production  by  the  post-office  authorities.  It 
was  an  argument  against  its  being  put  in,  if  when  it  was  produced  the 
judge  saw  it  was  of  a  confidential  character.  It  appeared  to  him  that 
the  legislature  when  they  transferred  the  telegrams  to  the  post-office, 
intended  that  the  public  should  be  just  as  well  off  as  they  were  before, 
when  they  could  always  compel  a  telegraph  company  to  produce  the 
telegrams,  just  as  they  could  compel  any  person  to  produce  a  letter. 
He  therefore  thought  that  the  decision  of  Bramwell,  B.,  was  really 
overruled  in  the  latter  case,  and  that  the  conrt  was  quite  authoriEed  to 
require  the  production  of  the  tel^rams.  The  statute  contemplated  that 
an  order  should  be  made,  and  the  telegrams  must  be  produced. 

noMs  u,  Manning,  16  Md.  519,  526 ;  C.  B.  &  Q.  R.  Co.  v.  RobertSp  10  Gal.  Ap|i.  87 ; 
Steph.  Dig.  £v.  (Chase's  ed.),  art.  20.  note ;  2  Chamberlayne's  Taylor,  Evid.  p.  554^  ; 
Cbamberlayne's  Best,  Evid.  p.  489  ;  1  Greenl.  End.  8. 192.  ^  En. 
^  A  part  of  the  case  is  omitted. 
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Manisty^  J.,  said,  if  the  telegrams  were  needed  for  the  purpose  of 
proving  some  step  in  a  prosecution  for  illegal  acts,  be  could  not  doubt 
that  they  would  be  and  ought  to  be  produced.  Really  they  were  pri- 
vate telegrams,  not  communications  with  the  Government.  The  post- 
office  was  appointed  as  the  place  where  they  were  to  be  deposited  from 
time  to  time,  but  they  were  very  different  from  State  communications. 
If  again  the  production  was  required  for  the  purpose  of  revealing  how  a 
man  had  voted,  the  officer  having  charge  of  them  might  sa}-  that  he 
ought  not  to  produce  them,  because  that  would  be  violating  the  Ballot 
Act,  and  disclosing  the  name  of  the  candidate  for  whom  the  person 
voted ;  but  in  this  case  the  officer  made  no  objection ;  he  was  willing  to 
send  them  if  the  Judges  wished  him  to  do  so,  and  therefore  he  had  not 
the  slightest  difficulty  in  requesting  that  they  should  be  sent^ 


WORTHINGTON  v.  SCRIBNEE. 
SuPBEMB  Judicial  Court  op  Massachusetts.    1872. 

[Reported  109  Mau,  487.] 

Tort  against  Charles  Scribner,  Andrew  C.  Armstrong,  Edward  Sey- 
mour, Arthur  J.  Peabody,  and  Charles  "Welford. 

The  declaration  alleged  that  the  plaintiff  was  engaged  in  importing 
books  into  the  United  States ;  that  the  defendants,  conspiring  to  injure 
him  and  prevent  his  so  importing  books,  and  without  probable  cause, 
maliciously  and  falsely  represented  to  the  Treasury  Department  of  the 
United  States,  and  to  the  Solicitor  of  the  United  States  Treasury,  that 
the  plaintiff  had  purchased  books  with  the  intention  of  bringing  them 
into  the  United  States,  either  altogether  in  fraud  of  the  United  States 
revenue,  or  at  a  fraudulent  undervaluation,  and  thus  induced  the  de- 
partment and  the  solicitor  to  order  the  plaintiff's  books  to  be  seized, 
when  entered  for  import ;  that  sundry  cases  of  his  books  were  accord- 
ingly seized  and  libelled  on  informations  in  the  United  States  courts ; 
and  that  the  informations  were  afterwards  dismissed  and  the  books 
released.  The  defendants'  answer  denied  all  the  plaintiff's  allegations, 
and  further  alleged  '  *  that  if  any  communication  was  made  by  any  per- 
son to  said  solicitor  or  other  officer  of  the  United  States,  as  aUeged,  or 
relative  to  any  anticipated  attempts  to  introduce  goods  into  the  United 
States  without  payment  of  the  proper  duties  thereon,  and  not  in  con- 
formity with  the  laws  of  the  United  States,  the  same  would  be  a  privi- 
leged communication,  and  would  not  be  ground  or  cause  for  this 
action." 

1  And  80  Ince'g  Case,  20  L.  T.  Rep.  N.  8.  421  (1869) ;  Heinsler  v,  Freedman. 
2  Pare.  Sel.  Caa.  274  (Pa.  1861)  ;  State  r.  Utchfield,  68  Me.  267  (1870) ;  ExparU  Brown, 
72  Mo.  83  (1880).  See  Mr.  Henry  Hitchcock's  valuable  paper  on  "  The  Inviolability 
of  Telegrams,"  in  6  So.  Law  Rev.  N.  8.  478  (1879) ;  Cooley,  Const  Lim.  (6th  ed.)  871  n. ; 
Ex  parU  Jackson,  96  U.  S.  727.  —  En. 
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The  plaintiff  filed  interrogatories,  to  be  answered  bj  the  defendants 
severally,  one  of  which  was  as  follows :  "  Did  3'ou  not,  in  the  summer 
or  fall  of  1869,  and  if  so,  when,  inform  the  United  States  Treasury 
Department,  the  Secretary,  the  Solicitor  of  the  Treasury,  or  some  ofl3- 
cer  or  employee  in  said  department,  and  if  yea,  when,  that  you  knew, 
or  believed,  or  thought  that  the  plaintiff  was  buying  large  quantities  of 
books  in  England,  with  the  intention  of  bringing  them  into  the  United 
States  in  violation  of  law,  or  anything  to  that  effect?  If  yea,  state 
fully  all  that  you  did  in  the  matter,  including  copies  of  all  written  com- 
munications, and  substance  of  all  oral  statements/'  There  were  other 
interrogatories  similar  to  this,  and  designed  substantiallj'  to  ascertain 
whether  the  defendants  had  not  informed  the  Treasury  Department,  or 
some  officer  thereof,  of  alleged  contemplated  frauds  on  the  revenue,  or 
as  to  the  channels  through  which  such  information  came  to  the  United 
States  government. 

The  defendants  refusing  to  answer  these  interrogatories,  the  plaintiff 
moved  that  the}'  be  ordered  to  do  so,  and  the  question  whether  the 
motion  should  be  granted  was  reserved  by  Wells,  J.,  for  the  determina- 
tion of  the  full  court 

It,  M,  Morae^  Jr,^  and  R,  Stone^  Jr.^  for  the  plaintiff. 

O.  a.  Hale,  for  the  defendante. 

Gray,  J.  It  is  the  duty  of  every  citizen  to  communicate  to  his  goy- 
ernment  anv  information  which  he  has  of  the  commission  of  an  offence 
against  its  laws.  To  encourage  him  in  performing  this  duty  without 
fear  of  consequences,  the  law  holds  such  information  to  be  among  the 
secrets  of  State,  and  leaves  the  question  how  far  and  under  what  cir- 
cumstances the  names  of  the  informers  and  the  channel  of  communica- 
tion shall  be  suffered  to  be  known,  to  the  absolute  discretion  of  the 
government,  to  be  exercised  according  to  its  views  of  what  the  inter- 
ests of  the  public  require.  Cknirts  of  Justice  therefore  will  not  compel 
or  allow  the  discovery  of  such  information,  either  by  the  subordinate 
officer  to  whom  it  is  given,  by  the  informer  himself,  or  by  any  other 
person,  without  the  permission  of  the  government  The  evidence  is 
excluded,  not  for  the  protection  of  the  witness  or  of  the  party  in  the 
particular  case,  but  upon  general  grounds  of  public  policy,  because  of 
the  confidential  nature  of  such  communications. 

The  earliest  case  upon  the  subject  is  Rex  v.  Akera,  6  Esp.  125,  note, 
in  which,  on  an  indictment  for  obstructing  a  custom-house  officer  in 
the  execution  of  his  duty,  Lord  Kenyon  said :  ''  The  defendant's  coun- 
sel have  no  right,  nor  shall  they  be  permitted,  to  inquire  the  name  of 
the  person  who  gave  the  information  of  the  smuggled  goods."  All  the 
English  authorities  agree  that  the  rule  has  ever  since  been  held  in 
revenue  cases  to  prevent  a  witness  from  answering  questions  that 
would  disclose  the  informer,  if  a  third  person ;  and  in  Attorney' General 
V.  JBriant,  15  M.  &  W.  169,  it  was  held  that  a  witness  could  not  be 
asked  on  cross-examination  whether  he  was  himself  the  informer.  The 
rule  has  been  nearly  as  long  established  in  prosecutions  for  high  Irea- 
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son.  Hex  v.  Hardy y  24  Howell's  State  Trials,  199,  758,  816-820, 
823;  Bex  v.  Watson^  32  Howell's  State  Trials,  1,  102-105;  s.  c.  2 
Stark.  116,  136.    And  it  has  been  often  applied  in  civil  actions. 

In  Hobvison  v.  Mat/^  2  Smithy  3,  which  was  an  action  for  a  libel 
in  a  letter  by  the  defendant  to  the  Lords  of  the  Admiralty,  char- 
ging the  plaintiff  with  anlawfull}'  pretending  to  be  a  magistrate  and 
granting  protections  to  vessels  to  the  prejudice  of  the  royal  service,  the 
Lords  of  the  Admiralty  had  given  up  the  letter  and  directed  the  action 
to  be  brought,  so  that  no  question  whether  it  could  otherwise  have 
been  put  in  evidence  arose ;  the  only  question  argued  was  whether  the 
letter  could  be  held  to  be  a  libel ;  and  Lord  £llenborough,  in  delivering 
Judgment  against  the  defendant  on  that  question,  expressed  a  signifi- 
cant doubt  ^^  whether  the  Board  of  Admiralty  did  right  in  suffering  the 
paper  to  go  out  of  their  hands,  since  it  might  tend  to  discourage  the 
giving  of  information  concerning  abuses,'*  —  thus  distinctly  implying 
that,  but  for  the  course  taken  by  the  Board  of  Admiralty,  the  plaintiff 
could  not  have  proved  his  case. 

In  JSbme  v.  BerUinck,  2  Brod.  <&  Bing.  130,  it  was  held  by  Chief 
Justice  Abbott,  and  affirmed  in  the  Exchequer  Chamber,  in  an  action 
for  libel  by  an  officer  of  the  army  against  the  president  of  a  military 
court  of  inquiry,  that  neither  their  report  to  the  commander-in-chief, 
nor  an  office  copy  of  it,  should  be  admitted  in  evidence.  In  the  ver}' 
recent  case  of  Dawkins  v.  Bokeby,  Law  Rep.  8  Q.  B.  255,  the  same 
Court  held  the  statements,  oral  or  written,  of  an  officer,  examined  be- 
fore such  a  military  tribunal,  to  come  within  the  same  principle.  And 
in  Beateon  v.  Skene,  5  H*  &  N.  838,  an  action  of  slander  against  one 
military  officer  for  speaking  defamatory  words  of  the  military  conduct 
of  another,  it  was  held  that  the  Secretary  for  War,  who  objected  to 
produce  in  evidence  the  minutes  of  a  court  of  inquiry,  and  letters  writ- 
ten to  the  War  Department  by  the  plaintiff  himself,  on  the  ground  that 
their  production  would  be  prejudicial  to  the  public  service,  was  not 
bound  to  produce  either. 

In  Barl  v.  Vasa^  1  Shaw,  229,  which  was  an  action  for  a  libel  alleged 
to  be  contained  in  a  letter  to  the  Board  of  Customs  before  which  the 
nomination  of  the  plaintiff  as  a  costom-house  officer  was  pending,  the 
House  of  Lords,  upon  the  opinion  of  Lord  Eldon  after  conference  with 
Chief  Justice  Abbott,  held  that  the  board  could  not  be  compelled  to 
produce  the  letter,  '^  because  it  is  against  public  policy  that  you  should 
be  compelled  to  produce  instruments  and  papers,  whidi,  if  persons  are 
compelled  to  produce,  it  must  shut  out  the  possibility  of  the  public  re- 
ceiving any  information  as  to  a  person's  fitness  to  be  appointed  to  an 
office ; "  and  '^  it  would  be  a  very  dangerous  thing  indeed,  if  this  were 
permitted." 

In  Jfarbury  v.  Madison^  1  Crancb,  137,  144,  the  Supreme  Court  of 
the  United  States  compelled  the  acting  Secretary  of  State  to  testify 
whether  certain  commissions  fh>m  the  executive  had  ever  been  in  his 
office^  only  because  ''  that  could  not  be  a  confidential  fact;"  and  de« 
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clared)  that  if  there  was  anj'thing  confidential,  or  the  Secretary  thoaght 
anything  was  oommnnicated  to  him  in  confidence,  he  was  not  obliged 
to  disclose  it. 

The  ruling  of  Chief  Jostioe  Marshall,  upon  the  trial  of  Aaron  Burr, 
cited  for  the  plaintiff,  was  merely  that  a  subpoena  duces  tecum  might  be 
issued  to  the  President  of  the  United  States  for  a  letter  addressed  to 
him  by  a  military  oflScer  who  was  to  be  a  witness  against  the  defend- 
ant ;  leaving  the  question  of  the  production  of  the  letter,  if  containing 
any  matter  which  in  the  judgment  of  the  President  could  not  be  dis- 
closed without  injury  to  the  public,  to  be  considered  on  the  return  of  the 
subpoena.  1  Burr's  Trial,  177-189.  And  he  never  had  occasion  to 
decide  that  question.    See  2  Burr's  Trial,  533-589. 

In  United  States  v.  Mosee^  4  Wash.  C.  C.  726,  upon  the  trial  of  an 
indictment  for  oonterfeiting,  it  was  ruled  that  the  officer  who  appre- 
hended the  defendant  was  not  bound  to  disclose  the  name  of  the  person 
from  whom  he  received  the  information  which  led  to  the  detection  and 
arrest ;  Mr.  Justice  Washington  saying  that  such  disclosure  might  be 
highly  prejudicial  to  the  public  in  the  administration  of  justice,  by  de- 
terring persons  from  making  similar  disclosures  of  crimes  which  they 
knew  to  have  been  committed. 

In  State  v.  Soper^  16  Maine,  293,  a  like  ruling  was  made  upon 
the  cross-examination  of  the  owner  of  stolen  goods,  when  called  as 
a  witness  for  the  government  upon  the  trial  of  an  indictment  for 
larceny. 

In  Pennsylvania,  it  has  been  determined  in  an  action  for  a  libel  con- 
tained in  a  deposition  made  and  sent  to  the  governor  by  a  private  citi- 
zen, charging  the  plaintiff  with  misconduct  in  office,  that  it  was  within 
the  discretion  of  the  governor  to  produce  or  withhold  the  letter,  and 
that  parol  evidence  of  its  contents  was  inadmissible.  Oray  v.  JPent* 
land,  2  S.  &  R.  23 ;  Toter  v.  Sanno^  6  Watts,  164,  166. 

In  White  y.  NichoUe^  8  How.  266,  and  Howard  v.  TTiompeon,  21 
Wend.  319,  cited  for  the  plaintiff,  the  original  letters  to  the  President 
and  the  Secretary  of  the  Treasury,  which  were  relied  on  as  containing 
libellous  matter,  were  produced  by  the  plaintiff,  who  must  have  ob- 
tained them  by  permission  of  the  government,  so  that  no  question  of 
Qompetfing  a  disclosure  arose ;  and  in  Howard  v.  Thompson  the  Court 
said  that  if  the  letters  had  not  been  surrendered  by  the  Secretaiy  of  the 
Treasury,  he  could  not  have  been  compelled  to  produce  them,  and  sec- 
ondary evidence  of  their  contents  could  not  have  been  admitted. 

The  only  cases  which  afford  any  color  for  the  plaintiff*s  position  are 
of  rulings  at  Nisi  Prius^  of  very  little  weight,  as  compared  with  so 
many  well-considered  judgments  rendered  upon  full  argument 

In  one  case  before  Lord  Kenyon  and  another  before  Baron  Rolfe,  a 
witness  who  appeared  on  his  direct  examination  by  the  government  to 
be  an  informer  was  permitted,  without  objection,  to  testify  on  cross- 
examination  that  no  other  person  gave  information  upon  the  subject ; 
bat  in  such  a  case,  Baron  Rolfe  remarked,  '^  The  principle  was  rather 
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followed  than  violated."     TAe  King  v.  Blackmartj  1  Esp.  95 ;  JRegina 
V.  Candy,  cited  15  M.  &  W.  175. 

The  ruling  of  Chief  Justice  Cockburn,  upon  an  indictment  for  admin- 
istering poison,  in  Regina  y.  Richardson^  8  F.  &  F.  693,  compelling 
a  policeman  to  answer  on  cross-examination  from  whom  he  had  re- 
ceived the  information  in  consequence  of  which  he  found  the  poison  in 
a  place  used  by  the  defendant,  must  be  maintained,  if  at  all,  upon  the 
ground  that  the  witness  had  already  been  examined  by  the  government 
as  to  part  of  the  conversation  between  him  and  tlie  informer,  and  might 
therefore,  for  the  protection  of  the  defendant  against  any  unjust  infe- 
rence which  might  be  drawn  from  the  result  of  such  examination,  be 
required  to  state  the  whole  of  that  conversation. 

The  ruling  of  Lord  Campbell  in  Dickson  v.  WiUony  1  F.  &  F.  419, 
that  a  communication  sued  on  as  a  libel,  held  by  the  Secretary  for  War 
in  behalf  of  the  Crown,  should  be  produced  from  his  office  and  read  in 
evidence,  was,  as  observed  by  Chief  Baron  Kelly,  in  delivering  the  judg- 
ment of  the  Exchequer  Chamber  in  Dawkins  v.  Rokeby^  Law  Rep.  8 
Q.  B.  255,  273,  directly  at  variance  with  the  previous  judgment  of  that 
Court  in  Home  v.  JBentinck,  2  Brod.  A  Bing.  130,  above  cited. 

In  Rlake  v.  Filfold,  1  Mood.  &  Rob.  198,.  in  which  Mr.  Justice 
Taunton  admitted  in  evidence,  to  support  an  action  for  libel,  a  letter  to 
the  chief  secretary  of  the  Postmaster-General  from  a  private  individual, 
complaining  of  the  misconduct  of  a  guard,  the  objection  was  made  by 
the  defendant's  counsel,  ^*  on  the  ground  that  it  was  a  privileged  com- 
munication made  to  a  public  officer,  and  that  such  public  officer  ought 
not  to  be  allowed  to  produce  it ; "  the  Post  Office  Department  had  evi- 
dently suffered  the  letter  to  pass  into  the  plaintiflTs  hands,  for  the  re- 
port states  that  the  handwriting  was  proved  before  the  objection  was 
made ;  and  the  whole  attention  of  the  judge  seems  to  have  been  di- 
rected to  the  question  whether  the  letter  could  be  deemed  a  privileged 
communication  upon  which  no  action  would  lie.  This  last  question 
was  the  only  one  touched  by  the  other  authorities  cited  for  the  plaintiff. 
^airman  v.  Jves^  5  B.  &  Aid.  642 ;  Dawkins  v,  PaiUet,  Law  Rep.  5 
Q.  B.  94;  &Donohue  v.  Mc  Govern,  23  Wend.  26;  2  Kent  Com. 
(6th  ed.)  22. 

The  question  now  before  us  is  not  one  of  the  law  of  slander  or  libel, 
but  of  the  law  of  evidence ;  not  whether  the  communications  of  the 
defendants  to  the  officers  of  the  treasury  are  so  privileged  from  being 
considered  as  slanderous,  as  to  affect  the  right  to  maintain  an  action 
against  the  defendants  upon  or  by  reason  of  them ;  but  whether  they 
are  privileged  in  a  different  sense,  so  that  courts  of  justice  will  not 
compel  or  permit  their  disclosure  without  the  assent  of  the  government 
to  whose  officers  the}'  were  addressed.  The  reasons  and  authorities 
already  stated  conclusivelj'  show  that  the  communications  in  question 
are  privileged  in  the  latter  sense,  and  cannot  be  disclosed  without  the 
permission  of  the  Secretary  of  the  Treasury.  And  it  is  quite  clear  that 
the  discovery  of  documents  which  are  protected  from  disclosure  upon 
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grounds  of  public  policj-  cannot  be  compelled,  either  by  bill  in  equity  or 
by  interrogatories  at  \&w.  Smith  v.  East  India  Co.j  1  PhiL  Ch.  50 ; 
McElveney  v.  Conndlan^  17  Irish  C.  L.  55 ;  Wilson  v.  Webber j  2  Gray, 
588«    The  defendants  therefore  should 

Nat  be  ordered  to  answer  the  interroffatories.^ 


APPEAL  OF  JOHN  F.  HARTRANFT,   GOVERNOR. 
Supreme  Court  of  Pennsylvania.     1878. 

[Reported  85  Pa.  St,  483.]  * 

This  was  the  appeal  of  John  F.  Hartranft,  Governor  of  the  Com- 
monwealth ;  M.  S.  Quay,  Secretary  of  the  Commonwealth ;  James  W. 
Latta,  Adjutant-General  of  the  Commonwealth ;  General  R.  M.  Brin- 
ton,  and  Major  A.  Wilson  Norris,  from  the  order  of  the  Court  of  Quarter 
Sessions  of  the  Peace  of  Allegheny  County,  allowing  and  directing  at- 
tachments to  issue  against  them  in  the  matter  of  the  investigation  of 
the  grand  jury  into  tlie  riots  at  Pittsburgh,  of  July  21st  and  22d,  1877, 
[These  persons,  having  been  duly  summoned  on  Oct  1st,  1877,  to  ap- 
pear and  testify  before  a  grand  Jurj*,  failed  to  appear.  On  a  motion  to 
the  Court  of  Quarter  Sessions  of  Alleghenj'  County  to  adjudge  them  in 
contempt  and  issue  attachments  to  compel  their  appearance,  the  Attor- 
ney-General filed  an  answer  setting  forth  various  reasons  for  their  non- 
appearance ;  but  the  motion  was  allowed  and  an  order  for  attachments 
issued.  Thereupon  a  writ  of  certiorari  was  taken  in  behalf  of  the  said 
persons,  and  various  errors  were  assigned.] 

Thomas  M.  Marshall,  Lyman  2>.  Gilbert^  Deputy  Attorney-General, 
and  Oeorge  Lear^  Attorney -General,  for  appellants. 

E,  A,  Montooth^  District-Attorne}-,  Morion  Hunter^  Assistant  Dis- 
trict-Attorney, S.  A.  Mc  Clung ^  and  Oeorge  Shiras^  Jr.^  contra. 

Mr.  Justice  Gordon  delivered  the  opinion  of  the  Court,  January 
7,  1878.  •  .  .  For  the  purposes  of  this  case,  however,  we  may  admit 
the  regularity  of  this  subpoena  and  that,  upon  an  ordinar}-  citizen,  it 
would  have  been  binding  and  obligator}',  for  we  regard  the  question  of 
the  liability  of  the  appellants  to  attachment,  in  any  event,  as  the  prime 
one  of  this  case.  In  order  to  resolve  this,  we  must  first  undei'stand 
who  the  persons  are,  against  whom  the  Court  has  directed  its  attach- 
ment, and  for  what  purpose  the}^  have  been  subpoenaed.  They  are  the 
Governor  of  Pennsylvania,  the  Secretary  of  the  Commonwealth,  the 
Adjutant-General,  chief  officers  of  the  Executive  Department  of  the 
State  government,  and  two  officers  of  the  National  Guard ;  the  latter 
subordinates  acting  under  the  orders  of  the  former.    The  punKvw*  flrvi- 

^  Compare  TWte»  v.  CT.  i^.,  92  U.  S.  105.  —  Ed. 

'  A  part  of  the  case  is  omitted  and  the  statement  of  facts  is  abridged. 
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which  these  officers  are  subpoenaed  is,  that  the  grand  jury  ma}'  be  put 
into,  possession  of  any  information  they  may  be  possessed  of^  or  that 
may  be  within  the  power  of  their  several  departments,  concerning  the 
militar}'  or  other  means  used  by  them  in  the  suppression  of  the  late 
riots  in  the  city  of  Pittsburgh.  It  will  be  obsei*ved  that  these  persons 
are  subpoenaed  for  the  purpose  of  compelling  a  revelation  of  such 
things  as  have  come  to  their  knowledge  in  their  official  capacities,  and 
which  strictly  belong  to  their  several  departments  as  officers  of  the 
Commonwealth.  This  is  clearly  set  out  in  the  answer,  by  the  Attorney- 
General,  to  the  application  for  the  attachment,  and  there  has  been  no 
denial  thereof  upon  the  argument  before  us.  In  order  to  simplify 
matters,  we  may  treat  this  case  just  as  though  the  process,  Orst  and 
last,  were  against  the  Governor  alone :  for  if  he  is  exempt  from  at- 
tachment because  of  his  privilege,  his  immunity  protects  his  subordi- 
nates and  agents.  The  general  principle  is,  that  whenever  the  law 
vests  anj'  person  with  the  power  to  do  an  act^  at  the  same  time  con- 
stituting him  a  judge  of  the  evidence  on  which  the  act  may  be  done, 
and  contemplating  the  employment  of  agents  through  whom  the  act  is 
to  be  accomplished,  such  i)erson  is  clotlied  with  discretionary'  powers, 
and  is  quoad  hoc  a  judge.  His  mandates  to  his  legal  agents,  on  his 
declaring  the  event  to  have  happened,  will  be  a  protection  to  those 
agents.     Vanderheyden  y.  Young^  11  Johns.  158,  per  Spencer,  J. 

It  follows,  if  the  Governor,  as  supreme  executive,  and  as  commander- 
in-chief  of  the  army  of  the  Commonwealth,  is  charged  with  the  duty 
of  suppressing  domestic  insurrections,  he  must  be  the  judge  of  the 
necessity  requiring  the  exercise  of  the  powers  with  which  he  is  clothed, 
and  his  subordinates,  who  are  employed  to  render  these  powers  effi- 
cient and  to  produce  the  legitimate  results  of  their  exercise,  can  be 
accountable  to  none  but  him.  In  like  manner,  if  he  is  constituted  the 
judge  of  what  things,  knowledge,  or  infoimation,  coming  into  his  de- 
partment through  himself  personally  or  from  his  subordinates,  may 
or  may  not  be  revealed,  then  such  subordinates,  without  his  permis- 
sion, cannot  be  compelled  to  disclose,  in  court,  anj'  such  matters  or 
information. 

What,  then,  are  the  duties,  powers,  and  privileges  of  the  Governor? 
In  the  language  of  the  Constitution,  art  4,  sect.  2,  ^^  The  supreme 
executive  power  shall  be  vested  in  the  Governor,  who  shall  take  care 
that  the  laws  be  faithfulh'  executed."  Also,  same  article,  sect.  7, 
"  The  Governor  shall  be  commander-in-chief  of  the  army  and  navj'  of 
the  Commonwealth,  and  of  the  militia,  except  when  they  shall  be 
"tailed  into  the  actnal  service  of  the  United  States.*'  He  is,  also  in- 
vested with  the  appointing  and  pardoning  powers ;  the  power  to  con- 
vene the  legislature  in  cases  of  emergency,  and  to  approve,  or  veto, 
bills  submitted  to  him  by  the  General  Assembly.  It  is  scarcelj-  con- 
ceivable that  a  man  could  be  more  completely  invested  with  the  supreme* 
power  and  dignity  of  a  Aree  people.  Observe,  the  supreme  executive 
power  is  vested  in  the  Governor,  and  he  is  charged  with  the  faithful 
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execution  of  the  laws,  and  for  the  acoomplishment  of  this  parpose  be 
is  made  commander-in-chief  of  the  army,  navy,  and  militia  of  the  State. 
Who  then  shall  assume  the  power  of  the  people  and  call  this  magistrate 
to  an  account  for  that  wltich  he  has  done  in  discharge  of  his  constita- 
tiona]  duties?    If  he  is  not  the  Judge  of  when  and  how  these  duties  are 
to  be  performed,  who  is?    Where  docs  the  Court  ol  Quartet  Sessions, 
or  any  other  Court,  get  the  power  to  call  this  man  before  it,  and  compel 
him  to  answer  for  the  manner  in  which  he  has  discharged  his  constitu- 
tional functions  as  executor  of  the  laws  and  commander-in-chief  of  the 
militia  of  the  Commonwealth?    For  it  cettainl}*  is  a  logical  sequence 
that  if  the  Governor  can  be  compelled  to  reveal  the  means  used  to  ac- 
complish a  given  act,  he  can  also  be  compelled  to  answer  for  the  man- 
ner of  accomplishing  such  act.     If  the  Court  of  Quarter  Sessions  of 
Allegheny  County  can  shut  him  up  in  prison  for  refusing  to  appear 
before  it  and  reveal  the  methods  and  means  used  bv  him  to  execute  the 
laws  and  suppress  domestic  violence,  wh}*  may  it  not  commit  him  for  a 
breach  of  the  peace,  or  for  homicide,  resulting  from  the  discharge  of 
bis  duties  as  commander-in-chief?    And  if  the  Courts  can  compel  him 
to  answer,  why  can  the}-  not  compel  him  to  act?    All  these  things,  we 
know,  may  be  done  in  the  case  of  private  individuals ;  such  an  one  maj- 
be  compelled  to  answer,  to  account,  and  to  act     In  other  words  if,  from 
such  analogy,  we  once  begin  to  shift  the  supreme  executive  power, 
from  him  upon  whom  the  Constitution  has  conferred  it,  to  the  judiciary, 
we  may  as  well  do  the  work  thoroughly  and  constitute  the  Courts  the 
absolute  guaixlians  and  directors  of  all  governmental  functions  what- 
ever.   If,  however,  this  cannot  be  done,  we  had  better  not  take  the  first 
step  in  that  direction.     We  had  better  at  the  outstart  recognize  the 
fact,  that  the  executive  department  is  a  co-ordinate  branch  of  the  gov- 
ernment, with  power  to  judge  what  should  or  should  not  be  done  within 
its  own  department,  and  what  of  its  own  doings  and  communications 
should  or  should  not  be  kept  secret,  and  that  with  it,  in  the  exercise  of 
these  constitutional  powers,  the  Courts  have  no  more  right  to  interfere, 
than  has  the  executive,  under  like  conditions,  to  interfere  with  the 
Courts.     In  the  case  of  Oliver  v.  Wamwuth^  22  La.  1,  it  was  held 
(per  Taliafero,  J.),  that,  under  the  division  of  powers,  as  laid  down  in 
the  Federal  and  State  constitutions,  the  judiciary  department  has  no 
jurisdiction  over  or  right  to  interfere  with  the  independent  action  of 
the  chief  executive,  in  the  functions  of  his  office,  even  though  the  act 
he  is  requii*ed  to  perform  be  purel}'  ministerial.    This  is  putting  the 
matter  on  very  high  grounds,  for,  in  such  case,  no  other  oflQcer  would 
be  exempt  from  the  mandatory  power  of  the  judiciary.    No  case  could 
more  forcibly  exhibit  the  extreme  reluctance  of  courts  to  interfere  with 
the  functions  of  the  supreme  executive,  ibr  the  hypothesis  put  is  the 
reflisal  of  the  Governor  to  perform  a  duty,  cast  upon  him  by  law,  of  a 
character  strictly  ministerial.    We  think,  however,  that  Uie  ground 
upon  which  this  decision  stands,  is  substantial;  for,  as  the  learned 
Justice  well  argues,  the  difficulty  arises  in  the  attempt  to  establish  a 
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distinction  between  ministerial  and  discretionary  acts  as  applied  to  the 
Governor,  and  tlien  to  conclade  that  tlie  former  roa}'  be  enforced  by 
judicial  decree ;  it  is  objected,  however,  that  the  doctrine  is  unsound  in 
this,  that  it  gives  to  tlie  judiciary  the  large  discretion  of  determining 
the  character  of  all  acts  to  be  performed  by  the  chief  executive ;  that 
this  would  infringe  his  right  to  use  his  own  discretion  in  determining 
the  very  same  question ;  that  he  must,  necessarily*,  have  the  uncondi- 
tional power  of  deciding  what  acts  his  duties  require  him  to  perform, 
otherwise,  his  functions  are  trammelled  and  the  executive  branch  of 
the  government  is  made  subservient  to  the  judiciary.  The  principle 
enunciated,  in  the  above  stated  case,  applies  with  greater  force  to  that 
we  now  have  under  consideration ;  for  if  the  Governor's  discretion 
may  not  be  interfered  with,  in  a  matter  purelj*  ministerial,  much  more 
may  that  discretion  not  be  interfered  with  in  a  case  which  pertains  to 
his  office  and  duties  as  commander-in-chief,  in  the  dischai^e  of  which, 
the  Constitution  makes  that  discretion  his  peculiar  and  absolute 
prerogative. 

Again,  the  Governor,  having  a  proper  regard  for  the  dignity  and 
welfare  of  the  people  of  the  Commonwealth,  is  not  likely  to  submit 
himself  to  imprisonment,  on  the  decree  of  the  Court  of  Quarter  Ses- 
sions, or  to  permit  his  officers  and  coadjutors  to  be  thus  imprisoned. 
Were  we,  then,  to  permit  the  attempt  to  enfoi'ce  this  attachment,  an 
unseemly  conflict  must  result  between  the  executive  and  judicial  de- 
partments of  the  government  We  need  not  say  that  prudence  would 
dictate  the  avoidance  of  a  catastrophe  such  as  here  indicated.  On  this 
point  the  case  of  Thompson  v.  The  German  VaUey  Railroad  Co.^ 
22  N.  J.  £q.  R.  Ill,  furnishes  us  with  a  precedent  well  worthy  of  our 
consideration.  In  that  case  a  suhpoma  duces  tecum  had  been  served 
on  the  Governor  of  New  Jersey,  commanding  him,  by  his  individual 
name,  to  appear  and  testify  before  an  examiner  of  the  Court  of  Chan- 
cery, and  bring  with  him  an  engrossed  copy  of  a  private  statute,  which 
had  been  passed  by  the  legislature,  and  had  been  sent  to  him  as  Gov- 
ernor for  his  approval.  He  refused  to  obe}^  the  subpoena,  informing 
the  Court,  at  the  same  time,  that  he  did  not  refbse  out  of  any  disre- 
spect to  the  Court  or  to  the  law,  but  because  he  thought  his  duty  re- 
quired him  not  to  appear  or  produce  the  paper  required,  or  to  submit 
his  official  acts,  as  Governor,  to  the  scrutiny  of  any  Court  It  will  be 
seen  that  the  case  thus  presented  is  quite  as  strong  as  that  under  dis- 
cussion ;  for  the  Governor,  upon  his  own  opinion  of  dut^',  which,  as  it 
will  appear,  did  not  accord  with  that  of  the  Court,  not  onlj'  refused  to 
appear  or  produce  the  required  paper,  but  to  submit  any  of  his  official 
acts  to  the  scrutiny  of  the  Court.  An  order  was  granted  on  the  Gov- 
ernor, to  show  cause  why  he  should  not  appear  and  testify.  After 
argument,  Zabriskie,  Chancellor,  said :  *'The  Governor  cannot  be  ex- 
amined as  to  his  reasons  for  not  signing  the  bill,  nor  as  to  his  action, 
in  any  respect,  regarding  it.  But  there  is  no  reason  why  he  should 
not  be  called  upon  to  testify  as  to  the  time  it  was  delivered  to  him« 
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That  is  a  bare  fact  that  includes  no  action  on  his  part  To  this  ex- 
tent, at  least,  I  am  of  opinion  that  he  is  boand  to  appear  and  testify. 
Bat  I  will  make  no  order  on  him  for  that  purpose.  Such  order  ought 
not  to  be  made  against  the  executive  of  the  State,  because  it  might 
bring  tlie  executive  in  conflict  with  the  Judiciaf3'.  If  the  executive 
thinks  he  ought  to  testif}',  in  compliance  with  the  opinion  of  the  Ck>urt, 
be  will  do  so  without  oider ;  if  he  thinks  it  to  be  his  official  duty,  in 
protecting  the  rights  and  dignity  of  his  office,  he  will  not  comply,  even 
if  directed  by  an  order.  And,  in  his  case,  the  Court  would  hardly  en- 
tertain proceedings  to  compel  him  by  adjudging  him  in  contempt  It 
will  be  presumed  the  chief  magistrate  intends  no  contempt,  but  that  his 
action  is  in  accordance  with  his  official  dut}*/'  If  we  adopt  this  opinion 
as  a  sound  exposition  of  the  law,  the  case  before  us  is  determined ;  for 
the  matter  is  left  to  rest  solely  on  the  opinion  of  the  executive,  although 
his  opinion  be  clearly  oontrar}*  to  that  of  the  Court.  We  are  inclined 
to  think  the  conclusion  tlius  reached  is  wise  and  discreet;  and  it  is 
supported  by  the  best  text-writers  of  our  times.  These  state  the  law 
to  be,  that  the  President  of  the  United  States,  the  Governors  of  the 
several  States  and  their  cabinet  officers,  are  not  bound  to  produce 
papers  or  disclose  information  committed  to  them,  in  a  judicial  inquir}', 
when,  in  their  own  judgment,  the  disclosure  would,  on  public  grounds, 
be  inexpedient  1  Greenl.  on  £v.,  s.  251 ;  1  Whart  Law  of  £v.,  s.  604. 
Thus,  the  question  of  the  expediency  or  inexpedienc}'  of  the  prodac* 
tion  of  the  required  evidence  is  referred,  not  to  the  judgment  of  the 
Court  before  which  the  action  is  trying,  but  of  the  officer  who  has  that 
evidence  in  his  possession.  The  doctrine  that  the  officer  must  appear 
and  submit  the  required  information  or  papers  to  the  Court,  for  its  judg- 
ment as  to  whether  they  are,  or  are  not,  proper  matters  for  revelation, 
is  successfully  met  and  settled  in  the  case  of  BeaUon  v.  Skene,  5  Hurlst 
&  N.  888,  per  Pollock,  C.  B.  It  was  there  held,  that  if  the  production 
of  a  state  paper  would  be  injurious  to  the  public  interest,  the  public 
welfare  must  be  preferred  to  that  of  the  private  suitor.  The  question 
then  arose,  how  was  this  to  be  determined?  It  must  be  determined 
either  by  the  judge  or  by  the  responsible  crown  officer  who  has  the 
paper.  But  the  judge  could  come  to  no  conclusion  without  ascertain- 
ing what  the  document  was,  or  why  its  publication  would  be  injurious  to 
the  public  service.  Just  here,  however,  occurred  this  difficulty,  that, 
as  judicial  inquiry  must  alwa3's  be  public,  the  preliminary*  examination 
must  give  to  the  document  that  very  publicity  which  it  might  be  im- 
portant to  prevent  The  conclusion  reached  was,  that  from  necessit}', 
if  for  no  other  reason,  the  question  must  be  left  to  the  judgment  of 
the  officer. 

A  like  case  is  that  of  Ghray  v.  FenUand^  2  S.  &  R.  2d.  A  subpoena 
had  been  issued  from  the  Court  below  and  served  upon  Governor  Sny- 
der and  Secretary  Boileau,  with  a  duces  tecum;  a  rule  was  also  entered 
for  the  purpose  of  taking  their  depositions  in  Harrisburg.  They  de- 
clined to  appear  in  answer  to  the  subpoena,  or  to  permit  their  deposl- 
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tions  to  be  taken  under  the  rule,  and  refused  to  produce  the  paper  or 
deliver  it  to  the  plaintiff.  This  paper  was  of  very  great  importance, 
inasmuch  as  its  production  was  necessary  for  the  maintenance  of  the 
suit  pending,  the  Supreme  Court  holding  that,  though  it  was  beyond 
the  plaintiffs  power,  parol  evidence  of  its  contents  was  not  admissible. 
A  motion  was  then  made,  on  the  'part  of  the  plaintiff,  for  a  special 
snbpcena  duces  tecum  to  compel  the  production  of  the  paper,  but  this 
was  refused.  On  argument  in  the  Superior  Court  this  action  of  the 
Court  below  in  refusing  compulsory  process  against  the  Governor  and 
Secretary  of  the  Commonwealth  does  not  seem  to  have  been  ques- 
tioned ;  on  the  other  hand,  it  was  approved  in  opinions  delivered  by 
Tilghman,  C.  J.,  and  Brackenridge,  J.  The  latter  was,  as  he  said,  in- 
clined to  think  that  the  Governor  could  not  be  compelled  to  produce 
the  paper  transmitted  to  him  ;  that  it  was  within  his  own  discretion  to 
furnish  or  refuse  it ;  and  this  on  the  ground  of  public  policy.  The 
Chief  Justice  observed,  irtter  alia,  that  the  Governor,  who  best  knew 
the  circumstances  under  which  the  chaise  had  been  exhibited  to  him, 
and  could  best  judge  the  motives  of  the  accuser,  must  exercise  his  own 
judgment  with  respect  to  the  propriety  of  producing  the  writing.  Thus 
the  matter  is  treated  as  quite  beyond  the  power  of  the  Court,  and  the 
judgment  of  the  executive  is  regarded  as  absolute  and  final. 

We  next  refer  to  the  celebrated  trial  of  Aaron  Burr.  Here  is  the 
case  of  one  charged  with  treason ;  one  who,  by  the  express  terms  of 
the  Constitution,  was  entitled  to  compulsory  process  for  obtaining  wit- 
nesses in  his  favor.  The  judge  before  whom  the  examination  was  con- 
ducted was  John  Marshall,  Chief  Justice  of  the  Supreme  Court ;  a  man 
renowned,  not  only  for  his  legal  learning,  but  also  for  his  judgment  and 
sagacity  as  a  statesman ;  and  the  President  was  Thomas  Jefferson,  one 
not  likely  unduly  to  exalt  executive  prerogative  or  to  refuse  to  the 
judiciary  its  just  tribute  of  respect.  We  may,  therefore,  presume  that 
whatever  was  done  by  the  principal  actors  in  the  remarkable  judicial 
drama  then  in  progress,  was  well  done.  At  the  request  of  the  defence 
a  subpoena  duces  tecum  was  awarded  and  directed  to  the  President  re- 
quiring him  to  appear,  and  bring  with  him  a  certain  letter  from  General 
Wilkinson  to  himself.  He  refused  either  to  appear  or  produce  the 
paper  required.  On  discussion  of  the  question,  not  whether  compul- 
sory process  should  be  awarded  against  the  President,  for  that  was  not 
so  much  as  proposed,  but  whether  the  Attomej'-General  should  permit 
the  defence  to  have  the  examination  of  a  copy  of  the  required  letter 
which  h.ad  been  put  into  his  possession,  the  Chief  Justice  said  (as  we 
find  it  set  down  in  Vol.  8,  p.  37,  Burr's  Trial,  as  published  by  Westcott 
&  Co.,  Washington  City,  1807)  :  ^^  I  suppose  it  will  not  be  alleged  in 
tliis  case  that  the  President  ought  to  be  considered  as  having  offered  a 
contempt  to  the  Court  in  consequence  of  his  not  having  attended,  not- 
withstanding the  subpcnna  was  awarded  agreeably  to  the  demand  of  the 
defendant ;  the  Court  would,  indeed,  not  be  asked  to  proceed  as  in  the 
case  of  an  ordinary  individual."    We  find,  also,  in  Vol.  2,  p,  536,  of 
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the  same  trial,  published  by  Hopkius  &  Earie,  Philadelphia^  1808,  the 
following  reoorded  as  the  utterance  of  the  Chief  Justice :  ^^  In  no  case 
of  this  kind  would  the  Court  be  required  to  proceeti  against  the  Presi- 
dent as  against  an  ordinary  individual.  The  objections  to  such  a  course 
are  so  strong  and  obvious  that  all  must  acknowledge  them.  ...  In 
this  case,  however,  the  President  has  assigned  no  reason  whatever  for 
withholding  the  paper  called  for.  The  propriety  of  withholding  it  must 
be  decided  by  himself,  not  bj*  another  for  him.  Of  the  weight  of  the 
reasons  for  and  against  producing  it  he  himself  is  the  judge." 

Influenced  by  this  and  the  other  precedents  we  have  cited,  as  well  as 
by  reason  and  necessity,  we  are  in  like  manner  disposed  to  conclude  that 
the  propriety  of  withholding  the  information  required  by  the  grand  jury 
must  be  determined  bj'  the  -Governor  himself;  and  the  weight  of  the 
reasons  influencing  him  in  the  conclusion  at  which  he  has  arrived,  is 
for  himself  and  not  for  the  Court  to  consider. 

Furthermore,  as  the  Governor  is  the  chief  executive  of  the  Common- 
wealth, and  as  such  embodies  the  power  of  the  people,  for  the  con- 
servation of  the  peace  and  the  protection  of  the  rights  and  property  of 
the  citizens  of  the  State,  as  he  is  also  part  of  the  l^islative  branch  of 
the  government,  it  must  be  obvious  to  every  one  that  there  are  times 
when  he  must  be  excused  from  the  ordinarj'  process  of  the  Courts.  We 
presume  it  will  not  be  contended  that  he  would  l)e  obliged  to  obey  the 
mandate  of  a  subpoena  during  the  sessions  of  the  Legislature,  when  his 
presence  at  the  capitol  is  constantlj'  required,  or  whilst  engaged  in  the 
suppression  of  an  insurrection.  These,  however,  do  not  embrace  all 
his  duties  as  Governor ;  we  must,  therefore,  go  one  step  further,  and 
concede  that  he  is  exempt  from  such  process  whenever  engaged  in  any 
dut}'  pertaining  to  his  office.  Granting  that  there  may  be  times  when 
he  is  not  so  engaged,  and  when  he  might  be  free  to  answer  to  a  sub- 
poena, who  is  to  be  the  judge  of  his  engagements  or  disengagementa? 
May  he  be  compelled  to  appear  before  a  Court  and  submit  himself  to 
the  judgment  thereof  as  to  whether  his  duties,  just  then,  i*equii*e  him  to 
be  in  his  office  at  Harrisburg,  or  at  the  head  of  the  army  in  the  field, 
or  whether  he  may  not  have  a  few  days  of  leisure,  during  which  he  may 
await  the  will  and  pleasure  of  a  grand  jur}'?  It  will  be  conceded  that 
in  all  ordinary  cases,  he  must  himself  judge  as  to  what  things  he  must 
do  and  what  things  he  must  leave  undone,  and  that  this  is  a  duty  im^ 
posed  upon  him  by  the  Constitution.  But  how  then  shall  a  Court  at 
anytime,  step  in  and  assume  the  power  of  judging  for  him?  This 
cannot  be  done  except  by  an  unwarrantable  assumption  of  executive 
prerogative.  The  same  reasoning  which  brings  us  to  the  conclusion 
that  the  Governor  is  the  absolute  Judge  of  what  official  communications 
to  himself  or  his  department,  may  or  may  not  be  revealed,  in  like  man* 
ner  leads  us  to  conclude  that  he  must  be  the  sole  judge,  not  only  of 
what  his  official  duties  are,  but  also  of  the  time  when  they  should  be 
attended  ta  The  Governor,  disavowing  any  disrespect  to  the  Court  or 
its  process,  has  answered  thaty  in  consequence  of  his  constant  oommib 
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nicatioD  with  the  State  forces,  now  in  the  field,  in  the  disorderly  and 
riotous  districts,  his  time  is  fully  occupied  in  the  discharge  of  the  duties 
of  his  ofl9ce,  and  that  to  leave  his  post  would  endanger  the  interests 
of  the  public  service.  This  brings  us  face  to  face  with  the  question, 
whether  the  executive,  or  the  Courts  for  him,  are  to  determine  the  char- 
acter of  his  official  duties  and  the  order  in  which  they  may  be  per- 
formed. For  instance,  is  obedience  to  a  subpoena  one  of  his  duties, 
and  if  so,  shall  be  discharge  that  duty  in  preference  to  that  which  i*e8t!) 
upon  him  as  commander-in-chief?  The  answer  to  this  question  is  easy ; 
for  if  the  Courts  can  in  any  one  instance  or  at  any  one  time  control  or 
direct  the  executive  in  the  performance  of  his  duties,  they  may  do  so 
in  every  instance  and  at  all  times.  We  need  not  waste  time  in  the 
attempt  to  prove  that  this  proposition  is  not  allowable ;  that  the  Gov- 
ernor cannot  thus  be  placed  under  the  guardianship  and  tutelage  of  the 
Courts.  To  the  people,  under  the  methods  prescribed  by  law,  not  to 
the  Courts  is  he  answerable  for  his  doings  or  misdoings.  It  is  his  duty 
ft'om  time  to  time,  *^  to  give  to  the  General  Assembly  information  of 
the  state  of  the  Commonweallb/'  but  it  is  not  bis  duty  to  render 
such  an  account  to  the  grand  jury  of  Allegheny  or  any  other  county. 
Whilst,  therefore,  the  motives  of  the  Court  of  Quarter  Sessions  in  grant* 
ing  the  process  before  us,  are  not  to  be  lightly  impugned,  yet  we  have 
no  doubt  it  exceeded  its  jurisdiction  in  attempting  to  interfere  with  the 
executive  prerogative.  Zei  the  aUachmerU  be  aet  oMe} 

[The  dissenting  opinion  of  Aomew,  C.  J.  (in  which  Stebrbit,  J., 
concurred),  is  omitted.] 

I  Ab  the  Court  here  statati,  on  the  trial  of  Aaron  Borr,  in  the  Circuit  Court  of 
the  United  States  at  Richmond,  in  1807,  Chief  Justice  Marshall  ordered  a  suJbpcena 
duces  tecum  against  Thomas  Jefferson.  The  President,  in  a  letter  addressed  to  the 
government  counsel,  declined  to  obey  the  order,  while  offering  to  give  his  deposition  at 
Washington.  No  steps  were  taken  to  enforce  obedience  to  tibe  process.  It  should  ba 
observed  that  in  the  preliminary  discnasions  the  government  counsel  admitted  that  an 
ordinary  eubpoBua  might  issue  to  the  President  The  Chief  Justice,  however,  in  decid- 
ing  that  it  might  also  issue  for  the  production  of  documents,  gave  his  reasons  for 
thinking  that  the  admission  of  counsel  was  rightly  made.  See  1  Burros  Trial  (Phila. 
1808),  pp.  114,  127,  181,  180  et  acq.,  249,  254.  As  to  this  opinion  and  action  of  the 
Chief  Justice  see  ifiss.  v.  Johnson,  4  Wall.  475  (1866),  and  the  comments  of  Stanbery, 
Atty.'Oen.,  at  p.  483:  "If  the  Court,  in  saying  that  the  President  was  amenable  to 
subpoena,  was  right,  the  Court  was  bound,  at  the  instance  of  the  defendant,  to  follow  it 
up  by  process  of  attachment  to  compel  obedience  to  its  lawful  order.  At  that  point, 
however,  the  Court  hesitated,  and  not  a  step  further  was  taken  towards  enforcing  the 
doctrine  laid  down  by  the  Chief  Justice.  It  then  became  quite  too  apparent  that  a  very 
great  error  had  been  committed.  I  say  a  very  great  error,  with  the  greatest  submis* 
sion  to  the  great  Chief  Justice,  who,  on  circuit,  at  Nisi  iViiw,  suddenly,  on  a  motion  of 
this  kind,  had  held  that  the  President  of  the  United  States  was  liable  to  the  subpoena 
of  any  Court  aa  President." 

In  Kansas  (Martin  «•  Ingham,  88  Eans.  641),  in  18S8»  the  Supreme  Court  laid 
down  the  remarkable  doctrine  that,  as  regards  purely  ministerial  duties,  it  could  issue 
an  injunction  or  mandamus  to  the  governor  of  the  State.  But  it  refused  to  do  it  in 
that  case.  Compare  Householder  v,  Morrill,  55  Kans,  317.  In  1893  this  doctrine  was 
ably  handled  in  the  dissenting  opinion  of  Allen,  J.,  in  Matter  of  Qunn,  50  Kans.  155. 

As  to  the  general  immunity  of  representatives  of  other  govemmeutSp  see  Wheaton's 
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Western  Qab  Co.  v.  Daniier,  97  Fed.  Rep.  882  (U.  S.  C.  C.  App. 
9th  Circ.  1899).  Hawlet,  District  Judge.  This  is  an  action  to  re- 
cover damages  for  injuries  received  by  the  defendant  in  error  (here- 
inafter designated  as  '^  plaintiff")  fh>m  the  falling  of  a  smokestack 
through  the  carelessness  and  negligence  of  the  plaintiff  in  error  (here- 
inafter designated  as  '^  defendant ")  in  erecting  the  same.  The  defend- 
ant's answer  denied  the  allegations  of  the  complaint,  and  affirmatively 
alleged  that  the  injuries  which  plaintiff  received  were  occasioned  by  his 
contributory  negligence,  *'  by  reason  of  his  failure  to  exercise  ordinary 
and  reasonable  care  and  prudence  in  regard  to  his  personal  safety." 
The  plaintiff,  at  the  time  of  the  accident,  was  engaged  as  an  employ^ 
of  the  Colusa  Gas  Company  in  building  a  brick  wall  about  20  feet  dis- 
tant from  the  smokestack  in  question.  The  jury  found  a  verdict  in  his 
favor  for  the  sum  of  $2,500.  There  are  seven  assignments  of  error, 
which  will  be  noticed  in  the  order  of  their  presentation.  Assignments 
1  and  2  will  be  considered  together. 

1.  It  is  claimed  that  the  court  erred  in  admitting  in  evidence  two 
diagrams ;  one  (b)  showing  the  position  of  the  smokestack,  the  posi- 
tion of  the  temporary'  guy  ropes  that  were  attached  to  it  when  it 
fell,  and  the  position  of  the  permanent  guy  ropes  that  were  attached 
to  it  at  the  time  the  diagram  was  made.  The  other  (c)  represents  the 
position  of  the  plaintiff  when  he  was  struck  by  the  falling  stack,  the 
position  of  the  stack  after  its  fall,  and  the  building  of  which  it  was  a' 
part.  These  diagrams  were  made  by  one  St  Maurice,  a  civil  engineer, 
who  testified  that  he  was  not  present  at  the  time  the  accident  oc- 
curred, and  did  not  know,  of  his  own  knowledge,  how  the  guys  of  the 
smokestack  were  arranged  at  the  time  of  the  accident ;  that  he  had 
located  the  position  of  the  guy  ropes  in  part  from  the  information  he 
had  received  from  other  persons  and  in  part  fW>m  actual  measure- 
ments. At  this  stage  of  the  testimou}'  the  diagrams  were  offered  in 
evidence.  The  grounds  of  the  objections  were  that  the  diagrams 
were  mere  hearsay ;  that  they  were  not  made  by  the  draughtsman  from 
his  own  knowledge,  and  that  they  were  not  the  best  evidence;  and 
that  there  was  no  evidence  tending  to  show  that  the  diagrams  were 

Int.  Law  (Dana*8  ed.),  as.  225,  226,  and  notea  125  and  129.  Bails  v.  Halo,  27  N.  Y. 
Miso.  Rep.  684  (1899),  illustratea  a  practice  of  exempting  oonsnla  and  yice-consnia  by 
treaty  from  any  compulsion  to  appear  aa  witnesses.  When  their  evidence  is  desired, 
one  of  oar  treaties  provides  that  "they  shall  be  invited,  in  writing,  to  appear  in  conrt, 
and  if  unable  to  do  so,  their  testimony  shall  be  requested  in  writing,  or  be  taken  orally 
at  their  dwellings."  —  En. 


BECT.  III.]  WISTERN  GAB  CO.  V.  DANKEB.  1185 

correct  It  maj  be  admitted  that  it  would  have  been  the  better  prac- 
tice not  to  have  admitted  the  diagrams  in  evidence  until  some  witness 
or  witnesses  had  testified  that  they  were  correct;  but  the  order  in 
which  testimony  shall  be  introduced  is  largely  within  the  discretion 
of  the  court,  and,  as  such  testimony  was  given  afterwards  on  that 
point,  the  error,  if  any,  existing  at  the  time  of  their  admission,  was 
cured  by  the  subsequent  testimony  of  other  witnesses.  The  order  in 
which  proofs  are  introduced  cannot,  ordinarily,  be  subject  to  review  on 
writ  of  error,  and  in  no  case  should  an  appellate  court  interfere  with 
the  discretion  of  the  trial  judge,  unless  it  clearly  appears  that  there  has 
been  an  abuse  of  such  discretion  to  the  prejudice  of  the  ptiTty.  It  does 
not  so  appear  in  this  case.  .  .  .  The  testimony  as  to  whether  or  not  the 
diagrams  were  correct  was,  upon  some  points,  conflicting.  The  ob- 
jections to  the  admission  of  the  diagrams  were  properly  overruled  on 
the  ground  that,  as  clearly  shown  by  the  record,  they  were  not  ad- 
mitted as  evidence  of  any  substantive  or  independent  fact,  or  upon  the 
ground  that  they  were  correct,  but  were  admitted  simply  for  the  pur- 
pose of  being  used  in  illustrating  the  testimony  of  the  witnesses. 
Shook  V.  FaUf  50  Ala.  91.  The  court,  at  the  time  of  overruling 
the  objections,  said :  '*  It  is  not  admitted  as  a  truthful  map,  but  simply 
as  an  illustration  of  the  testimony  of  the  witness.  Whether  or  not  it  is 
a  truthful  map  is  a  matter  of  proof.  With  that  explanation,  your  ob- 
jections are  overruled,  and  the  map  will  be  received  in  evidence ;  but, 
of  course,  not  as  an  absolutelj*  truthful  representation  of  the  ground." 

The  court,  in  its  charge  to  the  jury,  said :  '^  I  instruct  you  that  the 
important  matter  here  is  not  the  number  of  guys  so  much  as  it  is  the 
manner  in  which  they  were  placed.  And  there  is  this  important  ques- 
tion for  you  to  determine  in  this  case :  The  plaintiff  has  introduced  a 
map  here,  certain  green  lines  upon  which  are  alleged  to  indicate  the 
wa}'  in  which  those  gays  were  temporarily  placed.  If  the  guys  were 
placed  as  represented  upon  that  map,  it  is  evident  to  any  eye,  and  is 
admitted  by  all  parties,  that  they  would  not  be  a  support  to  the  smoke- 
stack. The  defendant  says  that  those  guys  were  not  so  placed.  That 
is  one  of  the  important  questions  for  you  to  determine,  as  I  have  said, 
—  whether  those  guys  were  pUced  as  represented  by  the  plaintiff,  or 
whether  they  were  placed  differently." 

Moreover,*  the  material  question  of  fact  was  whether  the  smokestack 
fell  b}'  reason  of  any  negligence  on  the  part  of  the  defendant  The  un- 
disputed testimony  shows  that,  if  ordinary  care  had  been  exercised  in 
erecting  the  smokestack,  it  could  not  have  fallen  without  the  guys  break- 
ing or  the  fastenings  giving  away.  The  guys  did  not  break ;  the  fasten- 
ings did  not  give  way ;  there  was  no  high  wind,  or  any  convulsions  of 
nature,  to  cause  it  to  fall,  unless  it  was  unskilfully,  carelessly,  or 
negligently  erected ;  there  was  no  dispute  as  to  the  direction  in  which 
the  smokestack  fell,  or  its  position  after  it  fell,  or  any  controversy  as 
to  the  position  of  plaintiff  when  it  fell,  or  that  in  falling  it  struck  the 
plaintiff. 

75 
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In  Le  Beau  y.  Construction  Co.^  109  Mich.  802,  67  N.  W.  389,  the 
court  said :  *^  A  map  was  introdaoed  in  evidence,  which  plaintiff  datms 
was  not  correct  There  was  proof,  however,  that  it  was  approximately 
correct,  and  one  witness  testified  it  was  accurate.  Its  admission  was 
not  error.  Hoffman  v.  Harrififfton,  44  Mich.  184, 6  N.  W.  225 ;  BatH- 
shiU  V.  Humphreys,  64  Mich.  494,  81  N.  W.  894." 

In  CotxcerUrating  Co.  y.  SchmeUing,  24  C.  C.  A.  564,  79  Fed.  263, 
267,  this  court  said :  **  Another  point  made  on  behalf  of  the  plaintiff  in 
error  is  that  the  court,  against  the  objection  and  exception  of  the  plain- 
tiff in  error,  admitted  in  evidence  a  diagram  of  the  stope  where  the 
accident  occurred,  made  by  one  Easton  upon  the  representations  of 
the  witness  Powers  and  others  as  to  its  appearance  after  the  accident. 
Powers  testified  that  it  was  a  fair  representation  of  the  workings  in 
the  stope  immediately  after  the  accident,  and  the  court  admitted  it,  in 
oonnection  with  his  testimony,  only  as  his  version  of  the  workings, 
which  the  Jury  might  consider  for  what  it  was  worth.  In  this  we  see 
no  error." 

In  Clegg  v.  Railuxxy  Co.  (Sup.)  87  N.  Y.  Supp.  180,  the  defendant 
objected  to  the  admission  of  a  diagram  which  plaintiff  testified  was  a 
perfect  diagram  of  the  place  where  the  accident  occurred,  except  it  was 
not  drawn  to  a  scale,  on  the  ground  that  it  showed  something  more 
than  the  gec^raphical  features  of  the  place  of  the  accident.  The  court 
said:  *^No  doubt  it  did,  but  it  was,  nevertheless,  admissible,  when 
considered  in  connection  with  the  testimony  of  the  plaintiff  given  at  the 
time  it  was  received  by  the  court ;  for  the  fair  purport  of  what  he  said 
in  response  to  questions  by  counsel  for  the  defendant  at  tliat  time  was 
that  his  own  position  and  that  of  the  car  and  the  workmen  were  correctly 
indicated  upon  the  map.  The  situation  was  thus  no  different  from  what 
it  would  have  been  if  the  witness  had  taken  a  diagram  of  the  street  and 
railroad  track  alone,  and  had  marked  thereon,  in  the  presence  of  the 
court,  the  position  of  the  car,  the  workmen,  and  himself  Just  prior  to 
the  collision.  This  is  often  done  upon  a  trial,  and  the  propriety  of 
allowing  a  witness  thus  to  aid  his  oral  evidence  has,  so  far  as  I  know, 
never  been  questioned." 

It  is  always  competent  in  a  personal  injury  case  to  show  tiie  entire 
surroundings  of  the  place  where  the  accident  occurred.  This  can  be 
done  with  or  without  a  diagram.  It  is,  however,  a  common  and  proper 
practice  in  courts  of  justice  to  receive  models,  maps,  and  diagrams,  or 
sketches,  drawn  on  paper,  or  traced  with  chalk  on  a  blackboard,  for  the 
purpose  of  giving  a  representation  of  objects  and  places  which  cannot 
otherwise  be  as  conveniently  shown  or  described  by  the  witnesses  to 
the  Jury.  If  the  accuracy  of  the  representation  ia  controverted,  it  is 
always  a  question  for  the  determination  of  the  jury,  like  any  other 
question  of  fact    Assignments  of  error  1  and  2  are  not  well  taken.^ 

1  A  witness  may  use  a  diagram,  map,  or  photograph  "  as  chalk  **  (to  uae  the  com- 
mon phrase),  to  illnstmte  his  testimony.  In  State  o.  Hersom,  90  He.  278,  the  oonrt 
(Peters,  0.  J.)  said :  "Complaint  is  made  by  the  respondent  that  a  photograph  of  the 
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Sandwbix  V,  SANDWSLLy  Comb.  445  (1697).  Case  for  scandaloiifi 
words.  Holt,  C.  J.,  said :  ^*  Where  a  witness  swears  to  a  matter,  he 
is  not  to  read  a  paper  for  evidence,  though  he  may  look  upon  it  to  re- 
fresh his  memory ;  bnt  if  he  swears  to  words,  he  may  read  it,  if  he 
swears  he  presently  committed  it  to  writing,  and  that  those  are  the 
very  words."* 


BLAin>T's  Case,  18  How.  St.  Tr.  1138  (1752).  [Dr.  Addington,  an 
expert,  in  a  case  of  poisoning,  questioned.]  ^*  When  was  his  body 
opened  ?  -»  On  Thursday,  in  the  afternoon,  August  the  15th.  What  ap- 
peared on  opening  it?  —  I  committed  the  appearances  to  writing,  and 
should  be  glad  to  read  them,  if  the  court  will  give  me  leave.  Then 
the  Doctor,  on  leave  given  by  the  court,  read  as  fdlows  "  [a  detailed 
statement].' 


Dos  d.  Church  v.  Pebeiks,  8  Dumf.  &  East,  749  (1790).  This  was 
an  ejectment  to  recover  some  premises  at  Wendover,  Bucks.  At  the 
trial  before  Lord  Loughborough  at  the  last  Spring  Assizes  for  Bucks,  a 
verdict  was  given  for  the  plaintiff  against  twenty-two  of  the  defend- 
ants. .  •  . 

The  motion  for  a  new  trial  came  on  the  next  day,  when  it  appeared 
from  the  report  that  the  title  of  the  lessors  of  the  plaintiff  to  the  several 
premises  for  which  the  ejectment  was  brought  was  not  in  dispute ;  but 
that  the  only  question  was  at  what  time  of  the  year  the  annual  holdings 
of  the  several  tenants  expired.  That  Aldridge,  the  witness,  whose 
testimony  was  objected  to,  went  round  with  the  receiver  of  the  rents  to 
the  different  tenants,  whose  declarations  respecting  the  times  when  they 
severall3*  became  tenants  were  minuted  down  in  a  book  at  the  time ; 


room,  and  fixtures  therein,  in  which  the  aannlt  is  alleged  to  have  been  committed  bj 
the  respondent,  was  admitted  in  evidence.  The  correctness  of  the  photograph  was  cer- 
tified to  by  witnesses,  and  the  jury  visited  and  inspected  the  room  for  themselves. 
The  defence  had  the  same  opportunity  that  the  government  had  to  ascertain  how 
closely  and  correctly  the  picture  represented  the  appearance  of  the  room.  It  seems  to 
us  the  criticisms  by  the  defence  are  not  well  founded.  Any  plan  or  picture  may  be 
admitted  in  tlie  discretion  of  the  court  in  illustration  or  explanation  of  the  testimony 
introduced  at  a  trial,  and  many  courts  have  so  decided  the  question."  And  so  Bunker 
Hill  Co.  p.  Schmelling,  48  U.  S.  App.  881 ;  Burton  r.  State,  116  Ala.  1 ;  Dederichs  v. 
Salt  Lake  City  R.  Co.,  14  Utah,  187 ;  People  v.  Crandall,  125  Cal.  129. 

As  to  the  verification  of  photographs,  when  they  are  offered  in  evidence,  see  McGar 
V.  Bristol,  71  Conn.  662.  —Eo. 

^  But  not  if  the  writing  be  made  too  long  after  the  transaction.  Maxwell  v.  Wilkin, 
son,  lis  U.  S.  656.  ~  Ed. 

'  So  at  the  trial  of  Professor  Webster,  for  the  murder  of  Dr.  Parkman^an  expert 
witness,  Dr.  Jeffries  Wyman,  introduced  a  long  list  of  the  bones  found  in  ^e  ashes  of 
Dr.  Webster's  furnace.  Trial  of  Webtter  (Bemis),  91.  Tabulated  lists  and  statements 
may  be  used.  State  v.  Brady,  100  Iowa,  191,  198.  Compare  Garden  City  v.  Heller, 
60  Pm.  Bep.  1060  (Kan«.  1900).  ^  Ed. 
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some  of  the  entries  therein  being  made  by  Aldridge,  and  some  by  the 
receiver.  When  Aldridge  was  examined  the  original  book  was  not  in 
court ;  bat  he  spoke  concerning  the  dates  of  the  several  tenancies  from 
extracts  made  by  himself  oat  of  that  book,  confessing  apon  cross-ex- 
amination that  he  had  no  memory  of  his  own  of  those  specific  facts ; 
bat  that  the  evidence  he  was  giving  as  to  those  facts  was  founded 
altogether  upon  the  extracts  which  he  had  made  from  the  above-men- 
tioned book.  This  evidence  was  objected  to  at  the  time  on  the  part  of 
the  defendants,  upon  the  groand  that,  as  the  witness  did  not  pretend 
to  speak  to  those  facts  from  his  own  recollection,  he  ought  not  to  be 
permitted  to  give  evidence  from  any  extracts,  but  that  the  original 
book  from  whence  the}'  were  taken  ought  to  be  produced.  The  learned 
Judge,  however,  being  of  a  different  opinion,  the  evidence  was  admitted, 
and  the  plaintiff  had  a  verdict. 

Erskine^  Partridge^  Bower ^  Adair y  and  Wilson  showed  cause  against 
the  rule.  .  .  .  Lato  and  Lowndes^  contra.  .  .  . 

The  Court  did  not  appear  to  entertain  much  doubt  as  to  the  inadmis- 
sibility of  the  evidence,  but  they  said  that  it  was  a  matter  of  such  gen- 
eral practice  they  would  consider  of  it,  that  the  rule  might  be  finally 
settled  for  the  future.  .  .  . 

Lord  Kekvok,  Gh.  J.,  read  the  following  note  from  the  MS.  of  the 
late  Lord  Ashburton :  — 

^^  Michaelmas  Vacation,  1753,  at  Lincoln's-Inn-Hall,  before  the  Lord 
Chancellor  —  3d  December.  Mr.  Noel  moved  to  suppress  depositions 
on  a  certificate  from  the  commissioners,  before  whom  they  had  been 
taken,  that  the  witness,  whose  depositions  they  were,  refreshed  her 
memor}'  during  her  examination  by  minutes  consisting  of  six  sheets  of 
paper  of  her  own  handwriting,  the  substance  of  which  she  declared  to 
them  she  had  set  down  fVora  time  to  time  as  the  facts  occurred  to  her 
memory ;  that  five  of  the  six  sheets  were  drawn  up  in  the  form  of  a 
deposition,  which  she  told  them  was  done  by  the  plaintiff's  solicitor, 
whom  she  had  requested  to  digest  her  notes  and  reduce  them  to  some 
order ;  and  that  after  he  had  done  so  she  transcribed  and  altered  them 
wherever  it  was  necessary  to  make  them  consistent  with  her  meaning. 
The  certificate  added  fuither  that  she  declared  the  six  sheets  to  have 
been  entirely  drawn  up  herself  unassisted  by  any  person  whomsoever ; 
that  as  they  apprehended  they  had  no  right  to  take  the  minutes  from 
her,  she  had  frequent  recourse  to  them  daring  her  examination :  and 
this  certificate  was  signed  by  all  the  commissioners.  Mr.  Noel  insisted 
that  this  practice  was  too  dangerous  to  have  the  countenance  of  the 
court ;  and  that  there  was  a  sufficient  foundation  for  this  application 
to  suppress  the  depositions.  The  motion  was  opposed  by  the  Attorney 
and  Solicitor-General,  who  insisted  that  nothing  was  more  fV^qnent 
than  to  allow  witnesses  in  a  court  of  law  the  use  of  minutes  to  refresh 
their  memory.  That  the  onl}'  circumstance  which  seemed  to  distinguish 
this  case  from  that,  and  to  give  a  color  to  the  present  application,  was 
the  witness's  employing  the  plaintififs  attorney  to  digest  her  memo- 
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randa ;  bat  there  could  not  be  much  weight  in  that  circumstance,  when 
it  was  considered  that  it  was  not  pretended  that  there  had  been  an}- 
tampering  with  the  witness,  and  that  she  had  carefull}'  altered  these 
papers  wherever  the  attorney  had  mistaken  her  meaning;  that  she 
swore  positively  to  the  truth  of  every  part  of  them :  and  though  it 
might  be  improper  to  write  the  whole  of  a  deposition  before  exami- 
nation, yet  where  a  person  was  to  be  examined  to  a  great  number  of 
dates,  etc. ,  it  was  very  necessary  to  have  some  helps  of  this  kind. 

'^LoRD  Chancellor.  Whether  there  has  been  any  tampering  or  no  I 
know  not ;  but  I  know  there  has  been  a  great  mistake  both  by  the  parties 
and  the  commissioners,  who,  however,  did  right,  afler  their  mistake,  to 
lay  it  before  the  court.  Should  the  court  connive  at  such  proceedings 
as  these,  depositions  would  really  be  no  better  than  affidavits;  for 
should  a  witness  be  permitted  to  use  a  paper,  especially  one  drawn  up 
by  the  attorne}'  of  one  of  the  parties,  though  from  memoranda  furnished 
by  the  witness,  I  might  as  well  let  the  attorney  draw  an  affidavit  for 
her,  and  use  tliat  instead  of  a  deposition.  She  insists  indeed  that  she 
altered  and  amended  it,  but  everybody  knows  that  slight  alterations  in 
a  phrase  make  it  convey  very  different  ideas.  To  be  sure,  in  some 
cases  a  man  may  use  papers  at  law,  but  I  have  known  some  Judges 
[and  I  think  I  adhered  chiefly  to  that  rule  myself]  let  them  use  only 
papers  drawn  up  as  the  facts  happened,  and  all  other  papers  I  have  bid 
them  put  in  their  pockets;  and  if  any  had  been  offered  which  were 
drawn  by  the  attorney,  I  should  have  reprimanded  him  severely.  As 
to  dates  and  names,  which  are  merelj"  technical,  it  is  quite  another 
thing.  The  commissioners  should  have  rejected  these  depositions ;  but 
as  they  have  fairly  represented  the  fact,  and  the  whole  of  the  motion 
is  to  suppress  the  depositions,  for  the  precedent's  sake  they  shall  be 
suppressed.  And  as  publication  is  not  passed,  you  may  examine 
the  witness.  The  Chancellor  seemed  to  intimate  that  he  would 
have  animadverted  on  the  attornej',  had  it  been  made  part  of  the 
motion." 

On  the  following  day  Mr.  Justice  Buller  read  another  manuscript 
note  of  Tannery.  Taylor,  Hereford  Spring  Assizes,  1756.  "In  an 
action  for  goods  sold,  the  witness  who  proved  the  deliver}''  took  it  from 
an  account  which  he  had  in  his  hand,  being  a  copy,  as  he  said,  of  the 
day  book,  which  he  had  left  at  home :  and  it  being  objected  that  the 
original  ought  to  have  been  produced,  Mr.  Baron  Legge  said,  that  if  he 
would  swear  positively  to  the  deliver}'  from  recollection,  and  the  paper 
was  only  to  refresh  his  memory,  he  might  make  use  of  it  But  if  he 
could  not  from  recollection  swear  to  the  delivery  any  further  than  as 
finding  them  entered  in  his  book,  then  the  original  should  have  been 
produced :  and  the  witness  saying  he  could  not  swear  from  recollection 
the  plaintiff  was  nonsuited."    And 

Lord  Kexton,  Ch.  J.,  said  that  the  rule  appeared  to  have  been  clearly 
settled,  and  that  every  day's  practice  agreed  with  it.  And  that  com- 
paring this  case  with  the  general  rule,  the  court  was  clearly  of  opinion 
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that  Aldridge,  the  witneas,  oagfat  not  to  have  been  permitted  to  apeak 
to  facts  from  the  extracts  which  he  made  use  of  at  the  trial. 
Per  Curiam^  Rule  4Mbsolute/ar  a  new  triaL 

BnnBOUGH  V.  Martik,  2  Camp.  112  (1809).  In  an  action  on  a 
charter-party,  a  witness  was  called  to  give  an  account  of  the  voyage, 
and  the  log-book  was  laid  before  him  for  the  purpose  of  refreshing  his 
memory.  Being  asked  whether  he  had  written  it  himself,  he  said,  that 
he  had  not,  but  that  from  time  to  time  he  examined  the  entries  in  it ' 
while  the  events  recorded  were  fresh  in  his  recollection,  and  that  he 
always  found  the  entries  accurate. 

The  Attorney- General  contended,  that  the  witness  could  make  no 
use  of  the  log-book  during  his  examination,  notwithstanding  his  former 
inspection  of  it,  and  that  the  only  case  where  a  witness  could  refer  to  a 
written  paper  for  the  purpose  of  giving  evidence,  was  where  he  bad 
actually  written  it  himself,  and  had  thus  the  surest  means  of  knowing 
the  truth  of  its  contents. 

Lord  Ellenborough.  If  the  witness  looked  at  the  log-book  from 
time  to  time,  while  the  occurrences  mentioned  in  it  were  recent,  and 
fresh  in  his  recollection,  it  is  as  good  as  if  he  had  written  tiie  whole 
with  his  own  hand.  This  collation  gave  him  an  ample  opportunity  to 
ascertain  the  correctness  of  the  entries,  and  he  may  therefore  refer  to 
these,  on  the  same  principle  that  witnesses  are  allowed  to  refresh  their 
memory  by  reading  letters  and  other  documents  which  they  themselves 
have  written. 

The  witness  was  then  asked,  under  his  lordship's  sanction,  first, 
Whether  he  saw  an  entry  of  23d  June,  1808,  at  a  time  when  he  had  a 
memory  of  the  fact  stated  in  it  ?  and  secondly,  Whether,  looking  at 
the  entry,  he  could  now  state  positively,  upon  his  oath,  when  the  ship 
arrived  at  her  port  of  destination  ? 

Oarrow^  Park,  and  Abbott  for  the  plaintiff.  The  Attorney^  General 
and  Marryat^  for  the  defendant^ 

^  And  so  Coffin  v,  Yiocent,  12  Cash.  98 ;  Rogers  9.  Fenimon,  41  Atl.  Rep.  SOS 
(Del.  1898) ;  Billingdea  v.  Smith,  77  Md.  604. 

In  Henry  v,  Lee,  2  Chitty,  124  (1814),  '^  at  the  time  of  the  trial,  a  material  witness 
said  he  did  not  recollect  a  Csct ;  but  having  looked  at  a  paper  which  he  himself  had 
not  written,  he  said  that  he  distinctly  recollected  the  circamstanoes,  thongh  he  had  be- 
fore said  that  he  did  not  know  whether  he  shoald  recollect  the  circumstances  aft«r 
looking  at  the  paper ;  and  Topping  contended  that  this  was  neither  sufficient  nor  the 
best  evidence. 

"  Lord  Ellenborough,  C.  J. :  It  is  sufficient  if  a  man  can  positively  swear  that  he 
recollected  the  fact,  thongh  he  had  totally  forgotten  the  cutsnmstance  before  he  came 
into  court ;  and  if,  upon  looking  at  any  document,  he  can  so  far  refresh  his  memory  as 
to  recollect  a  circumstance,  it  is  sufficient ;  and  it  makes  no  difference  that  the  memo- 
randum was  written  by  himself,  for  it  is  not  the  memorandum  that  is  the  evidence,  bat 
the  recollection  of  the  witness." 

Davis  V.  Allen,  9  Gray,  822  (1857).  ...  A  witness,  who  was  a  director  of  the 
company  in  Califoniia»  testified  that  he  had  knowledge  of  the  expenses  and  manage- 
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STATE  V.  BAWLS. 
Constitutional  Court  of  South  Carolina.    1820. 

[Reported  ^N.f-  MeC,  931.] 

This  was  an  indictment  for  gaining,  tried  before  Mr.  Justice  Nott^ 
at  Colambia,  Spring  Term,  1820. 

Mr.  Eli  Kennerly  was  tlie  only  witness  called  on  the  part  of  the  pros- 
ecution. He  began  by  stating  the  circumstances  as  they  appeared,  by 
a  certain  affidavit  drawn  up  by  himself  at  the  time,  and  which  he  held 
in  his  hand.  He  was  asked  by  the  defendant's  counsel  whether  he  had  a 
distinct  recollection  then  of  the  facts  contained  in  that  paper,  or  whether 
he  could  only  swear  to  them  because  he  saw  them  there  stated.  He  said 
that  some  of  them  he  recollected,  but  that  of  others  he  had  no  recollec- 
tion ;  but  that  he  knew  he  had  put  down  at  the  time  what  he  saw,  and 
nothing  more,  and  he  was  therefore  able  to  swear,  that  all  those  facts 
actually  existed  at  the  time,  although  he  had  not  now  a  distinct  recol- 
lection of  them. 

It  was  then  contended  that  to  such  facts  of  which  he  had  no  recol- 

ment  of  the  financial  affairs  of  the  concern  ;  and  was  permitted  to  testify  so  far  as  his 
knowledge  went  In  order  to  refresh  his  memory  as  to  the  items  of  expense,  the 
plaiiitiffs  proposed  to  show  him  a  book  purporting  to  be  the  **  Expense  Account  ^  of 
the  association,  for  the  purpose  of  afterwards  asking  him  to  testify  from  his  own  recol- 
lection as  to  items  of  expense.  But  the  book  was  not  in  the  handwriting  of  the  wit- 
ness, nor  was  any  entry  in  it  made  by  him,  nor  did  he  know  who  made  the  entries, 
nor  did  it  appear  whence  the  book  came.  And  the  judge  did  not  allow  the  book  to  be 
so  used  by  the  witness.  .  .  .  Bt  ths  Coubt.  The  book  offered  as  a  memorandum  to 
refresh  the  recollection  of  the  witness  was  rightly  excluded  from  his  inspection.  Inas- 
much as  he  had  never  seen  it  before,  it  could  not  be  the  means  of  reviving  his  memory 
of  past  transactions.  It  was  in  effect  nothing  but  a  method  of  suggesting  to  him  the 
fact  concerning  which  he  was  called  to  testify,  and  does  not  come  within  any  of  the 
tests  by  which  the  use  of  memoranda  to  aid  the  recollection  of  a  witness  is  regulated 
and  governed.    1  GreenL  £v.  ss.  486-439. 

'*  Under  the  notion  of  refreshing  the  memory  by  looking  at  papers,  there  are  two 
kinds  of  practice  :  1.  Where  the  witness,  by  referring  to  the  paper,  has  his  memory  actu- 
ally revived  and  restored,  so  that  he  swears  to  an  actual  recollection  of  the  fact ;  and  in 
this  case  the  paper  thus  used  may  be  one  made  after  the  transaction,  may  be  a  copy,  and 
need  not  be  produced  in  court  2.  Where  the  witness,  alter  referring  to  the  paper,  under- 
takes to  swear  positively  to  the  fact ;  yet  not  because  he  remembers  it,  but  because  of  the 
confidence  he  has  in  the  paper  ;  and  here,  the  paper  must  be  produced  to  the  court,  must 
be  an  original,  and  made  about  the  time  of  the  occurrence.  See  O'Neale  v,  Walton, 
1  Rich.  284  ;  and  Bank  of  Tennessee  v.  Cowan  ei  a^.,  7  Humph.  70 ;  Sasscer  r.  The 
Farmers*  Bank,  4  Md.  418.  In  illustration  of  the  extent  to  which  this  practice  is 
allowed  in  England,  and  for  proof  that  it  is  the  oath  of  the  witness  snd  not  the  paper 
which  in  such  cases  is  the  evidence,  see  the  case  of  Maughan  v.  Hubbard  and  Robinson, 
8  6.  &  C.  14;  also  Withers  v.  Atkmson,  1  Watts,  236,  244  ;  and  Downer  v.  Rowell, 
24  Vt.  846.  The  American  cases  require  that  the  oath  of  the  witness  from  his  paper, 
in  the  second  case,  should  be  positive  to  the  truth  of  the  facts."  —  1  Sm.  Lead.  Cas., 
Am.  note  (8th  Am.  ed.),  572.    See  State  o.  Magers,  58  Pao.  Bep.  892  (Oreg.  1899). 
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lection,  except  that  he  found  them  stated  in  his  written  memorandam, 
his  testimony  ought  not  to  be  received. 

The  court  laid  down  the  law  to  be,  that  where  a  person  who  was  a 
witness  to  a  particular  transaction,  had  made  a  memorandum  at  the 
time  of  certain  facts,  for  the  purpose  of  perpetuating  the  memory  of 
them,  and  could  at  any  subsequent  period  swear,  that  he  had  made  the 
entry  at  the  time  for  that  purpose,  and  that  he  knew  from  that  memo- 
randum that  the  facts  did  exist,  it  would  be  good  evidence,  although  he 
might  not  retain  a  distinct  recollection  of  the  facts  themselves. 

The  witness  then  proceeded  to  swear  that  he  saw  the  defendant  with 
several  others  playing  at  cards.  He  said  he  recollected  seeing  one  of 
Mr.  Rawls'  sons  there ;  he  did  not  know  that  it  was  the  one  now  pres- 
ent. He  did  not  know  at  the  time  what  his  name  was,  but  persons 
with  whom  he  was  at  play  told  him  his  name  was  John.  He  said  there 
were  persons  in  the  room  who  were  not  at  play.  He  did  not  now  recol- 
lect distinctly  that  this  defendant  was  playing,  though  he  was  under  the 
impression  that  he  was,  but  that  he  could  not  swear  to  it  now  except 
from  seeing  it  stated  in  his  affidavit,  and  he  knew  that  he  did  not  put 
down  anything  which  he  did  not  see. 

The  jury  found  the  defendant  guilty,  and  this  was  a  motion  for  a  new 
trial,  on  the  grounds :  — 

1st.   Misdirection  of  the  court,  on  the  point  of  law  above  mentioned 

2d.   Because  the  evidence  was  not  sufficient  to  authorize  aoonyiction. 

Mr.  Justice  Nott  delivered  the  opinion  of  the  court. 

With  regard  to  the  competency  of  the  testimony  given  on  the  tiial,  I 
still  remain  satisfied  with  the  opinion  expressed  in  the  court  below. 
The  propriety  of  tlie  rule  as  there  laid  down  may  be  inferred  from  its 
necessity.  And  the  occurrences  of  every  day  furnish  abundant  proof 
that  the  ordinary  transactions  of  life  could  not  be  carried  on  upon  any 
other  principle.  The  subscribing  witnesses  to  deeds  can  seldom  prore 
their  execution,  except  by  barely  recognizing  their  own  signatures,  ac- 
companied with  the  further  fact  that  they  never  do  attest  any  writing 
which  they  have  not  seen  executed.  There  are  but  few  instances  where 
they  retain  a  distinct  recollection  of  the  fact  of  execution.  The  same 
may  be  said  of  the  proof  of  merchants'  books.  It  seldom  happens  that 
the  person  making  the  entry  can  recollect  the  delivery  of  the  articles. 

It  has  been  contended,  however,  that  the  principle  can  only  apply  to 
transactions  performed  by  the  witness  himself,  as  when  an  account  has 
been  settled  by  a  clerk  or  agent  and  a  balance  struck,  there  he  might 
be  permitted  to  prove  the  fact  by  his  memorandum  or  entry.  But  a 
moment's  reflection  must  satisfy  us  that  that  would  be  too  restricted  an 
application  of  the  rule.  In  cases  of  tender  of  the  payment  of  money, 
when  it  becomes  necessary  to  prove  some  evidence  of  the  time  the 
transaction  took  place,  the  sum  tendered  or  paid,  the  manner  of  per- 
formance, whether  conditional  or  absolute,  whether  the  payment  was 
made  on  a  bond  note  or  open  account,  and  a  number  of  other  facts, 
such  evidence  must  necessarily*  be  admitted. 
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It  is  further  contended,  that  if  such  is  the  role  of  law  in  civil  actions, 
it  ought  not  to  be  extended  to  criminal  cases  ;  but  I  believe  it  is  now 
very  well  settled  that  the  rules  of  evidence  are  the  same  in  criminal  as 
in  civil  cases.  Attomet/'Chneral  v.  Le  Merchant^  2  D.  &  £.  201,  in 
note.  And  in  this  respect  I  can  see  reason  for  a  distinction.  Sup- 
l)ose  a  person  should  be  accused  of  passing  a  counterfeit  banic  bill,  or 
forging  an  instrument  of  writing,  might  not  a  memorandum  of  the  date, 
the  No.  and  amount  of  the  bill,  the  bank  fh>m  whence  it  purported  to 
be  issued,  the  names  of  the  signers  or  the  person  to  whom  it  was 
payable,  and  other  evidences  or  emblems  of  identity,  supported  by  the 
oath  of  the  paits  who  made  it,  be  received  in  evidence,  although  with- 
out it  he  could  not  recollect  one  of  those  facts?  I  apprehend  the  question 
cannot  admit  of  doubt.  If  such  testimony  is  not  competent,  the  prac- 
tice of  our  courts  has  been  uniformly  wrong  since  ever  I  have  been 
conversant  with  it ;  and  a  contrary  practice  would  be  the  introduction 
of  a  new  era  in  the  administration  of  justice  in  this  country* 

It  is  true  that  Phillipps,  in  his  treatise  on  Evidence,  209,  says,  that 
^^  a  witness,  to  assist  his  memory,  may  use  a  written  entry  or  memo- 
randum or  the  copy  of  a  memorandum,  and  if  afterwards  he  can  swear 
positively  to  the  truth  of  the  facts  there  stated,  such  evidence  will  be 
sufficient.  Tet  if  h€(  cannot  from  recollection  speak  to  the  fact  any 
farther  than  as  finding  it  stated  in  a  written  entry,  his  testimony  will 
amount  to  nothing."  But  by  a  reference  to  the  cases  quoted  by  Phil- 
lipps, it  will  be  found  that  the  rule  as  laid  down  by  him  applies  only  to 
copies  of  entries,  and  not  to  the  original.  The  principal  cases  relied  1 
on  are  Doe  v.  Perkins^  3  D.  &  £.  752,  and  Tanner  v.  Taylor ^  a  roanu- 
script  report  of  which  Mr.  Justice  Buller  read  in  that  case.  And  a  new 
trial  was  granted.  The  same  doctrine  is  laid  down  in  Peake's  Evidence, 
190.  If  these  authorities  are  to  be  relied  on,  I  think  the  rule  as  laid 
down  in  the  court  below  is  very  well  established.  Indeed,  it  is  the  only 
method  by  which  births,  marriages,  and  deaths  and  many  other  impor- 
tant facts  of  frequent  occurrence  can,  in  most  instances,  be  proved. 
And  the  same  rule  has,  in  several  late  decisions,  been  recognized  by  the 
decisions  of  this  court  In  the  case  of  Pearson  et  al.  v.  Wightmariy  it 
was  said  that  a  witness  who  swore  positively,  from  written  memoranda, 
though  they  did  not  recall  to  his  memorj*  a  recollection  of  the  facts, 
was  admissible,  and  that  such  testimony  was  better  evidence  than  an 
adventurous  and  unaided  recollection.  1  Con.  Rep.^  844.  The  same 
principle  was  again  laid  down  in  the  case  of  the  Corporation  of 
Columbia  v.  HarrUon^  2  Do.  215.  .  .  . 

Justices  CoLCOCK,  Johnson,  and  Huqeb  concurred.' 

Justices  6a  NTT  and  Richardson  dissented. 

Gregg^  for  the  motion.    Stark^  Solicitor,  contra. 

^  Mill's  Constitational  Reports.  —  £d. 

*  And  00  Halsey  v.  Sinsebaugh,  15  N.  T.  485.  Centra^  Lawmnoe  v*  Barker, 
5  Wend.  801  (1880). —£d. 
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Thb  King  v.  St.  Martins,  2  A.  ^  £.  210  (1834).  Appeal  against 
an  order  of  justices.  .  .  •  The  witness  .  .  .  farther  stated  that  he  had 
no  memory  of  these  things  but  trom  the  hook^  without  which  he  should 
not  of  his  own  knowledge  be  able  to  speak  to  the  fact,  but  on  reading 
the  entry  he  had  no  doubt  that  the  fact  really  happened.  It  was  ob- 
jected, for  the  appellants,  that  the  entry  was  inadmissible  for  want  of 
a  stamp ;  and  that  parol  evidence  of  the  letting  could  not  be  given. 
The  court  held  that  the  witness  might  look  at  the  entry  to  refresh  his 
memory,  and  give  parol  evidence  of  the  letting ;  and,  upon  such  evi- 
dence, they  confirmed  their  order.  •  •  . 

Lord  Denmak,  G.  J.  .  •  •  The  sessions  permitted  him  to  look  at  the 
entry  for  the  mere  purpose  of  refreshing  his  memory,  and  that  was 
quite  right.  We  cannot  here  infer  whether,  when  his  memory  was  so 
refreshed,  he  swore  distinctly  or  not.    .  •  . 

Pattesom,  J.  •  •  .  This  is,  therefore,  neither  a  lease  nor  an  agree* 
ment ;  it  was  put  into  the  witness's  hands  to  reftresh  lus  memory,  and 
that  was  right.  The  authority  of  Doe  dem.  Church  v.  Perkins^  3  T.  B. 
749,  has  been  pushed  too  far  in  the  argument ;  all  that  was  there  de* 
cided  was,  that  a  witness  could  not  refresh  his  memcnry  by  extracts ; 
that  if  he  could  not  recollect  the  facts  independently  of  the  writing,  the 
original  writing  ought  to  have  been  in  court,  in  order  that  the  other 
party  might  cross-examine ;  not  that  such  writing  is  to  be  made  evi- 
dence itself,^  but  that  the  other  party  is  to  have  the  benefit  of  the  wit- 
ness's refreshing  his  memory  by  every  part.  In  Tanner  y.  Taylor 
cited  in  Doe  dem.  Church  v.  Perhine^  3  T.  R.  754,  a  witness  was  not 
permitted  to  use  an  account  which  had  been  extracted  fh>m  a  book  not 
in  court ;  he  not  being  able  to  swear  to  the  facts  further  than  as  find- 
ing them  in  the  book.  The  writing  Is  not  made  evidence  by  its  having 
been  used  for  the  purpose  of  refreshing  the  memory ;  bnt  still  the  other 
side  ought  to  see  it  The  distinction  contended  for  in  argument 
may  be  open  to  discussion,  but  it  is  one  of  which  I  do  not  see  the 
sense.  •  .  •  Order  of  eeesione  confirmed.^ 


<  Compare  Sagden  o.  St  Leonards,  1  Prob.  Div.  154, 189.  For  the  doctrine  (widely 
held  in  this  conntry)  that  the  memorandum  itself  in  such  a  case  may  also  be  put  in. 
see  Haven  v.  Wendell,  11  N.  H.  112 ;  Owens  v.  State,  67  Md.  807 ;  AcUen's  Ex'r  v. 
Hickman,  68  Ala.  494;  OMrira,  Oostello  «.  Crowell,  188  Mass.  855:  "These  entries 
were  first  used  to  refredi  the  memoiy  of  the  witness  Armstrong.  They  were  clearly 
competent  for  that  purpose.  It  was  an  original  entry,  made  by  the  witness,  which  en- 
abled him  upon  looking  at  it  to  testify  to  the  fact,  not  from  actual  recollection,  bnt 
because  he  knew  that  he  could  not  have  made  the  entry  unless  the  fact  had  been  true. 
1  Greenl.  Ev.  s.  437  %  Dngan  9.  Mahoney,  11  Allen,  572  ;  Morrison  v.Chapin,  97  Mass. 
72.  This  use  of  the  entry  did  not  make  it  evidence^  nor  aathorixe  it  to  be  sabmitted  to 
the  jury,  unless  for  the  pnrpoae  of  testing  the  memory  which  had  been  refreshed  by 
it"  Per  W.  Allen,  J.  Compare  Bates  v,  Preble,  151  U.  S.  149,  155 ;  Adams  v. 
Goulliard,  102  Mass.  167, 178.  —  £d. 

*  And  BO  Mangham  «.  Hubbaid,  8  a  &0. 14  (1828)  ;  BCartin  v.  Good,  14  Md.  S98. 
Compare  Marcly  v,  Shults,  29  N.  T.  pp.  850,  851.  —  Ed. 

In  Calloway  v.  Yamer,  77  Ala.  541,  548,  whers  the  witness  used  a  copy,  the  ooort 


8SCT.  m.]  FRIENDLY  V.  LSB.  1199 


Fbiendly  V.  Lbe,  20  Orag.  202,  204  (1890).  Lord,  J.,  for  the 
ooart  As  evidence  ipeofado^  the  entry  was  excluded,  but  as  a  mem- 
orandum made  oontemporaneoaa  with  the  transaction,  the  witness  was 
permitted  to  refresh  his  memory  by  an  examination  of  it^  and  when  his 
memory  was  thus  refreshed,  to  testify  to  the  fact  of  the  date  of  his  own 
knowledge.  In  Best  on  Evidence,  note  to  section  224,  it  is  said  that  a  wit- 
ness will  be  permitted  to  refresh  his  memory*  by  an  examination  of  mem- 
oranda reasonablj'  contemporaneous  with  Uie  transactions  to  which  they 
relate,  regarding  dates,  figures,  results  of  calculation,  and  the  like, 
whether  such  memoranda  be  made  by  the  party  himself  or  b}*  an}-  other 
person.  The  admissibility,  then,  of  the  entr}'  in  the  cash-book  to  show  the 
date  of  the  transaction  is  not  to  be  determined  by  the  legal  theory  upon 
which  book  accounts,  shown  to  be  correct,  are  admissible  as  original 
evidence,  but  whether  upon  the  facts  the  memorandum  made  at  the 
time  of  the  transaction  in  the  cash-book  was  admissible  in  evidence  in 
connection  with  the  testimony  of  the  plaintiff.  That  a  witness  may 
refer  to  a  memorandum  made  by  him  to  refresh  his  memory,  is  a  famil* 
iar  principle.  Our  Code  provides  that ''  A  witness  is  allowed  to  refresh 
his  memory  respecting  a  fact  by  anything  written  by  himself  or  under 
his  direction  at  the  time  when  the  fact  occurred,  or  immediately  there- 
after,  or  at  any  other  time  when  the  fact  was  fresh  in  his  memory  and 
he  knew  that  the  same  was  correctly  stated  in  the  writing.  But  in 
cither  case  the  writing  must  be  produced,  and  may  be  inspected  by  the 
adverse  party,  who  may,  if  he  choose,  cross-examine  the  witness  upon 
it,  and  may  read  it  to  the  jury.  So,  also,  a  witness  may  testify  from 
such  writing,  though  he  retain  no  recollection  of  the  particular  facts, 
but  such  evidence  shall  be  received  with  caution."  (Hill's  Code,  §  837.) 
Lord  EUenborongh  said  that  *^  It  is  not  the  memorandum  which  is 
evidence,  but  the  recollection  of  the  witness.''  {Henry  v.  Lee,  2 
Chitty,  124.)  And  in  Com.  v.  Jeffs,  132  Mass.  6,  Endicott,  J.,  said : 
*'  We  are  not  aware  of  any  case  where  it  has  been  held  that  the  memo- 
randum could  be  put  in  evidence  simply  because  it  refreshed  the 

(Clopton,  J.)  said :  "  In  some  of  the  caaea  it  haa  been  held,  that  a  copy  should  not  be 
appealed  to,  even  to  refresh  the  memory,  when  the  original  can  be  produced.  Sach 
practice  would  frequently  pat  parties  to  unneoessaiy  trouble,  inconvenience,  and  ex- 
pense, and  sometimes  require  what  is  impracticable.  The  tendency  is  rather  to  relax 
the  role;  and  the  weight  of  authority  is  in  favor  of  the  doctrine,  that  a  witness  may, 
to  refresh  his  recollection,  use  a  copy  of  entries  which  he  knows  to  be  correct,  if,  on 
inspecting  it,  he  can  then  testify  to  the  facts.  Bullock  v.  Hunter,  44  Md.  416  ;  Har- 
rison r.  Middleton.  11  Gratt.  627  ;  Marcly  v.  Shults,  29  N.  Y.  846.  The  rule  is  sub- 
ject to  the  limitation,  that  the  witness  must  be  able  to  testify  that  the  original  entry 
was,  when  made,  a  true  statement  of  the  facts,  and  the  copy  must  be  verified. 

"  Where  a  copy  is  used  to  assist  the  memory,  the  opposite  party  may  call  for  the 
original,  to  test  the  sufficiency  and  accuracy  of  the  copy.  If  the  original,  on  such  call, 
is  not  produced,  and  satisfactory  reasons  are  not  given  for  the  failure  to  produoe  it, 
and  for  using  a  copy,  this  circumstance  may  be  considered  by  the  jury  in  weighing  his 
evidence.  Chic.  A  AL  R.  R.  Co.  r.  Adler,  56  III.  844  ;  Davis  r.  Jones,  68  Me.  398." 
And  so  Andenon  v.  English,  26  So.  Rep.  748  (Ala.  1899).  —  £o. 
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memory  of  the  witness.  (Cam,  v.  Ford,  130  Mass.  64,  89  Am.  Bep. 
426.)  In  that  case  and  in  many  of  the  cases  cited  therein,  it  is  stated 
that  the  memorandum  per  se  cannot  be  used  in  evidence."  In  Field  t. 
ThompsoTiy  119  Mass.  151,  it  was  held  that  the  memorandum  was  not 
competent,  and  that  it  could  not  be  put  in  evidence  in  confirmation  of 
the  recollection  of  the  witness.  (Law  of  Witnesses,  §§  280,  284.)  Be 
that  as  it  may,  the  memorandum  itself  is  not  admissible  in  evidence 
except  in  cases  where  the  witness  at  the  testifying  has  no  TeooUection 
of  what  took  place,  further  than  he  accurately  reduced  the  whole  trans- 
action to  writing.  (1  Greenleaf  on  Ev.  §  437,  and  notes;  Wood's 
Pract  £v.  §  134.)  As  indispensable  to  the  admission  of  such  testi- 
mony, there  must  be  proof  that  the  witness  who  made  the  memoran- 
dum had  no  recollection  of  the  matter  stated  therein,  independent  of  the 
written  paper.  When  he  has  such  recollection,  tlie  evidence  is  inadmis- 
sible. In  Sovfard  v.  McDonough^  77  N.  Y.  593,  the  court  laid  down  the 
rule  as  to  thenise  of  memoranda  as  follows:  ^*  1.  A  witness  may,  for 
the  purpose  of  refreshing  his  memory,  use  any  memorandum,  whether 
made  by  himself  or  another,  written  or  printed ;  and  when  his  memory 
has  been  refreshed  he  must  testify  to  the  facts  of  his  own  knowledge, 
the  memorandum  itself  not  being  evidence.  2.  When  a  witness  has  so 
far  forgotten  the  facts  that  he  cannot  recall  them,  and  he  testifies  that 
he  once  knew  them  and  made  a  memorandum  of  tliem  at  the  time  or 
soon  after  they  transpired,  which  he  intended  to  make  correctly,  and 
which  he  believes  to  be  correct,  such  memorandum  in  his  own  hand- 
writing may  be  received  as  evidence  of  the  facts  therein  contained, 
although  the  witness  has  no  present  recollection  of  them.*'  The  rule 
was  thus  stated  by  Clopton,  J.,  in  Jaqttea  v.  Horton^  76  Ala.  ^43 :  ^'  If 
the  witness,  after  examining  the  memorandum,  cannot  state  the  facts 
from  independent  recollection,  but  can  testify  that  he  knew  the  con- 
tents of  the  memorandum  at  or  about  the  time  it  was  made,  and  knew 
them  to  be  true,  both  the  memorandum  and  the  testimony  of  the  wit- 
ness are  admissible.**  ^^  In  other  words,  the  entries  or  memoranda  of 
transactions  made  by  a  witness  are  ^admissible  only  when  the  memory 
of  the  witness  is  at  fault/*  (Thompson  on  Trials,  Sub.  4,  §  402,  and 
note  of  authorities.) 

Now,  the  record  in  this  case  discloses  that  the  plaintiff  was  able  to 
testify  directly  to  the  date  when  he  borrowed  the  money  from  the 
defendant,  of  his  own  personal  knowledge,  clearly  indicating  that  he 
did  not  need  the  aid  of  the  entry  in  the  cash-book  to  refresh  his  recol- 
lection of  the  transaction.  His  memory  of  the  matter  had  not  become 
more  or  less  obscure,  requiring  the  aid  of  the  entr}'  to  refresh  it  so  as 
to  enable  him  to  testify  from  his  own  personal  recollection.  He  had 
already  done  that  without  its  aid,  and  the  only  purpose  the  entry  could 
serve  was  to  confirm  his  statement.  He  testified  that  the  S300  was 
received  on  the  date  alleged  by  him,  and  that  it  was  the  only  money 
that  he  had  ever  borrowed  or  had  of  the  defendant.  There  was  but 
the  single  transaction,  and  hi^  memory  was  not  at  fault  either  in  re- 
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spect  to  the  amcAint  or  the  date  when  he  borrowed  it.  These  facts 
plamlj  show  that  he  did  not  desire  to  use  the  entry  for  this  purpose, 
but  as  original  evidence  of  entries  made  by  himself  to  corroborate  his 
own  testimony. 

In  Weaver  y.  Bromley^  65  Mich.  215,  the  court  says :  '*  The  mem- 
orandum should  not  have  been  admitted  in  evidence.  The  witness  had 
a  clear  recollection  of  the  date  upon  which  he  received  the  notice,  and 
did  not  desire  or  need  the  memorandum  to  refresh  his  recollection,  and 
it  was  not  used  or  offered  for  that  purpose.  It  was  introduced  and  re- 
oeiveil  as  original  evidence  in  corroboration  of  his  own  statement. 
It  was  evidence  made  by  himself  in  corroboration  of  himself.  It  was 
no  more  admissible  than  would  have  been  his  oral  statement  to  the 
same  effect,  made  on  that  day  to  a  third  party."  The  reason  for  the 
exclusion  of  such  entries,  except  when  the  witness  is  unable  to  recol- 
lect such  facts,  is  thus  stated  in  National  Bank  v.  Madden^  114  N.  Y. 
285,  11  Am.  St  Rep.  633:  ''The  rule  which  renders  such  entries 
admissible  rests  upon  the  principle  of  necessity  for  the  reception  of 
secondary  evidence,  and  is  not  applicable  where  the  witness  has  a  dis- 
tinct reooUection  of  the  essential  facts  to  which  they  relate.  The 
primary  common-law  proof  is  then  furnished,  and  the  necessity  for 
evidence  of  the  lesser  degree  does  not  arise.  And  this  right,  so  quali- 
fied, to  introduce  such  secondar}'  evidence,  is  the  better  rule,  in  view 
of  the  opportunities  which  might  otherwise  exist,  to  superadd  a  writ- 
ten memorandum  to  the  evidence  of  a  witness,  which  it  cannot  be  said 
might  sometimes  be  improperlj"  made  available  to  strengthen  his  testi- 
mony with  the  court  or  jury,  and  such  may  be  within  the  reasonable 
apprehension  until  the  moral  infirmity  of  human  nature  becomes  excep- 
tionally less  than  it  has."  And,  finally,  to  conclude,  in  the  language 
of  Mr.  Justice  Harlan,  in  Railroad  Co.  v.  O^BrieUj  119  U.  S.  102: 
''  The  present  case  does  not  require  us  to  enter  upon  an  examination  of 
the  numerous  authorities  upon  this  general  subject,  for  it  does  not  ap- 
pear here  but  that  at  the  time  the  witness  testified,  he  had,  without  even 
looking  at  his  written  statement,  a  clear,  distinct  recollection  of  the 
essential  fact  stated  in  it.  If  he  had  such  present  recollection,  there 
was  no  necessity  whatever  of  reading  that  paper  to  the  jury,  and  there 
was  no  error."  * 

1  And  80  Myers  o.  Wegor,  02  N.  J.  Iaw,  482,  440  (1898);  Anchor  Co.  v.  Walsh, 
108  Mo.  227  ;  Voisin  v.  Ins.  Co.,  67  Hnn,  864,  869.  —  Ed. 
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SECTION  TV. 

THE  EXAMINATION.^ 


(il.)    DISCRETION  OF  THE  COURT.* 

State  v.  Martin^  89  Maine,  117.  The  ooart,  per  Wiswsll^  J.,  said : 
^'In  the  trial  of  this  case,  an  indictment,  alleging  a  single  sale  of 
intoxicating  liquors,  after  the  arguments  for  the  respondent  and  the 
State  had  been  concluded,  the  Justice  presiding  allowed  the  county 
attorney,  against  the  respondent's  objection,  to  call  a  witness  to  testify 
to  the  place  where  the  sale  had  been  made,  about  which  there  had 
been  no  testimony  up  to  that  time.  To  this  proceeding  the  respondent 
takes  exception. 

^^  This  is  a  matter  entirely  within  the  discretion  of  the  presiding  jus* 
tice.  Whenever  in  his  opinion  the  occasion  requires  it,  he  may  vary 
the  ordinar}'  order  of  procedure  and  at  any  stage  of  the  trial  permit 
evidence  to  be  offered  which  had  been  omitted  through  inadvertence, 
or  which  had  not  before  come  to  the  knowledge  of  counsel.  Nor  is  the 
exercise  of  this  discretion  subject  to  revision  on  exceptions.  JfcDon* 
aid  V.  Smithj  14  Maine,  99  ;  Ruggles  v.  Coffitij  70  Maine,  468. 

^^  It  is  argued  in  support  of  the  exceptions  that,  by  allowing  the  evi- 
dence to  be  introduced  at  that  time  in  the  trial,  the  respondent  was 
left  without  an  opportunity  to  introduce  evidence  in  rebuttal,  and  hia 

1  «<  He  believed  that  more  causes  wore  won  by  the  proper  eKamination  of  a  witnew 
than  by  all  the  speeches  that  were  made  by  counsel.  .  .  .  The  examination  of  a  wit- 
ness in  chief,  or  the  direct  examination  of  witnesses,  as  it  was  called  in  Ireland,  was 
very  mnch  underrated  in  its  significanee  and  importanoe.  ...  No  one  knew  betfcpr 
than  the  distinguished  advocates  he  saw  around  him  where  to  stop  in  a  cross-examina- 
tion. The  hint  came  from  the  juiy  box  before  much  nnsohiaf  was  done,  and  the  advo- 
cate was  a  bad  one  who  did  not  take  the  hint  •  •  .  Re-examination  —  the  putting 
Humpty-Dumpty  together  again  —  was  by  no  means  an  unimportant  part  of  an  advo- 
cate's duty."  —  Sir  Frank  Lockwood,  to  The  Birmingham  Law  Students'  Society  in 
1898.     Birrell's  Sketch  of  the  Life  of  Lockwood,  141-li3.  — £o. 

'  As  to  the  discretion  of  the  court,  generally,  see  Phil.  B.  Go.  v.  Stimpson,  14  Pet. 
448,462;  livingston  v.  Com.,  7  Gratt  658  ;  Burt  p.  State,  38  Tex.  Crim.  App.  397; 
Buchanan  o.  Cook,  70  Yt  168 ;  Goodwin  r.  Prince,  92  Me.  855. 

As  to  the  separation  and  exclusion  of  witnesses,  it  appears  to  have  always 
been  in  the  power  of  the  court  to  order  it.  As  to  the  limitations  upon  this  power, 
the  right  of  a  party  to  have  the  order,  and  the  oonaequences  of  disobedience  by 
the  witnesses,  see  Mcintosh  v,  Mcintosh,  79  Mich.  198 ;  Gregg  o.  State,  8  W.  Ya. 
705 ;  State  v.  Morgan,  85  W.  Ya.  260 ;  Sartoriua  v.  The  State,  24  Miss.  602 ;  Fried- 
man o,  Myers,  14  N.  Y.  Sup.  148 ;  State  «.  Falk,  46  Kans.  498 ;  Bean  v.  Lambert, 
77  Fed.  Rep.  862 ;  Ferguson  v.  Brown,  75  Miss.  214  ;  Halbert  v.  Bosenhalm,  49  Nehi 
498  ;  State  v.  King,  9  So.  Dak.  628 ;  Com.  v.  Crowley,  168  Mass.  121 ;  Day  v.  Dono- 
hue,  62  N.  J.  Law,  880 ;  Burks  v.  SUte,  24  So.  Rep.  931  Ala.  1898) ;  C.  a  &  Q.  B. 
Co.  9.  Kellogg,  54  Neb.  188 ;  Putnam  v.  U.  S.,  162  U.  S.  687.  —  En. 
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oonnsel  without  an  opportunity  to  comment  upon  this  testimony.  If 
either  had  been  desired,  it  should  hare  been  asked  for ;  and  it  is  safe 
to  assume  that  such  a  request  would  have  been  readily  granted." 

Exc^pHons  overruled.^ 


CouLsoN  t^.  D1SBOROUOH9  [1894]  2  Q.  B.  316.  Motion  by  the  plaintiff 
for  judgment  or  a  new  trial  of  the  action.  At  the  trial  by  Bruce^  J., 
with  a  jury,  a  verdict  was  found  for  the  defendant. 

The  action  was  for  false  imprisonment  and  malicious  prosecution.  .  •  . 
At  the  trial,  after  the  witnesses  on  both  sides  had  been  ezamine.d,  and 
counsel  on  both  sides  had  addressed  the  jury,  the  juiy  expressed  a  wish 
that  the  defendant's  son,  who  was  in  court,  but  who  had  not  been 
called  by  either  party  as  a  witness,  should  be  called.  The  learned 
Judge  called  him  and  asked  him  whether  he  had  taken  the  money  out 
of  the  bag,  and  whether  he  had  given  an}^  money  to  the  plaintiff  on 
the  evening  in  question.  The  son  answered  both  questions  in  the  n^a- 
tive.  The  plaintiff's  oonnsel  asked  the  judge  to  allow  him  to  cross- 
examine  tJie  son ;  but  the  learned  Judge  refused  the  application.  .  .  • 

Warburton  and  Sydney  JSTnoXy  for  the  plaintiff.  .  .  • 

Candy,  Q.  C,  and  CcUvert,  for  the  defendant.  •  •  • 

Lord  Eshkr,  M.  B.  Upon  the  findings  of  the  jury,  judgment  was 
in  my  opinion  rightly  entered  for  the  defendant  on  both  points.  It  is 
said  that  the  judge,  in  calling  a  witness  who  had  not  been  called  by 
either  party  to  the  action,  did  that  which  was  unusual  and  without 
precedent.  The  action  had  nothing  to  do  with  Uie  question  whether 
the  plaintiff  was  or  not  guilty  of  the  theft ;  the  defendant  did  not 
allege  that  she  was ;  and  after  her  acquittal  it  must  be  taken  that  she 
was  innocent.  The  question  in  this  action  was.  What  was  in  the  de- 
fendant's mind  wlien  he  prosecuted  the  plaintiff  ?  The  eyidence  of  the 
son  could  have  no  bearing  on  that  question,  unless  he  were  prepared  to 
say  that,  before  his  father  prosecuted  the  plaintiff,  he  had  told  him  that 
he  himself  had  taken  the  money  out  of  the  bag.  Unless  he  could  day 
that,  his  evidence  was  immaterial  upon  the  issues  in  this  action. 

^  A  peculiar  sittxatioii  was  dealt  with  in  Thnsher  v.  Stonington  Rank,  08  Conn. 
201,  where  the  coart  (Hameraley,  J.)  aaid :  "  One  roHng  relateB  to  a  matter  of  prac- 
tical interest,  and  is  the  only  one  which  calls  for  comment.  The  plaintiff  bad  no 
attorney  and  tried  his  own  case ;  when  he  took  the  stand  as  a  witness,  the  defendant 
objected  to  his  testifying  except  in  answer  to  questions  to  which  the  defendant  might 
object ;  and  the  court  oyerrnled  the  objection.  A  party  to  an  action  has  a  right  to 
appear  in  court  and  try  his  own  cause ;  he  has  also  a  right  to  appear  as  witness  in  his 
own  behalf,  and  notwithstanding  the  inconvenience  and  tm^ularity  inyolred  in  the 
examination  as  witness  of  a  party  to  the  action  who  is  his  own  lawyer,  the  court  can- 
not refuse  to  receive  such  testimony.  In  this  case,  however,  the  party  to  the  suit  was 
also  a  practising  attorney  at  law ;  and  the  wholesome  rule  of  professfonal  etiquette 
which  holds  the  positions  of  trial  lawyer  and  material  witness  to  he  incompatible,  ap- 
plies as  well,  perhaps  more  strongly,  to  a  case  when  the  trial  lawyer  is  his  own  client. 
The  violation  of  this  rule  is,  unfortunately,  not  without  precedent,  but  it  should  be 
disoountenanoed  by  court  and  bar.**  —  Ed. 
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If  there  be  a  person  whom  neither  party  to  an  action  chooses  to  call  as 
a  witness^  and  the  jadge  thinks  that  that  person  is  able  to  elucidate  the 
truth,  the  judge,  in  my  opinion^  is  himself  entitled  to  call  him ;  and  I 
cannot  agree  that  snch  a  course  has  never  been  taken  by  a  Judge  before. 
When  a  witness  is  called  in  this  way  by  the  judge,  the  counsel  of 
neither  party  has  a  right  to  cross-examine  him  without  the  permission 
of  the  judge.  The  judge  must  exercise  his  discretion  whether  he  will 
allow  the  witness  to  be  cross-examined.  If  what  the  witness  has  said 
in  answer  to  the  questions  put  to  him  by  the  judge  is  adverse  to 
either  of  the  parties,  the  Judge  would  no  doubt  allow,  and  he  ought 
to  allow,  that  party's  counsel  to  cross-examine  the  witness  upon  his 
answers.  A  genehil  fishing  cross-examination  ought  not  to  be  per- 
mitted. In  the  present  case  the  answers  of  the  son  had  no  real  bearing 
upon  the  issues  in  the  action,  and  the  only  reason  for  cross-exam- 
ining him  must  have  been  a  wish  to  prejudice  the  jury.  In  my  opinion 
there  was  no  miscarriage,  and  the  motion  must  be  refused. 

A.  L.  Skith,  L.  J.  A  witness  called  in  this  way  is  the  witness  of 
the  judge,  not  of  either  of  the  parties.  It  is  the  function  of  the  Judge 
to  try  and  find  out  the  truth,  whether  he  is  hearing  the  case  with  or 
without  a  jury.  Neither  party  can  cross-examine  a  witness  so  called 
as  of  right ;  the  leave  of  the  judge  must  be  obtained.  The  answers  of 
the  son  were  immaterial  as  regarded  the  issues  in  the  action,  and  in 
zny  judgment  the  learned  judge  in  this  case  was  right  in  refusing  to 
permit  him  to  be  cross-examined,  and  in  entering  Judgment  for  the 
defendant. 

Da  VET,  L.  J.,  concurred.  Application  r^/\*9ed} 


(B.;    EXAMINATION  IN  CHIEF. 

Note.         » 

*'In  the  direct  ezaminatlon  of  a  witneee  it  is  not  allowed  to  put  to  him  what  an 
termed  leading  qaeetions ;  that  is,  questions  which  sugi^est  to  the  witness  the  answer 
desired.*    The  mle  is  to  be  understood  in  a  reasonable  sense ;   for  if  it  were  not 

1  See  Com.  v.  Morrell,  infra,  1209 ;  State  v.  Miller,  42  La.  Ann.  1186 ;  Com. 
»•  Oalaran,  9  Allen,  271,  per  Gray,  J.,  for  the  court:  "  The  interrogatory  put  by  tGe 
presiding  judge  to  a  witness  cannot  be  objected  to  by  either  party  as  leading  in  form.- 
Compare  Dunn  v.  The  People,  172  III  582.  695  ;  Wilkerson  v.  State.  57  S.  W.  Ren. 
956  (Tex.  Cr.  App.  1899).  — Ed. 

•  Compare  Coogler  v.  Rhodes,  88  FU.  240,  244;  Inteml  Co.  v.  Dabntgh,  51 
S.  W.  Rep.  500  ;  Bartlett  v.  Hoyt,  88  N.  H.  151, 165,  per  Sawyer,  J.,  for  the  court : 
"The  objection  to  the  form  of  the  question  proposed  to  G.  Nute,  as  being  leading; 
was  not  well  taken.  A  question  in  the  form,  •  whether  or  not,*  may,  neverthelesa, 
in  some  cases  be  objectionable  as  leading.  The  nature  of  the  question  and  its  subject- 
matter  may  be  snch  that,  framed  in  a  particuUr  way,  it  will  suggest  to  the  mind  of 
the  witness  the  answer  desired,  as  well  if  commenced  in  the  alternative  form,  whether 
or  no,  as  without  it  The  question  objected  to,  howcTer,  does  not  so  clearly  and  dis* 
tinctly  suggest  the  answer  desired  as  to  render  it  liable  to  the  oljeetion.    It  would  be 
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allowed  to  approach  the  poiuts  at  issue  hy  sach  questions,  the  extminations  would 
he  most  inconveniently  protracted.  To  abridge  the  proceedings  and  bring  the  wituess 
as  soon  as  possible  to  the  material  poiuts  on  which  he  is  to  speak,  the  counsel  may  lead 
him  on  to  that  length,  and  may  recapitulate  to  him  the  acknowledged  facts  of  the  case 
which  have  been  already  established.  The  rule,  therefore,  is  not  applied  to  that 
part  of  the  examination  which  is  merely  introductory  of  that  which  is  material. 
Questions  are  also  objectionable  as  leading,  which,  embodying  a  material  fact,  admits 
of  an  answer  by  a  simple  negative  or  affirmative.  An  aigumentative  or  pregnant  * 
course  of  interrogation  is  as  faulty  as  the  like  course  in  pleading.  The  interroga- 
tory must  not  assume  facts  to  have  been  proved  which  have  not  been  proved,  nor 
that  particular  answers  have  been  given  which  have  not  been  given.  .  .  . 

"In  some  cases,  however,  leading  questions  are  permitted,  even  in  a  direct  exami- 
nation ;  namely,  where  the  witness  appears  to  be  hostile  to  the  party  pixxlucing  him,  or] 
in  the  interest  of  the  other  party,  or  unwilling  to  give  evidence,  or  where  an  omission 
in  his  testimony  is  evidently  caused  by  want  of  recollection,  which  a  suggestion  may 
assist  .  .  .  Where  the  witness  stands  in  a  situation  which  of  necessity  makes  him 
adverse  to  the  party  calling  him,  —  as,  for  example,  on  the  trial  of  an  issue  out  of  chan- 
cery, with  power  to  the  plaintiff  to  examine  the  defendant  himself  as  a  witness,  —  he 
may  be  cross-examined  as  a  matter  of  right.  Indeed,  when  and  under  what  circum- 
stances a  leading  question  may  be  put,  is  a  matter  resting  in  the  sound  discretion 
of  the  court,  and  not  a  matter  which  can  be  assigned  for  error.  .  .  . 

*'  When  a  party  offers  a  witness  in  proof  of  his  cause,  he  thereby,  in  general,  repre- 
sents him  as  worthy  of  belief.  He  is  presumed  to  know  the  character  of  the  witnesses 
he  adduces ;  and  having  thus  presented  them  to  the  court  the  law  wiU  not  permit  the 
party  afterwards  to  impeach  their  general  reputation  for  truth,  or  to  impugn  their 
credibility  by  general  evidence  tending  to  show  them  to  be  unworthy  of  belief.  For 
this  would  enable  him  to  destroy  the  witness  if  he  spoke  against  him,  and  to  make 
him  a  good  l^tness  if  he  spoke  for  him,  with  the  means  in  his  hand  of  destroying  his 
credit  if  he  spoke  against  him. 

^*  But  to  this  general  rule  there  are  some  exceptions.  For  where  the  witness  is  not 
one  of  the  party's  own  selection,  but  is  one  whom  the  law  obliges  him  to  call,  such  as 
the  subscribing  witness  to  a  deed,  or  a  will,  or  the  like,  here  he  can  hardly  be  considered 
as  the  witness  of  the  party  calling  him,  and  therefore,  as  it  seems,  his  character  for 
truth  may  be  generally  impeached.  But  however  this  may  be,  it  is  exceedingly  clear 
that  the  party  calling  a  witness  is  not  precluded  from  proving  the  truth  of  any  par- 
ticular fact^  by  any  other  competent  testimony,  in  direct  contradiction  to  what  such 
witness  may  have  testified  ;  and  this  not  only  where  it  appears  that  the  witness  was 
innocently  mistaken,  but  even  where  the  evidence  may  collaterally  have  the  effect  of 
showing  that  he  was  generally  unworthy  of  belief. 

•'  Whether  it  be  competent  for  a  party  to  prove  that  a  witness  whom  he  has  called 
and  whose  testimony  is  unfavorable  to  his  cause,  had  praviously  stated  the  facts  in  a 
different  manner,  is  a  question  upon  which  there  exists  some  diversity  of  opinion.  On 
the  one  hand,  it  is  urged  that  a  party  is  not  to  be  sacrificed  to  his  witness  ;  that  he  is  not 
represented  by  him  nor  identified  with  him  ;  and  that  he  ought  not  to  be  entrapped  by 
the  arts  of  a  designing  man.  pehaps  in  the  interests  of  his  adversary.  On  the  other 
hand,  it  is  said  that  to  admit  such  proof  would  enable  the  party  to  get  the  naked  dec- 
larations of  a  witness  before  the  jury,  operating,  in  fact,  as  independent  evidence  ;  and 


difficult,  perhaps,  to  propose  the  question  in  terms  better  adapted  to  avoid  leading  the 
mind  of  the  witness  to  the  answer  without  making  it  so  general  as  to  fail  to  direct  his 
attention  to  the  particular  matter  in  relation  to  which  his  information  was  sought." 
The  question  was  "whether  or  not  the  hay  which  you  saw  .  .  .  was  part  of  the  lot 
you  have  described,'*  etc. 

The  mere  emphasis,  accent,  or  manner  of  the  examiner  may  count  for  much  in  de- 
termining whether  a  question  is  leading.  The  discretion  of  the  court  must  largely 
govern  in  dealing  with  this  question. «-  Ed. 
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this,  too,  eren  where  the  declAntions  weie  made  out  of  oonit,  hj  ooUnrion,  for  the 
purpose  of  being  thus  introdnced.  But  the  weight  of  authority  aeeiiis  in  favor  <^  ad* 
mitting  the  party  to  show  that  the  eTidence  has  taken  hiio  by  surprise,  and  is  oontimiy 
to  the  examination  of  the  witness  preparatory  to  the  trial,  or  to  what  the  party  had 
reason  to  believe  he  would  testify  ;  or,  that  the  witness  has  recently  been  brought 
under  the  influence  of  the  other  party,  and  has  deceived  the  party  csUing  him.  For  it 
is  said  that  this  course  is  necessaiy  for  his  protection  against  the  contrivance  of  an  art- 
ful witness,  and  that  the  danger  of  its  being  raided  by  the  jury  as  substantive  evi- 
dence is  no  greater  in  such  cases  than  it  is  where  the  contradictory  declarations  mrs 
proved  by  the  adverse  party."  —  1  Gh-eenl.  So.  (14th  ed.)  ss.  434-i9d,  44^-445. 


BuLLARD  V.  Pbabsall,  53  N.  Y.  230  (1873).  Rapallo,  J.  .  •  . 
The  further  qaestion  has  frequently  arisen  whether  the  party  calling  the 
witness  should,  npon  being  taken  by  surprise  by  anexpected  testimony, 
be  permitted  to  interrogate  the  witness  in  respect  to  his  own  preyioos 
declarations,  inconsistent  with  his  evidence.  Upon  this  point  there  is 
considerable  conflict  in  the  authorities.  We  are  of  opinion  that  such 
questions  may  be  asked  of  the  witness  for  the  purpose  of  probing  his 
recollection,  recalling  to  his  mind  the  statements  he  has  previously 
made,  and  drawing  out  an  explanation  of  his  apparent  inconsistency. 
This  course  of  examination  may  result  in  satisfying  the  witness  that  he 
has  fallen  into  error  and  that  his  original  statements  were  coiTect,  and 
it  is  calculated  to  elicit  the  truth.  It  is  also  proper  for  the  purpose  of 
showing  the  circumstances  which  induced  the  party  to  call  him.  Though 
the  answers  of  the  witness  ma}'  involve  him  in  contradictions  calculated 
to  impair  his  credibilitj',  that  is  not  a  sufficient  reason  for  excluding  the 
inquiry.  Proof  by  other  witnesses  that  his  statements  are  incorrect 
would  have  the  same  effect,  yet  the  admissibility  of  such  proof  cannot 
be  questioned.  It  is  only  evidence  offered  for  tiie  mere  purpose  of  im* 
[\  peaching  the  ci*edlbility  of  the  witness  which  is  inadmissible  when 
1 1  offered  by  the  party  calling  him.  Inquiries  calculated  to  elicit  the  facts, 
jVI  or  to  show  to  the  witness  that  he  is  mistaken,  and  to  induce  him  to  cor- 
// 1  rect  his  evidence,  should  not  be  excluded  simply  because  they  may 
result  unfavorably  to  his  credibilit}'.  In  case  he  should  deny  having 
made  previous  statements  inconsistent  with  his  testimony,  we  do  not 
think  it  would  be  proper  to  allow  such  statements  to  be  proved  by  other 
witnesses ;  but  where  the  questions  as  to  such  statements  are  confined 
to  the  witness  himself,  we  think  they  are  admissible.  As  a  matter  of 
course,  such  previous  unsworn  statements  are  not  evidence,  and  when 
the  trial  is  before  a  jury  that  instruction  should  be  given. 

The  cases  in  which  these  questions  have  been  discussed  are  numer- 
ous, and  we  have  not  deemed  it  useful  to  cite  them  in  detail,  but  rather 
to  state  the  conclusions  which  we  have  reached  after  a  careful  examina- 
tion of  the  authorities.  The  principal  cases  in  this  State  in  wliich  the 
subject  is  referred  to  are  People  v.  Sqffbrd,  5  Den.  118 ;  Thompson  v. 
Blanchard,  4  Comst.  311 ;  SancJiez  v.  People^  22  N.  Y.  147;  and  in 
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England  it  is  ver}^  thorough!}'  discassed  in  Melhuiah  v.  Collier ,  15 
Adol.  &  Ell.  M.  s.  878.  It  has  since  been  there  regulated  b}*  Act  of 
Parliament,  passed  in  1854.  The  English  and  American  authorities 
are  referred  to  in  I  Greenl.  Ev.,  ss.  442,  444,  444  a,  and  notes. 

In  the  present  case  we  tliink  the  learned  judge  at  the  trial  conformed 
substantially  to  the  rule  as  we  understand  it  The  witness  Thompson 
was  called  by  the  plaintiff  for  the  purpose  of  proving  that  a  certain  con- 
versation took  place  between  the  witness  and  the  defendant  previous  to 
the  17th  of  July,  1868,  but  to  the  surprise  of  the  plaintiff  the  witness 
testified  that  the  conversation  took  place  on  the  twenty-fourth  of  Jul}*. 
The  date  was  material.  The  plaintiff  was  permitted  to  ask  the  witness 
whether  he  had  not  upon  a  prior  examination  sworn  that  the  occasion 
upon  which  the  conversation  took  place  occurred  in  June.  The  witness 
answered  that  on  the  first  examination  referred  to  he  supposed  that 
the  occurrence  was  prior  to  the  seventeenth  of  July,  but  on  subsequently 
consulting  a  memorandum  he  had  found  himself  mistaken,  and  that  it 
was  on  the  twenty-fourth  of  July.  He  further  testified,  on  his  second 
examination,  to  a  reply  made  by  the  defendant,  during  the  conversation 
in  question,  to  an  offer  then  made  by  the  witness,  in  which  reply  the 
defendant  mentioned  the  transaction  out  of  which  this  action  arose, 
which  occurred  on  the  seventeenth  of  July.  The  plaintiff's  counsel 
then  asked  the  witness  whether  he  had  not  previously  said  in  the  pres- 
ence of  the  plaintiff's  counsel  and  others  that  he  did  not  know  that  the 
defendant  made  much  reply  to  that  offer.  This  question  was  objected 
to  as  leading  and  incompetent,  and  the  objection  was  sustained.  The 
only  effect  which  could  have  been  claimed  from  a  favorable  answer 
would  have  been  to  discredit  the  witness  on  the  ground  that  he  was 
testifying  to  matters  of  which  he  had  previously  disclaimed  any  knowl- 
edge, and  that  his  latter  evidence  was  fabricated.  The  plaintiff  was 
allowed  to  ask  whether  at  the  time  inquired  of  he  recollected  the  reply 
to  which  he  testified  on  his  last  examination,  and  this  was,  we  think, 
as  far  as  the  plaintiff  was  entitled  to  go.  We  are,  therefore,  of  opinion 
that  no  error  was  committed  in  sustaining  the  objection,  and  that  the 
judgment  should  be  aflSrmed,  with  costs. 

All  concur.  Judgment  affirmed,^ 

^  And  80  State  v.  Benner,  64  Me.  267  ;  Ewer  v.  Ambrose,  3  B.  &  C.  746 ;  Melhuish 
V.  Collier,  15  Q.  B.  878 ;  Babcock  v.  People,  18  Col.  616,  619  ;  Oldfather  v,  Zent, 
21  Ind.  App.  807  ;  State  v.  Bartmeaa,  88  Oreg.  110 ;  McKeroey  v.  Reading,  160 
Pa.  611,  616.  Compare  Putnam  v.  U.S.,  162  U.  S.  687,  706;  Schnuer  v.  State,  18 
Ind.  App.  226. 

In  Hickory  v.  U.  S.,  161  U.  8.  303,  309,  the  court,  Fuller,  C.  J.,  said:  "When 
a  party  is  taken  by  surprise  by  the  evidence  of  his  witness,  the  latter  may  be  interro- 
gated as  to  inconsistent  statements  previously  made  by  him  for  the  purpose  of  refresh- 
ing bis  recollection  and  inducing  him  to  correct  his  testimony;  and  the  party  so 
surprised  may  also  show  the  facts  to  be  otherwise  than  as  stated,  although  this  inci- 
dentally tends  to  discredit  the  witness.  As  to  witnesses  of  the  other  party,  incon- 
sistent statements,  after  proper  foundation  laid  by  cross-examination,  may  bo  shown 
(Railway  Company  v.  Artery,  137  U.  S.  607);  but  proof  of  the  contradictory  state- 
ments of  one's  own  witness,  yoluntarily  called  and  not  a  party,  inasmuch  as  it  would 
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State  v.  Flanders,  38  N.  H.  324  (1859).  iDclictment^  chai^ng 
the  respondent  with  the  crime  of  forgery,  in  having  altered,  at  Man- 
chester, in  said  count}',  on  the  fouith  day  of  August,  1857,  a  bond  of 
that  date^  in  the  penal  sum  of  forty  thousand  dollars,  signed  by  him* 
self  as  principal,  and  by  Samuel  Andrews  and  Luther  Aiken  as  sure- 
ties, given  and  payable  to  Thomas  P.  Webber.  •  •  . 

Upon  the  first  question  Webber  testified  positively  that  Aiken's  sig- 
nature was  upon  the  bond  before  the  alteration  was  made.  Aiken 
testified  that  he  read  the  bond  hastily  when  he  signed  it,  and  could 
not  say  whether  it  had  then  been  altered  or  not,  although  he  had  an 
impression  in  regai*d  to  it.  The  court  thereupon  permitted  the  counsel 
for  the  government  to  ask  him,  against  tlie  respondent's  objection,  what 
his  impression  was,  and  he  testified  that  his  impression  was  that  it  had 
not  then  been  altered,  but  contained  an  indemnity  against  the  Barron 
attachment  only  as  originally  written.  •  •  . 

Joel  Parker,  of  Massachusetts,  for  the  respondent. 

A.  F.  Stevens,  Solicitor  for  Hillsborough  County,  for  the  State. 

Sawter,  J.  .  .  .  Another  question  in  tiie  case  is,  whether  the  testi- 
mony of  Aiken,  as  to  his  impression,  was  properly  received.  He  tes- 
tified that  he  read  the  bond  hastily  when  he  signed  it,  and  could  not  say 
whether  it  had  then  been  altered  or  not,  but  that  he  had  an  impression 
in  regard  to  it  The  government  then  asked  what  the  impression  was, 
to  which  the  respondent  objected.  The  objection  has  several  aspects. 
An  impression  as  to  a  past  fact  may  mean  personal  knowledge  of  the 
fact  as  it  rests  in  the  memorj*,  though  the  remembrance  is  so  faint  that 
it  cannot  be  characterized  as  an  undoubting  recollection,  and  is  there- 
fore spoken  of  as  an  impression.  This,  perhaps,  is  the  sense  in  which 
the  word  is  most  commonly  used  b}'  witnesses,  in  giving  their  testimony. 
In  this  sense  the  impression  of  a  witness  is  evidence,  however  indis- 
tinct and  unreliable  the  recollection  may  be.  No  line  can  lie  drawn  for 
the  exclusion  of  any  record  left  upon  the  memorj*,  as  the  impress  of 
personal  knowledge^  because  of  the  dimness  of  the  inscription.  If, 
therefore,  the  objection  is  to  be  considered  as  one  taken  to  the  general 
competency  of  such  testimony,  it  is  clear  that  it  was  properly  over- 
ruled. An  impression,  however,  may  mean  an  understanding  or  belief 
of  the  fact,  derived  from  some  other  source  than  personal  observation, 
as  the  information  of  others ;  or  it  may  mean  an  inference  or  conclu- 
sion of  the  mind  as  to  the  existence  of  the  fact,  drawn  from  a  knowl- 


not  amount  to  substantive  evidence  and  could  have  no  effect  but  to  impair  the  credit 
of  the  witness,  was  generally  not  admissible  at  common  law.  Best,  £r.  §  645 ;  Whart. 
£v.  §  549  ;  Melhuish  o.  Collier,  15  Q.  B.  878. 

'*  By  statute  In  England  and  in  many  of  the  States,  it  has  been  provided  that  a 
party  may,  in  case  the  witness  shall  in  the  opinion  of  the  judge  prove  adverse,  by 
leave  of  the  judge,  show  that  he  has  made  at  other  tipies  statements  inconsistent  with 
his  present  testimony,  and  this  is  allowed  for  the  purpose  *of  counteracting  actually 
hostile  testimony  with  which  the  party  has  been  surprised.  Adams  v,  Wheeler,  97 
Mass.  67  ;  Greenough  v.  Eccles,  5  C.  B.  N.  a.  786  ;  Rice  v.  Howard,  16  Q.  B.  D.  681.** 
See  Byerson  v,  Abiugton,  infra,  1236.  —  £d. 
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edge  of  other  facts.  When  used  in  these  senses,  it  is  not  evidence ; 
and  the  objection  may  be  understood  to  be  that  enough  appears  in 
the  other  statements  of  the  witness,  when  considered  in  connection 
with  the  subject  of  his  testimony,  to  show  that  he  intended  to  use  the 
word  in  one  of  these  senses,  as  his  understanding  and  belief,  or  his  in- 
ference and  conclusion,  and  not  as  his^recoUection. 

It  has  been  urged  in  the  argument,  that  when  the  witness  stated  that  he 
read  the  bond  hastily,  and  could  not  say  whether  it  had  then  been  altered 
or  not,  he  was  fairly  to  be  understood  as  meaning  that  he  had  no  such 
recollection,  founded  on  his  personal  observation,  as  would  enable  him  to 
testify  fh)m  memory;  and  that,  consequently,  by  the  word  impression, 
he  must  have  meant  an  understanding  or  inference,  resulting  from  the 
information  of  others,  or  the  operations  of  his  own  mind,  instead  of 
his  personal  knowledge  of  the  fact  If  it  was  apparent  to  the  court 
that  the  word  was  thus  used,  the  objection  is  well  taken.  We  think, 
however,  that,  taking  the  whole  testimony  together,  it  may  be  under- 
stood to  mean  that,  although,  from  the  slight  attention  which  he  gave 
to  the  bond  in  his  hasty  reading,  he  cannot  say  positively  whether  the 
alteration  had  been  made  or  not,  he  nevertheless  had  an  impression 
upon  his  memory,  derived  fh>m  reading  it,  that  it  bad  not.  At  least,  it 
may  be  said  that  the  jury  might  so  understand  him,  without  doing 
violence  to  any  fact  or  statement  contained  in  his  testimony.  If  it  was 
susceptible  of  that  construction,  it  could  not  be  excluded  by  the  court 
merely  because  a  different  interpretation  might  be  put  upon  it,  which^ 
would  render  it  incompetent.  If  the  parties  choose  to  leave  the  testi- 
mon}'  of  a  witness  doubtful,  by  refraining  to  draw  from  him  an  explicit 
declaration  of  his  meaning,  when  it  is  susceptible  of  two  interpreta- 
tions, one  of  which  renders  it  competent  and  the  other  incompetent,  it 
must  be  submitted  to  the  jury,  with  proper  instructions,  of  course,  as 
to  how  they  are  to  regard  it,  when  they  have  ascertained  what  his 
meaning  really  was. 

In  another  view,  the  objection  might  have  been  sustained,  if  it  had 
appeared  in  the  case  that  the  objection  was  placed  on  that  ground  at 
the  trial.  When  the  witness  stated  that  he  could  not  say  whether  the 
bond  had  been  altered  or  not,  it  might  well  be  doubted  how  he  intended 
to  be  understood  in  the  subsequent  statement  that  he  had  an  impres- 
sion in  regard  to  it.  If  the  respondent  had  objected  that  the  witness 
should  not  be  asked  the  question  what  his  impression  was,  until  it  had 
first  been  ascertained  whether  he  meant  by  the  word  impression  a  recol- 
lection or  not,  the  objection  would  have  been  sustained.  It  cannot  be 
understood  to  have  been  made  on  that  ground.  It  is  stated  as  a  gen- 
eral objection,  and,  as  such,  must  be  understood  as  taken  to  the  com- 
petency of  the  evidence,  and  not  to  the  form  of  the  question  or  other 
incidental  matter,  which,  if  stated  at  the  trial,  would  have  given  the 
coansel  for  the  government  an  opportunity  to  obviate  it.  .  .  . 

[On  other  grounds]  Verdict  set  aside  and  new  trial  granted.^ 

1  See  Humphries  v.  Parker,  52  He.  602 ;  Blake  v.  People,  78  N.  T.  586 ;  Chase's 
Bote  to  Staph.  Dig.  Ev.  art  82.  ^^En. 
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ToMLiNSON  V.  The  Town  of  Derby,*  43  Conn.  562  (1876).  Action 
on  the  statute  concerning  highways  and  bridges,  for  damages  from  an 
injury  caused  by  a  defect  in  a  bridge  of  the  defendant  town;  brought 
to  the  Superior  Court  in  Nem  Haven  County  and  heard  in  damages 
after  demurrer  overruled,  by  Sanford,  J. 

Upon  the  hearing  the  plaintiff  introduced  evidence  as  to  the  place, 
cause,  manner,  and  extent  of  his  injury,  and  among  others,  offered 
the  testimony  of  one  Martin,  as  to  the  character  of  the  alleged  defect 
in  the  bridge,  who  testified  that  he  shunned  it,  so  that  he  need  not 
get  a  wheel  in  the  hole.  To  this  testimony  the  defendants  objected, 
but  the  court  admitted  it. 

To  show  there  was  a  hole  in  the  bridge  and  the  size  of  it,  on  the 
day  of,  or  day  before  the  accident,  the  plaintiff  offered  the  testimony 
of  one  Mansfield,  who  testified  that  as  he  was  carting  over  the  road, 
the  wheel  of  his  cart,  which  was  two  inches  and  three-quarters  wide, 
went  into  the  hole  to  the  depth  of  a  foot  or  more.  To  this  testimony 
the  defendants  objected,  but  the  court  admitted  it 

For  the  purpose  of  showing  how  the  attention  of  one  of  the  wit- 
nesses was  called  to  the  defect,  shortly  before  the  accident,  the  plain- 
tiff offered  to  show  by  one  Henry  6.  Hurd,  that  his  horse  was 
frightened  at  the  hole.  To  this  evidence  the  defendants  objected, 
but  the  court  admitted  it. 

Other  evidence  of  the  same  character  was  admitted  by  the  court 
against  the  objection  of  the  defendants.  •  .  . 

The  court  assessed  the  damages  at  $1,500.  The  defendants  moved 
for  a  new  trial  for  error  in  the  rulings  of  the  court 

G.  H.  Watrous  and  W.  £.  Wooster^  in  support  of  the  motion. 

H.  B.  Munson  and  2>.  R.  Wright^  contra. 

Looms,  J.  The  defendant  moves  for  a  new  trial  on  account  of  the 
ruling  of  the  court  in  admitting  or  rejecting  testimony.  •  .  . 

There  was  nothing  erroneous  in  allowing  sundry  witnesses  to  state 
particular  circumstances  which  directly  called  their  attention  to  the 
hole  in  the  bridge,  constituting  the  allied  defect,  as  that  the  wheels 
of  their  vehicles  actually  ran  into  it,  their  horses  shied  at  it,  or  8ee> 
ing  it  they  took  pains  to  drive  so  as  to  avoid  it  Some  of  the  cir- 
cumstances indicated  the  position  of  the  hole  with  reference  to  the 
ordinary  wheel  track,  its  size  was  well  indicated  by  the  fact  that  a 
cart  wheel  two  and  three-quarter  inches  thick  went  into  it  to  the  depth 
of  a  foot,  and  the  fact  of  its  existence  was  evidenced  by  all  the  cir- 
cumstances referred  to.  To  exclude  such  facts  would  deprive  a  Jury 
of  most  tangible  evidence  disclosing  the  existence,  character,  and 
magnitude  of  the  defect,  and  would  at  the  same  time  take  away  one 
of  the  most  important  means  of  determining  the  value  of  testimony 
by  weighing  it  with  reference  to  the  opportunities  which  each  witness 

1  A -part  of  the  esse  is  omitted. 
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had  to  know  and  remember  the  facts  and  to  jodge  aooorately  in 
regard  to  them.  .  •  . 

A  new  trial  is  advised. 

In  this  opinion  the  other  Judges  concurred.^ 


(C.)  CROSS-EXAMINATION. 

NOTK. 

Thb  power  of  cron-examinatioii  has  been  justly  said  to  be  one  of  the  principal,  as  it 
certainly  is  one  of  the  most  efficacious,  tests,  which  the  law  has  deviBod  for  the  discov- 
ery of  truth.  By  means  of  it,  the  situation  of  the  witness  with  respect  to  the  parties, 
and  to  the  subject  of  litigation,  his  interest,  his  motiyes,  his  inclination  and  prejudices, 
his  means  of  obtaining  a  correct  and  certain  knowledge  of  the  facts  to  which  he  bears 
testimony,  the  manner  in  which  he  has  used  those  means,  his  powers  of  discernment, 
memory,  and  description,  are  all  fully  investigated  and  ascertained,  and  submitted  to 
the  consideration  of  the  jury,  before  whom  he  has  testified,  and  who  have  thus  had  an 
opportunity  of  observing  his  demeanor,  aod  of  determining  the  just  weight  and  value  of 
his  testimony.  It  is  not  easy  for  a  witness,  who  is  subjected  to  this  test,  to  impose  on 
a  court  or  jury ;  for  however  artfu]  the  fabrication  of  falsehood  may  be,  it  cannot  em- 
hnce  all  the  circumstances  to  which  a  cross-examination  may  be  extended.  —  1  Or$etU. 
£9.  (14thed.)s.  an* 


People  v.  Cole,  48  N.  Y.  508  (1871).  .  .  .  The  prisoner  was  charged 
with  stealing  fVom  the  prosecutor,  Adams,  a  government  bond  for  $500. 

1  And  so  Detroit,  etc.  R.  Co.  v.  Van  Steinbnrg,  17  Mich.  99, 107 ;  Louisville,  etc.  R.  Co. 
V.  Hart,  28  N.  £.  Sep.  218  (Ind.  App.  1891) ;  Stewart  v.  Anderson,  82  N.  W.  Rep. 
770,  Iowa,  1900 ;  Bice  v.  State,  87  Tex.  Ct.  App.  88 ;  Holyoke  Co.  r.  Conklin,  2  Allen, 
826  ;  Com.  v.  Chance,  174  Mass.  245,  249.    Compare  Prel.  Treat  Evid.  19,  20.  —  Ed. 

*  Cross-examination  is  often  a  delicate  and  difficult  business.  Women,  for  instance, 
are  often  peculiarly  good  witnesses  on  the  examination  in  chief,  owing,  among  other 
things,  to  the  minuteness,  definiteness,  and  circumstantial  quality  of  their  recollection ; 
but  they  have  been  thought  peculiarly  bad  witnesses  on  a  cross-examination.  A  very 
distinguished  advocate,  Rufus  Choate,  once  humorously  remarked  to  a  young  lawyer : 
'*  Let  me  give  you  my  dying  advice,  —  never  cross-examine  a  woman.  It  is  of  no  use. 
They  cannot  disintegrate  thi^  story  they  have  once  told,  they  cannot  eliminate  the  ^^part 
that  is  for  yon  from  that  which  is  against  you.  They  can  neither  combine,  nor  shade, 
nor  qualify.  They  go  for  the  whole  thing ;  and  the  moment  you  begin  to  cross-examine 
one  of  them,  instead  of  being  bitten  by  a  single  rattlesnake,  you  are  bitten  by  a  whole 
barrel  full.  I  never,  except  in  a  case  absolutely  desperate,  dare  to  cross-examine  a 
woman." -- Memoir  of  Rufus  Choate,  by  Clement  Hugh  Hill.  Proceedings  of  the 
Mass.  Hist.  Soc.  154  (October,  1896),  citing  E.  B.  Gillett  in  Neilson*s  <'  Memories," 
887,  838. 

And  the  subject  is  sometimes  attended  with  nice  discriminations,  as  when  a  Ken* 
tucky  court  declared  (Davis  v.  Meaux,  22  S.  W.  Rep.  824)  that  '*  the  fact  that  one  of  the 
witnesses  for  the  appellant  testifies  [apparently  on  cross-examination]  that  he  is  117 
years  old,  does  not  affect  his  credibility  as  to  the  facts  that  he  detailed.  Kor  does  the 
discrepancy  of  the  other  witnesses  as  to  dates  affect  their  credibility,  for  it  is  to  be  re- 
membered that  they  are  old  slaves,  who  knew  but  little  about  dates,  time,  or  nnmben^ 
but  who  can  xemember  events  with  accwmcy." — £»• 


^ 
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. , .  P.O.  WiUiams  (District  Attorney),  for  the  plaintiff  in  error.     Winn 
A  Porter^  for  the  defendant  in  error. 

Groyer,  J.  .  .  .  Mrs.  Adams  was  sworn  and  examined  in  chief,  and 
upon  sach  examination  gave  material  evidence  against  the  prisoner, 
and  before  the  prisoner  had  had  any  opportunity  for  cross-examinatioii, 
fainted  away,  and  after  rallying  therefrom,  l)ecame  so  severely  ill  as  to 
render  her  cross^xamination  impossible.  This  evidence,  against  the 
exception  of  the  prisoner,  was  submitted  to  the  consideration  of  the 
jury.  This  evidence  may  have  injured  the  prisoner ;  and  if  incompetent 
against  him,  his  request  that  it  should  be  struck  out  and  withdrawn  from 
the  jury  should  have  been  complied  with.  The  question  presented  is  of 
rare  occuiTence,  upon  which  there  has  been  but  little  Judicial  authority. 
The  only  case  in  this  State  involving  the  question  is  that  of  Kissam  v. 
Forest^  25  Wendell,  651.  In  this  case,  upon  trial  before  referees,  at 
the  close  of  the  direct  examination  of  a  witness,  the  referees  proposed 
an  adjournment,  to  which  the  parties  consented.  Before  the  adjourned 
day  the  witness  died.  The  referee  disregarded  the  testimony,  and  the 
Supreme  Court  aflSrmed  the  judgment.  The  rule  at  common  law  was 
discussed,  and  the  authorities  examined,  and  the  conclusion  arrived  at 
that  the  rule  was  that  no  evidence  should  be  admitted  hut  what  was  or 
might  be  under  the  examination  of  both  parties.  That  this  was  the 
common-law  rule  is  shown  from  the  authorities  cited ;  and  the  reason 
upon  which  it  was  founded  was,  that  ex  parte  statements  were  too 
uncertain  and  unreliable  to  be  considered  in  the  investigation  of  con- 
troverted facts,  and  should  not  therefore  be  received  as  evidence.  The 
rule  of  the  civil  law  is  different  In  those  countries  where  the  latter 
system  prevails,  the  testimony  of  witnesses  is  often  taken  in  secret,  and 
the  party  to  be  affected  thereby  often  kept  in  ignorance  of  what  it  is 
until  too  late  to  controvert  it  by  counter  testimony.  The  great  superi* 
ority  of  the  common-law  rule  is  obvious,  and  that  should  be  adhered 
to,  although  in  some  cases  there  may  be  an  apparent  hardship.  No 
injustice  is  done  to  the  party  seeking  to  avail  himself  of  the  evidence, 
to  require  that,  before  its  admission,  its  truth  shall  be  subjected  to  such 
tests  as  the  experience  of  ages  has  shown  were  necessary  to  render  reli- 
ance thereon  at  all  safe,  and  where  this  has  been  prevented  without 
any  fault  of  the  adverse  party,  to  exclude  the  evidence.  Forest  v. 
Kiaeam^  supra^  was  reversed  by  the  Court  for  the  Correction  of  Errors, 
7  Hill,  468.  In  the  latter  court,  the  chancellor  and  two  senators  gave 
opinions,  to  the  effect  that  the  testimony  ought  to  be  considered  for 
what  it  was  worth,  although  there  had  been  no  opportunity  for  cross- 
examination,  the  witness  and  the  party  introducing  him  being  wholly 
free  from  fault.  Some  senators  gave  opinions  for  reversal,  upon  the 
ground  that  the  party,  by  consenting  to  the  adjournment  at  the  close 
of  the  direct,  had  waived  the  right  of  cross-examination.  Under  these 
circumstances,  it  is  impossible  to  determine  upon  what  ground  the 
reversal  was  placed  by  the  majority  of  the  court,  and  the  case  is  conse- 
quently no  authority.    The  chancellor  cites  some  cases,  showing  that 
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in  chancery  the  direct  examination  has  been  received  where  there  has 
been  no  opportunity  to  cross-examine.  The  rule  in  chancery  is  entitled 
to  but  little  weight  upon  the  inquiry  as  to  what  it  is  at  common  law, 
for  the  reason  that  the  practice  and  rules  in  chancery  were  to  a  great 
extent  derived,  not  from  the  common,  but  from  the  civil  law.  The 
mode  of  examination  of  witnesses  in  chancery  was  entirely  different 
from  that  at  common  law.  My  conclusion  is,  that,  both  upon  principle 
and  authorit3%  the  testimony  of  Mrs.  Adams  was  incompetent 

The  judgment  of  the  Supreme  Court,  reversing  that  of  the  sessions, 
and  awarding  a  new  trial,  must  be  affirmed. 

All  the  judges  concurring,  order  affirmed.^ 


CoMHONWEALTH  V,  MoBRELL,  99  Mass.  542  (1868).  Indictment  for 
robbery.  At  the  trial  in  the  Superior  Court,  before  Devens,  J.,  the  de- 
fendants were  found  guilty,  and  alleged  exceptions,  which  were  allowed 
as  follows :  <' .  .  .  The  prosecuting  officer  introduced  Wade  and  several 
other  witnesses  to  testify  to  conversations  with  the  defendants,  with  a 
view  to  show  admissions  and  confessions  by  them.  In  case  of  each  of 
these  witnesses  the  defendants'  counsel  requested  that  a  preliminary 
examination  be  instituted  by  the  court  as  to  the  circumstances  under 
which  the  admissions  or  confessions  were  obtained.  These  examinations 
being  in  each  case  instituted,  the  defendants'  counsel  claimed  the  right 
to  cross-examine  the  various  witnesses  on  the  preliminary  issue.  The 
presiding  judge  ruled  that  as  matter  of  law  no  such  cross-examinations 
could  be  allowed ;  and  the  witnesses,  after  being  examined  by  the  prose- 
cuting officer  under  the  direction  of  the  court  to  ascertain  whether  any 
promises  or  threats  were  made,  or  other  improper  inducements  offered, 
to  draw  forth  confessions  from  the  defendants,  were  permitted  to  state 
their  conversations  with  the  prisoners,  containing  admissions  and  con- 
fessions, under  objections  by  the  defendants." 

W.  S.  B.  JSopkins  (2>.  Aiken  with  him),  for  the  defendants. 

C.  AUen^  Attorney-General,  for  the  Commonwealth. 

Chapman,  C.  J.  .  .  .  The  other  exception  relates  to  the  confessions 
of  the  defendants.  Their  counsel  requested  that  a  preliminary  exam- 
ination be  instituted  by  the  court  as  to  the  circumstances  under  which 
the  confessions  were  obtained.  The  purpose  of  such  an  examination  is 
to  satisfy  the  judge  whether  the  evidence*  is  admissible.  Upon  the  re- 
quest  being  made,  it  was  for  him  to  direct  the  course  of  the  examination ; 
and  he  might,  if  he  thought  proper,  direct  the  prosecuting  officer  to 
conduct  it.  The  defendants'  counsel  had  no  legal  right  to  conduct  it 
contrary  to  the  direction  of  the  judge ;  and  the  extent  to  which  it  should 

1  And  80  per  Lord  EHenborongh,  CazenoTO  v.  YangliAD,  1  M.  ^  S.  4,  6 ;  per  Peck- 
ham  for  the  court.  People  v.  Hnyee,  140  N.  Y.  484,  494 ;  contra,  R.  v,  Doolin,  Jebb^ 
G.  C.  12S;  and  so  in  eqnity,  Scott  v,  McCann,  76  Md.  47  ;  Celluloid  Co.  v.  Arlington 
Co.,  47  Fed.  Rep.  4.  There  are  the  graTest  reaaona  for  not  following  the  equity  rule  in 
a  court  which  tries  cases  before  a  jury.  —  Ed. 
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be  carried,  and  its  effect  apon  the  admissibility  of  the  oontessions,  were 
to  be  decided  by  the  Judge.  It  is  not  alleged  that  the  right  of  cross- 
ezamination  was  abridged  when  the  eyidenoe  was  offered  to  the  jory. 
The  court  can  see  nothing  in  the  proceedings  that  is  sobject  to  ezception. 


TouNQB  V.  HoNNBB,  1 C  &  E.  51  (184S).  Assumpsit  by  the  plaintiff, 
as  indorsee,  against  the  defendant,  as  acceptor  of  a  bill  of  exchange, 
dated  the  2d  day  of  October,  1840,  drawn  by  Henry  Younge  for  £40, 
payable  three  months  after  date  to  the  order  of  the  drawer,  and  bj-  him 
indorsed  to  the  plaintiff.  Pleas,  first,  that  the  defendant  did  not  accept 
the  bill ;  and,  secondly,  that  the  drawer  did  not  indorse  it  to  the  plain- 
tiff. The  acceptance  on  the  bill  of  exchange  was  ''Accepted,  Robert 
Honner.*'  On  the  part  of  the  plaintiff,  five  witnesses  were  called,  who 
deposed  to  their  belief  that  the  acceptance  was  of  the  handwriting  of 
the  defendant ;  and  on  the  part  of  the  defendant,  several  witnesses  were 
called,  who  deposed  to  the  belief  that  it  was  not  so ;  and  one  of  them 
stated  that  he  had  never  seen  a  signature  of  the  defendant  written 
'' Robert  Honner,"  as  the  defendant  alwaj's  signed  his  name  ''&.  W. 
Honner." 

If*.  V.  Zee,  for  the  plaintiff,  in  cross-examining  this  witness,  put  into 
his  hand  a  paper,  not  at  all  connected  with  the  cause,  which  bore  the 
signature  '^Robert  Honner,"  and  asked  the  witness  if  he  believed  that 
to  be  written  by  tlie  defendant,  and  the  witness  said  that  he  believed 
that  it  was  so.  F.  K  Lee  proposed  to  ask  the  witness  whether,  looking 
at  that  paper,  he  would  now  say  that  he  had  never  seen  a  genuine 
signature  of  the  defendant  without  the  initials  R.  W. 

TAesigerj  for  the  defendant.  I  submit  that  it  is  not  competent  to  the 
other  side  to  test  the  knowledge  of  the  witness  by  means  of  another  and 
a  genuine  instrument  which  is  not  in  evidence  in  the  cause.  In  the  case 
of  Griffiths  v.  Ivory ^  8  P.  &  D.  179,  where,  in  a  case  like  the  present^  it 
was  proposed  to  test  the  veracity  of  a  witness  by  putting  into  his  hand 
a  paper  not  connected  with  the  cause,  and  asking  him  whether  that  was 
of  the  defendant's  handwriting,  the  Court  of  Queen's  Bench  held  that  it 
could  not  be  done. 

Alderson,  B.  I  am  of  opinion  that  it  is  competent  to  the  counsel 
for  the  plaintiff  to  test  the  knowledge  of  the  witness,  or  rather  the 
value  of  the  belief  of  the  witness,  as  to  the  genuineness  of  the  signa- 
ture, which  is  in  question ;  but  I  will  confer  with  other  learned  Barons 
on  the  point  [His  Lordship,  having  gone  into  the  Court  of  Exchequer, 
which  was  sitting-  in  Banco,  said :]  Neither  Lord  Abinger  nor  Baron 
Parke  entertain  any  doubt  upon  the  point.  I  shall,  therefore,  as  that 
opinion  coincides  with  my  own,  receive  the  evidence,  and  allow  the 
question  to  be  put. 

1  Contra,  State  v.  Hiller,  42  La.  Aim.  1166.  Oompare  fieokor  «.  Qoiggi  64  UL 
890 ;  and  lee  iupr€i^  1800.  —  En. 
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Sfknoblet,  qui  tarn  v.  De  Willoit,  7  East,  108  (1806).    At  the 
trial  of  this  action  for  usury  before  Lord  £Uenborough,  G.  J.,  at  the 
sittings  after  last  term  at  Westminster,  wherein  the  usury  was  alleged 
to  have  been  committed  by  the  defendant  in  a  contract  made  by  him 
with  the  French  Marquis  de  Chambonas,  the  plaintiff's  case  was  proved 
by  the  Marquis,  who,  on  his  examination  in  chief,  swore  in  substance 
that  the  defendant  had  advanced  to  him  the  sums  of  money  mentioned 
in  the  declaration  at  the  rate  of  about  £10  per  cent  per  month,  and  not 
by  way  of  partnership ;  and  there  was  no  question  of  the  usury  if  the 
Marquis  were  believed.      But  the  defendants  counsel,  intending  to 
discredit  the  witness,  on  cross-examination  proposed  to  ask  him  what 
contract  he  had  made  with  a  Mr.  SchuUenburg,  and  with  several  other 
third  persons,  from  whom  he  had  also  taken  up  money  on  the  same  and 
on  other  daj's  on  which  the  contract  in  question  was  made ;  and  this 
for  the  purpose  of  drawing  from  the  witness  the  confession  that  he  had 
taken  up  sums  of  money  from  those  third  persons  on  terms  of  con- 
fidence that  he  was  to  employ  the  money  so  raised  according  to  his 
own  discretion  (which  he  had  suggested  to  them  he  was  enabled  to  do  to 
great  advantage),  and  to  share  with  them  the  profits,  whatever  they 
might  be ;  the  defendant's  counsel  intending,  if  the  witness  answered  in 
the  affirmative,  to  draw  from  thence  a  conclusion  that  he  had  made  the 
same  contract  with  the  defendant  (which  was  suggested  to  be  the  fact), 
with  whom  as  with  those  third  persons  he  was  living  at  the  time  in 
habits  of  flrequent  communication  and  familiarity;  or  if  the  witness 
denied  that  such  was  the  nature  of  his  dealings  with  those  persons,  to 
call  Mr.  SchuUenburg  and  the  others  to  prove  the  contrary,  and  thereby 
destroy  the  witness's  credit     Lord  EUenborough,  however,  refused  to 
suffer  the  question  to  be  put  to  the  witness  on  his  cross-examination, 
conceiving  it  to  be  entirely  irrelevant  to  the  issue  in  the  cause,  and  that 
it  was  not  allowable  for  a  counsel  on  cross-examination  to  put  to  a 
witness  any  question  concerning  a  distinct  collateral  fact  not  relevant 
to  the  issue,  for  the  purpose  of  disproving  the  truth  of  the  expected 
answer  by  other  witnesses.    The  plaintiff  having  obtained  a  verdict  for 
£25,200, 

Erskine  now  moved  for  a  new  trial,  first,  on  the  ground  of  the  rejec- 
tion of  the  evidence  proposed  to  be  obtained  upon  the  cross-examination 
of  the  witness ;  and,  secondly,  upon  an  affidavit  that  the  plaintiff  had 
published  a  statement  of  the  case,  which  was  distributed  about  the 
coart  and  the  hall  before  and  at  the  time  of  the  trial.  On  the  first 
ground  he  reasoned  generally  upon  the  inconvenience  and  danger  to 
truth  and  justice  if  a  witness,  perhaps  unknown,  who  swore  to  a  fact 
stated  by  him  to  have  passed  in  secret  or  confidence  with  a  party  to 
the  suit  when  no  other  witness  was  present  with  whom  he  could  be  con- 
fronted, could  not  have  his  credit  tried  by  a  cross-examination  as  to 
collateral  matters,  whereon,  if  he  spoke  falsely,  the  falsity  was  capable 
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of  being  shown  by  other  witnesses.  That  this  was  of  pecaliar  im- 
portance in  criminal  cases,  where  a  person  unjastly  accused  of  secret 
offences  could  often  have  no  other  means  of  defending  himself.    But 

Tbb  Court  were  all  decidedly  of  opinion  that  it  was  not  competent 
to  counsel  on  cross-examination  to  question  the  witness  concerning  a 
fact  wholly  irrelevant  to  the  matter  in  issue,  if  answered  affirmatively, 
for  the  purpose  of  discrediting  him  if  he  answered  in  the  negative  by 
calling  other  witnesses  to  disprove  what  he  said.  That  in  this  case, 
whatever  contracts  the  witness  might  have  entered  into  with  other  per- 
sons for  other  loans,  they  could  not  be  evidence  of  the  contract  made 
with  the  defendant,  unless  the  witness  had  first  said  tliat  he  had  made 
the  same  contract  with  the  defendant  as  he  had  made  with  those  per- 
sons ;  which  he  had  not  said.  They  observed  that  the  rule  had  been 
laid  down  again  and  again  that  upon  cross-examination  to  try  the  credit 
of  a  witness  only  general  questions  could  be  put,  and  he  could  not  be 
asked  as  to  any  collateral  and  inde|>endent  fact  merely  with  a  view  to 
contradict  him  afterwards  by  calling  another  witness.  The  danger  of 
such  a  practice  would  be  obvious ;  besides  the  inconvenience  of  trying 
as  many  collateral  issues  as  one  of  the  parties  chose  to  introduce,  and 
which  the  other  could  not  be  prepared  to  meet.  Lord  EUenborough 
added,  that  he  had  ruled  this  point  again  and  again  at  the  sittings  till 
he  was  quite  tired  of  the  agitation  of  the  question,  and  therefore  be 
wished  that  a  bill  of  exceptions  should  be  tendered  by  any  party  who 
was  dissatisfied  with  his  judgment,  that  the  question  might  be  finally 
put  at  rest.  And  the  court  desired  to  have  it  understood  that  they 
rejected  the  motion  for  a  new  trial  on  the  first  ground,  and  granted  a 
rulenm  on  the  second  ground  alone,  upon  the  affidavit  of  the  publication 
and  distribution  of  the  plaintiff's  statement  of  bia  case  at  the  trial  ^ 


Real  v.  The  People,  42  N.  Y.  p.  280  (1870).  Geover,  J.  (for 
the  court) :  A  witness  introduced  by  the  accused,  and  who  gave  ma- 
terial testimony  in  his  favor,  was  asked  by  tlie  District  Attorney  upon 
cross-examination,  whether  he  had  not  been  fn  the  penitentiary,  and 
how  long  he  had  been  there.  These  questions  were  objected  to  by  the 
counsel  for  the  accused,  without  a  specific  statement  calling  attention 
to  the  fact  of  there  being  record  evidence.  The  objection  was  over- 
ruled, and  the  counsel  excepted.  The  witness  answered  that  he  had, 
and  stated  the  time,  adding  that  he  was  innocent  of  the  crime.  Waiv- 
ing the  question  whether  the  ground  was  sufficiently  stated,  there  can 
be  no  doubt  that  this  testimony  was  material,  and  tended  to  prejudice 

1  See  P^  ».  Watson,  2  Btwk.  Bep.  149  (1817).  At  pp.  IST,  168,  Holroyd,  J, 
after  citing  Speuceley  v.  De  Willott,  aaid  :  "  I  have  understood  that  the  nile  baa  been 
acted  upon,  to  this  extent,  at  least,  that  if  you  propose  a  question  to  a  witness  and  he 
declines  to  answer  it,  his  not  answering  can  have  no  effect  with  the  jnry.  If  he  does 
answer  it,  yon  must  be  satisfied  with  bis  answer.  .  .  ."  And  for  this  he  nfened  to 
Harris  v.  Tippett.    See  ^/h»,  p.  1244. »  £d. 
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the  accused  by  impairing  the  credit  of  the  witness,  and,  if  incompetent, 
the  judgment  should  be  reversed.  The  counsel  now  insists,  that  this 
point  was  decided  in  favor  of  the  accused  in  Neufcamb  v.  Oriswoldy  24 
N.  Y.  298,  by  this  court.  It  was  held  in  that  case  that  it  was  error  to 
overrule  the  objection  of  the  opposite  party  to  a  question  proposed 
upon  the  cross-examination  of  a  witness,  with  a  view  to  impair  his 
credit,  whether  ho  had  not  been  convicted  of  petit  larceny,  and  the 
judgment  was  reversed  upon  this  ground,  the  court  holding,  that  if  the 
fact  was  at  all  admissible;  it  could  only  be  proved  by  the  record.  The 
same  rule  is  laid  down  in  Greenleaf's  Evidence,  vol.  1,  s.  457,  where  it 
is  further  added,  tliat  if  the  inquiry  is  confined  in  terms  to  the  fact  of 
his  having  been  subjected  to  an  ignominious  punishment,  or  to  impris- 
onment alone,  it  is  made  not  for  the  purpose  of  showing  that  he  was 
an  innocent  sufferer,  but  that  he  was  guiltj',  and  the  only  competent 
proof  of  his  guilt  is  the  record  of  his  conviction.  If  the  rule  thus  laid 
down  by  this  author  is  correct,  it  is  manifest  that  the  exception  in  the 
present  case  was  well  taken.    But  I  think  that  such  is  not  the  rule. 

It  is  well  settled,  that  for  the  purpose  of  impairing  the  credit  of  a  wit- 
ness, by  evidence  introduced  by  the  opposite  party,  such  evidence  must  go 
to  his  general  character.  That  proof  of  specific  acts  of  immorality  is  not 
competent,  see  authorities  cited  in  Qrisvcold  v.  Newcomb;  1  Greenlea^ 
B.  461.  Yet  it  is  held,  that  for  the  purpose  of  discrediting  his  testi- 
mon}',  the  witness  may  be  asked  upon  cross-examination  as  to  specific 
acts.  Id.  s.  456.  This  shows  that  upon  a  cross-examination  of  a  wit- 
ness, with  a  view  of  testing  his  credibilitj',  inquiries  are  proper  as  to 
facts  not  competent  to  be  proved  in  any  other  wa}'.  Such  inqunnes  do 
not  relate  to  the  issue  directly  upon  trial,  but  relate  only  to  the  cred- 
ibility of  the  witness.  They  are  entirely  collateral  to  the  principal 
issue.  As  to  the  former,  the  same  strictness  is  not  required  when  the 
evidence  is  confined  to  the  cross-examination  of  the  witness  introduced 
by  the  opposite  party.  In  such  examination  the  presumption  is  strong 
that  the  witness  will  protect  his  credibility  as  far,  at  least,  as  truth 
will  warrant  All  experience  shows  this  to  be  so.  It  would  be  pro- 
ductive of  great  injustice  often,  if  where  a  witness  is  produced,  of 
whom  the  opposite  party  has  before  never  heard,  and  who  gives  mate- 
rial testimony,  and  from  some  source,  or  from  the  manner  and  appear- 
ance of  the  witness,  such  pai*ty  should  learn  that  most  of  the  life  of 
the  witness  had  been  spent  in  jails,  and  other  prisons  for  crimes,  if 
this  fact  could  not  be  proved  by  the  witness  himself,  but  could  only  be 
shown  by  records  existing  in  distant  counties,  and  perhaps  States, 
which  for  the  purposes  of  the  trial  are  wholly  inaccessible.  No  danger 
to  the  party  introducing  the  witness  can  result  from  this  class  of  in- 
quiries, while  their  exclusion  might,  in  some  cases,  wholly  defeat  the 
ends  of  justice. 

My  conclusion  is,  that  a  witness  upon  cross-examination  may 
be  asked  whether  he  has  been  in  Jail,  the  penitentiary,  or  State 
prison,  or  any  other  place  that  would  tend  to   impair   his   credi* 
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bility,  and  how  much  of  his  life  he  has  passed  in  sach  places.^  When 
the  inquiry  is  confined  as  to  whether  he  has  been  convicted,  and  of 
what,  a  different  rule  may  perhaps  apply.*  This  involves  questions  as 
to  the  jurisdiction  and  proceedings  of  a  court  of  which  the  witness  may 
not  be  competent  to  speak.  This  was  the  point  involved  in  Oriawoli 
V.  Newcomh^  and  the  only  point  in  that  case.  Here  the  inquiry  was 
simpl}'  whether  and  how  long  the  witness  had  been  in  the  penitentiary. 
This  the  witness  knew  and  could  not  be  mistaken  about.  His  answers 
in  the  present  case  undoubtedly  impaired  his  credit  with  the  jury,  as 
the  verdict  under  the  chaise  given  shows  that  no  credit  whatever  was 
given  to  the  testimony.  The  extent  of  the  cross-examination  of  this 
character  is  somewhat  in  the  discretion  of  the  court,  and  must  neces- 
sarily be  so  to  prevent  abuse.  La  Beau  v.  The  People^  34  N.  Y.  223. 
This  discretion  should  be  liberally  exercised  with  a  view  to  arrive  at 
trutL* 

^  Not  whether  he  has  heen  indicted.  Van  Bokkeling  v,  Berdell,  131  N.  T.  140, 
145;  or  been  arrested  merely,  temble.  Smith  v.  IT.  S.,  161  U.  S.  85,  90.  Batemira, 
Bruce  v.  State,  44  S.  W.  Rep.  852  (Tez.  Cr.  App.  1898) ;  and  so  generally  as  to  qne»- 
tions  tending  merely  to  disgrace,  McGaiupbell  o.  McCampbell,  46  S.  W.  Bep.  18  (Kj. 
1898).  —  Ed. 

^  That  the  rule  is  the  same,  see  Perham  v.  Noel,  20  N.  Y.  App.  Div.  516  (1897) ; 
Cash  V.  Cash,  54  S.  W.  Rep.  744  (Ark.  1899) ;  State  v.  Probasco,  46  Eana.  810 ; 
McLanghlin  v.  Mencke,  80  Md.  88  ;  People  v.  Noeike,  94  N.  T.  137,  citing  the  Penal 
Code  as  allowing  it ;  and  so  Perham  v.  Noel,  supra.  Contra,  State  v.  Fisher,  1  Penn. 
(Del.)  308.  See  Chamock  v.  Merchant,  82  L.  T.  Bep.  89 ;  Smith  0.  Palmer,  siqnra^ 
116. 

It  will  be  remembered  that  the  conviction  of  an  infamoas  crime  made  a  person  in- 
competent to  be  a  witness  at  common  law.  Bat  this  has,  by  statate,  been  generally 
tame4  into  an  objection  to  credit  merely.  See  Gardner  v.  St.  Louis,  etc  B.  Co.,  135 
Mo.  90,  97  (1896) ;  Prior  r.  State,  99  Ala.  196;  Logan  tr.  U.  S.,  st^ara,  1068.  In 
Massachnsetts,  by  statute,  a  conviction  for  any  crime  may  be  shown  to  affect  credit. 
Contra,  except  for  felony,  Y.  M.  Chr.  Ass.  v.  Bawlings,  88  N.  W.  Bep.  175  (Neb.  1900). 

In  Lamoureux  0.  N.  Y.,  etc.  R.  B.,  169  Mass.  338,  340  (1897),  the  court  (Holmes, 
J.)  said  :  *'  The  plaintiff,  in  cross-examination  of  one  of  the  defendant's  witnesses,  pot 
in  a  conviction  of  crime  to  discredit  him.  Pubb  Sts.  0. 169,  §  19.  Upon  redirect  exam- 
ination the  witness  was  asked  to  state  the  circumstances,  the  evidence  being  offered  to 
show  the  extent  of  the  wickedness  involved  in  the  act,  and  to  show  the  ciroumstanees. 
This  evidence  was  excluded.  Logically,  there  is  no  doubt  that  evidence  tending  to 
diminish  the  wickedness  of  the  act,  like  evidence  of  good  character,  which  is  admissi- 
ble, does  meet,  as  far  aa  it  goes,  the  evidence  afforded  by  the  oonviction,  since  that  dis- 
credits only  by  tending  to  show  either  general  bad  character,  or  bad  character  of  a  kind 
more  or  less  likely  to  be  associated  with  untruthfulness.  Gertz  v.  Fitchbui^  Railroad, 
137  Mass.  77,  78.  Nevertheless,  the  conviction  must  be  left  unexplained.  Obviously 
the  giiilt  of  the  witness  cannot  be  retried.  Commonwealth  v.  Gallagher,  126  Mass.  54  ; 
Gertz  V.  Fitchburg  Railroad,  137  Mass.  77,  80.  It  is  no  less  impossible  to  go  behind 
the  sentence  to  determine  the  degree  of  guilt.  Apart  from  any  technical  objection,  it 
is  impracticable  to  Introduce  what  may  be  a  long  investigation  of  a  wholly  collateral 
matter  into  a  case  to  which  it  is  foreign,  and  it  is  not  to  be  expected  or  allowed  that 
the  party  producing  the  record  should  also  put  in  testimony  to  meet  the  explanation 
ready  in  the  mouth  of  the  convicted  person.  Yet  if  one  side  goes  into  the  matter,  the 
other  must  be  allowed  to  also.  We  have  considered  the  question  as  if  the  offer  had 
been  in  the  most  gnarded  form.  As  it  was  made,  it  was  almost  identical  with  the  one 
excluded  in  Commonwealth  v.  Galligan,  155  Mass.  54,  56."-— Ed. 

*  And  so  Smith  v.  State,  64  Md.  25 ;  McLaughlin  v.  Mencke,  80  Md«  83;  Stevens 
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State  v.  Kent,  5  North  Dakota,  516,  541  (1896).  The  court  (Bar- 
tholomew, J.)  said :  *'  The  plaintiff  la  error  took  the  witness  stand 
in  his  own  behalf,  and  in  discussing  the  questions  that  arise  upon  the 
exceptions  saved  on  his  cross-examination,  we  must  keep  constant!}*  in 
mind  certain  well  settled  principles.  The  object  of  a  cross-examination 
is  to  break  or  weaken  the  force  of  the  testimony  given  bj'  the  witness 
on  his  direct  examination.  To  this  end  it  is  alwajs  proper  to  show  the 
relations  of  the  witness  to  the  case  and  the  parties,  the  interest,  if  an}', 
he  may  have  in  the  result,  his  motives  for  testifying  in  any  particular 
manner.  Likewise,  it  is  proper  to  show  his  relation  to  the  facts,  bis 
means  of  knowledge,  and  opportunities  for  information,  his  powers  of 
observation,  and  his  tenacity  of  memory ;  and,  snbject  to  the  constitu- 
tional privilege  of  a  witness  to  refase  to  answer  questions  the  answers 
to  which  may  tend  to  criminate  him,  it  is  proper  to  show  collateral 
facts  that  might  tend  to  criminate,  disgrace,  or  degrade  the  witness  if 
such  other  facts  tend  to  weaken  his  credibility.  Territory  v.  CyHare^ 
1  N.  D.  80,  44  N.  W.  1003  ;  People  v.  Casey,  72  N.  Y.  894 ;  PeopU  v. 
Ir^ng,  95  N.  Y.  541 ;   II.  S.  v.  Wood  (Dak.),  33  N.  W.  69  ;  JSCate  v. 

V.  Beach,  12  Yt  685;  SUte  v.  Miller,  100  Mo.  621,  622;  State  v.  McCartly,  17  Minn. 
76  ;  Boirego  v.  Territory,  8  New  Mez.  446,  481 ;  Territory  v.  Chavez,  ib.  518;  Zanon 
V.  State,  97  Tenn.  101 ;  Leslie  v.  Com.,  42  8.  W.  Rep.  1095  (Ky.  1897) ;  Spiegel  v. 
Hays,  118  N.  Y.  660.  Compare  SUte  v.  Slack,  69  Yt.  486,  498;  Smeiy  v.  State,  101 
Wis.  627,  648. 

And  so  where  the  party  becomes  a  witness.  People  v.  McCormick,  135  U.  S.  663  ; 
People  0.  Conroy,  153  N.  Y.  174 :  "  Defendant's  counsel  complain  that  defendant  on 
cross-examination  was  askod  as  to  specific  immoral  acts,  and  that,  although  he  refused 
to  answer,  he  was  greatly  prqadiced.  When  a  defendant  takes  the  witness  stand  he 
subjects  himself  to  a  searching  cross-examination.  The  district  attorney  is  permitted 
a  yery  wide  range  as  to  the  topics  of  inquiry,  and  it  is  a  peril  a  defendant  assumes 
when  consenting  to  become  a  witness  in  his  own  behalf  (People  v.  Webster,  139  N.  Y., 
bottom  of  page  83  and  top  of  page  84)."  Per  Bartlett,  J.,  for  the  court  Ace. 
Kingston  v.  Ft  Wayne  B.  Co.,  112  Mich.  40;  PfeflTerkom  «.  Seefreld,  66  Minn.  228 ; 
State  V.  Pancoast,  67  N.  W.  Bep.  1052  (K.  Dak.  1896)  ;  Yan  Cleare  v.  Stote,  150  Ind. 
278;  Georgia  v.  Bond,  114  Mich.  196 ;  Com.  v.  Sullivan,  150  Mass.  815;  People  i;. 
Arnold,  116  Cal.  682,  686  ;  Asher  v.  Territory,  7  Okl.  188;  People  v.  McArron,  79 
N.  W.  Bep.  944  (Mich.  1899) ;  Fitzpntrick  r.  U.  S.,  178  U.  S.  804.  Compare  Baker 
r.  Com.,  50  S.  W.  Bep.  54  (Ky.  1899) ;  Johnson  v.  SUte,  58  Pac.  Rep.  761  (Wyom. 
1899) ;  Siebert  v.  People,  148  IIL  571 ;  State  r.  Sprague,  45  Atl.  788  (N.  J.  1900). 
The  English  Criminal  Evidence  Act,  1898,s.  1,  qualifies  this  right  in  some  respects. 
Charnock  v.  Merchant,  82  L.  T.  Bep.  89  (1900). 

See  a  valuable  opinion  in  Gr.  West  Co.  v,  I^oomis,  82  K.  Y.  127.  In  Massa- 
chusetts there  is  a  tendency  to  a  stricter  restraint  in  cross-examination  than  is 
commonly  applied.  Holbrook  o.  Dow,  12  Gray,  357  ;  Com.  v.  Schaffuer,  146  Mass. 
512.  But  compare  Jennings  v.  Whitehead  Co.,  188  Mass.  694,  597-599.  Un- 
doubtedly the  matter  is  largely  controlled  by  the  court's  discretion.  Hancock 
«.  Black  well,  139  Mo.  440;  McMahon  t^.  Eau  Claire  Co.,  95  Wis.  640;  Buell  v. 
State,  80  N.  W.  Bep.  78  (WU.  1899) ;  Wallace  v.  State,  26  So.  Bep.  713  (Fla.  1899)  ; 
Byan  v.  People,  79  N.  Y.  593,  601 ;  Sullivan  v.  0  Leary,  146  Mass.  322.  The  usual 
rule  applies  as  to  the  inability  to  contradict  the  witness  on  such  points  when  not  ma* 
terial.    People  r.  Cmndall,  125  Cal.  129,  134 ;  Harris  v.  Tippett,  infra,  1244.  —  Ed. 
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McCarUy,  17  Minn-  76  (GiL  54)  ;  WiUmr  v.  Flood,  16  Mich.  40.  It 
is  also  well  established  that,  when  a  defendant  in  a  criminal  case  vol- 
untarily takes  the  witness  stand  in  his  own  behalf,  he  thereby  subjects 
himself  to  the  same  rules  of  cross-examination  that  govern  other  wit- 
nesses, with  the  exception  that  his  privileges  are  to  some*  extent  car- 
tailed,  in  that  he  is  not  only  required  to  answer  any  relevant  and  proper 
question  on  cross-examination  that  may  tend  to  convict  him  of  the 
oflfence  for  which  he  is  being  tried,  but  he  must  also  answer  any  such 
relevant  and  proper  question  that  may  tend  to  convict  him  of  any  col- 
lateral offence,  when  such  answer  also  tends  to  convict  him  of  the 
offence  for  which  he  is  being  tried,  or  bears  upon  any  of  the  issues  in- 
volved in  such  case.  Connors  v.  People^  50  N.  Y.  240 ;  People  v. 
Howard,  73  Mich.  10,  40  N.  W.  789 ;  State  v.  Ober,  13  Am.  Rep.  88 ; 
People  V.  Courtney,  31  Hun,  199 ;  Chambers  v.  People^  105  111.  409 ; 
McKeone  v.  People,  6  Colo.  846 ;  Fralich  v.  People,  65  Barb.  48 ; 
State  V.  Wentworth,  65  Me.  234;  Hanoffy.  State,  37  Ohio  St.  180; 
State  V.  PfefferU,  36  Kan.  90,  12  Pac.  406 ;  BoyU  v.  StaJte,  105  Ind. 
469,  5  N.  E.  203 ;  Keyea  v.  StaJte,  122  Ind.  528,  23  N.  E.  1097 ;  Peo- 
ple V.  Cimrt  of  Oyer  and  Terminer  of  New  York  Co.,  83  N.  Y.  436 ; 
People  V.  HooghJcerk,  96  N.  Y.  149 ;  State  v.  Red,  53  Iowa,  69,  4 
N.  W.  831;  Clarke  v.  State,  78  Ala.  474;  CoUon  v.  State,  87  Ala. 
103,  6  South,  372 ;  Norrie  v.  Stale,  87  Ala.  ^b,  6  South.  371.  The 
cross-examination  of  plaintiff  in  error  in  this  case  was  gi'eatly  extended, 
occupying  several  days,  and  covering  his  past  life  since  1873.  The 
questions  raised  upon  this  cross-examination  cover  a  wide  range  in  crim- 
inal evidence,  are  very  interesting,  and  not  free  from  difficult}-.  .  •  . 

«^  Much  more  of  the  cross  examination  is  of  a  similar  purport,  but 
we  have  quoted  enough  to  explain  our  rulings.  The  learned  counsel 
for  the  State  claim  that  this  cross-examination  was  proper  for  three 
purposes :  Firat,  to  show  Kent's  motive  for  desiring  to  have  his  wife 
put  out  of  the  way;  second,  to  corroborate  the  testimony  of  Swidenskj 
as  to  what  Kent  told  him  ;  and,  third,  to  destfoy  or  weaken  the  credi- 
bility of  the  witness.  The  counsel  for  plaintiff  in  error  claim  that  this 
cross-examination  was  proper  for  no  purpose. 

*^  It  must  be  conceded  that,  to  be  competent  for  either  the  first  ox 
second  purposes  claimed,  it  must  be  proper  cross-examination ;  that  is, 
it  must  be  relevant,  and  must  pertain  to  the  matter  about  which  the 
witness  testified  in  his  direct  examination.  While  it  would  be  entirely 
proper  for  the  State,  by  witnesses  for  the  prosecution,  to  show  Kent's 
motives,  and  to  corroborate  Swidensky  hy  any  testimony'  competent  for 
these  purposes,  yet  it  could  not  accomplish  those  results  through  this 
witness,  unless  the  direct  examination  had  opened  the  door.  We  are 
aware  that  cases  may  be  found  opposed  to  this  statement.  See  Siaie 
v.  Allen,  107  N.  C.  805, 11  S.  E.  1016 ;  DUgtie  v.  State,  49  N.  J.  Law, 
249,  8  Atl.  281 ;  Corn.  v.  Lannan,  13  Allen,  563  ;  Com.  v.  ToUiver, 
119  Mass.  312.  Rut  in  those  Jurisdictions  the  more  liberal  English 
rule  of  cross-examination  exists,  and  not  the  strict  American  rulet 
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which  limits  it  to  the  particular  subjects  covered  by  the  direct  exami- 
nation. Greenl.  Ev.  §  445 ;  Wbart  Law  P>.  §  529 ;  Rice,  £v.  p.  585. 
But  while  the  strict  rule  limits  the  cross-examination  to  the  subjects 
about  which  the  witness  testified  in  chief,  this  does  not  mean  the  par- 
ticular facts  to  which  the  witness  directed  his  testimony.  Any  subject 
that  has  been  opened  may  be  exhausted.  A  defendant  on  the  witness 
stand  cannot  testify  to  just  such  facts  as  may  be  in  his  favor,  and,  by 
stopping  there,  preclude  inquiry  into  all  the  facts  pertaining  to  the 
subject.  See  cases  already  cited.  There  are  statutes  in  some  of  the 
States  limiting  the  cross-examination  of  defendants  in  criminal  cases^ 
and,  under  these  statutes,  a  stricter  rule  of  cross-examination  has  been 
enforced  by  the  courts.  But  we  have  no  such  statute  in  this  State,  and 
certainly  the  administration  of  justice  does  not  require  this  limitation 
upon  the  ascertainment  of  truth.  ... 

^^  Having  held  that  this  cross-examination  was  proper  for  the  pur- 
pose of  showing  motive,  we  might  here  leave  this  branch  of  the  case, 
but  the  question  of  the  propriety  of  such  examination  as  affecting  the 
credibility  of  the  witness  is  squarelj*  raised  upon  the  record^  is  irapor*  « 
tant  in  its  bearing  upon  other  matters  in  the  case,  and  its  decision  has 
been  urged  upon  us  by  counsel  upon  both  sides,  in  arguments  that  evi- 
dence unusual  research  and  care.  We  shall  therefore  proceed  to  state 
without  elaboration  our  views  upon  the  point 

*'  We  have  already  stated  that,  for  the  purpose  of  affecting  his  credi-  ^ 
bility,  a  witness  may  be  asked  questions  the  answers  to  which  may  tend 
to  disgrace,  degrade,  and  criminate  him.  In  People  v.  Brovm,  72  N.  Y. 
571,  and  People  v.  Crapo^  76  N.  Y.  288,  an  effort  seems  to  have  been 
made  to  break  away  from  the  nile  which  burdens  a  defendant  in  a 
criminal  case  who  becomes  a  witness  in  his  own  behalf  with  the  same 
latitude  of  cross-examination  which  may  be  applied  to  every  other  wit- 
ness, so  far  as  an  attack  upon  his  credibility  by  proof  of  collateral 
crimes  was  concerned.  But  we  discover  no  reason  suflQciently  persua- 
sive to  induce  us  to  depart  from  the  rule.  It  is  said,  in  effect,  in  those 
cases,  and  is  urged  upon  us  in  argument,  that  to  prove  by  an  ordinary 
witness  criminal  transactions  in  his  past  lif<^  has  no  effect  other  than  to 
weaken  the  credibility  of  the  witness,  while  to  adopt  the  same  course 
with  a  defendant  not  only  weakens  his  credibility,  but  also  tends  to  so 
prejudice  him  in  the  minds  of  the  ]\xry  as  to  increase  the  probabilities 
of  a  verdict  of  guilty  at  their  hands.  But  this  same  argument  would 
preclude  proof  of  any  collateral  crime,  however  relevant  and  pertinent 
to  the  issues  in  the  case,  because  the  prejudice  arising  from  proof  of 
the  collateral  crime  would  be  just  as  great  in  one  case  as  the  other. 
But  guarded,  as  a  defendant  in  a  criminal  case  always  should  be,  by 
the  instructions  of  the  court,  and  as  he  is  by  his  constitutional  privilege 
to  refuse  to  answer  any  question  when  the  answer  might  tend  to  crimi- 
nate him,  and  by  the  rule  of  law  which  makes  his  answers  on  collateral 
matters  absolutely  conclusive  upon  the  opposite  party,  we  think  appre- 
hension of  injustice  resulting  from  the  enforcement  of  the  rule  has  no 
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sufficient  warrant,  and  rests,  indeed,  almost  exclusively  in  imaginatioo. 
The  contrary  rule  would  present  a  temptation  to  commit  perjury  that 
few  men  with  criminal  instincts  would  resist. 

'^  But  neither  can  we  take  the  view  that  by  becoming  a  witness  in  the 
case,  and  thus  subjecting  himself  to  a  cross-examination  that  might 
tend  to  convict  him  of  the  crime  for  which  he  is  on  trial,  thereby  a 
defendant  waives  all  protection,  and  has  no  longer  any  right  to  invoke 
his  constitutional  privilege  of  declining  to  answer  questions  the 
answers  to  which  might  criminate  him.  Counsel  for  the  State  urges 
this  view  with  great  plausibility,  but  we  do  not  think  there  is  an 
authority  that  supports  him.  It  is  true  that  in  Com,  v.  Smith,  163 
Mass.,  the  court  say,  at  page  432  (40  N.  E.  189):  *Nor  can  we 
assent  to  the  doctrine  that  the  waiver  by  defendant  of  his  constitu- 
tional privilege  is  partial  only.  By  becoming  a  witness,  he  throws 
away  his  shield.'  But  this  language  is  qualified  by  what  subse- 
quently appears  in  the  opinion:  *If,  however,  he  seeks  the  benefit  of 
testifying,  he  cannot  stop  short  with  matters  that  are  favorable  to 
himself,  but  must  submit  to  be  questioned  also  as  to^p¥elevant  matters 
which  are  adverse.'  This  brings  the  case  in  harmony  with  the  gen- 
eral line  of  authorities  already  cited-.  We  find  nothing  that  neces- 
sarily goes  further  in  Com.  v.  Tolliver,  119  Mass.  312,  or  Com,  v. 
Nichols^  114  Mass.  285,  or  Com.  v.  Mullen^  97  Mass.  545.  In  State 
V.  Allm,  107  N.  C.  815,  11  S.  E.  1016,  cited  by  counsel,  the  court 
say:  ^He  cannot  be  compelled  to  testify,  and  no  inference  to  his 
detriment  can  be  drawn  from  his  failure  to  go  upon  the  stand.  When 
he  voluntarily  does  so,  he  waives  his  constitutional  privilege  of  not 
being  required  to  give  evidence  tending  to  criminate  himself,  and,  to 
impeach  him  and  shake  his  evidence,  can  be  asked  questions  as  to 
other  and  distinct  ofi'ences  like  any  other  witness.'  This  announces 
the  general  rule,  and  no  more.  Both  authority  and  reason  demand 
that,  when  a  defendant  in  a  criminal  case  takes  the  witness  stand,  his 
constitutional  privilege  should  furnish  him  the  same  protection  and 
immunity  that  it  furnished  any  other  witness.  The  law's  solicitude 
that  no  innocent  roan  be  punished,  and  that  every  man  accused  of 
crime  be  tried  by  a  jury  unswayed  by  prejudice  or  passion,  furnishes 
ample  excuse  for  the  constant  tendency  in  many  courts  to  strengthen 
the  protective  armor  of  a  defendant  when  on  the  witness  stand.  But 
exact  justice  is  better  served  when  his  credibility  receives  the  same 
protection  thai;  shields  that  of  every  witness  who  goes  into  the  witness 
box,  and  nothing  more. 

'^  But  it  is  urged  by  plaintiff  in  error  that,  regarding  this  cross- 
examination  as  an  attack  upon  his  credibility,  his  constitutional 
privilege  was  repeatedly  denied.  •  .  .  We  hold,  then,  that  the  claim 
of  privilege,  by  reason  of  the  incriminating  nature  of  the  answer 
sought,  was  not  made  with  sufficient  definiteness  to  apprise  the  court 
of  the  nature  of  the  claim;  and,  further,  that  the  claim  cannot  be 
made  by  counsel,  even  when  the  witness  is  also  a  party. 
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"  But  there  are  reasons  why  we  think  this  cross-examination  im- 
proper as  affecting  the  credibility  of  the  witness.  The  insinuating 
style  of  questioning  in  which  the  prosecution  indulged  should  never 
be  permitted  for  this  purpose.  That  method  of  examination  does 
not  affect  the  credibility  of  the  witness,  because  it  neither  shows  him 
to  be  untruthful  nor  necessarily  of  bad  moral  character.  The  rule  in 
these  cases  is  somewhat  strict,  and  necessarily  so,  because  it  is 
dangerous  ground.  Injustice  may.  be  done  if  the  rule  is  relaxed. 
Where  a  cross-examiner  seeks  to  impair  the  credibility  of  a  witness 
by  proof  of  collateral  crimes  he  should  be  confined  to  specific  acts. 
He  may  ask  the  witness  whether  or  not  he  committed  the  act,  or 
whether  he  has  been  convicted  thereof  or  imprisoned  therefor.  But, 
manifestly,  the  interrogatories  should  be  so  framed  as  to  permit  the 
witness  to  admit  or  deny  the  act  itself.  He  should  not,  for  impeach- 
ment purposes^  be  asked  questions  which  simply  suggest  inference. 
It  has  repeatedly  been  held  that  a  party  could  not  be  asked  whether 
or  not  he  had  been  indicted  for  a  particular  offence,  on  the  ground 
that  an  indictment  did  not  prove  guilt.  People  v.  Crapo^  76  N.  Y. 
288;  People  v.  Noelke^  94  N.  Y.  144;  People  v.  Irving^  95  N.  Y. 
641;  Van  Brokkelen  v.  Berdell,  130  N.  Y.  145,  29  N.  E.  254.  For 
the  purpose  of  proving  the  commission  of  the  crime  for  which  a  party 
is  being  tried,  any  evidence  is  proper  that  raises  a  legal  inference,  or 
makes  it  probable  that  the  crime  was  committed  by  the  accused. 
Not  so,  however,  where  it  is  sought  to  show  a  collateral  crime  to  affect 
credibility.  That  issue  is  not  on  trial,  and  the  }ury  must  not  be 
called  upon  to  investigate  it.  It  was  not  proper,  then,  to  ask  plain- 
tiff in  error  in  this  case,  when  speaking  about  the  alleged  crime  in 
connection  with  the  bank,  whether  or  not  he  was  not  '  accused,'  etc., 
and  whether  or  not  it  was  not  'claimed'  by  the  bank  officers,  etc., 
because  all  that  may  have  been  true,  and  yet  no  such  crime  as 
claimed  have  been  committed.  This  applies  also  to  the  examina- 
tion relative  to  the  death  of  his  first  wife,  and  the  fact  that  he  had 
not  seen  his  parents  since  1874.  See  Whart.  Cr.  Ev.  §  432;  Schultz 
v.  Railroad  Co.^  89  N.  Y.  250;  Staie  v.  Pushon  (Mo.  Sup.),  34 
S.  W.  28;  Bates  v.  State  (Ark.),  30  S.  W.  890. 

'^  There  is  yet  another  objection.  The  collateral  crimes  sought  to  be 
established  were  too  remote  to  necessarily  show  a  present  bad  moral 
character.  They  had  been  committed,  if  at  all,  nearly  twenty- two 
years  before  the  trial.  They  may  have  been  long  since  sincerely 
repented  of  and  atoned  for  [quoting  1  Greenl.  Evid.  s.  459], 

''  Another  objection  absolutely  fatal  if  this  cross-examination  was 
for  the  purpose  of  affecting  credibility  only  was  the  introduction 
of  Exhibit  P.  Nothing  is  better  settled  than  that,  where  a  witness 
is  asked  as  to  collateral  crimes  for  this  purpose,  his  answers  are 
absoli]tely  conclusive  on  the  party  asking.  •  .  .  But,  as  this  evi- 
dence was  all  properly  admitted  for  the  pui-pose  of  showing  motive, 
it  is  elementary  that  the  judgment  cannot  be  disturbed  because  it 
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was  inadmissible  for  another  purpose,  unless  the  jury  were  ex- 
pressly instructed  that  they  might  consider  the  evidence  for  such 
improper  purpose.  We  cannot  presume  that  any  improper  use  was 
made  of  such  evidence.  Indeed,  the  instructions  in  this  case  rebut 
any  such  presumption,  because,  while  the  jury  was  repeatedly  told 
that  such  evidence  might  be  considered  as  bearing  upon  the  question 
of  motive,  they  were  at  no  time  instructed  to  consider  it  as  bearing 
upon  the  question  of  the  credibility  of  plaintiff  in  error.  The  court  said 
iu  the  charge:  ^The  defendant  is  not  being  tried  for  any  other  crime 
or  offence  than  that  charged  in  the  information,  and  it  would  not  be 
competent  evidence,  and  you  could  not  consider  any  evidence,  of  the 
commission  by  the  defendant  of  any  other  crime  or  offence,  except  so 
far  as  such  other  crime  or  offence,  if  any,  tends  to  establish  the  crime 
of  which  the  defendant  is  charged,  and  upon  which  he  is  being  tried, 
or  tends  to  establish  the  question  of  his  intent  or  motive  as  to  the 
commission  of  the  crime  in  question,  or  tends  to  establish  his  guilty 
knowledge  of  the  crime.'  This  was  equivalent  to  a  direct  instruc- 
tion not  to  consider  such  testimony  as  affecting  the  credibility  of  the 
accused  as  a  witness.  See,  on  this  subject,  Daws  v.  Glaspel^  4  N.  D. 
251-267,  60  N.  W.  60;  McKenzie  v.  Vandeoar  (Mich.),  62  N.  W. 
1031.'' 


MooDT  t^.  RowisLL,  17  Pick.  490  (1835).  Assumpsit  on  a  promissory 
note  for  the  sum  of  $2,750,  dated  November  1,  1828,  payable  to  John 
Blaisdell,  junior,  since  deceased,  or  his  order,  in  fivc3'ears,  with  interest, 
and  purporting  to  be  signed  by  the  defendant  and  indoraed  by  the  payee. 

The  trial  was  before  Morton,  J. 

The  defence  rested  on  the  ground,  that  the  signatures  of  the  defend- 
ant and  of  the  pa3'ee  were  forged. 

Henry  H.  Brown,  who  was  called  as  a  witness  for  the  defendant, 
was  examined  as  to  the  handwriting  of  the  payee.  On  his  cross-exam- 
ination, the  plaintiff  examined  him  as  to  the  handwriting  of  the  defend- 
ant ;  and  a  question  was  objected  to  as  leading.  The  judge  sustained 
the  objection,  and  did  not  permit  the  plaintiff  to  cross-examine  the  wit- 
ness as  to  the  defendant's  signature,  he  not  having  been  questioned  on 
that  subject  by  the  defendant.  .  .  . 

The  verdict  was  for  the  defendant,  and  the  plaintiff  moved  for  a  new 
trial. 

ScdtomtaU  and  Choate,  for  the  plaintiff.     Cushing^  for  the  defendant 

Shaw,  C.  J.,  delivered  the  opinion  of  the  court.  .  .  .  One  other  ex- 
ception was  taken  on  the  part  of  the  plaintiff,  that  he  was  precluded 
from  putting  a  leading  question  on  cross-examination,  on  the  ground, 
that  as  a  general  rule  of  law  this  is  not  admissible. 

Probably  this  had  little  influence  on  the  result,  and  would  be  of  lit- 
tle importance  in  itself,  did  it  not  involve  a  question  as  to  general 
practice ;  but  it  is  of  the  highest  importance  that  the  general  practice, 
in  the  application  of  rules  of  evidence,  should  be  uniform  and  settled. 
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The  court  have  no  doubt,  that  it  is  within  the  discretion  of  a  jadge 
at  the  trial,  under  particular  circumstances,  to  permit  a  leading  ques- 
tion to  be  put  to  one's  own  witness,  as  when  he  is  manifestl}' 
reluctant  aud  hostile  to  the  interests  of  the  party  calling  him,  or 
where  he  has  exhausted  his  memory  without  stating  the  pai-ticular  re- 
quired, where  it  is  a  proper  name,  or  other  fact,  which  cannot  be  signifi- 
cantly pointed  to  by  a  general  interrogatory,  or  where  the  witness  is  a 
child  of  tender  years,  whose  attention  can  be  called  to  the  matter  re- 
quired, only  by  a  pointed  or  leading  question.  So  a  judge  maj-,  in  his 
discretion,  prohibit  certain  leading  questions  from  being  put  to  an 
adversary's  witness,  where  the  witness  shows  a  strong  interest  or  bias 
in  favor  of  the  cross-examining  party,  and  needs  only  an  intimation  to 
say  that  whatever  is  most  favorable  to  that  party.  The  witness  may  have 
purposely  concealed  such  bias,  in  favor  of  one  party,  to  induce  the 
other  to  call  him  and  make  him  his  witness ;  or  the  party  calling  him 
may  be  compelled  to  do  so,  to  prove  some  single  fact  necessary  to  his 
case.  This  discretionary  power  to  vary  the  general  rule  is  to  be 
exercised  only  so  far  as  the  purposes  of  justice  plainly  require  it,  and 
is  to  be  regulated  by  the  circumstances  of  each  case. 

But  upon  the  question,  whether,  as  a  general  rule,  the  cross- 
examining  party  is  prohibited  from  putting  a  leading  question,  to  a 
matter  not  inquired  of  by  the  party  calling  him,  on  his  examination 
in  chief,  there  is  a  diversity  of  opinion.  It  was  held  by  Mr.  Justice 
Washington,  that  such  question  could  not  be  put.  Harrison  v. 
Bowauy  8  Wash.  C.  C.  R.  580.  This  is  a  very  respectable  authority 
and  entitled  to  great  consideration.  But  in  the  case  cited,  the  nature 
of  the  question,  and  the  circumstances  under  which  it  was  put,  are 
not  stated,  no  argument  was  had,  and  no  aathority  cited.  The  same 
view  seems  to  have  been  taken  by  the  Supreme  Court  of  Pennsyl- 
vania. Ellmaker  v.  Buckley^  16  Serg.  &  Rawle,  77.  But  we  think 
the  general  practice  has  been  otherwise  both  in  England  and  in  this 
State,  and  is  so  laid  down  by  the  compilers.  1  Starkie  on  Ev.  (4th 
Am.  edit.)  181 ;  1  Phillipps  on  Ev.  (6th  edit)  260. 

There  is  one  authority  directly  in  point,  where  the  objection  was 
taken,  and  it  was  decided  by  Lord  Eenyon,  at  Nisi  Prius,  that  such 
leading  question  is  admissible.  Dickinson  v.  Shee^  4  Esp.  Cas.  67. 
So  in  several  recent  cases,  it  has  been  held  that  where  a  witness  is 
called  to  a  particular  fact,  he  is  a  witness  to  all  purposes,  and  may 
be  fully  cross-examined  to  the  whole  case,  and  no  distinction  is  sug- 
gested as  to  the  mode  of  cross-examination.  Morgan  v.  Brydges^ 
2  Stark.  R.  814;  Bex  v.  Brooke^  ibid.  472. 

On  the  whole,  the  court  are  of  opinion  that  the  weight  of  au- 
thority is  in  favor  of  the  right  to  put  leading  questions,  under  the 
circumstances  stated,  and  that  this  is  confirmed  by  practice  and 
experience.  It  is  most  desirable  that  rules  of  general  practice,  of  so 
much  importance  and  of  such  frequent  recurrence,  should  be  as  few, 
simple,  and  practical  as  possible,  and  that  distinctions  should  not  be 
multiplied  without  good  cause.     It  would  be  often  diflScult,  in  a  long 
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and  complicated  examination,  to  decide  whether  a  qaestion  applies 
wholly  to  new  matter,  or  to  matter  already  examined  to  in  chief. 
The  general  rule  admitted  on  all  hands  is,  that  on  a  cross-examina- 
tion, leading  questions  may  be  put,  and  the  court  are  of  opinion, 
that  it  would  not  be  useful  to  engraft  upon  it  a  distinction  not  in 
general  necessary  to  attain  the  purposes  of  justice,  in  the  investiga- 
tion of  the  truth  of  facts;  that  it  would  be  often  difficult  of  applica- 
tion, and  that  all  the  practical  good  expected  from  it  may  be  as 
effectually  attained  by  the  exercise  of  the  discretionary  power  of  the 
court,  where  the  circumstances  are  such  as  to  require  its  interposi- 
tion. As  this  was  laid  down  as  the  general  rule  of  law,  the  court  are 
of  opinion,  that  upon  this  ground  the  plaintiff,  if  he  shall  be  so 
advised,  is  entitled  to  have  a  new  trial.  ^ 

1  And  80  Beal  v.  Nichols,  2  Gray,  262  (1854);  Ireland  v.  R.  R.  Co.,  79  Mich.  163; 
State  V,  Soper,  148  Mo.  217,  285 ;  Kibler  v.  Mcllwain,  16  So.  Ga.  551  (1881) ;  State 
V.  McGee,  83  S.  £.  Bep.  358  (S.  C.  1899).  The  English  rale  is  the  same  (2  Tayl.  Er. 
s.  1482,  8th  ed.) :  "  Here,  and  in  Ireland,  the  croes-examination  is  not  limited  to  the 
matters  upon  which  the  witness  has  already  been  examined  in  chief,  but  extends  to  the 
whole  case ;  and  therefore,  if  a  plaintiff  calls  a  witness  to  prove  the  simplest  fact  con- 
nected with  his  case,  the  defendant  is  at  liberty  to  cross-examine  him  on  every  issue, 
and  by  putting  leading  questions  to  establish,  if  he  can,  his  entire  defence.  So  far  has 
this  doctrine  been  carried,  that  even  where  it  was  requisite  that  the  substantial,  though 
not  the  nominal,  party  in  the  cause  should  be  called  by  his  adversary,  for  the  sake  of 
formal  proof  only,  it  was  held,  that  he  was  thereby  made  a  witness  for  all  purposesi 
and  might  be  cross-examined  as  to  the  whole  case."  ^ 

This  usage  is  only  to  be  defended  on  practical  grounds;  and  perhaps  these  fur- 
nish a  sufficient  defence.  A  different  rule  has  prevailed  in  the  Federal  courts,  and 
in  many  of  the  Stotes.  In  Phil.  R.  B.  O).  v.  Stimpson,  14  Pet  p.  461  (1840),  Story,  J., 
referred  to  "The  broader  principle,  now  well  established,  although  sometimes  lost 
sight  of  in  our  loose  practice  at  ^als,  that  a  party  has  no  right  to  cross-exsmine  any 
witness  except  as  to  facts  and  cireumstances  connected  with  the  matters  stated  in  his 
direct  examination.  If  he  wishes  to  examine  him  as  to  other  matters,  he  must  do  so 
by  making  the  witness  his  own,  and  calling  him,  as  such,  in  the  <eubsei{uent  progress 
of  the  cause." 

In  Stafford  r.  Fai^,  85  111.  p.  486  (1864),  Walker,  C.  J.,  said :  "Whilst  a  lai^ 
discretion  is  necessary  to  be  exercised  by  courts^  in  the  manner  of  disposing  of  busi- 
ness, still  some  rales  of  practice  are  inflexible.  Long  experience  has  demonstrated 
that  certain  rales  of  practice  are  indispensable  to  the  attainment  of  justice,  whilst 
others  conduce  largely  to  the  attainment  of  that  end  It  seems  to  be  the  well  recog^ 
nized  rale,  that  when  a  witne.ss  is  called  by  one  party,  the  other  has  only  the  right  to 
croite-examine  upon  the  facts  to  which  he  testified  in  chief.  If  he  can  give  evidence 
beneficial  to  the  other  party,  he  should  call  him  at  the  proper  time,  and  make  him  his 
own  witness  and  examine  him  in  chief,  thereby  giving  the  other  party  the  benefit  of  a 
cross-examination  on  such  evidence  in  chief.  Otherwise,  the  party  calling  the  witness 
would  be  deprived  of  a  cross-examination  as  to  evidence  called  out  by  the  other  side, 
and  the  party  against  whom  the  witness  was  first  called  would  obtain  the  advantage 
of  getting  evidence  under  the  latitude  allowed  in  a  cross-examination.  It  may  be  that 
unless  the  court  could  see  that  such  an  examination  had  resulted  in  injury  to  the  op- 
posite party,  the  judgment  would  not  be  reversed  for  that  reason  alone;  but  being 
calculated  to  work  injury,  such  a  practice  should  be  discouraged.  In  this  case,  Lyon 
was  called  to  prove  a  single  fact»  and  the  cross-examination  should  have  been  limited 
to  that  fact" 

See  Stoph.  Dig^  Ev.  art.  127  (Chase's  ed.),  note.  —  Ed. 
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People  v.  The  Court,  etc.,  88  N.  Y.  p.  459  (1881).  Finch,  J. 
(for  the  court):  Upon  the  crosB-ezamination  of  Davidson,  the  de- 
fendant's coansel,  while  seeking  to  elicit  new  matter  constituting  an 
element  of  the  intended  defence,  claimed  the  right  to  put  leading 
questions,  which  was  denied  by  the  court.  The  rule  in  such  case 
was  very  fully  and  ably  discussed  in  the  opinion  of  Judge  Brady 
at  General  Term,  and  the  authorities  cited.  Harrison  v.  Eowan^ 
8  Wash.  C.  C.  680;  Mlmaker  v.  Buckley,  16  Serg.  &  R.  77;  Fhii. 
&  L  R,  jB.  Co.  v.  Stimpson,  14  Pet.  448;  Castor  v.  Bavington, 
2  Watts  &  Serg.  505 ;  Floyd  v.  Bovard,  6  Watts  &  Serg.  75 ;  Jackson 
V.  Son,  2  Caines,  178;  People  v.  Moore,  15  Wend.  419.  The  con- 
clusion reached,  that  such  right  does  not  exist,  meets  our  approval. 
A  different  rule  would  enable  a  party  to  develop  his  defence  untram- 
melled by  the  rules  which  govern  a  direct  examination,  and  give  him 
an  advantage  for  which  we  can  see  no  just  reason.  As  to  the  new 
matter  the  witness  becomes  his  own,  and  in  substance  and  effect  the 
cross-examination  ceases.  That  is  properly  such  fply  while  it  is 
directed  to  the  evidence  given  in  behalf  of  the  adversary.  When  it 
passes  beyond  that  it  becomes  the  -direct  and  affirmative  evidence  of 
the  party,  and  should  be  subjected  to  the  appropriate  restraints. 
There  is  no  reason  in  the  nature  of  the  case,  why  a  direct  examina- 
tion should  be  guarded  against  the  evil  and  danger  resulting  from 
leading  questions  which  does  not  apply  to  an  effort  upon  eross- 
examination  to  introduce  a  new  and  affirmative  defence.  We  see 
no  error  in  the  ruling  of  the  court  in  this  respect.^ 

1  And  80  People  v.  Bnrgfss,  158  N.  Y.  561  ;  Nichols  v.  Nicholfl,  147  Mo.  887 ; 
Mueller  v.  Feny  Co.,  61  N.  Y.  Snp.  986  (App.  Div.  January,  1900)  ;  Jones  v.  State, 
88  Tex.  Orim.  Rep.  87,  100  (Davidson,  J.)  :  "These  matters  were  all  brought  out 
upon  what  is  termed  a  cross-examinatiou  of  the  witness.  Mrs.  Jones  had  testified  to 
no  facts  to  which  these  matters  related  or  were  germane ;  not  one.  When  the  State 
left  the  matter  elicited  upon  examination  in  chief,  and  attempted  to  prove  these  things 
by  Mrs.  Jones,  it  made  her  its  witness,  and  would  have  had  the  right  to  introduce  her 
as  a  witness,  and  prove  these  facts,  if  appellant  had  never  placed  her  upon  the  stand, 
if  such  facts  could  be  proved  by  her,  as  was  done  in  this  instance.  The  wife  can  be  a 
witness  for  the  husband,  but  not  against  him.  He  is  permitted  to  prove  by  her  any 
fact  that  he  desires.  The  State  had  the  right  to  cross-examine  her  pertaining  to 
the  facts  sworn  to  by  her  on  direct  examination.  This  would  be  a  cross-examination. 
But  when  the  State  leaves  the  matters  elidted  in  the  examination  in  chief,  and  at- 
tempta  to  prove  independent  facts  by  her,  it  makes  her  its  witness,  and  a  witness 
against  her  husband,  over  his  objections.  This  cannot  be  done.  This  is  no  new  doc- 
trine in  this  State,  but  is  settled  by  a  number  of  cases.  See  Creamer  v.  State,  84  Tex. 
178  ;  Greenwood  r.  State,  85  Tex.  587 ;  Hampton  v.  State,  45  Tex.  154;  Washington 
V.  State,  17  Tex.  App.  197 ;  Johnson  v.  State,  28  Tex.  App.  17  ;  Bluman  v.  State,  88 
Tex.  Cr.  R.  48  ;  Hoover  v.  State  (Tex.  Cr.  App.)  88  S.  W.  887.  The  rule  adopted  by 
the  courts  in  our  State  is  illustrated  by  the  right  to  cross-examine  a  witness.  The 
cross-examination  of  an  ordinary  witness  can  only  be  conducted  as  to  such  matters  as 
are  pertinent  to  the  matters  brought  out  in  the  examination  in  chief ;  and  in  most 
jurisdictions  in  our  country,  where  a  party  seeks  on  cross-examination  to  bring  out 
matters  not  germane  or  pertinent  to  the  examination  in  chief,  if  they  are  legitimate  in 
evidence  as  competent  testimony  for  the  party  seeking  to  bring  them  out  on  cross- 
examination,  he  will  not  be  pennitted  to  do  so  in  the  croB»examination  of  such  witnesa. 
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Wilson  v.  Wagar,  26  Mich.  p.  457  (1873).  Christianct,  C.  J. 
(for  the  coart) :  The  establishment  of  such  a  state  of  facts  as  would 
coDBtitute  an  implied  contract  to  pay  for  the  articles  in  question,  was 
incumbent  upon  the  plaintiffs,  and  constituted  the  plaintiffs'  case. 
The  testimony  this  witness  had  just  given  on  his  direct  examination, 
tended  to  show  a  sale  of  the  articles  without  any  specified  or  agreed 
price,  and  hence,  to  establish  a  duty  on  the  part  of  the  defendant,  and 
therefore  an  implied  promise  or  contract,  to  pay  whatever  the  articles 
were  reasonably  worth,  and  to  pay  this  at  any  moment,  upon  request. 
The  defendant  had  the  right  on  cross-examination,  not  only  to  call 
out  any  fact  which  would  contradict  or  qualify  any  particular  facts 
stated  on  the  examination  in  chief,  but  anything  which  would  tend 
to  rebut  or  modify  any  conclusion  or  inference  resulting  from  the 
facts  so  stated ;  and  therefore  to  show  that  the  whole  transaction  con- 
nected with  the  furnishing  of  these  articles  did  not  constitute  such 
contract  as  that  which  the  direct  evidence  of  this  witness  tended  to 
prove;  but  he  could  not  do  this,  nor  could  it  be  known  whether  any 
or  what  contract  would  result,  and  the  cross-examination  would  be  a 
mere  farce,  if  he  could  not  be  allowed  to  show  by  it  just  what  the 
whole  transaction  was,  so  far  as  it  might  be  within  the  knowledge 
of  the  witness.     See  Chandler  v.  Allison^  10  Mich.  460;  Thompson 

m 

but  when  he  comes  to  present  his  case  he  can  introdnce  the  witness  on  his  own  behalf. 
See  the  rules  stated  in  1  Greenl.  Ev.  §  445,  and  authorities  there  cited.  This  practice 
renders  patent  the  fact  that  the  witness,  so  far  as  the  matters  which  do  not  pertain 
to  the  examination  in  chief  are  concerned,  is  the  witness  of  the  party  introducing  him. 
Now,  in  some  jurisdictions  the  party  is  not  required  to  stand  the  witness  aaide  until 
he  introduces  his  evidence,  but  may  prove  any  |>ertinent  fact  by  the  witness  intro- 
duced by  the  other  party ;  but  in  doing  so,  if  he  departs  from  the  matter  elicited  ia 
chief,  he  makes  the  witness  his  own  witness.  So,  applying  either  rule,  the  oondosioa 
is  inevitable  that  when  the  matter  elicited  in  chief  is  departed  from,  or  when  the  facts 
sought  to  be  established  upon  a  cross-examination,  so  called,  are  not  pertinent  or 
germane  to  that  elicited  in  chief,  the  witness  becomes  the  witness  of  the  party  attempt- 
ing to  prove  such  matter." 

Compare  Livingston  v.  Eeech,  84  N.  T.  Superior  Court,  547,  stating  the  English 
rule  as  that  of  New  York ;  and  so  Mattice  v.  Allen,  88  Barb.  548,  and  Johnson  v. 
Armstrong,  97  Ala.  781,  785  ;  Head,  J.,  for  the  oourt :  "  Proponent  offered  to  prove 
by  witness  Yelverton,  on  cross-examination,  the  execution  of  certain  deeds  made  by 
deceased  to  certain  of  his  grandchildren  in  1890,  making  provision  for  such  grand- 
children. The  objection  to  the  proposed  proof  was  that  proponent  could  not  make  it 
by  the  witness  Yelverton,  without  making  him  his  own  witness,  and  the  court  so  held 
and  refused  to  admit  the  evidence,  except  upon  terms  that  thereby  proponent  should 
make  the  witness  his  own.  We  think  this  was  error.  A  party  on  cross-examination 
may  interrogate  the  witness  as  to  any  matter  relevant  to  the  issue,  without  vouching 
for  his  credibility,  or  forfeiting  the  right  to  assail  or  impeach  him  as  the  witness  of  his 
adversary.  The  scope  and  effect  of  the  court's  ruling  were  to  require  proponent  to 
vouch  for  the  credibility  of  Yelverton  as  to  all  niattere  of  which  he  had  testified  and 
preclude  his  impeachment  as  a  witness  if  that  step  had  been  desirable."  And  so  Clary 
V,  Hardeeville  Co.,  100  Fed.  Rep.  915  (1900).  Compare  Jones  v.  The  State,  115  Ala. 
67  ;  Fall  Brook  Coal  Co.  v.  Hewaon.  158  N.  Y.  150.  —£d. 
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V.  Richards^  14  Mich.  172;  D.  &M.  E,  B.  Co.  v.  Van  Steinhurg^  17 
Mich.  99;  Turner  v.  City  of  Grand  Rapids^  20  Mich.  390.  .  .  . 

While  upon  the  subject  of  cross-ezamiuation,  it  may  be  proper 
to  state  (though  there  is  nothing  in  the  form  of  present  bill  to  call 
for  it),  that,  Judging  from  the  form  in  which  bills  of  exceptions  are 
quite  frequently  presented,  we  infer  that  an  erroneous  notion  still 
prevails  with  some  members  of  the  profession  as  to  the  question  on 
whose  paii;  the  evidence  given  on  cross-examination  is  to  be  consid- 
ered as  introduced.  Thus,  it  is  not  unusual  to  find  in  bills  of  excep* 
tions,  a  statement  of  the  evidence  drawn  out  on  the  cross-examination 
as  evidence  introduced  by  the  party  making  the  cross-examination, 
''tending  to  prove"  his  case.  This  statement  is  always  incorrect, 
when  used  with  reference  to  a  legitimate  cross-examination.  All 
testimony  elicited  on  such  cross-examination,  consisting,  as  it  does, 
of  facts  which,  though  relating  to  the  direct  examination,  may  have 
been  omitted  or  concealed  in  that  examination,  or  facts  tending  to 
contradict,  explain,  or  modify  such  facts,  or  to  rebut  or  modify  some 
inference  which  might  otherwise  be  drawn  from  them,  must  in  the 
nature  of  things  constitute  a  part  of  the  evidence  given  in  chief;  and 
both  alike  and  together  must,  therefore,  be  treated  as  evidence  given 
on  the  part  of  the  party  calling  the  witness.  The  evidence  given  by 
the  witness  is  not  that  alone  given  in  chief,  but  it  is  that  given  in 
chief,  as  contradicted,  explained,  enlai*ged,  narrowed,  or  modified 
by  the  cross-examination.  It  is  simply  the  combined  result  of  both. 
See  Campau  v.  Dewey^  9  Mich.  417,  418.* 


(2>.)  RE-EXAMINATION.  THE  DEFENCE  AND  THE  REBUTTAL. 

NOTB. 

The  nature  and  acope  of  the  re-examination  are  indicated  by  the  fact  that  tbere 
cannot,  regnlarly,  be  any  if  there  be  no  cross-examination.  And  so  of  the  rebuttal  in 
its  relation  to  the  defence ;  it  is  a  stage  of  the  proceedings  when  he  who  opens  has  the 
opportunity  to  deal  with  his  adversary's  case  and  witnesses,  and  to  reinstate  his  own 
case  and  witnesses  after  they  have  been  overhauled  by  his  antagonist. 

"  After  a  witness  has  been  cross-examined,  the  party  who  called  him  has  a  right  to 
re-examine  him,  and  to  ask  all  questions  which  may  b^  proper  to  draw  forth  an  expla- 
nation of  the  meaning  of  the  expressions  used  by  the  witness  on  cross-examination,  if 
they  be  in  themselves  doubtful;  and  also  of  the  motive,  or  provocation,  which  induced 
the  witness  to  use  those  expressions ;  but  he  has  no  right  to  go  further,  and  to  intro- 
duce matter  new  in  itself,  and  not  suited  to  the  purpose  of  explaining  either  the 
expressions  or  the  motives  of  the  witness.*'— 2  TayL  Kv.  (8th  ed.)  s.  1474.  See 
Dutton  V.  Woodman,  9  Gush.  255. 

''  I  understand  that  the  credit  of  a  witness  may  be  impeached,  1st,  by  the  results 
of  a  cross-examination.    Sd,  By  witnesses  called  to  disprove  such  of  the  facts  stated  by 

1  The  case  of  Campau  v.  Dewey,  at  pp.  414-432,  has  a  valuable  discussion  of  the 
nature  of  the  cross-examination.  See  also  Rush  v.  French,  1  Ariz.  99  (1874) ;  Bishop 
r.  Averill,  17  Wash.  209.  —  Ed. 
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the  witnfifls,  whether  in  hU  direct  or  cro88-ezaminatioii«  as  aie  material  to  the  iaaae. 
dd.  By  evidence  reflecting  upon  the  character  of  the  witnese  for  rencity.  Under  this 
the  evidence  must  be  confined  to  general  reputation,  and  particular  facts  will  not  be 
permitted,  for  the  law  presumes  every  one  to  be  capable  of  supporting  the  one,  and 
that  it  is  not  likely  that  a  witness,  without  notice,  ynll  be  prepared  to  answer  the 
other.  ...  I  only  now  mention  that  another  mode  of  impeaching  a  witness  is  by 
proof  that  other  statements  were  made  out  of  court  contrary  to  what  has  been  testified 
I.  >       in  court."  —  Per  Wayne,  J.,  in  Gaines  v.  Belf,  12  How.  p.  565  (1851). 

./'vA  'iH^  "The  plaintiff,  in  proving  hiB  prima  facte  case,  offered  evidence  to  show  that  the 
^v  ,  words  alleged  to  be  slanderous  were  not  spoken  under  circumstances  which  would  bring 
^      ^  them  within  the  rule  touching  privileged  communications.     He  was  not  bound  to  do 


^  »• 


-•. 


^v  this  ;  but,  in  the  exercise  of  his  own  discretion,  he  saw  fit  thus  far  to  anticipate  the 

>^  defence.     Having  thus  opened  this  part  of  the  case,  and  introduced  as  much  evidence 

>^  V      ^  ''^     i>  respecting  it  as  he  deemed  expedient,  he  could  not  afterwards  claim,  as  a  matter  of 

ij^  right,  to  accumulate  testimony  upon  the  same  point    It  was  then  a  mere  matter  of 


'*^     %v  discretion  with  the  judge  who  presided  at  the  trial,  to  admit  or  ngect  the  evidence,  to 

9       ^^^  the  exercise  of  which  no  exception  can  be  taken.     1  Greenl.  £v.  ss.  74,  431 ;  Browne 

^       j>       "*  r.  Murray,  By.  &  Mood.  254.     As  a  general  rule  in  the  conduct  of  trials,  if  a  party 

>      \  '  elects  to  proceed  in  the  first  instance  with  proof  to  anticipate  the  defence,  he  should 

V"*^    ^^  ^^^  afterwards  be  allowed  to  offer  evidence  on  the  same  point,  in  reply  to  the  case 

.   c-  made  by  the  testimony  of  the  defendant.    To  permit  a  party  thus  to  divide  his  case 

jj^  leads  to  confusion,  and  gives  him  an  unfair  advantage  over  his  adversaiy.'*  —  Per 

Bigelow.  J.  (for  the  court),  in  York  v.  Pease,  2  Gray,  283  (1854). 


Jaspers  v.  Lano,  17  Minn.  p.  805  (1871).  Riplkt,  C.  J.  •  •  • 
Two  of  the  plaintiff*  B  witnesses  were  asked  on  cross-examination,  if 
they  had  not  made  certain  statements  out  of  court,  at  a  time  and 
place  and  to  persons  specified,  as  to  matters  relevant  to  the  issue. 
Upon  their  denial,  the  defendant  introduced  testimony  that  they  had, 
as  he  alleges.  Plaintiff  then  proposed  to  recall  the  said  witnesses 
and  examine  them  in  regard  to  such  testimony,  to  which  the  defendant 
objected,  on  the  ground  that  the  said  witnesses  had  each  been  exam- 
ined on  the  subject,  and  had  free  opportunity  to  qualify,  explain,  or 
deny  the  statements  aforesaid,  and  bad  already,  directly  and  posi- 
tively, denied  such  statements;  that  defendant,  under  the  rule  of  evi- 
dence  in  such  case,  had  been  obliged  to  put  the  questions  to  them, 
and  get  their  direct  and  positive  answers,  ae  a  condition  precedent 
to  the  privilege  of  contradicting  them  by  other  witnesses,  to  affect 
their  credibility.  The  court  overruled  the  objection  and  defendant 
excepted. 

In  such  Cases  as  this,  it  is  not  the  contradiction  of  the  denial  that 
impeaches  the  witness,  but  the  proof  that  he  has  made  statements 
out  of  court  which  show  that  his  testimony  at  the  trial  must  be 
untrue.  Before  testimony  tending  to  prove  this  could  be  given,  the 
defendant  was  obliged  by  the  rules  of  evidence  to  ask  the  witness 
the  specific  questions  aforesaid,  not  only  to  give  him  an  opportunity 
to  recollect  the  facts,  and  if  necessary  to  correct  the  evidence  he  had 
given,  but  also  that  upon  re-examination  be  might,  if  he  could,  ex- 
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plain  the  nature,  circumstances,  meaning,  and  design  of  what  he 
shoald  afterwards  be  sworn  to  have  said.     1  Greenl.  £v.  b.  462.^ 
The  plaintiff's  offer,  therefore,  was  entirely  proper.  •  •  • 


BuiLDEHs'  Supply  C3o.  v.  Cox,  68  Conn.  380, 882.  The  court  (Fenn,  J.). 
^*  Evidence  was  introduced  to  show  that  there  was  talk  between  the 
parties  in  regard  to  accepting  an  order  from  Gilmond  on  the  defend- 
ant, and  the  plaintiff's  counsel  asked  its  witness,  Oswin  W.  Humiston, 
this  question :  ^  Mr.  Gilmond  and  jou  have  both  testified  about  an 
order.  Now,  after  the  talk  about  an  order  on  Cox,  please  state 
whether,  after  that  talk,  3'ou  inquired  of  me  whether  an  order  was 
necessar}',  and  if  so,  what  was  said?'  Plaintiff's  counsel  claimed  to 
be  able  to  show  by  the  answer  that  Mr.  Humiston  had  asked  Mr. 
Newton  —  plaintiff's  regular  counsel  —  whether  an  order  was  neces* 
sary ;  that  he  had  stated  to  said  counsel,  and  been  advised  by  him, 
that  if  there  was  no  dispute,  but  the  facts  were  in  accordance  with  his 
statement,  an  order  was  not  necessar}',  but  that  if  there  was  any  doubt 
about  it  a  factorizing  suit  ought  to  be  brought  at  once.  The  court, 
upon  the  defendant's  objection,  excluded  the  evidence,  and  the  plain- 
tiff excepted.  The  plaintiff  claims  that  the  fact  that  its  witness  and 
agent  made  the  same  statement  to  counsel,  in  the  day  and  time  of  it, 
that  be  made  in  court  upon  the  trial,  and  that  the  plaintiff  acted  upon 
advice  predicated  upon  such  statement,  tended  to  confirm  and  cor- 
roborate the  witness  both  as  to  the  reliability  as  well  as  the  accuracy  of 
his  statement.  It  is  said  this  ^  was  an  act.  It  was  not  in  the  nature 
of  hearsay  or  mere  reix>rt.  It  was  as  much  an  act  done  in  the 
business  of  the  corporation  as  an  entry  on  the  books  of  the  corpora- 
tion would  have  been.' 

*<  But  we  think  this  statement  irrelevant  to  the  question  presented. 
It  is  not  an  inquiry  whether  this  maj'  be  regarded  as  what  is  sometimes 
called  a  verbal  act,  or  whether  if  so,  it  is  an  act  done  in  the  business  of 
the  plaintiff  corporation.  Both  of  these  claims  might  be  conceded  and 
the  query  still  remain  untouched,  whether  public  policy  would  permit  ' 
parties  to  make  evidence  for  themselves  by  statements  not  against  but 
in  furtherance  of  interest,  out  of  court,  in  the  absence  and  without  the 
knowledge  of  the  opposite  parties.  The  question  is  not  a  new  one. 
To  hold  that  it  would,  would  require  the  reveraal  of  an  overwhelming 
weight  of  authority,  and  of  thoroughly  established  and  recognized  rules 
of  evidence." 

1  Greenleafs  langaage  is,  "  By  first  calling  his  attention  to  the  snbject  he  shoald 
have  an  opportunity  to  recollect  the  facts,  and,  if  necessaiy,  to  correct  the  statement 
already  given,  as  well  as  by  a  re-examination  to  explain  the  nature,  [etc.,]  of  what  he 
is  proved  elsewhere  to  have  said/'  See  Professor  Wigmore's  additional  Fections  in  his 
edition  of  Greenleaf,  the  sixteenth.  Compare  infra^  1228  ;  Greville  v.  Chapman, 
6  Q.  B.  731  ;  Tippett  v.  State,  87  Tex.  Crim.  App.  186 ;  Carver  v.  U.  S.,  164  U.  S. 
694.  —Ed. 
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Commonwealth  v.  Jenkins,  10  Orajf  p.  487  (1858).    Bigblow,  J. 
.  .  .  The  more  interesting  and  important  question  presented  by  the  ex- 
ceptions arises  on  the  admissibility  of  evidence  offered  by  the  govern- 
ment, of  statements  of  the  accomplice,  who  was  a  witness  in  support 
of  the  indictment,  to  third  persons,  concerning  the  transactions  to 
which  he  had  testified  at  the  trial.    The  purpose  of  the  government  in 
offering  tliese  statements  was  to  corroborate  the  testimony  of  the  ac- 
complice, which  the  defendant  had  sought  to  invalidate  and  discredit 
by  proof  that  on  the  preliminary  examinations  before  the  Police  Court 
the  witness  had  given  a  different  account  of  his  interviews  and  dealings 
with  the  defendant  from  that  to  which  he  had  testified  before  the  jury. 
Although  there  is  some  contrariety  of  opinion  in  the  books  on  the 
question  of  the  competency  of  such  evidence,  it  seems  to  us  that  on 
principle  it  ought  to  be  excluded.    It  has  no  legitimate  or  logical  ten- 
dency to  establish  the  corroboration  for  which  it  is  offered.     How  did 
the  case  stand  on  the  evidence  of  the  accomplice,  when  the  government 
offered  the  statements  objected  to?    He  had  testified  in  behalf  of  the 
government  to  an  account  of  his  dealings  with  the  defendant  concern 
ing  the  stolen  property.    The  counsel  for  the  defendant  then  called 
witnesses  to  show  that  at  a  previous  time  he  had  given  under  oath  a 
different  account  of  this  same  transaction.    This  evidence  was  offered, 
not  for  the  purpose  of  proving  the  truth  of  such  previous  statements, 
but  to  show  that  he  was  unworth}'  of  belief,  inasmuch  as  he  had  given 
two  inconsistent  accounts  of  the  same  transaction,  one  of  which  was 
necessarily  untrue.    From  such  evidence  the  inference  was  fair  and 
legitimate  that  the  testimony  of  the  witness  before  the  jury  was  not  to 
be  relied  on.    Standing  by  itself,  it  would  be  difiScult,  if  not  impossible, 
for  the  jury  to  believe  it,  with  the  fact  before  them  that  he  had  made  a 
statement  before  the  Police  Court,  which  was  inconsistent  with  his  pres- 
ent testimony  and  contradictory  to  it.     It  did  not  relieve  the  diificaitj, 
or  in  any  degree  corroborate  the  last  story  told  by  the  witness,  to 
show  that  previously  he  had  made  similar  statements  of  the  trans- 
action.   The  discredit  arising  from  the  fact  that  he  had  made  con- 
tradictory statements  remained  untouched.     The  contradiction  was  not 
disproved  by  such  evidence,  and  this  was  all  that  the  prior  statements 
were  offered  to  establish.     Clearly  evidence  of  such  prior  statements 
was  not  competent  as  substantive  proof;  it  was  purely  hearsay.     It 
was  only  admissible  to  support  the  credit  of  the  witness.    The  utmost 
that  could  be  claimed  for  it  in  this  view  would  be,  that  it  rendered  the 
last  statement  more  probable  and  worth}*  of  credit,  because,  although 
the  witness  had  made  a  contradictory  statement,  he  had  made  another 
statement  similar  to  those  to  which  he  had  testified  before  the  jury. 
But  such  a  corroboration  is  altogether  too  slight  and  remote.    Indeed, 
if  admitted  and  followed  out  to  its  legitimate  result,  it  might  properly 
lead  to  a  protracted  inquiry  to  ascertain  which  of  the  two  statements 
had  been  made  most  frequently  by  the  witness ;  and  when  this  was  de- 
termined then  it  would  be  necessary  to  ask  the  Jury  to  believe  the  wit- 
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ness,  if  he  had  repeated  the  statement  made  before  them  a  greater 
number  of  times  than  the  contradictory  one  which  had  been  proved  to 
impeach  his  evidence.  It  is  obvious  that  such  a  course  of  inquiry 
would  furnish  no  means  by  which  the  credit  due  to  the  testimony  of  a 
witness  could  be  satisfactorily  ascertained.    1  Greenl.  Ev.  s.  469; 

2  Phil.  £y.  (8d  Amer.  ed.)  445;  1  Stark.  £v.  (1st  Amer.  ed.)  147; 

3  Stark.  Ev.  1758 ;  Bal.  N.  P.  294 ;  Ware  v.  Ware,  8  Greenl.  42  ;  Robb 
V.  Hackky,  28  Wend.  50 ;  DudJUy  v.  BoUeB^  24  Wend.  465. 

The  decision  of  the  point  raised  in  this  case  is  not  to  be  understood 
as  conflicting  with  a  class  of  cases,  in  which  a  witness  is  sought  to  be 
impeached,  by  cross-examination  or  by  independent  evidence,  tending 
to  show  that  at  the  time  of  giving  his  evidence  he  is  under  a  strong 
bias  or  in  such  a  situation  as  to  put  him  under  a  sort  of  moral  duress 
to  testify  in  a  particular  way.  In  such  case,  it  is  competent  to  rebut 
this  ground  of  impeachment  and  to  support  the  credit  of  the  witness 
by  showing  that,  when  he  was  under  no  such  bias,  or  when  he  was  free 
from  any  influence  or  pressure,  he  made  statements  similar  to  those 
which  he  has  given  at  the  trial.  Another  similar  class  of  decisions, 
resting  on  a  like  principle,  is  also  to  be  distinguished  from  the  case  at 
bar,  namely,  when  an  attempt  is  made  to  impeach  the  credit  of  a  wit* 
ness  by  showing  that  he  formerly  withheld  or  concealed  the  facts  to 
which  he  has  now  testified.  In  such  cases,  it  is  competent  to  show  that 
the  witness,  at  an  early  day,  as  soon  as  a  disclosure  could  reasonably 
have  been  made,  did  declare  the  facts  to  which  he  has  testified.  Such 
in  substance  was  the  case  of  Commonwealth  v.  WUon,  1  Gray,  840. 
The  statement  in  the  exceptions,  of  the  circumstances  under  which 
the  evidence  objected  to  in  this  case  was  admitted,  carefully  ex- 
cludes all  facts  which  would  bring  it  within  either  of  the  above  classes 
of  decisions.  .  .  .  Exertions  sustained.^ 

George  v.  Pilcher,  28  Gratt.  p.  310  (1877).  Bubks,  J.  In  the 
course  of  the  trial,  after  the  plaintiffs  in  issue  had  read  to  the  Jury  the 
depositions  of  Charles  Mink  and  others,  and  amongst  other  exhibits 
accompan}ing  the  depositions  the  certificate  of  marriage  of  William  O. 
Greorge  and  Caroline  Jackson,  and  there  rested  their  case,  and  the  de- 
fendants had  introduced  sundry  witnesses  who  testified  in  their  behalf, 
and  the  plaintiffs  had  closed  with  their  rebutting  evidence,  they  (the 
plaintiffs)  offered  to  read  to  the  Jury  the  depositions  of  eighteen  wit- 
nesses, to  prove  that  the  said  Charles  Mink  (whose  deposition  had  been 
read  by  the  plaintiffs  in  evidence  to  the  Jury)  *'  was  a  man  of  good 
character  for  truth  and  veracity,  and  a  man  of  the  strictest  integrity." 

1  And  90  Hewitt  v,  Corey,  150  Mass.  445  ;  Ellicott  v.  Pearl,  10  Pet.  p.  488 ;  Bradley 
9.  Freed,  61  8.  W.  Rep.  124  (Tenn.  1898);  State  v.  Carter,  51  La.  Ann.  442;  McCord 
9.  State,  83  Oa.  521 ;  Riojas  v.  State,  86  Tex.  Cr.  Rep.  182  ;  Jones  v.  SUte,  88  ib.  875 ; 
Grieshimer  V.  Tanenbaum,  124  N.  Y.  650  ;  Wallace  v.  Story,  189  Mass.  115.  But  com- 
pare Ballinger  v.  Marshall,  70  K.  C.  520  (1874) ;  Bnmett  v.  Wilmington  Ry.  Co., 
120  K.  C.  617  (1897) ;  Bean  t>,  Lambert,  77  Fed.  Rep.  862  ;  Dunlap  v,  Hopkins,  95 
Fed.  Rep.  281 ;  Parkharst  v.  Kreilinger,  69  Vt  875 ;  Sogden  o.  St.  Leonards,  1  Prob. 
DiT.  154, 189.  —  Ed. 
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To  the  introdaction  of  these  depositions  as  to  the  character  of  Mink 
the  defendants  objected,  the  objection  was  sustained,  the  depositions 
were  excluded,  and  the  pUintiffs  excepted.  Were  the  depositions 
properly  excluded,  is  the  question  -for  us  to  determine,  and  the  one 
mostly  argued  at  the  bar. 

A  witness  may  be  impeached  in  many  ways.  ^^  The  credit  of  a  wit- 
ness may  be  impeached,"  sa3'8  Mr.  Star^ie,  "either  by  cross-examina- 
tion, subject  to  the  rules  already  mentioned,  or  by  general  evidence 
affecting  his  credit,  or  by  evidence  that  he  has  before  done  or  said  that 
which  is  inconsistent  with  his  evidence  on  the  trial ;  or,  lastly,  by  con- 
trary evidence  as  to  the  facts  themselves."  3  Starkie  on  Ev.  (Metcalf  s 
ed.)  side  page  1753.  See  also  1  Greenleafs  £v.  ss.  461,  462  ;  Phillipp's 
Ev.  pp.  291,  293. 

When  a  witness  is  thus  impeached  the  party  calling  him  has  the 
right  to  sustain  him,  and  for  that  purpose  it  would  seem  but  just  and 
reasouable  that  he  should  be  allowed  to  introduce  evidence  of  the  gen- 
eral reputation  of  the  witness  for  truth. 

All  the  authorities  concur  Uiat  such  corroborating  evidence  is  admis- 
sible where  the  character  of  the  witness  is  attacked  by  direct  evidence ; 
but  there  is  much  conflict  among  them  as  to  its  admissibility  where  the 
attack  is  made  in  any  other  mode.  The  rule  is  laid  down  by  the  ele- 
mentary writers  in  general  terms  thus :  A  party  cannot  bring  evidence 
to  confirm  the  character  of  a  witness  before  the  credit  of  that  witness 
has  been  impeached,  either  upon  cross-examination  or  by  the  testimony 
of  other  witnesses;  but  if  the  character  of  a  witness  has  been  im- 
peached, although  upon  cross-examination  only,  evidence  on  the  other 
side  may  be  given  to  support  the  character  of  the  witness  b}^  general 
evidence  of  good  conduct.  1  Starkie  Ev.  (Metcalfs  ed.)  side  page  148. 
If  the  character  of  any  witness  for  credibility  be  impeached,  either  by 
direct  evidence  or  upon  cross-examination,  his  testimony  may  be  sup- 
ported by  general  evidence  that  his  character  is  such  that  he  is  worthy 
of  credit     Roscoe,  Crim.  Ev.  95. 

In  answer  to  the  evidence  of  contradictory  statements,  and  for  the 
purpose  of  corroborating  the  testimony  of  the  witness  whose  veracity 
has  been  thus  impeached,  it  seems  reasonable  to  be  allowed  to  show 
that  he  is  a  man  of  the  strictest  integrity  and  of  scrupulous  regard  to 
truth.     1  Phillips  on  Ev.  806,  307. 

See  1  Greenleafs  Ev.  s.  469  and  notes  (Bedfield's  edition). 

Many  of  the  decisions  in  the  American  States  hold  that  the  evidence 
is  admissible  only  when  the  general  character  of  the  witness,  or  his 
character  for  truth,  is  assailed  by  direct  evidence  as  to  such  character, 
or  bj'  proof  on  cross-examination  of  extrinsic  facts  going  to  general 
character ;  and  that  it  cannot  be  received  to  sustain  a  witness  on  ac- 
count of  inconsistencies  in  his  own  statements  on  cross-examination,  or 
on  account  of  statements  proved  to  have  been  made  by  him  out  of 
Court  contradictory  of  statements  made  by  him  in  Court,  or  on  account 
of  proof  by  other  witnesses  of  material  facts  irreconcilable  with  the 
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facts  proved  by  the  witness,  although  such  proof  may  impute  fraud  or 
falsehood  to  the  witness.  People  v.  Hulse^  3  Hill's  R.  309 ;  People 
v.  Oay,  3  Selden's  R.  378 ;  RusseU  v.  Coffin,  8  Pick.  R  143 ;  Rogers 
V.  Moore^  10  Conn.  R.  13 ;  Brovm  v.  Mooera,  6  Gray's  R.  451 ;  Hey- 
wood  V.  Heed,  4  Gray*s  R.  574 ;  Attoood,  &c.  v.  Dearborn,  1  Allen's 
R.  483 ;  Boardman  v.  Woodman,  47  N.  H.  120 ;  9  Watt's  Penn.  124 ; 
Wertz  V.  May,  21  Penn.  St  R.  274. 

Other  State  authorities,  however,  lay  down  a  much  more  liberal  rule. 
In  the  case  of  Paine  and  Others  v.  Tilden  and  Others,  20  Vt.  R 
554,  Judge  Redfield  says:  '^It  is  now  well  settled,  that  whenever  the 
character  of  a  witness  for  truth  is  attacked  in  any  way,  it  is  competent 
for  the  party  calling  him  to  give  general  evidence  in  support  of  the 
good  character  of  the  witness.  And  we  do  not  think  it  important 
whether  the  character  of  the  witness  is  attacked  by  showing  that  he  has 
given  contradictory  accounts  of  the  matter  out  of  Court  and  different 
from  that  sworn  to,  or  b}'  cross-examination,  or  by  general  evidence  of 
want  of  character  for  truth."  /State  v.  Rotoe,  12  Vt.  R.  92 ;  Sweet  v. 
Sherman,  21  Vt.  R.  24,  accord. 

In  Tennessee,  in  a  case  in  which  a  witness  had  been  subjected  to  a 
severe  cross-examination  with  a  view  to  impair  his  credit,  and  general 
evidence  of  character  had  been  offered  to  sustain  him,  which  was  ob- 
jected to.  Green,  J.,  in  delivering  the  opinion  of  the  Supreme  Court, 
said :  ^^  The  record  shows  that  Hamilton  was  subjected  to  a  searching 
cross-examination  by  defendant's  counsel,  in  which  many  questions 
were  asked  as  to  the  situation  of  the  building,  his  motives  for  being  in 
the  place  where  he  witnessed  the  facts  to  which  he  deposed,  &c.,  all 
going  strongly  to  evince  that  no  credit  was  given  to  his  statements, 
and  tending  to  make  that  impression  on  the  jury.  A  witness  may  be 
impeached  by  proving  that  he  is  not  worthy  of  credit,  or  that  the  facts 
to  which  he  deposes  are  not  true,  or  by  cross-examination,  in  which  he 
maj'  be  involved  in  inconsistencies.  3  Starkie,  1753,  7,  8.  In  this 
case  the  cross-examination  was  of  a  character  fVom  which  the  counsel 
manife^itly  intended  to  argue  that  the  witness  had  sworn  falsely."  Rich- 
mond V.  Richmond,  10  Yei^.  R.  343.^ 

In  a  case  in  Alabama,  where  evidence  was  adduced  to  conti*adict 
a  witness  on  an  immaterial  point,  the  party  who  called  liim  was  allowed 
to  introduce  witnesses  to  sustain  his  general  character,  although  the 
opposite  party  disclaimed  anj*  intention  of  discrediting  him.  Nttoton 
V.  Jackson,  23  Ala.  R.  335. 

And  in  North  Carolina,  in  a  case  decided  in  1869  by  the  Supreme 
Court  of  that  State,  it  was  held  competent  to  sustain  a  witness  by  evi- 
dence of  character,  where  it  was  sought  to  impeach  him  by  the  very 
question  put  to  him.     State  v.  Cherry,  63  Noith  Car.  R.  493. 

The  most  recent  case  coming  under  our  notice  in  which  this  question 
was  considered,  is  one  decided  by  the  Court  of  Appeals  of  Maryland  at 
the  April  Term,  1873. 

1  And  so  Warfield  v.  Loaisv.  B.  Co.,  55  S.  W.  Rep.  804  (Tenn.  1900). 
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Jadge  Robinflon,  delivering  the  opinion  of  the  ooart,  said  :  '^  Mere 
contradiction  among  witnesses  furnishes  no  ground,  as  a  general  rule, 
for  admitting  general  evidence  as  to  their  character ;  though  if  fraud  or 
other  improper  conduct  be  imputed  to  any  of  them,  such  evidence  will 
be  received.  Annealey  v.  Anglesea^  17  How.  St.  Trials,  1348.  The 
credit  of  a  witness,  however,  may  be  impeached  bj'  evidence  assailing 
his  characted  for  veracity,  or  by  proof  of  contradictory  statements  in  re- 
gard to  the  material  facts,  or  by  disproving  by  other  witnesses  material 
facts  stated  by  him  in  his  direct  or  cross-examination.  Here  the  pur- 
pose of  the  State  was  to  discredit  the  witness  Harrison,  by  disproving 
material  facts  testified  to  by  him,  and  it  was  competent,  therefore,  for 
the  prisoner  to  sustain  the  witness  by  proof  of  his  general  character 
for  veracity."    Davis  v.  Slatej  88  Md.  R.  15. 

We  are  not  aware  that  the  precise  question  passed  upon  by  these  de- 
cisions has  ever  come  before  this  court  for  determination  until  now, 
and  in  the  conflict  of  authorities  in  other  States,  we  are  called  upon  to 
declare  the  true  rule  in  Virginia ;  and  we  are  of  opinion,  that  whenever 
the  character  of  a  witness  for  truth  is  attacked,  either  by  direct  evidence 
of  want  of  truth,  or  by  cross-examination,^  or  by  proof  of  contradictory 
statements  in  regard  to  the  material  facts,*  or  by  disproving  by  other 
witnesses  material  facts  stated  by  him  in  his  examination ;  *  or,  in  gen- 
eral, whenever  his  character  for  truth  is  impeached  in  any  waj'  known 
to  the  law,  the  party  calling  him  may  sustain  him  by  evidence  of  his 
general  reputation  for  truth.  The  rule,  as  we  declare  it^  has,  we  be- 
lieve, been  generally  regarded  as  the  true  rule  by  the  bench  and  the 
bar  in  this  State,  and  has  been  generally  followed  io  the  practice.* 


Coulter  v.  Am.  Merch.  Exp.  Co.,  56  N.  Y.  585  (1874).  .  .  .  This 
action  was  brought  to  recover  damages  for  injuries  alleged  to  have  been 
caused  by  the  negligence  of  one  of  defendant's  servants.  It  was  orig- 
inally commenced  in  Justice's  Court  in  April,  1870.  A  Judgment  was 
there  rendered  in  favor  of  defendant  It  was  appealed  to  the  County 
Court.  •  •  . 

/?.  ff.  Gardner  J  for  the  appellant.  Amaea  J.  Parker^  for  the  re- 
spondent. 

1  Contra,  Hitchcock  v,  Moore,  70  Mich.  112 ;  First  Nat.  Bank  v.  Com.  Co.,  88 
Of  eg.  48.  —  Ed. 

«  Contra,  Gulf  R.  Co.  ».  Younger,  40  S.  W.  Rep.  428  (Tex.  Civ.  App.  1897)  ;  Stat« 
9.  Rice,  49  S.  C.  418  ;  Diffendorfer  v.  Scott,  5  lud.  App.  248,  251 ;  First  Nat  Bank 
V.  Com.  Co.,  88  Greg.  48.  —  Ed. 

*  Conltrat  Tomson  v.  Heidenheimer,  16  Tex.  Civ.  App.  114;  Sparr  v.  U.  S.,  69  U.S. 
App.  668,  698 ;  Bell  v.  State,  100  Ga.  78.  —  Ed. 

«  Compare  Murphy's  Case,  19  How.  St.  Tr.  724  (1758).  But  a  different  rule  is 
widely  held.  See  1  Greenl.  £v.  (16tb  ed.)  s.  469  a,  and  Chase's  note  to  Steph.  Dig.  £v. 
art.  188  ;  Young  p.  Johnson,  128  N.  Y.  226,  285 ;  Gertz  v.  Fitchburg  R.  R.,  187  Mass. 
77,  wHere  it  was  held  that  evidence  of  a  witness  to  a  reputation  for  truth  is  admissible 
to  meet  evidence  of  convictior  of  an  infamous  crime.    Supra^  1214,  n.  2.  —  £d. 


SECT.  IV.j  COULTEB  V.  AM.  MEBCH.   EXP.   CO.  1233 

Johnson,  J.  •  .  .  Another  qaestion  of  more  importance  arises  upon 
the  defendant's  exception  to  evidence  admitted  under  the  following  cir- 
cumstances :  The  plaintiff  called  one  Willard,  who  proved  that  he,  in 
the  defendant's  employment,  drove  the  horse  and  wagon  which,  as  she 
claimed^  occasioned  her  injury.  He  was  dismissed  from  the  stand,  and 
the  plaintiff,  after  further  evidence,  rested.  The  defendant,  in  pro* 
ducing  his  evidence,  recalled  WilUrd,  who  testified  that  he  did  not,  on 
the  occasion  in  question,  drive  on  the  sidewalk.  On  cross-examination 
by  plaintiff,  he  denied  that  in  conversation  with  one  McConnell,  a  very 
few  minutes  after  the  injury  was  sustained  by  the  plaintiff,  he  used  cer- 
tain expressions  in  speaking  of  what  had  happened,  which  apparently 
conflicted,  or  which,  at  least,  might  reasonabl}*  be  contended  to  conflict, 
with  his  denial  that  he  had  been  driving  on  the  sidewalk.  The  defend- 
ant having  rested,  the  plaintiff  called  McConnell  and  asked  him  if 
Willard  used  the  expression  imputed  to  him  by  the  question  put  on 
cross-examination.  This  was  objected  to  by  the  defendant  as  an  at- 
tempt to  contradict  a  witness  upon  a  collateral  inquir}*,  and,  also,  as  an 
attempt  by  the  plaintiff  to  impeach  her  own  witness.  The  question 
waa  allowed,  and  the  witness  said  that  Willard  did  say  what  the  ques- 
tion supposed. 

The  first  ground  of  objection  is  not  well  taken.  Showing  that  a  wit- 
ness has  made  statements  out  of  court  variant  from  and  conflicting 
with  what  he  testifies  in  court,  on  a  point  material  to  the  issue,  is 
admissible  when  the  witness  has  been  preliminarily  interrogated  upon 
the  point  and  does  not  admit  making  such  statement  Patchin  v.  Astor 
M.  Im.  Co.,  13  N.  T.  268 ;  1  Greenleafs  £v.  s.449.  But  the  rule  thus 
stated  is  applicable  to  the  witness  of  the  opposing  party.  The  object  of 
such  testimony  is  to  impeach  the  credit  of  the  witness.  People  v.  Vane^ 
12  Wendell,  81. 

And  the  second  ground  of  the  exception  presents  the  question, 
whether  that  course  is  open  to  a  party  in  respect  to  a  witness  whom 
he  has  called.  Whatever  differences  of  opinion  have  existed  elsewhere, 
I  understand  the  rule  in  this  State  to  be  settled,  that  a  party  may  not 
impeach,  either  by  general  evidence  or  by  proof  of  contradictory  state- 
ments out  of  court,  a  witness  whom  he  has  presented  to  the  court  as 
worthy  of  credit.  He  may  contradict  him  as  to  a  fact  material  in  the 
cause,  although  the  effect  of  that  proof  may  be  to  discredit  him,  but  he 
cannot  adduce  such  a  contradiction  when  it  is  onl}'  material  as  it  bears 
upon  his  credibility.  Thus,  in  this  case,  the  plaintiff  was  at  liberty  to 
contradict  the  witness  as  to  his  not  having  driven  on  the  walk,  because 
that  fact  was  generally  material  in  the  cause,  but  was  not  at  liberty  to 
show  that,  after  the  affair  was  over,  he  had  made  a  statement  which  con- 
ceded that  he  had  driven  on  the  walk ;  because  that  statement  did  not 
bear  upon  the  question  whether  he  did  or  did  not  drive  upon  the  walk, 
but  only  upon  the  question  whether  his  testimony  that  he  did  not  was 
worthy  of  belief.  In  the  People  v.  Safford^  5  Denio,  112,  where 
the  point  was  material,  the  court,  after  adverting  to  the  conflict  of 
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cases  and  text-books  on  the  sabject^  proceed  as  is  said  to  consider 
it  on  principle,  and  determine  that  a  party  cannot  prove  contradic- 
tory statements  made  by  his  own  witness.  The  court  hold  tliat 
SQch  evidence  is  only  allowable  with  a  view  to  the  impeachment  of 
the  witness,  and  is  not  open  to  the  party  producing  him.  In  ITionip- 
son  V.  Blanchardj  4  N.  T.  303,  311,  a  new  trial  was  granted  in 
this  court  for  a  violation  of  the  rule  in  question.  The  plaintiff  had 
called  one  Wheeler  as  a  witness,  who,  among  other  things,  had  stated 
favorably  to  the  defendant  certain  declarations  made  on  the  execution 
of  papers  material  in  that  controversy'.  The  plaintiff,  nnder  objections, 
had  been  allowed  to  prove  a  contradictory  version  of  what  took  place 
at  the  time  in  question,  and  also  to  show  that  Wheeler  had,  subse- 
quently, made  statements  contradictory  to  his  testimony  on  the  trial. 
For  the  admission  of  this  latter  evidence  a  new  trial  was  granted.  The 
court,  after  stating  the  general  rule  and  showing  that  in  accordance 
with  it  the  plaintiff  could  contradict  Wheeler's  evidence  as  to  what 
took  place,  proceed  to  say,  the  plaintiff  went  further  and  gave  evidence 
that  Wheeler,  at  a  subsequent  time,  made  statements  contradictory  of 
the  statements  to  which  be  testifled.  Such  evidence  is  only  allowable, 
in  any  case,  with  a  view  to  the  impeachment  of  the  witness ;  a  ground 
not  open  to  the  party  producing  the  witness. 

There  is  a  class  of  cases  in  which  a  party  who  calls  a  witness  has 
been  allowed  to  show,  by  his  own  examination  at  least,  if  not  by  intro- 
ducing proof  by  othera,  that  he  had  previously  stated  the  facts  in  a 
different  manner ;  but  this  seems  to  stand  upon  the  ground  of  surprise, 
as  contrary'  to  what  the  part}*  had  a  right  or  had  been  led  to  believe  he 
would  testify*,  or  of  deceit  through  the  influence  of  the  other  party.  1 
Greenleaf,  s.  444  and  note  1 ;  MeUiuish  v.  Cottier,  15  Ad.  &  £1.  (N.R.) 
878  (69  £ng.  Com.  Law).  But  no  such  special  ground  of  exception 
appears  in  this  case. 

In  conclusion,  I  can  find  in  the  authorities  no  ground  for  saying  that 
Willard  was  not  the  plaintiff's  witness  throughout  the  trial,  nor  for  hold- 
ing that  she  was  at  liberty  to  impeach  him  in  the  manner  attempted. 

The  Judgment  must  be  reversed  and  a  new  trial  ordered. 

All  concur.  Judgment  reoersed.^ 

Williams  r.  Walker,  2  Rich.  Eq.  (S.  C.)  291.  (7una,  per  Dunkih, 
Ch.  The  first  ground  of  appeal  arises  out  of  the  refusal  to  admit 
testimony  impeaching  the  general  character  of  the  witness,  John 
Matheney. 

In  tracing  the  complainant's  title  under  the  sheriff,  it  became  necessary 
for  him  to  prove  the  mortgage  ft*om  Geoi'ge  R.  Odum  to  Allen  M.  Odnm, 
purporting  to  have  been  executed  and  delivered  on  the  9th  March, 

1  And  80  Steams  v.  Meroh.  Bank,  63  Pa.  St.  490 ;  Wheeler  v.  Thomas,  67  Conn. 
577  ;  People  v.  Crespi,  115  Cal.  50 ;  Swift  v.  Short,  92  Fed  Rep.  567.  Compare  Best, 
Ev.  8.  645.  — Ed. 
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1842.  Matheney  was  the  sabscribing  witness.  The  complain- 
ant's solicitor  stated  to  the  court  that  the  character  of  the  witness  was 
such  as  not  to  entitle  him  to  credit,  and  proposed  to  prove  the  deed  by 
other  testimony.  This  was  objected  to  by  the  defendant's  solicitor,  on 
the  ground  that  the  subscribing  witness  was  in  court,  and  was  the 
highest  evidence.  The  objection  was  sustained  by  the  court.  Mathe- 
ney was  then  put  on  the  stand  for  the  complainant,  and  testified  that 
the  mortgage  was  executed  and  delivered  at  a  subsequent  period  from 
the  date  thereof.  The  complainant  thereupon  tendered  testimony  to 
impeach  his  general  character.  The  court  ruled  the  testimony  to  be 
inadmissible,  on  the  ground  that  a  party  should  not  be  permitted  to 
repudiate  his  own  witness. 

Although  the  determination  of  the  case  does  not  depend  on  the  ques- 
tion thus  submitted,  it  is  deemed  proper  to  express  some  of  the  views 
entertaiaed  by  a  majority  of  the  court  on  this  subject  There  is  no 
doubt  about  the  general  rule,  or  the  propriety  of  it  But  when  a  wit- 
ness to  a  paper  is  called  on  to  prove  it,  and  his  testimony  tends  to 
invalidate  the  instrument,  such  testimony  is  necessarily  received  with 
anxious  Jealousy.  In  Hovoard  v.  Brathioaite,  1  Ves.  &  Bea.  208,  Lord 
Eldon  reports  Lord  Mansfield  to  have  '^  often  said  that  he  would  hear 
such  witnesses,  but  would  give  no  credit  to  them ;  and  that  Lord  Ken- 
yon  followed  him  in  that"  Lord  Eldon  thought  that  ^^  if  they  were 
heard,  their  credit  should  be  duly  examined ;  but  their  testimony  is  to 
be  received,"  says  he,  ^'  with  all  the  jealousy,  necessarilj',  for  the  safety 
of  mankind,  attaching  to  a  man  who,  upon  his  oath,  asserts  that  to  be 
false  which  he  has  by  his  solemn  act  attested  as  true."  This  lan- 
guage was  used  in  reference  to  the  testimony  of  a  subscribing  witness 
to  a  will,  who  impeached  the  sanity  of  the  testator,  about  which  he 
should  have  been  well  assured  before  he  attested  the  act.  Certainly, 
such  testimony  might,  or  might  not,  be  less  open  to  animadversion 
when  it  relates  to  the  date  of  the  instrument 

But,  as  a  general  rule,  the  subscribing  witness  must  be  produced. 
The  inquiry  is  then  presented,  whether  the  party  thus  compelled  to 
produce  the  subscribing  witness  can,  in  no  case,  impeach  his  credit  by 
proof  of  his  general  character.  It  is  a  familiar  maxim,  that  where  the 
reason  ceases,  the  rule  is  inapplicable*  No  man  should  be  permitted  to 
attack  a  witness  whom  he  has  himselt  adduced  to  sustain  his  cause. 
But  in  a  case  like  that  under  consideration,  he  may  well  be  regarded  as 
a  witness  of  the  law,  rather  than  of  the  party.  ^  The  complainant  was 
no  part}'  to  the  original  mortgage,  whose  authenticity  it  became  neces- 
sary to  establish.  In  2  Ev.  Poth.  266,  a  doubt  is  expressed  whether  the 
general  rule,  thus  restricting  the  party  who  calls  a  witness,  should  ex- 
tend to  what  are  called  instrumental  witnesses;  and  the  doubt  is 
repeated  by  Professor  Greenleaf  in  his  treatise  on  Evidence,  s.  443.   In 

1  Qui  testes  snnt  in  cartis  vel  aliis  scriptis,  qnoram  presentia  necessaria  est  Stat. 
West.  II.  c.  38  (12S6).  —  Ed. 
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Gresley's  Eq.  Ev.  119,  it  is  said  that,  even  in  collateral  issues,  the 
subscribing  witness  to  a  deed  must  be  produced,  if  he  can  be  pixxluced, 
and  is  capable  of  being  examined.  He  cites  the  language  of  Lord 
Elienborough  in  Hex  y.  Harringioorth^  4  M.  &  S.  350.  .  .  .  This, 
it  appears  to  the  court,  is  the  true  distinction,  and  that  the  complain- 
ant should,  under  the  circumstances,  have  been  permitted,  in  the 
language  of  Lord  Elienborough,  ^^to  show  that  the  subscribing  wit- 
ness was  undeserving  of  credit."  But  we  regard  the  other  testimony 
in  the  cause,  independent  of  Matheney's,  as  entirely  satisfactory  to 
prove  that  the  mortgage  was  antedated,  and  would  not,  therefore,  on 
that  ground,  disturb  the  decree  of  the  Chancellor.^ 


Bterson  v.  Abinqton,  102  Mass.  526  (1869).  Tort  to  recover  for 
personal  injuries  alleged  to  have  been  occasioned  to  the  plaintiff  on 
April  15,  1868,  by  falling  into  a  hole  while  he  was  walking  as  a  trav- 
eller, on  a  highway  which  the  defendants  were  bound  to  keep  in 
repair.  .  •  . 

Gray,  J.  •  •  •  The  second  question  Is  of  more  general  importance. 
The  surveyor  of  highways  for  the  district,  being  called  by  the  plain- 
tiff as  a  witness,  on  cross-examination  described  the  condition  of  the 
,  highway  at  the  place  in  question,  and  testified  that  he  considered  it 
safe.  The  plaintiff  then  asked  him  whether  he  had  not  stated  to  the 
plaintiff's  brother  that  he  (the  witness)  had  informed  the  selectmen 
that  the  place  was  unsafe ;  and  he  answered  that  he  had  not.  The 
plaintiff's  brother  was  afterwards  allowed,  against  the  objection  of 
the  defendant,  to  testify  that  the  surveyor  had  so  stated  to  him. 

The  St.  of  1869,  c.  425,  which  took  effect  before  the  trial,  pro* 
vides  that  the  party  producing  a  witness  ^^  may  contradict  him  by 
other  evidence,  and  may  also  prove  that  be  has  made  at  other  times 
statements  inconsistent  with  his  present  testimony;  but,  before  such 
last  mentioned  proof  can  be  given,  the  circumstances  of  the  supposed 
statement,  sufficient  to  designate  the  particular  occasion,  must  be 
mentioned  to  the  witness,  and  he  must  be  asked  whether  or  not  he 
has  made  such  statements,  and,  if  so,  allowed  to  explain  them." 
This  statute  abrogates  the  rule  of  the  common  law,  by  which  a  party 
who  had  called  a  witness  was  deemed  to  have  held  him  out  as  worthy 
of  credit,  and  was  therefore  not  allowed  to  pi*ove  by  other  witnesses 


fit 


1  And  80  Thornton's  Ex're  v.  Thornton's  Heirs,  89  Vt.  pp.  151-157 ;  and  per  Cock- 
burn,  C.  J.,  in  Jackson  v.  Thomason,  1  B.  &  S.  p.  747  :  "  I  know  of  no  antbority  that  a 
party  who  claims  under  a  will,  and  consequently  is  eompeUed  to  call  the  attesting  wit- 
ness to  it,  cannot  in  the  event  of  one  of  them  disproving  the  will,  give  evidence  to  dis- 
credit him."  In  State  v.  Slack,  69  Vt  486  (1897),  this  doctrine  is  extended  to  the 
government  in  all  criminal  cases,  since  it  is  declared  to  be  its  duty  to  produoe  all 
needed  witnesses  iirespective  of  character.  See  also  the  statute  and  the  practice  in 
Indiana.  Schiner  v.  State,  18  Ind.  App.  226,  229  (1897) ;  and  so  compare  Morris  v. 
Guffey,  188  Pa.  534»    CorUra,  Whitaker  v,  Salisbury,  15  Pick.  584  (1834).  —Ed. 
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Btatements  previouBly  made  by  him,  inconsistent  with  his  present  tes- 
timony, which  would  not  be  admissible  as  independent  evidence,  and 
which  could  have  no  effect  but  to  impair  his  credit  with  the  jury. 
Adams  v.  Wheeler^  97  Mass.  67,  and  cases  cited.  It  is  taken,  al- 
most verbatim^  from  the  English  statute  of  17  &  18  Vict.  c.  125, 
8.  22,  omitting,  however,  the  qualification  of  that  act  —  '*  in  case  the 
witness  shall  in  the  opinion  of  the  judge  prove  adverse  "  —  and  the 
limit  of  the  right  to  prove  such  inconsistent  statements  '^by  leave 
of  the  judge"  only;  but  yet  does  not  allow  such  statements  to  be 
proved,  without  giving  the  witness  the  full  notice  and  opportunity  to 
explain  to  which  a  witness  called  by  the  opposite  party  is  entitled  by 
the  practice  of  the  courts  of  England,  of  the  United  States,  and  of 
New  York,  though  not  by  that  of  our  own.  2  Tayloi-  on  Ev.  (4th 
ed.)  ss.  1282,  1300;  Conrad  v.  Griffey^  16  How.  38,  46,  47;  Fen- 
dleton  V.  Empire  Stone  Dressing  Co.^  19  N.  Y.  13;  Gould  v.  Norfolk 
Lead  Co. ,  9  Gush.  338. 

So  great  a  change  in  the  rules  of  evidence,  giving  so  extensive  a 
power  to  a  party  to  introduce  proof  in  contradiction  and  disparage- 
ment of  a  witness  put  on  the  stand  by  himself,  uncontrolled  by  the 
discretion  of  the  judge  before  whom  the  trial  is  had,  must  be  kept 
strictly  within  the  bounds  of  the  statute,  and  certainly  cannot  be 
construed  as  enabling  a  party  to  contradict  his  own  witness  in  any 
respect  in  which  the  law  would' not  permit  him  to  contradict  a  witness 
produced  by  the  opposite  party. 

We  are  of  opinion  that  the  statute  did  not  warrant  the  admission 
of  the  testimony  objected  to,  for  two  reasons.  First,  the  surveyor, 
whose  testimony  was  sought  to  be  contradicted,  had  only  been  asked 
generally  whether  or  not  he  had  made  such  statements  to  the  other 
witness;  and  no  ^'  circumstances  of  the  supposed  statement,  sufficient 
to  designate  the  particular  occasion,"  had  been  mentioned  to  him,  as 
the  statute  expressly  requires.  Angus  v.  Smithy  Mood.  &  Malk. 
473 ;  Crowley  v.  Page^  7  C.  &  P.  789 ;  Conrad  v.  Griffey^  and  Fen 
dleton  V.  Empire  Stone  Dressing  Co.^  above  cited.  And,  secondly, 
the  testimony  which  was  sought  to  be  contradicted  was  to  mere  matter 
of  opinion;  would  have  been  incompetent,  if  objected  to;  and,  being 
Irrelevant  and  immaterial,  could  not  have  been  contradicted,  if 
elicited  on  cross-examination  from  a  witness  called  by  the  opposite 
party.     Lincoln  v.  Barre^  5  Gush.  590;   Broekett  v.  BartholoTnew^ 

6  Met  396;  Elton  v.  Larkins^  5  G.  &  P.  385;  Tennant  v.  Hamilton^ 

7  Gl.  &  Fin.  122;  s.  c.  Macl.  &  Rob.  821. ^ 


Thb  Qukek  v.  Bbown,  L.  R.  1  G.  G.  R.  70  (1867).  .  .  •  At  the 
close  of  the  case  for  the  prosecution,  the  counsel  for  the  defendants, 

1  See  Hickory  v.  U.  S.»  supra,  1208  n. ;  Brooks  v.  Weekn,  121  Mass.  433  (1877) ; 
Com.  V.  Donahoe,  133  Mass.  407  (1882) ;  Knight  v,  Rothschild,  172  Mass.  546,  548  ; 
Wilton  V,  Humphreys,  57  N.  E.  Rep,  374.  —  Ed. 
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after  having  called  seyeral  witnesses  to  character,  proposed  to  call 
witnesses  to  prove  that  they  would  not  believe  the  witnesses  for  the 
prosecution  on  their  oaths.  The  court  decided  on  refusing  to  receive 
such  evidence.  The  defendants  were  found  guilty,  but  were  admitted 
to  bail  to  appear  at  the  next  Court  of  Quarter  Sessions  for  the  North 
Riding  of  Yorkshire,  to  receive  Judgment  At  the  request  of  the  de- 
fendants' counsel,  this  case  was  granted  by  the  court  for  the  opinion 
of  the  Court  of  Criminal  Appeal,  whether  the  evidence  tendered  by 
the  defendants'  counsel  ought  to  have  been  received  or  not. 

This  case  was  heard  before  Kelly,  C.  B.,  Mashm,  B.,  and  Btles, 
Keating,  and  Shee,  JJ. 

Shepherd^  for  the  prisoner,  cited  Mawaon  v.  Hartsinkj  4  Esp.  102, 
and  was  then  stopped. 

A,  W,  Simpson^  for  the  Crown,  submitted  that  the  evidence  offered 
was  inconsistent  with  Reg.  v.  Eotaton^  Leigh  &  Cave  C.  C.  520;  34 
L.  J.  (M.  C.)  57,  and  read  a  note  from  Taylor  on  Evidence,  vol.  ii. 
p.  1250,  4th  ed.,  in  which  that  learned  author  quotes  the  opinion  of 
Shepley,  J.,  in  an  American  case  of  Fhillips  v.  Kingfield^  1  Applet. 
375. 

The  court,  however,  declined  to  hear  any  further  argument  on  the 
subject,  observing  that  all  the  text-writers  were  agreed  that  the  evi- 
dence could  be  given,  and  that  the  practice  was  so  ancient,  and  hith- 
erto so  undoubted,  that  it  could  not  be  altered  now  unless  by  the 
authority  of  the  legislature.  Convictioa  quashed.^ 


Hamilton  v.  The  People,  29  Mich.  p.  184  (1874).  Campbell,  J. 
...  A  witness,  William  Gayton,  having  been  sworn  to  sustain 
Fuller's  reputation  for  truth  and  veracity,  was  asked  whether  he  had 
not  said  at  a  certain  time  and  place  that  he  would  not  believe  Fuller 
under  oath.  [The  answer  and  other  like  questions  were  ruled  out.  J 
.  .  .  Was  it  proper,  then,  to  ask  a  sustaining  witness  on  cross- 
examination,  whether  he  had  said  he  would  not  believe  the  impeached 
witness  under  oath? 

The  purpose  of  any  inquiry  into  the  character  of  a  witness  is  to 
enable  the  Jury  to  determine  whether  he  is  to  be  believed  on  oath. 
Evidence  of  his  reputation  would  be  irrelevant  for  any  other  piirpose. 
And  a  reputation  which  would  not  affect  a  witness  so  far  as  to  touch 
his  credibility  under  oath,  could  have  no  proper  influence.  The 
English  text-books  and  authorities  have  always,  and  without  excep- 
tion, required  the  testimony  to  be  given  directly  on  this  issue.     The 

*  Compare  R.  v.  Rowton,  anle^  275.  "  The  regalar  mode  of  examining  into  the 
character  of  the  person  in  question,  is  to  ask  the  witness  whether  he  knows  his  gener^ 
reputation  among  his  neighbors,  — what  that  reputation  is,  — and  whether  from  sneh 
knowledge,  he  would  believe  him  upon  his  oath."  2  Tayl.  Ev.  8th  ed.  ss.  1470-1470  A. 
See  Steph.  Dig.  Evid.  (Chase's  ad  ed.)  art.  188;  Carlos  v.  Burke,  10  Yes.  49;  Jones^ 
Erid.  s.  866.  — Ed. 
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qaestioDB  pat  to  the  impeaching  and  supporting  witnesses  relate, 
first,  to  their  knowledge  of  the  reputation  for  truth  and  veracity  of  the 
assailed  witness;  and,  second,  whether  from  that  reputation  they 
would  believe  him  under  oath.  The  only  controversy  has  been 
whether  or  no  the  grounds  of  belief  must  rest  upon  and  be  confined 
to  a  knowledge  of  reputation  for  veracity  only.  But,  confined  to  that, 
the  authorities  are  harmonious.  1  Starkie's  Ev.  237  et  seq. ;  2  Phil. 
£v.  (Edwards'  ed.)  955,  958.  A  very  recent  decision  is  found  in 
Queen  v.  Bravm  &  Hedley^  L.  R.  1  C.  C.  R.  70.^ 

The  reason  given  is  that,  unless  the  impeaching  witness  is  held  to 
showing  the  extent  to  which  an  evil  reputation  has  a£fected  a  person's 
credit,  the  jury  cannot  accurately  tell  what  the  witness  means  to  ex- 
press by  stating  that  such  reputation  is  good  or  bad,  and  can  have  no 
guide  in  weighing  his  testimony.  And  since  it  has  become  settled 
that  they  are  not  bound  to  disregard  a  witness  entirely,  even  if  he 
falsifies  in  some  matters,  it  becomes  still  more  important  to  know 
the  extent  to  which  the  opinion  in  his  neighborhood  has  touched  him. 
It  has  also  been  commonly  observed  that  impeaching  questions  as  to 
character  are  often  misunderstood,  and  witnesses,  in  spite  of  caution, 
base  their  answer  on  bad  character  generally,  which  may  or  may  not 
be  of  such  a  nature  as  to  impair  confidence  in  testimony.  When  the 
question  of  credit  under  oath  is  distinctly  presented,  the  answers  will 
bo  more  cautious. 

Until  Mr.  Greenleaf  allowed  a  statement  to  creep  into  his  work  on 
evidence  to  the  e£fect  that  the  American  authorities  disfavored  the 
English  rule,  it  was  never  very  seriously  questioned.  See  1  Greenl. 
Ev.  6.  461.  It  is  a  little  remarkable  that  of  the  cases  referred  to  to 
sustain  this  idea,  not  one  contained  a  decision  upon  the  question, 
and  only  one  contained  more  than  a  passing  dictum  not  in  any  way 
called  for.  Phillips  v.  Kingfield^  1  Appleton's  Me.  R.  375.  The 
authorities  referred  to  in  that  case  contained  no  such  decision,  and 
the  court,  after  reasoning  out  the  matter  somewhat  carefully,  declared 
the  question  was  not  presented  by  the  record  for  decision.  The 
American  editors  of  Phillipps  and  Starkie  do  not  appear  to  have 
discovered  any  such  confiict,  and  do  not  allude  to  it  They  do,  how- 
ever, as  many  decisions  do,  refer  to  the  kind  of  reputation  which  should 
be  shown,  and  whether  of  veracity  or  of  other  qualities.  In  Webber 
V.  Ranks,  4  Mich.  R.  198,  no  question  came  up  on  the  record  except 
as  to  the  species  of  reputation,  and  the  neighborhood  and  time  of  its 
existence;  and.  what  was  said  further  was  not  in  the  case,  and  cannot 
properly  dispose  of  the  matter.  The  objection  alleged  to  such  an 
answer  by  a  witness  is,  that  it  enables  the  witness  to  substitute  his 
opinion  for  that  of  the  jury.  But  this  is  a  fallacious  objection. 
The  jury,  if  they  do  not  act  from  personal  knowledge,  cannot  under- 
stand the  matter  at  all  without  knowing  the  witness's  opinion,  and 

^  In  some  jurisdictions  the  general  moral  character  may  be  shown.     Trusty  v.  Com., 
41  S.  W.  Rep.  766  (Ky.  1897).     Compare  People  v,  Silva,  121  Cal.  668.—  En. 
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the  ground  on  which  it  is  based.  It  is  the  same  sort  of  difBcalty 
which  arises  in  regard  to  insanity,  to  disposition  or  temper,  to  dis- 
tances and  velocities,  and  many  other  subjects,  where  a  witness  is 
only  required  to  show  his  means  of  information,  and  then  state  his 
conclusions  or  belief  based  on  those  means.  If  six  witnesses  are 
merely  allowed  to  state  that  a  man's  reputation  is  bad,  and  as  many 
say  it  18  good,  without  being  questioned  further,  the  jury  cannot  be 
said  to  know  much  about  it.  Nor  would  any  cross-examination  be 
worth  much  unless  it  aided  them  in  finding  out  Just  how  far  each 
witness  regarded  it  as  tainted. 

So  far  as  the  reports  show,  the  American  decisions,  instead  of  shak- 
ing the  English  doctrine,  are  very  decidedly  in  favor  of  it,  and  have 
so  held  upon  repeated  and  careful  consideration,  and  we  have  not  been 
referred  to  nor  have  we  found  any  considerable  conflict.  See  in  New 
York,  People  v.  Mather^  4  Wend.  R.  229  (which  was  the  view  of 
Judge  Oakley,  no  opinion  being  given  by  his  associate) ;  People  v. 
Rectory  19  Wend.  669;  People  v.  Davia^  21  Wend.  309;  in  New 
Hampshire,  Titus  v.  Aah^  4  Foster,  819;  in  Pennsylvania,  Bogle's 
Exrs.  V.  Kreitzer^  46  Pa.  St  465;  Lyman  v.  Philadelphia^  56  Pa. 
St.  488;  in  Maryland,  Knight -v.  Houses  29  Md.  194;  in  California, 
Stevens  v.  Irwin^  12  Cal.  806;  People  v.  Tyler ^  85  Cal.  558;  in 
Illinois,  JSason  v.  Chapman^  21  111.  88;  in  Wisconsin,  Wilson  v. 
Statey  8  Wis.  798;  in  Georgia,  Stokes  v.  State^  18  Ga.  17;  Taylor  v. 
Smithy  16  Ga.  7;  in  Tennessee,  Ford  v.  Fordy  7  Hrnnph.  92;  in 
Alabama,  MeCutchen  v.  McCutcheny  9  Port.  650;^  in  Kentucky, 
Mobtey  v.  Hamity  1  A.  K.  Marsh.  590;  also  in  Judge  McLean's  Cir- 
cuit, in  V.  S.  V.  Van  Sickhy  2  McLean,  219.  So  State  v.  Marksy  16 
Utah,  204. 

Mr.  Greenleaf  himself  intimates  that  it  might  be  a  proper  inquiry 
on  cross-examination.  We  think  the  inquiry  proper,  when  properly 
confined  and  guarded,  and  not  left  to  depend  on  any  basis  but  the 
reputation  for  truth  and  veracity.  And  we  also  think  that  the  cross- 
examination  on  impeaching  or  sustaining  testimony  should  be  allowed 
to  be  full  and  searching.' 


Bell  v.  Einner,  16  Ohio  St.  46  (1864).  [On  exceptions.]  Dat,  J. 
The  deposition  of  Margaret  Hunter  was  given  in  evidence  without 
objection.  Her  competency  as  a  witness  was  not  questioned.  No  at- 
tempt was  made  to  prove  that  she  was  of  unsound  mind.  The  question 
presented  by  the  record  is,  whether  the  credibility  of  a  competent  wit- 

1  So  Crawford  v.  State,  112  Ala.  1. 

s  But  contrti,  SUte  v.  Miles,  15  Wash.  684  (1896).  The  Maasaclmaetts  practice  is 
substantially  like  that  of  Maine.  Wetherbee  v.  Norris,  103  Mass.  568  ;  Qainsigamond 
Bank  v.  Hobbs,  11  Gray,  250.  For  a  reference  to  the  practice  of  different  States,  aee 
Chasers  note  to  Steph.  Dig.  Er.  art.  183.  Compare  State  v.  Murphy,  48  So.  Ca.  1. 
—  Ed. 
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ness  may  be  impeached  by  general  evidence  that  the  witness  is  not 
possessed  of  ordinary  intelligence  or  powers  of  mind. 

It  would  not  only  be  novel  In  practice,  bat  would  be  entirelj*  im- 
practicable, to  permit  the  parties,  on  the  trial  of  a  case,  to  go  into  gene- 
ral proof  as  to  the  strength  of  the  mental  capacity  of  the  several 
witnesses.  It  might  lead  to  as  many  collateral  issues  as  there  are  wit- 
nesses, and  thus  divert  the  minds  of  the  triers  from  the  substantial 
issues  of  the  case.  Litigation  would  become  more  uncertain  and  inter- 
minable than  ever.  Moreover,  if  It  be  conceded  that  the  credibilitv  of 
a  witness  is  to  be  graded  in  proportion  to  his  strength  of  intellect,  the 
tribunal  before  which  he  testifies  can  better  estimate  his  capacity,  and 
the  weight  to  which  his  testimony  is  entitled,  by  his  manner,  and  by 
his  statements  on  cross-examination,  than  can  ordinarily  be  done  by 
the  testimon}'  and  conflicting  opinions  of  other  witnesses,  as  to  the  ex- 
tent of  his  mental  powers,  or  the  degree  of  his  intelligence. 

But  neither  the  veracit}'  nor  credit  of  a  witness  is  necessarily  im- 
peached by  proving  that  he  is  possessed  of  a  weak  intellect.  Although 
such  a  witness  may  be  easily  imposed  upon  by  a  crafty  party,  or  his 
observation  may  be  less  accurate  and  his  memory  less  reliable  than 
that  of  a  person  of  strong  powers  of  mind,  he  ma}*  still  be  credible ; 
and  the  degree  of  credit  to  which  he  is  entitled  in  the  testimony  given, 
cannot  be,  practical i}*,  better  ascertained  than  by  the  usual  tests, 
without  resort  to  other  proof  of  his  capacity. 

The  admission  of  this  kind  of  evidence  is  not  warranted  by  the  gen- 
eral rule  in  relation  to  impeaching  the  credibility  of  witnesses.  In  the 
case  of  Bucklin  v.  The  State^  20  Ohio,  22,  the  rule  is  quoted  from 
1  Fhillipp's  £v.  291,  as  follows:  ^^  The  party  against  whom  a  witness  is 
called  may  disprove  the  facts  proved  by  him,  or  ma}'  examine  other 
witnesses  as  to  his  general  character.  To  impeach  the  credit  of  a  wit- 
ness, you  can  only  examine  to  his  general  character,  and  not  to  parti- 
cular facts.  And  the  reason  given  is  that  every  man  is  supposed  to  be 
capable  of  supporting  his  general  character ;  but  is  not  supposed  capa- 
ble of  supporting  his  character  as  to  particular  facts."  In  1  GreenL 
Ev.,  s.  461,  the  same  statement  of  the  rule  is  made. 

Although  in  some  of  the  States  full  latitude  is  given  to  prove  the 
general  character  of  the  witness,  in  this  the  evidence  is  "restricted  to 
his  reputation  for  truth  and  veracity.*'  Craig  v.  The  State^  5  Ohio  St. 
605.  It  is  difficult  to  see  why  the  reasons  for  this  restriction  of  the 
rule  do  not  appl}'  to  exclude  the  evidence  given  in  this  case. 

In  the  case  of  Hoit  v.  MouUon^  1  Foster  N.  H.  586,  it  was  sought 
to  discredit  a  witness  by  proof  that  '^  he  was  a  common  drunkard,'*  but 
the  proof  was  rejected,  and  the  Court  say :  '^  In  attempting  to  impeach 
the  character  of  a  witness  for  veracity,  the  inquiries  must  be  confined 
solely  to  his  general  reputation  for  truth.  An}-  other  course  would  lead 
to  the  multiplication  of  numerous  collateral  issues,  which  parties  would 
not  be  prepared  to  meet,  and  could  not  be  required  to  meet  without 
notice,  and  litigation  would  be  almost  interminable." 
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In  7%ayer  t.  Boyle^  80  Maine,  475,  it  is  Baid  in  the  opinion:  *^  The 
evidence  offered  of  the  intemperate  tiabits  of  one  of  the  plaintiff's  wit- 
nesses was  properly  excluded.  Evidence  of  this  kind  has  never  been 
held  competent  here,  where  the  impeachment  of  the  character  of  a  wit- 
ness has  been  conflned  to  his  general  reputation  for  truth.*'  The  rule 
is  the  same  as  to  any  kind  of  immorality  that  ma}'  affect  the  credit  of  a 
witness.    2  Phil.  Ev.  950 ;  C.  &  H.  note  596. 

It  is  said  there  is  a  distinction  between  the  mode  of  attacking  the 
general  credit  of  a  witness  and  his  credit  in  the  particular  cause.  2 
Phil  Ev.  950,  note  ante.  Hence,  it  has  been  held  competent  to  prove 
that  the  witness,  at  the  time  of  the  transaction  about  which  he  testi* 
fies,  was  disabled  from  knowing  about  the  matters  of  which  he  has 
spoken,  —  as  that  he  was  drunk,  paralyzed,  deaf,  or  the  like.  TuUlex^ 
BuBBelly  2  Day,  201 ;  Fleming  v.  The  State^  5  Humph.  564 ;  Brindle 
v.  Mclhaxne,  10  Serg.  &  Rawle,  282 ;  McDovoell  v.  J^reetan,  25  6«. 
528 ;  2  Phil.  Ev.  950,  note  506. 

But  such  evidence  of  a  particular  fact  is  of  the  nature  of  contradic- 
tory testimony ;  and  it  may  well  be  doubted  whether,  under  the  rule 
settled  in  the  case  of  JSRng  v.  Wicks^  20  Ohio,  87,  the  witness  should 
not  be  first  inquired  of,  upon  cross-examination ,  as  to  the  existence  of 
the  disability  claimed  against  him.  The  reason  for  the  rule,  and  the 
benefits  to  be  derived  from  it,  are  of  equal  application  to  both  chissea 
of  cases. 

In  the  case  of  Rivara  v.  Ohio,  3  K  D.  Smith,  N.  T.  Com.  PL  264, 
it  was  held  that  the  imbccilit}'  of  a  witness  might  be  given  in  evidence 
to  affect  his  credibilit}*,  and  that  a  former  imbecility  might  be  shown, 
for  the  reason  that  it  maybe  presumed  to  continue,  ^'  and  might  justly 
detract  from,  if  it  did  not  altogether  destroy,  the  weight  to  be  given  to 
tlie  evidence  of  the  witness." 

But,  in  the  case  of  Eoans  v.  Hettichy  7  Wheat  434,  it  was  held  in- 
competent to  prove,  for  tlie  purpose  of  attacking  the  ^^credibility  of  a 
witness,  that  he  is  subject  to  fits  of  derangement,  if  he  is  sane  at  the 
time  of  giving  his  testimony.*' 

In  the  case  of  Carpenter  v.  Dame,  10  Ind.  131,  the  question  whether 
the  weakness  of  the  mental  faculties  of  the  witness  might  be  shown  to 
affect  his  credibility,  was  made.  The  Court  did  not  deem  it  necessary 
to  decide  the  question,  but  say,  however,  that  the  admissibility  of  the 
testimony  would  seem  to  be  inferable  from  the  statute  of  that  State, 
which  enacts  that  ^^  any  fact  which  might  heretofore  be  shown  to  ren- 
der a  witness  incompetent,  may  be  hereafter  shown  to  affect  his 
credibility." 

This  is  much  broader  than  the  statute  of  this  State,  which  renders 
parties  and  convicts  competent  witnesses,  but  provides  that  the  fact  in 
either  case  may  be  shown  to  affect  their  credibility.  S.  Sb  C.  Stat  1035^ 
sec.  310. 

But  the  question  in  this  case  is,  not  whether  it  was  competent  to 
prove  that  the  witness  was  nan  compos  mentiSy  or  any  fact  ttiat  would 
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*^  render  a  witness  incompetent/'  bnt  to  prove  that  she  was  ''  hardly  sa 
intelligent  as  ordinary  girls/'  thoagh  she  might  fully  understand  the 
obligations  of  an  oath,  and  the  matters  aboat  which  she  testified. 

To  admit  this  evidence  would  be  going  beyond  the  case  of  JRivara  v. 
Ohio^  before  cited,  where  the  rule  is,  at  least,  earned  to  the  utmost 
limit 

We  think  that  the  principles  which  in  tlds  JState  render  it  inconit 
petent  to  prove  the  turpitude  of  a  witness  in  any  respect,  to  impeach 
his  veracity  or  credit,  and  which  limit  the  proof  as  to  his  truth  and 
veracity,  to  his  reputation  in  that  respect,  forbid  the  admission  of  the 
proof  complained  of,  and  admitted  by  the  Court  below. 

This  view  coincides  with  the  onlj*  case  that  has  come  to  onr  noticei 
in  which  the  point  was  made  and  determined. 

In  the  case  of  Ooodwin  v.  Ooodwin,  20  Ga.  600,  upon  this  ques- 
tion, it  is  said  in  the  opinion:  *^  No  authority  has  been  produced  to 
Justify  it,  and  we  know  of  no  practice  to  sanction  the  introduction  of 
testimony  not  to  impeach  the  veracity,  but  the  memory  of  the  witness. 
It  would  be  attended  with  great  inconvenience,  and  hinder  and  delay 
the  progress  of  business,  by  turning  aside  to  form  these  collateral 
issues.  Once  open  the  door  to  this  sort  of  investigation,  and  it  would 
not  be  restricted  to  the  memory,  bnt  would  apply  to  any  real  or  sup« 
posed  deficiency  in  an}^  other  mental  faculty.  By  a  cross-examination 
of  the  witness  himself,  the  Jury,  whose  province  it  is^  wiU  be  enabled 
to  decide,  satisfactorily,  as  to  the  credtt^  or  weighty  rather,  to  be  at- 
tached to  the  testimony.'' 

It  follows  that  the  Court  of  Common  Fleas  erred  in  admitting  the  evi* 
dence  complained  of,  and  that  the  judgment  must  be  reversed,  and  the 
case  remanded  for  ftarther  proceedings.^ 


Thomas  o.  David,  7  C.  &  P.  850  (1836).  Assumpsit  against  the 
defendant,  as  the  maker  of  a  promissory  note. 

Plea  —  that  the  defendant  did  not  make  the  note.  • 

The  witnesses  op  both  sides  were  ordered  out  of  Conrt. 

A  witness  on  the  part  of  the  plaintiff,  who  was  his  female  servant, 
and  who  was  one  of  the  attesting  witnesses  to  the  defendant's  signature 
of  the  promissory  note,  was  asked,  on  cross-examination,  whether  she 
did  not  constantly  sleep  in  the  same  bed  with  her  master,  the  plaintiff; 
and  she  said  that  she  did  not  .  .  . 

[The  defendant  called  a  witness.] 

John  Boans,  I  must  fhrther  submit,  that  the  evidence  of  this  wit- 
ness is  not  admissible,  because  the  point  apon  which  he  is  called  to 
contradict  the  witness  for  the  plaintiff  is  collateral  to  the  issue. 

CoLEBiDOB,  J.  Is  it  not  material  to  the  issue,  whether  the  principal 
witness  who  comes  to  support  the  plaintiff's  case  is  his  kept  mistress? 

1  Compare  Adams  ▼.  Tkt  People^  68  N.  7.  6S1.  —  Ed* 
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If  the  question  had  been,  whether  the  witness  had  walked  the  streets  as 
a  common  prostitate,  I  think  that  that  would  have  been  oollateral  to 
the  issue,  and  that,  had  the  witness  denied  such  a  charge,  she  could  not 
have  been  contradicted ;  but  liere,  the  question  is,  whether  the  witness 
had  contracted  such  a  relation  with  tlie  plaintiff,  as  might  induce  her 
the  more  readily  to  conspire  with  him  to  support  a  foi^eiy,  just  in  the 
same  way  as  if  she  had  been  asked  if  she  was  the  sister  or  daughter  of 
the  plaintiff,  and  had  denied  that.  I  think  that  the  contradiction  is 
admissible. 

The  witness  was  examined,  and  stated  that  the  witness  in  question 
slept  constantly  with  her  master.  Verdict  for  the  defendant. 

John  Evans  and  Jamee  Evane^  for  the  plaintiff. 

Chilton^  and  E,  V.  WiUiamSy  for  the  defendant.^ 


Harris  v.  Tippett,  2  Camp.  637  (1811).  This  was  an  action  for 
not  accounting  for  a  promissory  note  given  to  the  defendant  to  be  dis- 
counted on  behalf  of  the  plaintiff. 

A  witness  for  the  defendant  was  asked  in  cross-examination,  whether 
he  had  not  attempted  to  dissuade  a  witness  examined  for  the  plaintiff, 
from  attending  the  trial    He  swore  positively  that  he  had  not 

JJauncey  then  proposed  to  call  back  the  other  to  contradict  him. 

Lawrence,  J.    That  cannot  be  done.    You  must  take  his  answer. 

Dauncey  contended,  that  for  the  purpose  of  discrediting  t^e  witnesSy 
it  was  competent  to  show,  that  he  had  sworn  falsely  in  this  instance, 
and  actually  had  attempted  to  dissuade  the  other  from  attending  the 
trial. 

Lawrence,  J.  Had  this  been  a  matter  in  issue,  I  would  have 
allowed  you  to  call  witnesses  to  contradict  what  the  last  witness  has 
sworn,  but  it  is  entirely  collateral,  and  you  must  take  his  answer.  I 
will  permit  questions  to  be  put  to  a  witness  as  to  any  improper  con- 
duct of  which  he  may  have  been  guilt}',  for  the  purpose  of  trying  his 
credit;  but  when  these  questions  are  irreleraut  to  the  issue  on  the 
record,  you  cannot  call  other  witnesses  to  contradict  the  answers  he 
gives.  No  witness  can  be  prepared  to  support  his  character  as  to 
particular  facts,  and  such  collateral  inquiries  would  lead  to  endless 
confusion.* 

Dauncey  and  Ludlow^  for  the  plaintiff.  Jervie  and  Abbott,  for  the 
defendant 

Lawrence,  J.,  laid  down  the  same  rule  several  times  during  the  cir- 
cuit ;  and  it  seems  particularly  illustrated  by  the  following  case,  which 
occurred  at  Monmouth.    One  Yewin  was  indicted  for  stealing  wheat 

I  And  80  SUte  v.  McFarlain,  41  La.  Ann.  686  ;  People  v.  Parker,  187  N.  Y.  635  ; 
State  V,  Wiggin,  60  La.  Ann.  880 ;  State  v.  Intox.  LiqnorB,  26  Me.  804;  Oeo.  R.  Oa 
V.  Lybrend,  99  Geo.  421,  488 ;  Wadley  v.  Com.,  86  S.  £.  Rep.  452  (Va.  1900).  Com- 
pare M' Knight  v.  U.  S.,  97  Fed.  Rep.  208,  212;  State  v,  Haynea,  7  No.  Dak.  70.  ^Eik 

>  And  80  Crawford  v.  State,  112  Ala.  1.  —  £a 
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The  priocipal  witness  against  him  was  a  boy  of  the  name  of  Thomas, 
his  apprentice.  Lawbence,  J.,  allowed  the  prisoner's  counsel  to 
ask  Thomas,  in  cross-examination,  whether  he  had  not  been  charged 
with  robbing  his  master,  and  whether  he  had  not  afterwards  said, 
he  would  be  revenged  of  him,  and  would  soon  fix  him  in  Monmouth 
jail?  He  denied  both.  The  prisoner's  counsel  then  proposed  to 
prove,  that  he  had  been  charged  with  robbing  his  master,  and  had 
spoken  the  words  imputed  to  him.  Lawrence,  J.,  ruled,  that  his 
answer  must  be  taken  as  to  the  former;  but  that  as  the  words  were 
material  to  the  guilt  or  innocence  of  the  prisoner,  evidence  might 
be  adduced  that  they  were  spoken  by  the  witness. 


Stokes  v.  The  People,  68  N.  Y.  p.  175  (1873).  Geover,  J.  .  .  . 
Jennie  Turner  was  introduced  as  a  witness  by,  and  gave  material 
testimony  for  the  accused.  With  a  view  to  impair  the  credibility  of 
her  testimony,  she  was  asked  by  the  prosecution,  upon  cross- 
examination,  whether  she  had  not  left  Mrs.  Morse,  by  whom  she  had 
been  employed,  without  her  knowledge  or  consent,  and  whether  she 
did  not  take  things  not  belonging  to  her  when  she  left.  The  prose- 
cution was  permitted  to  prove  by  Mrs.  Morse  that  her  testimony  in 
answer  to  these  questions  was  untrue,  to  which  the  counsel  of  the 
accused  excepted.  This  was  error.  Upon  cross-examination  the 
prosecution  had  the  right,  for  the  purpose  of  impairing  the  credit  of 
the  witnesses, to  ask  questions  as  to  those  collateral  matters,  but  hav- 
ing asked  and  obtained  answers,  must  abide  by  the  answers  given; 
other  witnesses  could  not  be  called  to  prove  such  answers  untrue. 
Lawrence  v.  Barker^  5  Wend.  301;  Howard  v.  City  Fire  Ins,  Co.^ 
4  Den.  502.  It  cannot  be  said  that  the  accused  sustained  no  injury 
from  this.  The  direct  tendency  of  the  incompetent  testimony  was  to 
impair  the  credit  given  to  the  testimony  of  his  witness.^ 

1  In  Bakeman  v.  Bose,  18  Wend.  145,  148,  the  coart  (Walworth,  Chancellor)  said  : 
"  It  is  perfectly  well  settled,  both  in  this  State  and  in  England,  that  the  general  char^fr  I 
acter  of  the  witness  alone  can  be  inquired  into  for  the  purpose  of  impeaching  his  ]  i 
credibility :  that  is,  what  is  his  general  character  for  truth  and  veracity ;  or  whether 
his  general  moral  character  is  such  that  he  is  not  entitled  to  credit.  But  you  cannot 
prove  that  he  has  been  guilty  of  any  particular  crime,  or  species  of  crimes,  or  immorali- 
ties, or  that  he  has  the  reputation  of  being  guilty  of  any  particular  class  of  crimes. 
You  cannot  therefore  inquire  whether  the  witness  has  the  general  reputation  of  being  a 
thief,  prostitute,  murderer,  foiger,  adulterer,  gambler,  swindler,  or  the  like ;  although 
each  and  every  of  such  offences,  to  a  greater  or  less  degree,  impair  the  moral  character 
of  tlie  witness,  and  tend  to  impeach  his  or  her  veracity.  And  if  a  party  is  not  per- 
mittetl  to  impeach  the  witness  by  proving  that  he  has  the  general  character  of  a  thief 
or  A  swindler,  there  can  be  no  good  reason  why  he  should  be  permitted  to  impeach  the 
witness  by  showing  a  general  reputation  of  being  unchaste.  Indeed,  it  would  be  much 
safer  for  a  female  witness  to  permit  the  adverse  party  to  prove  the  foci  that  she  was  a 
common  prostitute,  than  to  attempt  to  impeach  her  credit  by  showing  it  by  geriercU 
repiUation :  as  there  would  be  some  chance  of  refuting  the  charge,  if  it  was  false,  in  the 
one  case,  when  there  would  not  be  any  in  the  other."  —  £d. 
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Hatha  WAT  v.  Cbockeb,  7  Met.  262  (1843).  Id  an  action  of  assamp- 
Bitj  it  was  material  for  the  plaintififs  to  prove  that  Charles  Richmond, 
Jr.,  waa  a  partner  in  a  certain  firm.  On  defendant's  exceptions,  after 
a  verdict  for  the  plaintiffs,  the  court  (Shaw,  C.  J.),  in  overmling 
them,  said :  '^The  next  exception  was  to  the  admission  of  Oakes  Ames, 
to  contradict  a  statement  made  by  Charles  Richmond,  Sen.,  a  witness 
called  by  the  defendant.  Said  Richmond  testified  that  Charles  Rich- 
mond, Jr.,  was  not  a  partner.  He  was  asked,  on  cross-examination, 
whether  he  had  not,  on  a  former  occasion,  told  Oakes  Ames  that  said 
Richmond,  Jr.,  was  a  partner  in  the  iron  foundry.  To  this  question 
Richmond,  Jr.,  objected,  as  incompetent  to  prove  him  to  be  a  partner. 
It  was  then  stated  by  the  plaintiffs*  counsel,  that  the  question  was 
asked  for  the  purpose  of  contradicting  the  witness.  For  that  pur- 
pose it  was  permitted  to  be  asked,  and  the  witness  replied  that  he  had 
no  recollection  of  it,  but  thought  it  very  likely  he  had  so  stated  to 
Ames,  and  gave  his  reasons  therefor;  and  added  that  said  Richmond, 
Jr. ,  never  was  a  partner. 

'^Now  we  are  of  opinion  that  the  question  was  a  proper  one,  for 
reasons  wholly  independent  of  the  one  assigned  by  the  plaintiffs' 
counsel ;  namely,  that  of  a  purpose  to  produce  testimony  to  contradict 
him.  The  question,  whether  Richmond,  Jr.,  was  a  partner,  was  not 
only  a  question  within  the  issue;  it  was  the  very  question  in  issue. 
It  was  proper,  therefore,  to  ask  the  witness  if  he  had  not  stated 
otherwise  at  some  former  time;  because,  if  he, had,  it  tended  to  di- 
minish the  credit  due  to  his  present  testimony,  by  showing  a  want  of 
integrity  and  veracity,  or  a  defect  of  memory'.  This  question  was 
proper  in  itself,  whether  the  party  expected  to  call  evidence  to  con- 
tradict him  or  not 

''But  the  objection  most  relied  on,  we  believe,  will  appear  from  the 
next  clause  in  the  bill  of  exceptions,  which  is  thus  stated :  '  After- 
wards, the  plaintiff  called  said  Oakes  Ames,  and  inquired  of  him 
what,  if  any  thing,  C.  Richmond,  Sen.,  had  told  him  respecting  C. 
Richmond,  Jr.  being  a  partner  in  the  Taunton  Iron  Foundry.  The 
defendant  objected  to  this  question,  on  the  ground  that  Richmond, 
the  witness,  had  expressly  admitted  the  fact,  and  therefore  that  the 
testimony  would  not  contradict  him.'  But  the  objection  was  over- 
ruled, the  testimony  admitted  and  the  conversation  alluded  to  was 
given  in  evidence.     And  this  is  the  ground  of  the  exception. 

''From  the  manner  in  which  the  poiut  is  stated,  we  were  at  first  a 
little  misled  as  to  the  real  question;  but  on  more  consideration,  we 
are  of  opinion  that  the  decision  was  right  in  receiving  Ames's  testi- 
mony. It  is  a  well  settled  rule  of  evidence,  that  when  a  witness  tes- 
tifies to  a  material  fact,  within  the  issue,  the  adverse  party  may  give 
evidence  that  the  witness  has,  at  some  other  time,  or  at  various  times, 
made  a  different  statement  of  the  fact.  It  tends  to  show  that  his 
present  testimony  is  erroneous  or  false,  as  to  such  material  fact. 
And  s.ich  contradictory  statement  may  be  proved  by  the  witness  him- 


"1 
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self,  OD  cross-examination,  or  by  other  witnesses,  or  by  both.  The 
fact  that  he  has  formerly  stated  what  he  now  denies,  or  the  reverse, 
becomes  itself  a  fact  which  may  be  proved  by  any  competent  evi* 
dence.  The  difference  between  the  cases  where  other  evidence  may 
be  called  to  contradict  a  witness,  and  where  it  cannot,  is  this:  If 
the  fact  to  which  the  contradiction  applies  is  a  material  fact,  within 
the  issae,  he  may  be  contradicted  by  any  evidence  of  other  statement; 
but  when  it  is  not  material,  and  not  within  the  issue,  contradicting 
evidence  cannot  be  introduced.  For,  in  cross-examination,  an  adverse 
party  is  usually  allowed  great  latitude  of  inquiry,  limited  only  by  the 
sound  discretion  of  the  court,  with  a  view  to  test  the  memory,  the 
purity  of  principle,  the  skill,  accuracy,  and  judgment  of  the  witness; 
the  consistency  of  his  answei*s  with  each  other,  and  with  his  present 
testimony;  his  life  and  habits,  his  feelings  towards  the  parties  respec- 
tively, and  the  like;  to  enable  the  jury  to  judge  of  the  degree  of  confi- 
dence they  may  safely  place  in  his  testimony.  The  rule  is,  that 
when  the  question  is  of  this  description,  relative  to  a  fact  collateral 
to  the  issue,  and  not  material  to  it,  the  answer  of  the  witness  must  be 
taken  as  it  is,  and  other  evidence  cannot  be  offered  to  contradict  him. 
And  the  reason  of  this  rule  is  obvious:  The  cross-examination,  to 
the  extent  mentioned,  is  allowed  only  for  the  purpose  of  exhibiting 
the  witness  in  his  true  light  to  the  jury;  and  when  that  is  done,  the 
whole  purpose  of  cross-examination  to  matters  out  of  the  issue  is 
accomplished.  Besides,  if  a  different  rule  were  adopted,  if  the  rule 
stated  were  not  strictly  adhered  to,  the  trial  of  a  cause  would  branch 
out  into  collateral  issues  without  limit  A  witness,  therefore,  can- 
not be  called  to  contradict  what  another  witness  has  thus  testified 
on  cross-examination  relative  to  a  fact  not  material  to  the  issue. 
1  Stark.  Ev.  134,  145. 

*^  Tried  by  these  rules,  we  think  the  question  was  proper.  The  fact 
to  which  the  witness,  Richmond,  sen.  had  testified,  whether  Richmond, 
Jr.,  was  a  partner,  was  the  fact  in  issue.  The  plaintiff  was  then  at 
liberty  to  contradict  it — that  is,  to  prove  that  the  witness  had  made 
a  different  statement — by  any  competent  evidence;  by  the  witness 
himself  on  cross-examination,  or  other  witnesses.  Had  the  fact  been 
one  not  material  to  the  issue,  which  had  been  stated  by  the  witness 
on  cross-examination,  and  to  which  he  had  been  interrogated  with 
a  view  to  such  contradiction,  the  objection  would  have  been  well 
founded.  Commonwealth y»  Buzzell^  16  Pick.  154;  Tuckers.  Welsh^ 
17  Mass.  160;  Commonwealth  v.  Socket^  22  Pick.  394;  Brockett  v. 
JBartholom^Wy  6  Met  399;  Greenl.  on  Ev.  §§  446-449.  Nor  is  it 
any  objection  to  this  question  to  Ames,  that  the  witness  admitted,  on 
his  cross-examination,  that  he  had  made  a  statement  to  Ames  differ- 
ent from  his  testimony  now  given.  The  fact  is,  he  did  not  admit  it, 
but  said  he  did  not  recollect  it  But  he  went  on  to  add,  that  he 
might  have  so  stated,  and  gave  some  reasons  for  it,  which  are  not 
stated.     Even  if  he  had  admitted  the  particular  fact  to  Ames,  he  may 
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have  admitted  it  witli  bucIi  qaalifications  and  excases  as  to  weaken 
the  force  and  effect  of  the  conflicting  statement.  But  the  true  reason 
is  the  one  already  alluded  to ;  that  this  was  not  merely  to  contradict 
what  Richmond  had  testified  on  cross-examination,  and  because  he  had 
so  testified ;  but  to  contradict  what  he  had  stated  in  his  direct  exam- 
ination on  the  material  fact  in  issue;  and  this  the  plaintiffs  might  do, 
by  any  competent  evidence,  and  without  having  first  put  the  question 
to  the  witness  himself."  ^ 

1  In  Attorney-General  «.  Hitchcock,  1  £z.  91  (1847),  an  information  against  a 
maltster  for  using  a  dstem  without  complying  with  the  requirements  of  a  certain  stat- 
ute, a  witness  for  the  government,  having  testified  to  the  defendant's  using  the  cistern, 
was  asked  on  cross-examination  by  the  defendant  whether  he  had  not  said  that  the  officers 
of  the  Crown  had  offered  him  £20  to  say  that  the  cistern  was  used  by  the  defendant. 
He  denied  it ;  and  the  defendant  proposed  to  ask  another  witness  whether  the  first 
witness  had  not  said  this.  On  objection,  the  question  was  ruled  out,  and  this  ruling 
was  sustained  by  the  court.  Bolfe,  B.,  in  the  course  of  his  opinion,  said :  **  The  laws  of 
evidence  on  this  subject,  as  to  what  ought  and  what  ought  not  to  be  received,  must  be 
considered  as  founded  on  a  sort  of  comparative  consideration  of  the  time  to  be  occupied 
in  examinations  of  this  nature,  and  the  time  which  it  is  practicable  to  bestow  upon 
them.  If  we  lived  for  a  thousand  years  instead  of  about  sixty  or  seventy,  and  every 
ease  were  of  sufficient  importance,  it  might  be  possible,  and  perhaps  proper,  to  throw  a 
light  on  matters  in  which  every  possible  question  might  be  suggested,  for  the  purpose 
of  seeing  by  such  means  whether  the  whole  was  unfounded,  or  what  portion  of  it  was 
not,  and  to  raise  every  possible  inquiry  as  to  the  truth  of  the  statements  made." 

It  should  be  remembered  that  the  offer  of  a  bribe  by  a  party  to  the  litigation  is 
very  material  evidence  against  hkn,  operating  as  an  admission  from  conduct.  See 
Moriarty  v,  London,  etc.  Ry.  Co.,  L.  R.  5  Q.  B.  814 ;  8.  c.  wpra^  114 ;  Egan  o.  Bowker, 
6  Allen,  449  ;  Geo.  R.  Co.  v.  Lybrend,  99  Geo.  421,  488-489. 

In  Reg.  V.  Brown,  21  Up.  Can.  Q.  B.  880,  884  (1861),  the  court  (Robinson,  C.  J.) 
said  :  '*  They  [questions  of  evidence]  sometimes  arise  when  a  counsel  in  cross-examina- 
tion of  a  witness  uses  a  license,  which  the  practice  allows  him,  of  asking  a  variety  of 
questions  having  no  apparent  connection  with  the  matter  to  be  tried,  in  the  hope  of 
involving  the  witness  in  some  contradiction.  He  is  not  in  such  cases  obliged  to  explain 
the  object  of  his  questions,  because  that  might  often  defeat  his  object,  but  he  must  be 
content  to  take  the  answers  which  the  witness  gives  to  any  question  that  is  irrelevant, 
and  is  not  allowed  to  call  witnesses  to  disprove  the  statements  he  makes  in  reply,  be- 
cause that  would  lead  to  the  trial  of  innumerable  issues  irrelevant  to  the  case,  and 
would  distract  the  attention  of  the  jury  ;  and  besides,  which  is  even  a  better  reason,  it 
would  be  unsafe,  and  would  be  unjust  towards  the  witness,  to  infer  from  any  contradic- 
tion that  might  be  given  by  another  witness  that  the  one  who  has  been  cross-examined 
has  sworn  fslsely,  and  is  unworthy  of  belief,  since  he  could  not  have  contemplated 
that  he  would  be  questioned  upon  points  unconnected  with  the  facts  to  be  tried,  and 
could  therefore  not  be  expected  to  be  able,  on  the  sudden,  to  support  his  testimony  by 
the  evidence  of  other  persons,  though  it  might  be  perfectly  true  in  itself  notwithstand- 
ing the  contradiction." 

**  The  rule  is  well  settled,  that  if  a  witness  is  cross-examined  to  a  fact  purely  col- 
lateral and  irrelevant  to  the  issue,  and  answers  it  without  objection,  he  cannot  be 
contradicted.  .  .  .  The  test  of  whether  a  fact  inquired  of  in  cross-examination  is  col- 
lateral i»  this,  would  the  cross-examining  party  be  entitled  to  prove  it  as  part  of  his 
case,  tending  to  establish  his  plea ?"  — Per  Sharswood,  J,  in  Hildehum  r.  Curran, 
65  Pa.  St.  63.  But  a  witness  may  be  contradicted  as  to  bias.  Hayes  c.  Smith,  56 
N.  £.  Rep.  879.    Compare  R.  v.  Burke,  8  Cox,  a  C.  44 ;  Ealer  su  Boflders'  Co.,  120 
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DAT  V.  StickneT)  14  Allen,  255  (1867).     [Action  of  contract  upon 
a  bond.] 

J.  S.  Abbotty  for  the  def endantal    H*  W*  Faine  and  S.  D.  Smithy 
for  the  plaintiff. 

WttLSy  J.  The  witness  Parks  had  procured  this  bond  from  Fawcett 
and  others  in  Massachusetts  to  indemnify  Day  in  becoming  surety,  in 
Maine,  upon  the  probate  bond  of  Parks,  as  guardian  there  of  certain 
minors.  At  the  trial  Parks  was  an  important  witness  for  the  plaintiff; 
the  execution  of  the  bond  in  suit  being  proved  mainly  by  his  testimony. 
To  show  that  he  was  not  a  fair  witness,  but  was  hostile  to  the  defend- 
ants, or  under  a  strong  bias  of  feeling  or  purpose  adverse  to  them, 
which  ought  to  affect  the  degree  of  credit  to  be  given  to  his  testimony, 
he  was  asked,  in  cross-examination,  whether  he  had  told  '^Rice  or 
any  one,  in  words  or  in  substance,  that  he  meant  to  get  the  money  on 
this  bond  of  old  Fawcett,  so  as  to  get  back  the  rent  he  had  paid  him 
for  the  Marlboro  House."  This  he  denied.  The  defendants  offered 
testimony  to  contradict  him  in  this  particular,  and  impeach  his  credit. 
This  testimony  was  excluded,.on  the  ground  that  it  related  to  a  collat- 
eral matter.  But  the  court,  upon  consideration,  are  of  opinion  that 
the  testimony  was  competent  and  should  have  been  admitted.  The 
credit  of  a  witness,  upon  whose  testimony  in  part  the  issue  is  to  be 
determined,  is  not  merely  collateral,  and  cannot  be  immaterial.  The 
weight  of  his  testimony  with  the  Jury  may  depend  entirely  upon  their 
supposition  that  he  is  under  no  influence  to  prevaricate.  If  he  is  preju- 
diced for  or  against  one  of  the  parties  to  the  suit,  or  has  a  strong  pur- 
pose or  feeling  of  interest  in  relation  to  the  matter  in  controversy,  it  is 
a  circumstance  which  may  materially  affect  his  testimony ;  and  his  state 
of  mind  and  feeling  ought  to  be  known  to  the  jury.  His  prejudices 
can  be  known  only  by  his  expressions  of  them ;  and  therefore  such 
declarations  are  the  l^itimate  evidence  of  their  existence.  They  may 
be  proved  in  any  mode  as  a  direct  impeachment,  under  the  rule  as  held 
in  this  Commonwealth ;  or  if  denied  by  the  witness  himself,  may  be 
proved  by  other  testimony  as  a  contradiction  in  a  material  point ;  which 
is  one  mode  of  impeaching  the  credit  of  a  witness.  1  Greenl.  £v. 
s.  450 ;  2  Taylor  Ev.  ss.  1296-1298 ;  Ferkins  v.  Adams,  5  Met.  44 ; 
Harrington  v.  Lincoln^  2  Gray,  133 ;  Collins  v.  Stephenson^  8  Gro}-, 
488 ;  (/Neil  v.  Lowelly  6  Allen,  110 ;  Tyler  v.  Fomeroy,  8  Allen,  480 ; 
Atwood  V.  Welton,  7  Conn.  66-70 ;  Folsom  v.  Browne  5  Fost  (N.  H.)' 
114. 


Hasa.  888 ;  Ck)m.  r.  Goodnow,  154  Mass.  487  ;  People  v.  Marphy,  186  N.  Y.  450,  455; 
Chic  B.  Co.  V.  Alien,  169  111.  287;  SUte  v.  Bradnack,  69  Coun.  212,  217;  Crawford 
t;.  State,  112  Ala.  1 ;  State  r.  Dayidson,  9  So.  Dak.  564 ;  State  v.  McKinstry,  100 
Iowa,  82;  Willard  9.  Sallivan,  45  Atl.  Bep.  400  (K.  H.  1899);  Phillips  v.  Marble- 
head,  148  Mass.  826,  828  ;  Perry  v,  Baird,  117  Mass.  155,  165.  Compare  East  Tenn. 
R.  Co.  V.  Daniel,  91  Geo.  68.  —  £o. 

79 


1250  DAY  V.  STICKNET.  [CHAP.   V. 

The  declarations  of  the  witness  Parks  that  were  songht  to  be  proved, 
related  to  the  bond  which  was  the  subject  of  his  testimony,  and  to  one 
of  the  defendants  in  the  suit.  If  he  made  declarations  such  as  are 
indicated  by  the  inquiry,  his  testimony  would  not  be  entitled  to  the 
fullest  confidence.  The  court  see  no  ground  to  question  any  of  the 
other  rulings  and  instructions  to  the  jury  at  the  trial ;  but  as  tiie  testi- 
mony offered  to  contradict  and  Impeach  Parks  was  improperly  ex< 
eluded,  the  exceptions  must  be  sustained  as  to  that  point,  and  a 

New  trial  fjfranted. 

This  case  was  re-argued  in  November,  1867,  upon  the  admissibility 
of  the  evidence  to  contradict  Parks.  .  .  • 

Wells,  J.  Having  again  heard  the  parties,  upon  the  suggestion  of 
the  plaintiffs  counsel  that  the  question  above  determined  had  not  been 
fully  presented  at  the  argument,  in  consequence  of  their  mistake  in 
supposing  the  point  to  be  waived,  we  see  no  reason  to  recall  or  in  any 
respect  to  modify  the  opinion  already  given. 

The  argument  now  addressed  to  us,  as  we  understand  its  force,  seems 
to  be  this :  That  the  defendants  in  their  exception  are  to  be  confined  to 
the  purposes  for  which  the  testimony  was  offered,  as  stated  by  them  at 
the  trial,  namelj*,  to  impeach  and  contradict  Parks ;  that  in  oitier  to 
contradict,  the  inquiry  was  not  in  proper  form  ;  and  in  order  to  impeach 
him,  the  substance  of  the  proposed  proof  was  inapplicable;  that 
is,  that  proof  of  personal  bias,  or  of  a  state  of  feeling  or  purpose  ad- 
verse to  the  defendants,  was  not  of  the  nature  of  evidence  to  impeach 
a  witness.  The  plaintiff  contends  that  when  it  is  proposed  to  contra- 
dict a  witness  by  proving  declarations  made  by  him  out  of  court,  the 
inquiry  should  embodj'the  exact  statement  which  the  witness  to  be  con- 
tradicted has  denied  that  he  made ;  and  that  the  party  should  be  re- 
stricted to  that  limit 

If  the  proposed  proof  were  competent  only  for  the  purpose  of  con- 
tradiction, and  the  contradiction  could  arise  only  from  a  previous  denial 
hy  the  witness  that  he  had  made  such  a  declaration,  it  might  be  well  so 
to  limit  the  inquiry.  But  otherwise  the  position  can  have  no  foundation, 
except  upon  the  rule  requiring  that,  in  order  to  contradict  a  witness  in 
this  mode,  his  attention  must  first  be  called  to  the  precise  matter  that  is 
to  be  proved  against  him ;  a  rule  which,  as  before  suggested,  does  not 
prevail  in  this  Commonwealth.  Under  our  practice  a  declaration,  made 
out  of  court,  contrary  to  or  inconsistent  with  the  testimony  of  a  witness, 
in  any  material  matter,  ma}*  lie  proved  b}-  other  testimony,  either  with 
or  without  a  previous  inquiry  to  the  witness  thus  contradicted.  Tucker 
v.  Welshy  1 7  Mass.  1 60 ;  Commonwealth  v.  Rmokins^  8  Gray,  463  ;  Bar- 
rington  v.  Zincoln^  2  Gray,  183.  It  must  follow,  therefore,  that  the 
inquiry  to  the  contradicting  witness  need  not  be  restricted  to  any  such 
prescribed  form,  but  may  be  in  any  form  proper  to  elicit  the  facts  or 
statement  sought  to  be  proved.  Gould  v.  TTie  Norfolk  Lead  Co,^  9 
Cash.  838-847. '   This  is  especially  true  when  the  contradicting  testi- 
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mony  is  also  admissible  as  affirmatiye  proof,  either  to  impeach  the  wit- 
ness or  for  any  other  legitimate  purpose. 

In  the  present  case,  the  testimony  sought  would  have  been  admissi- 
ble as  such  affirmative  proof;  and  we  are  satisfied  that  it  was  properly 
offered  as  evidence  tending  to  impeach  Parks.^  « 


Tucker  v,  Welsh,  17  Mass.  160  (1821).  Assumpsit  upon  an  order 
drawn  bj'  Silas  Penniman,  in  favor  of  the  plaintiff,  upon  the  defendant, 
on  the  dlst  of  December,  1814,  and  accepted  b}'  him  the  next  da\', 
requesting  him  to  pay  to  the  plaintiff,  or  his  order,  whatever  amount 
he  might  receive  of  John  Hancock,  Edward  Harris,  and  James  Allen, 
underwriters  on  a  policy  of  insurance  on  the  ship  Alpha,  which  policy 
was  placed  in  the  hands  of  the  defendant  by  Penniman  for  collection. 

At  the  trial  of  the  cause,  which  was  had  at  the  sittings  here  after  the 
last  March  term,  before  the  Chief  Justice,  it  was  proved  or  admitted 
that,  before  the  commencement  of  the  action,  the  defendant  had  received 
from  the  said  underwriters  the  sum  for  which,  with  the  interest,  the  ver- 
dict was  returned,  deducting  the  expenses,  etc.  .  .  . 

[The  defence  (in  part)  was  an  assignment  for  value  to  another  party 
before  drawing  the  order.] 

Silas  Penniman  testified  in  his  deposition,  that  the  plaintiff  knew 

1  In  Titus  V,  Ash,  24  N.  H.  319,  332,  the  court  (Perley,  J.)  said :  "  When  it  is  pro- 
posed to  prove  a  fact  which  shows  the  witness  to  stand  in  a  relation  to  the  parties  that 
ought  to  detract  from  his  credit,  it  would  seem  that  in  England  the  witness  must  first 
he  inquired  of  as  to  the  fact,  as  in  the  case  where  declarations  of  the  witness  are  offered 
to  be  proved  to  contradict  his  testimony.  The  Queen's  Case,  2  Bro.  &  Bing.  284.  But  . 
in  Vermont,  where  the  practice  requires  the  inquiry  to  be  made  of  the  witness,  if  he  is 
to  be  contradicted  by  proof  of  his  declaratious,  it  is  not  necessary  that  the  witness  should 
be  first  questioned  on  the  subject,  when  evidence  is  to  be  given  of  a  dispute  which  ho 
has  had  with  one  of  the  parties.     Downer  v.  Dana,  19  Vt.  338. 

"In  this  State,  where  it  is  proposed  to  give  declarations  of  the  witness  in  evidence' 
to  contradict  him,  there  is  no  rule  of  practice  which  requires  that  he  should  be  first  asked 
whether  he  made  such  declarations.  If  he  has  explanations  to  make,  he  can  be  called 
again.  The  question  is  frequently  put  to  the  witness  as  matter  of  policy,  in  order  that 
he  may  be  committed  by  a  statement  in  advance ;  and  has  perhaps  sometimes  been  sup- 
posed to  be  necessary.  We  are  satisfied,  however,  that  there  is  not  any  peremptory  rule 
that  requires  it  Our  practice  on  this  point  agrees  with  that  which  is  understood  to 
prevail  in  Massachusetts  and  in  Maine.  Tucker  v.  Welsh,  17  Mass.  160 ;  Ware  v.  Ware, 
8  Greenl.  Rep.  42." 

"  We  think  the  rale  of  law  laid  down  by  the  trial  judge  was  erroneous.  The  hostility 
of  a  witness  towards  a  party  against  whom  he  is  called  may  be  proved  by  any  competent 
evidence.  It  may  be  shown  by  cross-examination  of  the  witness,  or  witnesses  may  be 
called  who  can  swear  to  facts  showing  it.  There  can  be  no  reason  for  holding  that  the 
witness  must  first  be  examined  as  to  his  hostility,  and  that  then,  and  not  till  then,  wit- 
nesses may  be  called  to  contradict  him,  because  it  is  not  a  case  where  the  party  against 
whom  the  witness  is  called  is  seeking  to  discredit  him  by  contradicting  him.  He  is 
simply  seeking  to  discredit  him  by  showing  his  hostility  and  malice ;  and  as  that  may 
be  proved  by  any  competent  evidence,  we  see  no  reason  for  holding  that  he  must  first 
be  examined  as  to  his  hostility.  And  such  we  think  is  the  drift  of  the  decisions  in  this 
State  and  elsewhere."  — Earl,  C.  J.,  in  People  ».  Brooks,  131  N.  Y.  325  (1892). 

But  compare  Aneals  v.  The  People,  134  111.  401 ;  and  the  reasoning  in  McEnight  v. 
United  Stotes,  97  Fed.  Kep.  208,  212«  —  Ed. 
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of  the  assignment  to  Scammel  P.  both  before  and  after  the  order  was 
drawn. 

This  testimony  was  combated  by  the  testimony  of  Edward  Brooks, 
who  stated  that,  being  in  Baltimore  after  the  deposition  of  the  said  Silas 
had  been  gi^en,  under  a  commission  in  which  the  plaintiff  had  joined, 
he  went  with  the  plaintiff  to  call  on  Penniman ;  that  the  plaintiff  asked 
Penniman  whether  he  did  not  intend  the  monej'  due  on  the  policy  for 
him ;  that  he  answered  yes,  but  that  he  would  sign  nothing  until  he 
heard  from  his  brother ;  that  the  plaintiff  said  to  Penniman,  Why  did 
you  not  tell  me  that  the  policy  was  assigned?  to  which  he  made  no 
answer,  but  said  that  he  would  say  nothing  before  a  witness. 

This  evidence  was  objected  to,  on  the  ground  that  the  declarations 
of  Penniman,  not  under  oath,  should  not  be  received  to  impeach 
the  testimony  given  by  him  in  his  deposition.  But  the  objection  was 
overruled.  A  verdict  being  returned  for  the  plaintiff,  a  new  trial  was 
moved  for  by  the  defendant  .  .  . 

Frescott  and  Hand^  for  the  defendant  Webster  and  Aylioin^  for  the 
plaintiff. 

Parker,  C.  J.  ...  As  to  the  admission  of  the  declarations  of  Silas 
Penniman,  to  contradict  his  testimony  in  his  deposition,  it  would  be 
running  counter  to  the  uniform  practice  in  this  court,  ever  since  its  prac- 
tice can  be  remembered,  to  have  rejected  that  evidence.  The  credit  of 
a  witness  may  be  impeached  by  showing  that  he  has  made  a  different 
statement  out  of  court,  either  before  or  after  he  has  given  his  testimon3\ 
Nothing  is  more  common  than  to  have  evidence  of  the  convei*sations 
of  a  witness  tending  to  contradict  his  testimony  upon  the  stand.  It  ia 
every  day's  practice.  If  the  principal  witness  is  present,  he  is  called 
upon  to  attend ;  and  he  then  has  an  opportunity  to  explain  or  deny. 
If  he  denies,  then  the  credibility  of  the  opposing  testimony  is  to  be 
decided  by  the  jury.  No  lawyer  in  this  Commonwealth  can,  I  think, 
recollect  an  instance  of  an  impeaching  witness  being  stopped,  until 
the  other  was  called  up  and  asked  whether  he  had  had  any  conversa- 
tion with  the  person  about  to  impeach  him,  and  was  reminded  of  that 
conversation. 

The  practice  adopted  in  the  British  House  of  Lords,  on  the  trial  of 
the  Queen,^  has  never  been  adopted  in  this  country,  and  seems  not  to 
have  been  very  familiar  there ;  otherwise  it  would  hardly  have  seemed 
necessary  to  have  taken  the  solemn  opinion  of  all  the  judges  of  the 
Court  of  King's  Bench  upon  the  question. 

Indeed,  the  utility  of  such  a  practice  is  not  very  obvious.  Witnesses 
about  to  be  impeached  are  generally  persons  of  a  doubtful  or  unknown 
character ;  and  the  wisdom  of  putting  them  upon  their  gnard,  and  en- 
abling them  to  forestall  an  answer  to  the  opposing  witness,  is  not  very 
discernible.  Phillipps  lays  down  no  such  rule  of  evidence ;  on  the  con- 
trary, he  expressly  states  that  a  witness  may  be  impeached  by  proving 

^  For  t^is  see  amM^  799.  —  En. 
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that  he  has  given  a  different  aecoant  of  ihe  thing ;  and  a  letter  written 
by  him  to  this  effect  may  be  used  against  his  testimony,  and  this 
without  asking  him  upon  the  stand  whether  he  had  written  such  a  let- 
ter, or  what  were  the  contents  of  it.  Peake  states  that  declarations 
made  by  a  witness  on  the  same  subject,  contrary  to  what  he  swears  on 
the  tnal,  may  be  given  in  evidence  to  impeach  his  ci*edit ;  and  no  quali- 
fication of  this  doctrine  is  laid  down. 

It  has  been  suggested  that,  admitting  such  evidence  proper  to  im- 
peach a  witness,  who  is  upon  the  stand,  it  ought  not  to  be  allowed  to 
impeach  a  deposition,  the  witness  being  absent,  and  having  no  oppor- 
tunity to  deny  or  explain.  The  witness  who  has  testified  upon  the 
stand  hears,  it  is  true,  the  evidence  which  tends  to  impeach  him,  or  he 
may  be  called  back  for  that  purpose,  if  he  be  absent :  so  where  the 
evidence  goes  to  affect  the  credibility  of  a  deposition,  if  it  be  material 
the  court  would  give  time  for  the  principal  witness  to  appear,  or  for 
other  depositions  to  be  taken,  relative  to  the  facts  which  are  proved  to 
impeach  him.  It  may  sometimes  be  inconvenient ;  but  if  justice  re- 
quires delay,  it  would  be  given.  Suppose  a  witness,  who  has  once 
testified,  should  afterwards  acknowledge  the  falsit}*  of  his  statements, 
and  then  die ;  the  part}'  interested  in  his  testimony  might,  upon  an- 
other trial,  prove  what  he  had  once  said  upon  the  stand  under  oath ; 
and  shall  not  the  other  party  be  permitted  to  prove  that  what  he  said 
was  a  falsehood  ?  ^ 

Whatever  may  be  the  reasons  for  adopting  the  practice  in  England,  of 
first  advertising  the  witness  on  what  grounds  he  is  about  to  be  im- 
peached, we  are  satisfied  that  such  practice  has  never  prevailed  here ; 
and  we  see  no  reason  for  introducing  a  rule  altogether  unknown  to  the 
practitioners  in  this  country.  In  England  it  is  rather  a  matter  of  prac- 
tice than  a  rule  of  evidence,  as  would  seem  by  the  opinion  of  the  judges 
in  the  Queen's  trial.  It  may  date  its  origin  long  since  we  were  bound 
by  English  laws,  and  if  so,  would  have  no  force  here,  except  by 
adoption.  .  .  .  Judgment  on  the  verdict? 

1  But  see  Carpenter  v.  Wall,  11  A.  &  E.  803;  Ayers  v,  Watson,  132  U.  S.  894, 
404-405,  for  the  contrary.  —  Ed. 

«  And  so  Day  t>.  Stickney,  14  All.  p.  260  (1867)  ;  Ware  v.  Ware,  8  Greenl.  (Me.) 
42  (1831)  ;  Hedge  v.  Clapp,  22  Conn.  262  (1863).  In  the  last  case,  while  the  court 
(per  Church,  C.  J.)  approve  of  the  English  practice,  which  is  the  more  common  one, 
they  refuse  to  ti-eat  a  departure  from  it  as  being  error  in  law.  Contra  to  Massachusetts 
nile,  La.  v.  Conerly,  4  La.  Ann.  1661 ;  Ayers  v,  Watson,  132  U.  S.  394,  404  ;  Mattor 
V.  U.  S.,  166  U.  8.  237,  245. 

If  the  witness,  being  questioned  as  to  hie  contradictory  statement,  is  uncertain  or 
fails  to  admit  it,  evidence  of  it  may  be  given.      Pringle  v.  Mobler,  11  Mich.  663. 

In  Cronkiite  p.  Trexler.  187  Pa.  100,  107  (1898),  the  court  (Fell,  J.)  said:  "The 
letter  of  the  plaintiff  which  was  offered  in  evidence  [by  the  defendant]  and  excluded 
was  written  by  him  two  years  before  the  deposition  was  taken,  and  to  a  person  who 
was  not  a  party  to  the  transaction  or  interested  in  it.  The  right  to  discredit  a  wit- 
ness by  proof  of  contradictory  statements  without  first  calling  his  attention  to  them 
in  order  that  he  may  have  an  opportunity  to  explain  or  reconcile  them  is  a  subject  on 
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Gaffney  V.  People,  50  N.  Y.  p.  423  (1872).  Andrews,  J.  .  .  . 
After  the  prisoner's  counsel  rested  his  case  the  written  statement  of 
Curran  was  oflfered  in  evidence  by  the  prosecution,  and  was  objected 
to  by  the  prisoner's  counsel  as  incompetent ;  the  objection  was  over- 
ruled, and  the  statement  was  read  in  evidence. 

It  is  competent  for  a  party  on  the  trial  to  prove  that  a  witness, 
on  the  part  of  his  adversary,  has  made  oral  statements  inconsistent 
with  evidence  upon  a  material  question  given  by  such  witness  on  the 
trial,  for  the  purpose  of  impeaching  the  credibility  of  a  witness,  and 
weakening  the  force  of  the  evidence.  But  it  is  i-equisite  that  the  party 
offering  the  impeaching  evidence  should  first  call  the  attention  of  the 
witness  to  the  circumstances  under  which  the  statements  were  made, 
that  he  may  have  an  opportunity  of  correcting  the  evidence  given  on 
the  trial,  or  of  explaining  the  apparent  inconsistency  between  bis 
evidence  and  his  former  statements. 

The  reason  of  the  rule  applies  as  strongly  to  written  as  to  oral  state- 
ments made  by  the  witness ;  and  when  his  evidence  is  sought  to  be 
impeached  by  written  statements,  alleged  to  have  been  made  by  him 
the  writing  should  be  first  produced,  so  that  he  may  have  an  oppor- 
tunity for  inspection  and  examination.  And  as  the  writing  is  the  best 
evidence  of  the  statement  made  by  the  witness  therein,  questions  as 
to  the  contents  are  not  ordinarily  admissible.  The  Queen* s  Case 
2  B.  <&  B.  287 ;  Neiccomh  v.  Griswold,  24  N.  Y.  298 ;  Greenleaf  on 
Evidence,  s.  463  ;  2  Phiilipps  on  Evidence,  962.^ 

In  this  case  the  paper  was  shown  to  the  witness,  and  he  had  the 
opportunit}'  for  examination.  There  was  no  objection  to  the  questions 
asked  him  as  to  its  contents. 

The  statements  contained  in  it  were  material  to  contradict  the  evi- 
dence of  the  witness  on  his  examination  in  chief;  and  the  objection  to 
it,  on  the  ground  of  incompetency,  was  properl}'  overruled. 


Randolph  v.  Woodstock,  35  Vt  p.  295  (1862).  Poland,  C.  J.  . .  . 
We  think  there  was  no  error  committed  in  the  court  below,  in  allow- 
ing the  question  to  be  asked  on  cross-examination  of  the  defendants' 

which  our  deciaions  have  not  always  been  uniform,  but  it  is  now  settled  by  the  latei 
cases  that  the  question  is  one  of  sound  discretion  in  the  judge  trying  the  case,  upon 
the  circumstances  before  him.  Walden  v.  Finch,  70  Pa.  460  ;  Rothrock  v.  Gallaher, 
91  Pa.  108.  In  Brubaker  v.  Taylor,  76  Pa.  88,  and  Kreiter  v.  Bomberger,  82  Pa,  59, 
it  is  said  that  a  different  nile  applies  when  the  witness  is  a  party,  and  that  then  his 
declarations  out  of  court,  as  admissions,  constitute  independent  evidence  of  themselves, 
and  may  be  proved  without  first  giving  him  an  opportunity  to  explain.  .  .  .  As  the  let- 
ter neither  contradicted  any  statement  in  the  deposition  nor  showed  an  admission  against 
the  right  to  recover,  it  was  properly  excluded.     The  judgment  is  affirmed."  —  Ed. 

1  And  so  Vosburg  v.  Brown,  78  N.  W.  Rep.  886  (Mich.  1899),  citing  Lightfoot  v. 
People,  16  Mich.  613.  —  Ed. 
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witness  Burr,  whether  he  did  not  in  his  letter  to  Rounds  state  differ- 
entl}'  from  what  he  testified. 

We  fully  recognize  the  rule  that  the  contents  of  any  writing  cannot 
be  proved  by  parol,  except  when  it  be  shown  that  the  writing  is  lost,  or 
for  some  other  reason  cannot  be  produced.  But  here  the  question  was 
wholly  collateral ;  the  whole  inquiry  was  for  the  mere  purpose  of  affect- 
ing the  credit  of  the  witness,  and  not  to  prove  any  fact  in  issue  in  the 
case.  It  does  not  appear  that  the  plaintiffs  had  any  knowledge  that 
such  witness  was  to  be  produced  at  the  trial,  or  that  the  plaintiffs  had 
any  knowledge  that  he  ever  wrote  a  letter  to  Rounds,  until  the  witness 
stated  it  on  the  stand,  and  of  course  they  could  not  be  expected  to  have 
possession  of  the  letter,  or  be  able  to  produce  it. 

It  is  now  well  settled  that  a  witness  cannot  be  impeached  or  contra- 
dicted by  evidence  of  his  statements  out  of  court,  differing  from  his 
statements  in  court,  unless  he  he  first  inquired  of  as  to  the  statement, 
and  afforded  an  opportunity*  to  make  any  explanation  he  chooses  in 
reference  to  it,  and  we  are  not  aware  that  any  distinction  has  been  made 
between  verbal  and  written  statements.  If  there  is  not,  then  the  plain- 
tiffs were  bound  to  first  ask  the  witness  before  they  would  be  allowed  to 
contradict  him,  even  by  producing  the  letter.  The  plaintiffs  must  of 
course  take  the  witness's  statement  as  to  what  he  wrote,  unless  they  were 
prepared  to  contradict  him  by  producing  the  letter,  and  could  not  prove 
its  contents  by  witnesses  without  showing  its  loss. 

We  are  aware  that  on  this  question  there  is  some  conflict  of  authority 
in  reported  cases,  and  in  elementary  books,  but  the  practice  in  this 
State  has  always  been  in  accordance  with  the  decision  below.^ 

1  And  so  BiUiDgs  t^.  Met.  Ins.  Co.,  70  Yt.  477  (1898) ;  Mo.  Rj.  Co.  v.  CalnoD,  50 
S.  W.  Rep.  422  (Tex.  Git.  App.  1899). 

Compare  Heuman  r.  Lester,  12  C.  B.  N.  s.  776 ;  Queen's  Case,  suptxi,  792,  and  note. 

There  are  other  matters  of  detail  relating  to  the  art  of  examining  witnesses  and  put- 
ting in  evidence,  for  which  it  seems  wise  to  refer  the  student  to  the  reports  and  books 
of  practice  of  his  own  particular  region,  rather  than  to  increase  further  the  bulk  of 
this  volume.  Such  a  question,  e.  g.,  is  that  as  to  the  rule  about  the  right  to  put  into 
the  case  a  paper  produced  at  the  call  of  the  adversary,  when  it  has  been  inspected 
but  not  put  in  by  the  latter.  Clark  t;.  Fletcher,  1  Allen,  58,  that  there  is  the  right ; 
Smith  V.  Rentz,  suprOf  that  there  is  not ;  Austin  v.  Thomson,  4  N.  H.  118,  that  there 
is  not,  and  that  it  is  a  mistake  to  think  that  the  English  rule  allows  it.  See  1  GreenL 
Evid.  (16th  ed.)  s.  563 ;  1  Jones,  Evid.  s.  227. 

Another  question  of  this  sort  is  that  as  to  the  right  to  show  a  paper  to  a  witness 
for  the  purpose  of  identification  merely,  without  being  bound  to  exhibit-  it  to  the 
adversary  until  it  shall  be  offered  in  evidence,  —  a  right  generally  allowed,  as  in 
Calderon  v,  0*Donohue,  47  Fed.  Bep.  39.  Contra,  Richm.  R.  Co.  v.  Jones,  92  Ala. 
218.  — Ed. 
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Account  Books,  607-544. 

Se^  Shop  Books. 
Admissions,  1 1 1-139. 

discrimiDated  from  hearsay,  112,  US. 
proof  of  contents  of  a  record  br,  116. 
proof  of  contents  of  writings  iii  general  by, 

117. 
privity  and  identity  of  interest  in,  121-127, 

127  n.,  836,  802. 
by  a  joint  party  in  conspiracy,  adaltery, 
'andtherike,'l27-133. 
as  to  the  execution  of  a  deed  offered  in 

evidence,  775,  803. 
from  conduct,  112-115  and  note. 
See  Consent;  W-itnbss,  under  sub-title 
Party  Witness. 
Adverse  possession,  39,  40. 
Affidavits.       See     Declarations   under 

Oath. 
Affirmative  case,  70. 

Age,  proof  of,  by  inspection  of  person,  727, 
730. 
proof  of,  by  person's  own  testimony,  727  n. 
Agencv.    5e«  Parol  Evidence  Rule;  Res 

(xesta. 
A(;ent,  admission  by,  118,  642. 
Almanacs,  21. 

Alterations  in  writings,  777  n. 
Ambiguities    in  wills   and    other    writings, 
Bacon*s  maxim,  922-925. 
See  Parol  Evidence  Rulb. 
Amount  of  proof,  41, 1067. 
Ancient  documents,  315,  441-474. 

meaning  of  "  ancient "  document,  441  n. 
proof  of  execution,  441  n.,  452  n.,  737-739, 

774,  775  n.,  787. 
proper  custody  of,  446,  456. 
used  as  evidence  of  former  use  of  language, 

453. 
leases,  ancient,  455  n. 
example  of  legal  reasoning  about,  462-474. 
Ancient  matters,  418  n.,  441*-474. 

example  of  legal  reasoning  as  to,  462-474. 
See  Ancient  Documents;  Ancient  Pos- 
session. 
Ancient  possession,  418  n.,  440-474. 
presumption  from,  39-40,  454. 
See  Ancient  Documents. 
Animals.    See  Habit. 
Ante  litem  motam^  376-378  and  note,  417,  507 

and  note,  618,  621. 
Approvers,  304. 
Attaint  of  the  jury,  6-8,  12. 
Attesting  witne«<s'  322,544,  546,  788,  811,  735- 
778, 1093,  1234. 
early  history  of,  735-737,  756-757,  737- 
739. 
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excuses  for  non-production  of,  737,  739- 
744,  747-764,  760-77U,  776. 

not  required  where  documents  proved  by 
record,  or  transcript  thereof,  737,  776 
and  note. 

in  England,  and  some  Stat«s  here,  where 
instrument  does  not  require  them,  need 
not  produce,  754. 

proving  by  one  witness  or  handwriting  of 
one,  enough,  322,  748,  765  and  note. 

proving  handwriting  of  party  to  instru- 
ment, 740,  741,  742,  752. 

proving  handwriting  of  witness  where  in* 
strument  lost,  752. 

need  not  produce  where  writing  only  inci- 
dentally used,  770,  772. 

in  ancient  documents,  774  and  note. 

effect  of  statutes  making  parties  compel- 
lable to  testify,  745. 

See  Ancient  Documents. 
Authorship  of  writings,  proof  of,  735-778. 

early  authorities,  735-787. 

'See  Attesting  Witnesses. 

Bacon's  Maxim.  5ee  Ambiguities;  Parol 

Evidence  Rule. 
Bankruptcy.     See  Res  Gksta. 
Bastardizing  issue,  371, 397. 
Battle,  trial  bv,  1. 
Beutham,  Judicial  Evidence,  13  n. 
Best  Evidence  principle,  446,  778*620. 
Holt  on  the,  784. 
Gilbert  on  the,  784. 
Lord  Hardwicke  on  the,  781,  785. 
Burke  on  the,  785. 
Christian  on  the,  785. 
relation  of,  to  circum*«tant)al  evidence,  786. 
copies  of  public  records,  787,  790  n. 
proorof  loss  to  the  judge,  791  n. 
applied  to  cross-examination,  792,  793  n., 

1254,  1255 
short  inscription  on  a  movable  chattel,  730, 

731,  794. 
notice  to  produce  writing,  795,  797,  810, 

812. 
notice  to  produce  writing,  reason  of  re- 
quiring, 811. 
notices  and  duplicate  originals,  795,  797, 

798  n. 
where  action  itself  is  notice,  797. 
where  writing  is  merely  incidental,  799- 

807.    (See  "short  inscription,"  wpra,) 
witiifess  who  has  merely  heard    writing 

read,  807  and  note, 
admission  of  contents  of  writing,  enough, 

806. 
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Best  Evidence  priDciple  (continued). 
degrees  of  secondary  evidence,  812-815. 
letter-press  copy,  8 14. 
rules  of  practice  to  protect  against  fraud, 

817,  818. 
lost  will,  611  aud  note,  612,  813  n. 
See  Writuios;  Witnussks. 
Bodily  condition.     S»e  Dkclabations  as 

TO 

Boundarv,  411,  421,  424,  427  n. 

Buller's  'Nisi  Priua,  407  n.,  513  n.,  928  n. 

Burden  of  proof,  69-111,  264. 

di£Fereni  meanings  of,  69,  73-74,  79-81, 
92  n. 

shifting  of,  71-73,  80,  81,  99, 103. 

as  to  sanity,  95-106,  106  n. 

in  Massaciiusetts,  59,  72. 

terminulogy,  suggestions  as  to,  73-74. 

as  to  reasonable  and  protMible  cause,  78. 

Baron  Parke's  description  of,  84. 

in  criminal  cases,  41-42,  87-94. 

in  proof  of  wilU,  82,  85. 95-106. 

as  to  seaworthiness*,  106. 

as  to  life  and  death,  52-68. 

relation  of,  to  presumptions  and  a  prima 
jTuciecase,  41,  72,90-111. 
Burke,  as  to   principle   of   Best   Evidence, 
785. 

Calbndak,  the,  22  n. 
Character  of  a  place,  242. 

general,  of  parties  to  the  suit  in  a  penal 
action,  272. 

general,  of  parties  to  the  suit  in  criminal 
cases,  261,  264,  272-279. 

general,  of  parties  to  the  suit  in  a  civil  ac- 
tion for  hbel,  280,  284  n. 

general,  of  parties  to  the  suit  in  other  civil 
actions,  233,  268. 

of  animaU,  267. 

fonn  of  question  to  witness  as  to,  278  and 
note.     (Compare  1236,  1238.) 

Stt  WlTM  ESSES. 

Child,  presumably  means  legitimate  one,  966 

and  note. 
Cipher,  928. 

Sft  Parol  Evidence  Rule. 
Circumstantial  evidence,  relation   of   to  the 
Best  Evidence  principle,  786. 
hearsay  not  good  as,  310  n. 
Collateral  matters,  c.  ii.  s.  1. 

Stt  Practical  Objectioms. 
Competency.    Set  Witnesses. 
Complicating  the  case.    See  Practical  Ob- 
jections. 
Conclusive  evidence,  39,  43,  44. 
Confessions,  148  n.,  285-305. 
by  an  accomplice,  300. 
sometimes  confused  with  doctrine  of  privi- 
lege, 294  n. 
duty  of  judge  as  to  preliminary  points,  145 

and  note,  148  n. 
grounds  of  the  rule  as  to,  305  n. 
manner  of  conducting  preliminary  exami- 
nation by  the  judge,  1209. 
secured  by  mob,  296. 
Conjectural  evidence,  c.  ii.  s- 1. 
interpretation,  916  n.,  993  n. 
See  Construction. 
Conscience  of  the  court,  informing  the,  447, 

514,  1029. 
Construction  of  writings.    See  Parol  Evi- 
dence KULE. 
Contracts.    See  Parol  Evidence  Rule. 


Copy  of  a  cojpy,  814,  815. 

See  Best  Evidence  ;  Deeds. 
Coroner's  examination,  285. 
Corroboration  of  one's  own  witness  by  bis 
previous  statements,  314, 1227-12S9. 
evidence  in,  514.  615,  619,  699-700, 1206. 
See  Witnesses. 
County  Courts  (English),  use  of  shop  books 

in,  509  n. 
Court  and  jury,  43,  134-228. 
relation  to  writings,  178-185. 
See  Judge  and  Jury. 
Crimes.    See  Other  Similar  Acts. 
Criminal  cases,  burden  of  proof  m,  87-94. 
function  of  jury  in,  as  to  law,  185-^00. 
Cross-examination.     See  Witnesses. 
Custom.    See  Parol  Evidence  Rule. 

Death,  presumption  as  to.  62-68. 
See  Burden  op  Proof. 

Declarations.  See  Formkr  Trial;  Dyino 
Declarations;  Declarations  as  to 
Pedigree;  Declarations  as  to  Mat- 
ters OF  Public  or  General  Inter- 
est; Shop  Books;  Entries;  Decla- 
rations  IN    THE    UbUAL    COURSE    OP 

Duty  ob  Business;  Declarations 
OK  Deceased  Persons  against  In- 
terest; Declarations  as  to  Bod- 
ily Condition;  Declarations  as  to 
Mental  Condition;  Pubuc  Docu- 
ments; Res  Gesta;  Testator's  Dec- 
larations. 
Declarations  as  to  bodily  condition,  587-597, 
657-658,  719  n. 

to  phvsicians,  587-592. 
Declarations  as  to  mental  condition  and  inten- 
tion, including  those  which  state  a  fact, 
and  those  which  are  simply  manifesta* 
tions  of  it,  597-638. 

;See  WiLi^;  Intentiox. 

Declarations    of  third    parties  in  the  usual 

course  of  dnt}*  or  business,  544-587. 

English  cases  of,  other  than  those  in  a 
party's  own  books,  544-545,  546-559. 

American  cases  other  than  those  in  a 
party's  own  books,  559-587. 

oral,  received  in  £ngl»ind,  559  n.,  587  n. 

written,  more  freely  received  in  America 
than  in  EnKland,'557  n.,  575  n. 

confused  with  entries  to  aid  recollection, 
572-587. 

confused  with  declarations  against  inter- 
est, 570-571. 

Set  Shop  Books;  Witness,  sub-title  Re- 
freshing AND  SUPPL£M£>TIliG  REC- 
OLLECTION. 

Declarations  of  deceased  persons  against  in- 
terest, 474-507. 

meaning  of  interest,  507  n. 

earlv  cases,  474-476. 

oral'statements,  491,  501  n.,  508. 
against  interest,  confused  with  declara- 
tions in  course  of  duly  or  business,  501  n. 

death  of  declarant  necessary,  501  n. 

early  variations  in  formulating  this  excep- 
tion to  hearsay,  507  n. 

formerly  supposed  not  to  be  recognized  in 
America,  501  n. 

as  to  pedigree,  371-405. 
See  Pedigree. 

as  to  matters  of  public  or  general  interest, 
406-440. 

See  PuBuc,  etc.,  Ihtebbst. 
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Declarations  under  oath,  815,  349. 

See  FoRMKB  Trial. 
Deeds,  recording,  enrolment  and  registration 
of,  and  proof  of  contents  and  authorship 
of  such  deed^,  210,  428,  737-739,  776, 
787,  788. 
power  of  the  older  jury  to  find  without 
profert  or  evidence,  779. 

See  AUTHOK8HIP. 
Defence.    See  Witmbsaks. 
DefiniUon  by  judges,  38-41,  142,  143. 
Degrees  of    secondary  evidence.    See  Best 

Evidence. 
Demurrer  upon  evidence,  139,  201-228. 
Depositions,  314,  315,  317  n. 
in  criminal  cases,  341  n. 
under  the  statutes  of  Philip  and  Marji 
285-286,  316-318. 
Devise.    See  Wills. 
Discretion  of  court,  244. 
Disposition,  275. 

See  Character. 
Documents.    See  Deeds;  Writings;  Parol 

Evidence  Rulk. 
Dying  declarations,  145,  349-370. 
in  civil  cases,  360,  363. 
in  death  from  abortion,  369  n. 
in  favor  of  accused,  370  n. 

Ecclesiastical  0>i'ut8,  evidence  in,  309, 

679,  680  M.,  8  I J   897. 
Editor's  (principal)  nom^,  1-4,5-10, 13-16, 38- 
44,  69-74,   l-U-143,  229,   313-315,  341, 
405-407,  418-420,  440,  507-511,  516,  522, 
628,  557,  575-577,  587, 641-646,  670-673, 
710,  720,  726-728,785-739,  777-786,  793, 
820-826,  913-928,  1020-1023,  1031-1032. 
1048-1053,  1066-1068,  1074,  1097,  1183, 
1214. 
Enrolment    See  Deeds. 
Entries.    See  Shoi*  Books;  Declarations 
OF  Deceased  Persons  in  the  usual 
COURSE  OF  Duty  or  Business;  Dec- 
larations AGAINST  Interest. 
Equitable  relief  against  fraud,  mistake,  etc., 
in  writings.      See   Parol  Evidence 
Rule. 
Equity,  same  rules  of  evidence  as  at  law, 
785  n. 

See  Rebutting  an  Equity. 
Equivocation.     See   Ambiguities;    Parol 

Evidence  Rule. 
Estoppel,  111. 

Evidence,  law  of,  its  {general  nature  and  his- 
tory, 1-13,  875. 
relevancy,  4,  229  n.,  229-271. 
admission  and  exclusion  of,  2-5. 
judicial,  4. 
amount  of,  41,  147. 
demurrer  upon,  189,  201-228. 
leading  rules  and  principles  of  exclusion, 

229-720. 
objections  of  a  speciallv  practical  nature, 

229-272. 
best  evidence,  446,  778. 
in  corroboration.    See  Corroboration. 
to  inform  the  concience  of  the  court.    See 

Conscience. 
to  rebut   a   presumption,  476,  608,  896, 

900  n.,  922. 
different  practice  in  different  parts  of  Eng- 
land, 326,  331,  409, 411  and  note, 
different  practice  in  different  common  law 
courtly  509  n. 


Evidence,  law  of  (continued), 
hearsay.    See  Hearsay. 
opinion.    See  Opinion. 
circumstantial,  310  n.,  786. 
"State's,"  300. 

See  Parol  Evidence  Rule,  Real  Evi- 
dence, and  other  titles. 
Examination  of  witnesses.     See  Witnesses. 
Exceptions,  bill  of,  18&-187. 
Exceptions  to  the  hearsay  rule,  813-672. 

See  Hearsay. 
Exclusion,  leading  principles  and  rules  of, 

2-5,  229-720. 
Execution  of   writings.    See  Authorship; 

Attesting  Witnesses. 
Experience,  question  of,  244. 
Expert  witness,  138-672. 
compensation  of,  719,  n. 
grounds  of  opinion,  may  state,  587^  591, 

719  n. 
old  cases  relating  to,  672-674. 
opinions  not  binding  on  jury,  675,  676  n. 
form  of  question  to  and  reasons  therefor, 
675,  676  and  note,  716,  717  n.,  719. 
See  Opinion:  Witnesses. 
Extrinsic  evidence.    See  Parol  Evidence 

Rule. 
Extrinsic  facts,  necessity  of  knowing  in  con- 
struing writings,  *917,    920,    933,   999, 
1045. 
^ee  Parol  Evidence  Rule. 

Fact,  presumptions  of,  42,  47-18. 
law  and  fact,  134-229. 
definitions  of,  135-136, 138-139. 
ultimate,  134-135. 
for  the  court,  133-134,  144-1481 
as  related  to  opinion,  673-675. 
See  Judge  and  Jury. 
Fines,  823,  824. 

Fires  from  locomotives,  252-257. 
Foreign  law,  proof  of,  28,  31,  719  n. 
Forgerv,  evidence  of  uttering  in,  261. 
Forgetifulness,  of  one  who  has  testified  at  for- 
mer trial,  837. 
Former  trial  or  hearing,  evidence  at,  318  seq.f 
333-388. 
as  to  requiring  the  exact  words,  844. 
See  Foroetpulness;  Oath. 
Fortescue,  on  the  jur}',  5. 
Fraud,  relief  against,  823-824,  880,  886. 
See  Parol  Evidence  Rule. 

Gilbert  as  to  the  principle  of  the  Best  Evi- 
dence, 784. 

Guaranty.  See  Parol  Evidence  Rule; 
su6-title  Use  of  Collateral  Con- 
tracts. 

Guilty  knowledge,  etc.,  257-263. 

Habit  of  animals,  267. 

of  men,  268. 
Hale,  Sir  Matthew,  on  the  jun*,  11. 
Handwriting,  proof  of,  707-7 1§. 

comparison  of  hands,  708,  710  n.,  711,  714, 
1210  (on  cross-examination). 
Hawkins.     See  Parol  Evidence  Rule. 
Hearsay,  306-672. 

admisxinns  discriminated  from,  112,  113. 

exceptions  to,  313-672. 

danger  of,  310  n. 

not  good  as  circumstantial  evidence,  310  n. 

different  practice  in  different  parts  of  Eng- 
land, 326.  331,  409,  411,  and  note. 


1260 


INDEX. 


Heareav  (ecntinuid)* 

and"  in  different  common  law  courts,  609  n. 
for  subdivisions,  see  Table  op  Subjrcts, 
pp.  V  and  ri;   and  see  those  titles  in 
this  Imdkx. 

8fe  W1TMU8E8. 
Herald's  book^,  439,  433. 
Hones.    See  Habit. 

Ikforxtkg  thb  C0X8CIKSCB  of  the  court, 
447,  614,  1029. 

Innocence,  presumption  of,  41-42. 

Inspection.    See  Kkal  Evidbncb. 

Intention,  direct  statements  of  testator  in  con- 
struing wills,  loao. 
mode  of  proving  intention  or  mental  status 
generally,  1021. 

S€4  Othkr  Similar  Acts;  Dbclarations 

AS    TO    MlUITAL    GOMDITIOM    AMD    In- 

tkntioh;     Parol    Evidkncb    Rule; 

REBUTTI2fO    All   £qUITY. 

Interpretation,  conjectural,  916  n.,  993  n. 
See  C0X8TRUGT10N ;    Parol   Cvidbkcb 
Rule. 
Issue,  complication  of,  229. 

Judge  and  iurv,  43,  134-228. 

in   dednitions,   the  duty  of,  3S-41,  142, 

143. 
in  construction,  the  duty  of,  178-186. 
as  to  admitting  evidence  generally,  the 

dutv  of,  146  and  note, 
in    sdmitting  confessions,  the    duty   of, 

146  n.,  148  n. 
in  admitting  dying  declarations,  the  dutj' 

of,  367,  368  and  note, 
in  relation  to  writings,  the  duty  of,  178- 

186. 
proof  of  lofs  of  writing  to,  in  order  to  let 
in  other  evidence  of  con  tents,  791  and  note. 
as  to  other  like  questions,  1100. 
<S««  Court  AND  Jury;  New  Trial;  Fact. 
Judgments.     See  Parol  Evidrmcb  Rule. 
Judicial  legislation,  40,  43. 

See  PREsuMrnoxs. 
Judicial  notice,  13^7. 
Jury,  trial  bv,  1,  6-13. 

Sir  Matth'ew  Hale  on,  11-13. 

the  older,  6-10,  306,  313,  672, 736,  779,  823, 

1067. 
dutv  of  as  to  presumptionn,  40,  41, 43. 
court  and  jury,  134-228,  721-723. 
matters  likely  to  mislead,  etc.,  229-269. 
use  of  writings  before,  736. 
effect  as  to,  of  old  statutes  requiring  wit- 
nesses, 1067. 

See  Attauit. 

Law,  presumption<i  of,  43. 

and  fact,  134-228. 
mix;ed,  137,  142-143. 
in  criminal  cases,  186-200. 

definitions  of,  136-136. 

relation  of  jury  to  questions  of,  186-200. 

foreign,  31, 71*2  n. 
Laws  of  States  of -the  Union,  26-31. 

foreign,  31-<S7,  711,719. 

United  States,  28. 
I^egitimsc}'.    See  Presumption. 
Libel,  general  verdict  in,  196. 
Lite,  presumption  as  to,  62-68. 

See  Burden  of  Proof. 
I»st  deed,  39,  780-784,  787. 
Lost  will,  6U,  612|  620. 


Maine,  Sir  H.  S.,  on  evidenoe,  4. 
Malice,  presumption  of,  44,  87. 
Malicious  prosecution,  78, 148. 
Marriage,  presumption  as  to,  60. 

See  PEDIORBB. 

Mayhem,  inspection  bv  judge,  720. 

Mental   condition.    iSTec  Declakatioss   as 

to. 
Merchants'  books.    See  Shop  Books. 
Mistake.    See  Parol  Evidehcb  Rulb. 
Mixed  law  and  fact,  137,  142-143,  154,  157^ 
185. 

See  Court  ard  Jury. 
Modus,  47,  442. 
Mortality  tables,  use  of,  22  n. 

Neckbsaries,  161. 

Negligence,  167-177,  241-244,  248-257. 

relative  duty  of  court  and  jury  in  ques* 
tions  of. 

See  Law  and  Fact. 
standard  of,  24^252,  256. 
contributory,  168-192. 
rules  of  duty  laid  down  by  the  judges,  180* 

192. 
iSee  Rkasokable  Care;  Law  and  Fact; 
Mixi-d  Ijiw  and  Fact. 
New  trial,  8-9,  448,  720,  721-723, 1100. 
Nichols,  F.  M.,  quoted,  918-922,  993  n. 
Nonsuit,  motion  for,  221,  227,  228. 
Notary  public,  26. 

Oath,  of  witnesses,  1066. 

reported  declaration  under,  338-388. 
See  Former  Trial. 
Onut  probandi.    See  Burden  op  Proop. 
Opinion,  135-138.  276,  308,  312,  672-720. 
ss  related  to  fact,  673.  674,  676  n. 
evidence  in  nature  of  opinion,  697,  701, 

705  n. 
as  to  yslue,  685,  693,  694  n.,  695. 
as  to  sanity,  680  and  note,  681,-685  n. 
as  to  bandwritine,  692,  706-715. 
as  to  character  of  part}*,  278. 
as  to  character  of  witness,  1237. 
too  conjectural,  688,  700  n. 
See  Expert. 
Ordeal,  trial  bv,  1. 

Ordinary-  care,'  241-244,  248-252,  255. 
Other  similar  acts  or  offences,  257-265. 

Parke,  Baron,  as  to  burden  of  proof,  77, 

84. 
Parol  Evidence  Rule,  820-1065. 

(1)  Includes  much  of  the  substantive  law 

(820-912),  and  rules  of  constniction 

(913-1020). 
early  authorities,  823-825,  1022-1036. 
ambiguity,  823,  914,  917,    922,  927, 

102U  $eq, 
subNUntive  law  of  wills,  824.  825,  8:{6, 

896,  901,  905, 1006,  1010, 1022-1062. 
substantive  law  of  contracts,  deed«, 

and  conveyances,  825-836,  842-874, 

1062-1065. 
substantive  law  of  records  and  judg- 
ments, 823,  1022. 
mistake,  refonnation  of  wills,  901, 905, 

912  n.,  976,  999,  1003,  1026. 
mistake,  reformation  of  contracts  and 

deeds,  884,  885. 
application  of  rules  of  pleading  or  pn^ 

cedure,  875,  877. 
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Parol  Evidence  Rule  (continu$d). 

(1)  SubiUntive  law,  etc.  {continuBd), 

mistake,   correctioa   by  construction, 

902,  904  n.,  913,  963,  981,  99a,  1006, 

1010. 
intention,  use  of,  in  reforming  writings, 

912  n.    (See  below.) 
intention,  use  of,  in  ascertaining /ac- 

tum  of  will,  608,  616,  896. 
absolute  conrevanct  dealt  with  as  a 

security,  887.' 
holding^  principal  on  contract  of  agent, 

and  Vict  r«rsa,  890. 
fraud,  rttlief  against,  823,  880,  885. 
reading  in  usages  ('*  annexing  custom- 

ar^Mncidents  "),  941,  947. 
<' collateral  **  contracto,  use  of,  842-871. 
rebutting  an  equity  or  a  presumption, 

475,  6(S,  895,  896,  900  n.,  988,  1028. 

(2)  Construction, 

with  reference  to  usages,  941,  947. 

Erinciples  and  rules  of,  913-1020. 
[awkins's  rules,  913-916, 1020. 
Wigram's  rules,  910-918,  1021. 

caution  as  to,  917. 
Nichols's  discussion,  918-<922. 
of  wills  913-922,  927,  930,  963-1020. 
of  deeds  and  contracts,  914  n.,  918  n., 

925,  929,  931-963,  1062-1065. 
language  with  a  technical  or  arbitrary 
meaning,  886,  916,  917,  928,  929,  93^, 
959. 
where  a  person  or  thing  exactly  an- 
swers the  description,  963-982, 1006^ 
1020. 
(8)  The  only  rule  of  eyidence,  1020-1065. 
only  one  thing  excluded,  yiz.,  direct 
statements  of  intention  as  an  aid  to 
construction,  1021. 
older  authorities,  1021-1037. 
Bacon's   maxim  (je«  AafBiGunm), 

922-925,  927. 
exception  to  the  rule  of  exdoslon, 
two  persons  or  things  of  same  name 
or    description,    1020,    1021,    1046, 
1048  n.-1062. 
Parson's  books,  474  n.,  476. 
Party  witness.     8e9  WiTinas. 
Pedigree,  declarations  of  deceased  persons  as 
to,  371-405.  618. 
tradition  and  reputation,  372  n.,  373  n., 

405  n.,  418  n. 
by  husband,  379. 
by  wife,  407  n. 
the  alleged  principle  of  receiying  them, 

378  n. 
by  ''  the  family,'*  881,  384,  886  n.,  408  n. 
necessity  of  showing  a  "  family,"  385. 
by  the  party  whose  pedignee  is  in  ques- 
tion, S4. 
what  are  questions  of,  381-384,  388, 895  n-, 

403,  405,  405  n. 
legitimacy,  371,  381,  396-405. 
effect  of 'statutes  making  bastards  heirs, 

396,  400. 
private  entries,  tombstones,  etc.,  377. 
public  books,  429,  433. 
ante  litem  motam^  373  n.,  373-378  n. 
"  Pedigree  "  of  brutes,  406  n. 
Pliysical  condition,  declarations  as  to,  587-597. 
Pleadings,  69-72. 

changing  form  of,  150. 
profert  in  pleading,  77(^788. 
Practical  objections  to  evidence,  829-S7it 


Preliminary  hearing  in  criminal  cases,  316- 
318. 

See  Dbclabatiohs  uhder  Oath. 
Preliminary  questions.    8tt  Fact;  Jcdgb 

AMD  JUKY. 

Prescription,  39, 46-50, 201, 406-411  and  note, 

418  n. 
Presumptions,  38-68. 

oonciusive,  39-40,  44. 

true  nature  and  eiSect  of,  38,  41-43. 

formulated  advice,  43. 

of  law  and  of  fact,  42. 

relation  to,  of  rules  tixing  the  amooot  or 
weight  of  proof,  41. 

of  innocence,  42  and  note. 

of  legitimacy,  45. 

of  malice,  44,  87. 

rule  that  jury  ought  to  follow,  39,  40. 

relation  of,  to  prescription,  80,  46-50,  201. 

as  to  time,  46,  58-68, 901. 

as  to  title,  39,  43,  95-106. 

as  to  sanity,  90,  106,  217. 

as  to  seaworthiness,  228. 

as  to  life  and  death,  52-68. 

as  to  survivorabip,  63-68. 

as  to  marriage,  60. 

as  to  knowledge  of  the  law,  41  and  note. 

as  to  word  '*  child,"  etc.,  966,  968  n. 

evidence  to  rebut,  47%  608,  896,  900  n. 
See  Burden  ov  Proof. 
PrtmafacU  case,  69-82,  84,  94,  note  2,  104. 

See  BuRDKN  of  Proof. 
Prima  facie  rules  of  law,  38-41. 
Primary  evidence.    See  BicaT  Evidkxcb. 
Privilege  of  witnesses,  294  n.,  1107-1184. 

Ste  WiTM  ESSIES. 

Privity,  definition  of,  335-336. 
See  Admissions. 
Probate.  See  W iij[;s ;  Parol  Ey idexcb  Rule. 
Procedure,  137,  139. 
Profert  of  deeds,  720,  779-788. 
Proof.    See  Eyidence  ;  Bubdeh  of  Proof. 
Public  documents  and  books,  relation  of,  to 
hearsay  rule,  315. 
entries  in,  428-441. 
meaning  of  '*  public,"  433-435. 
confidential  reports  of  public  officers,  429. 
-  chureh  records,  437. 
weather  records  (sl^pnal  service),  435. 
used  in  proving  ancient  matters,  442. 
used  in  proving  pedigree,  433. 
mode  of  proving  contents,  787,  790  n. 
See  Ancient  Matters. 
Public  or  general  interest,  declarations  as  to 
matUn  of,  406-428. 
meaning  of  '*  interest,'*  418. 
ante  litem  motnm,  417. 
reputation,  408  n.,  418  n. 
prescription,  418  n.,  427  n. 
private  boundary,  411,  420-428. 
verdicts  and  judgments,  418  n. 
particular  facts,  418  n. 
See  Prescription;  Rbputatios. 

Rape.    See  Rrs  Grsta. 
Real  evidence,  8  n.,  720-734. 
early  cases,  720. 
inspection  of  the  child  in  bastardy  cases, 

723-728. 
inspection  of  a  person  to  determine  sge 

727,  780  n. 
views  by  the  jury,  721,  722. 
short  inscription  oo  a  movable  chattd,  730, 

781,  794. 
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Reasonable  and  probable  cause.  78, 148. 

Ste  BuKDKN  OK  Pkoof. 
Reasonable  care.    See  Nkgligkuck. 
Reasonable  doubt,  41,  42,  6U. 
Heaaonableness,  142, 143. 
Reasoning,  1-4,  13,  38-30,  42,  74, 187-139. 

as  to  ancient  matters,  462. 
Rebuttal.    See  Witnesses. 
Rebutting  a  presumption  or  an  equity,  476, 

608,  895,  896,  900  n.,  928,  1028. 
Record,  proof  by  admission,  116. 

as  to  power  of  the  older  jury  to  find  with- 
out evidence  or  profert,  7^9  and  note. 
See  Pakol  Evipexce  Rule  ;  Deeds. 
Re-examination.    See  Witkbsses. 
Reforming  writings.    See  Parol  Evidshcb 

Rule. 
Refreshing  and  supplementing  recollection. 

See   W1TMB88B8. 

Registry.    ;Sfe  Record;  Deed;  Copt;  At- 
testing Witness. 
RelevancT,  1-4,  229  n.,  229-271. 

so-called  "  legal,"  229  n.,  271  n. 
Remoteness,  229  teq. 
Reported  testimony,  815-349. 

fulness  of  it,  338,  844. 

when  admitted,  349  n. 
Reputation,  272-285,   872  and  note,  405  n., 

406-427  and  notes,  442,  462,  484. 
Jitt  getta,  declarations  part  of,  641,  651-672. 

meaning  of  the  term  and  comments  on 
cases,  641,  655  n.,  670-G72. 

agency  cases,  642-643,  667. 

rape  cases,  643-646. 

bankruptcy  cases,  645-65L 

declarations  of  opinion  not  good  as,  653, 
654  n. 

interval  of  time,  645,  650,  655,  657,  667. 
Jiet  inter  alioe  acta,  288,  237,  445,  455, 746. 

Sanitt.    See  Burden   of   Proof  ;   Pre- 
sumptions. 
Seaworthiness,  presumption  as  to,  104, 228. 

See  BuRDRN  of  Proof;  Presumptions. 
Secondary  evidence.    See  Best  Evidence. 
Settlement  cases,  evidence  in,  322-831. 
Seven  years'  abience.    iSee   Presumptions 

AS  TO  Time. 
Shop  boolcp,  315,  507-544. 

the  former  and  the  present  English  use  of, 

508  n. 
early  American  statutes  as  to,  516  n., 

522  n. 
early  English  cases,  509-515. 
early  American  cases,  515-518,  519-523, 

5^. 
later  American  cases,  527-543. 
Skilled  witness.    See  Expkrt  Witness. 
Slight  probative  force,  289-276. 
*'  State's  evidence,"  300. 
Statutes,  2  James  I.  c.  8  (Of  Stabbing),  44  n. 
1&2P.  &M.  c.  I3I90.   «-„ 
2&3P.&M.c.l0i^»'""- 
7  Jsmes  I.  c.  12  (Double  Payment   of 

Debts),  507. 
82  H.  Vtir.  c.  1  (Wills),  824. 
1  Vict.  c.  26  (Wills),  839. 
17  &  18  Vict.  c.  125,  «  26  (Com.  Law  Proc. 
Act),  754  n.  (a^  to  Attesting  Witnesses). 
Stat.  29  Charles  11.  c.  3  (St.  Frauds),  824, 

875^80.  1024-1025. 
Stats,  of  Ala.  and  other  States  as  to  attest- 
ing witnesses,  754  n. 
SUt.  of  Fines  (a.  d.  1299),  823. 


Statutes  (continued), 

Stat.  Mass.,  Pub.  St.  c  169,  §§  17  and  19 

(Witnesses),  1071. 
Stat  Mass.  (1898)  as  to  hearsay,  672. 
Stat.  Conn,  as  to  hearsay  in  cutain  cases, 

672. 
Statutes  of  United  States  ss  to  witncsMS, 
1069-1072, 1092. 
Statutes,y*actei»  of,  36  n. 

See  Laws. 
Stephen,  Sir  J.  P.,  on  evidence,  2  n.,  3  n„  327. 
Substantive  law,  etc.,  confused  with  law  of 

evidence,  4. 
Supplementing  recollection.   5ee  Witnesses. 
Survivorship,  presumption  as  to,  63-68. 
Sworn  statements.    See  Oath. 
System.    See  Other  Similar  Acts. 

Testator's  declaration  in  proving  con- 
tents or  execution  of  lost  will.  611-628. 
;Se€  Wills. 
Testimony,  30&-311. 
reported,  315-349. 
Time,  presumption  as  to,  46,  62-68. 
Tithes,  443,  474. 

Title,  presumption  as  to,  89,  43,  95-106,  201. 
See  Prescription. 
admissions  as  to  real  estate,  120. 
admiMions  as  to  personalty,  122, 126. 
Tradesmen's  books,  507. 

See  Shop  Books. 
Tradition.    See  Reputation. 
Trial,  modes  of,  1. 

Two  witnesses,  effect  of  old  statutes  requiring, 
1067. 

CTnited  States  (federal)  courts,  25,  28,  31. 
Usages.    iSee  Parol  Evidence  Rui.b. 

Value,  812,  685,  693-695l 
Vaughan,  C.  J.,  on  tlie  jury,  7. 
Verdict,  general  and  special,  191. 

nature  of  verdicts,  134-135, 137. 
Vicar's  books,  512,  513. 
Views  by  the  jury,  721-723. 

Warrantt.    See  Parol  Evidence  Rule; 
under  sub-title  Ose  of   Collateral 

(}OMTRACT8. 

Wiffram.    See  Parol  Evidence  Rule. 
Wills,  burden  of  proof  in  probate  of,  82, 85, 

95-106. 
alterations  in,  608,  777  n. 
proof  of  contents  of  lost  will,  608,  611- 

628. 
proof  of  revocation,  603. 
proof  of  fraud,  duress,  etc.,  604. 
proof  of  insanity,  or  other  mental  status 

of  testator.  605-608  n. 
See  Parol  Evidence  Rule. 
Witnesses,  1066-1255. 
attestinfT,  322. 
trial  by,  1. 
old  law  as  to,  1-11. 
separation  and  exclusion  of,  1198  n. 
expert,  138,  672. 
nature  of  the  witness's  function  in  jury 

trials,  306-310. 
effect  of  death  and  inability  to  find,  as  to 

hearsay  rule,  314,  315. 
credibility,  1066, 1067. 
number,  '922, 1067, 1068. 
corroboration,  1068, 1072. 
oonoboration  by  himself,  814. 
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Witnesses  (continued), 

(1)  Competency,  1066-1107. 
historical  account  of,  1066,  1067. 
common  law  rule  as  to,  1074-1108. 
rules  of  the  Federal  courts  as  to,  1068- 

1074,  1093. 
infancy,  1066,  1074. 
insanity,  1066,  1075. 
oath   and    religious    belief,  785,  1066, 

1078-1086. 
moral  scruples,  1083  n. 
interest  or  being  a  party  to  the  sait, 

1066.  1085,  1089,  1093. 
marital  relation,  1097. 
effect  of  being  counsel  in  the  case,  1096. 
special  incompetency,  1097. 
communications  between   husband  and 

wife,  1097, 1099  n.,  1164. 
deliberations  of  the  petit  jury,  1100. 
deliberations  of  the  grand 'jury,  1105, 

1107. 

(2)  Priyilege,  1107-1184. 

forfeiture  and  pecuniary  loss,  1107. 
self-criminaUon,  294  n.,'lll0-lll5, 1116- 

1148. 
constitutional    proyisions,   1110,    1116- 

1120, 1122-1131,  1136-1144. 
counsel  and  client,  1115,  1148-1158. 
clergymen,  1148,  1161. 
medical  men,  1159-1164. 
privilege,  secrets  of  state,  1171-1183. 
the  chief  execntiye,  1176,  1183  n. 
husband  and  wife,  1 164. 
communications    **  without   prejudice*' 

and  with  a  yiew  to  compromise  the 

controyerey,  1165-1170. 
telegrams,  ll70. 
yiolation  of,  mode  of  protection  against, 

1126,  1135,  1145,  1147  n. 
time  to  claim  priyilege,  1110-1115, 1124, 

1125,  1133,  1185  n. 
eyidential  effect  of  claiming  priyilege  as 

regards  witness  1112. 
eyidential  effect  of  claiming  privilege  as 

regards  party,  1116-1131, 1144,  1157- 

1158. 
party-witness,    1110,    1116-1133,  1142, 

ll'56-1158. 
accomplice,  1111. 

copies  of  privileged  documents  not  priv- 
ileged, 1115.    (See  1099  n.) 

(3)  Manner  of  testifying.  Refreshing  and 
.  supplementing  recollection,  1184-1198. 
use  of   plans,  etc.,  '*as  chalk,"  1184- 

1186. 
giving  detailed  words  or  facts,  1187. 
refreshing  memory,  1187-1197. 
supplementing  memory  which  is  not  re- 

ireshed     by    former     memorandum, 

1187-1197. 
putting  in  the  memorandum,  1187,  1191 

and  note,  1194  n.,  1195. 
manner  of    testifying,    699-700,   1184, 

1206. 

(4)  Examination  of,  1198-1255. 
discretion  of  court  as  to,  1198-1200. 
in  chief,  1200-1207. 

cross^zamination,  1907-1226^ 


Witnesses  (continued). 
(4)  Examination  of  [continued), 

re-examiuation. ) 

defence.  S 1225-1255. 

rebuttal,  | 

separation  and  exclusion  of  Yritnesses, 

1198  n. 
nature  of  examination  in  chief,  1200- 

1202. 
anticipating  the  defence,  1226. 
leading  questions,  1200,  1221. 
impeaching    one's    own  witness,  1201, 

1202,  1223  and  note,  1232-12.37. 
impressions  and  faint  testimony,  1204. 
witness  adding  circumstances  fo  support 

testimony,  699-700,  1206. 
counsel  trying  the  case  and  testifying 

also,  llSlv  n. 
nature  of  cross-examination,  1207,  1209, 

1210  (compare  793),  1215,  1224,  1254, 

1255. 
necessity  of  opportunity  for,  1207-1209. 
aliter  on  preliminary  'examination  by 

judge,  1199, 1209. 
checks  and  limits  to  cross-examination, 

1211,  1212, 1214  notes, 
general  scope  of,  1212-1225. 
effect  of  cross-examining  on  new  matter, 

1223  and  note, 
nature  of  re-examination,  defence,  and 

rebuttal,  1198  n.,  1225-1226. 
wa3's    of    im {teaching  the  adversary's 

witness,  1215, 1225,  1232. 
proving    his    self-contradictory    state- 
ments on  material  points,  1226,  1228, 

1233. 
showinfip  his  bad  character,  1237-1240. 
form  of  question  as  to  character,  1237- 

1240. 
lack  of  ordinary  intelligence,  1240. 
bias,  1243, 1244,  1249. 
contradicting  on  irrelevant  matter,  1245, 

1247, 1248  n.,  1249. 
rehabilitating  impeached  witness,  1226. 
by  his  own   previous  statements,  314, 

1227-1229. 
by  evidence  of  his  general  reputation 

(character),  1229. 
See  Attesting    WiTXKSflRs;    Char- 
acter;   Declarations   in   Usual 

Course  of    Duty    or    Business; 

Statutes;  Testimony. 
Writings,  735-1065. 

construction  of,  89  n.,  178,  180  n.,  181, 

913-1020. 
function  of  court  and  of  iury,  178-185. 
relation  of  to  hearsay  rule,  315. 
authorship  and  execution  of,  428.  455  and 

note,  546,  735-778,  788, 1093,  1234. 
contents  of,  778-820. 
history  of  Best  Evidence  principle,  778- 

7861 
early  use  of  writings  in  pleading  and  be- 
fore juries,  779-783. 
eariy  cases,  779-788. 

See'  Alterations;  Attesting  Wit- 
nesses; Best  Evidence;  Parol  Evi- 
DENCB  Rule. 
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